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CALCUTTA- Yol. XYIII— 1891. 

I'RlVy COUNCIL. 

Th(* hVli and IMh Ft^hnuny and 15th Marche LSUO, 

PUKSJiNT ' 

Loud HoiiHorsi., Lord Macnaghten, Sir B Peacook, anj) Sir R. Coltu 

ILudar Ah and another Plamcittb 

versus 

Tiistulduk Kasiil Khan and otliers Defendants 

[On Appeal from the Court of the Judicial Cominissionei’ of OiidliJ 

Oudh Estates AU, I of 1H69, ss, 2, Id, of talukdar — 

lleqiUiatioa of will — Sumtssiun to talukdar i — Son of deceased 
cldn broihe} piefened to yourlqer brother. 

A written statement 1 j\ a talukdar in ide iii IHliO in reply to inquiries b} the Govei iiiiient, 
issut'd in the districts under cirtuUr orders reg.irding the .succession of t.ihiKdcirs, mav come 
within the dufiiiituiii of a Lilukdar’s will in s 2 of the Oudh Estates' Act, 1 of IHd') 
The statement was described bv the tiliikdar in a letter to the .lUthoi ities, in 1S77, as "the 
will w'liich has been suliiiiitted to the Ijuekiniwr district, through the t.ihsil f)f Kiii-»i, on Hth 
April IHIiO.” Held, that this showed that ho intended the fitiiti'iiieiit of IMliO to he his will, 
and that the stiitemont as was held with n‘gard to a similar one in Hiopuish nl v Shen fii/nl 
(Fi. li , .'11 A , '2Ci\)). wasA will within the definition in the ahovi' settion 

The talukdar declared iii a Rubsequent will, of 1‘dth August 187U, that no document 
purporting to be a will, the context whereof was repagn.int to the will of thelatti-r \ear, should 
be admitted as a will But the instrument of 1H(>1) was not repugnant to the will of IHTu 
AlH<i the latter d(»cumeiit was not registered in aceordanci* with s. jjO- of the Oudh 

* [ Sec. ‘iO — No taluqdar or grantee, and no heir or legatee of a taluqdar oi grantee 
having a child, paQ?nt, brother, uTimariied sister, oi a ucpbew', 
Bequests to religions and being the naturally born son of a brother of suah taliiqflai or 
charitable uses. grantee, heir ar legatee, shall have power to bequeath his estate 

or any part^horeof fir any interest therein exceeding in amount 
or value the sum of two thousand rupees to religious or charitable uses, except b\ a will 
executed not less than three months before his death, and registered within uno month fioin 
the date of its execution ] 
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Kstsitps’ Act, and, bring iTMopcnaiivc as to the talukdaii estate, it could not revoke the 
wjJl ol IHfiO, which, .itso, WAS not rendered iiioper.iti\u^)\ ,ln^ of the provisions of the Act 
12] /feZif, that h\ the tiiie Lonstructioii of s '2J, snb-'tectioii h, brothers take in the 
same man nei as sons aie diieetod to take b> the pre< eding siib-soclions , and that the 
descendiint^ of a deteabod cider brother au prefeiiud as hens to the voiingcr surviving brother 
Appeal from a decree I8tli June 188;3) of the Judicial Commissioner, affirming 
a deciee (19th Novemhei 1883) of the District Judge of Ljiicknow, which 
dismissed appellant’s suit, 

This suit related to the right to succeed to the estate ot Kaia Farzand All, 
deceased on 30th November 1880, who held the taluk of Jehangirabad, in tlie 
Lucknow district, under a sanad containing a condition of descent to the 
nearest male lieu hy urimogenituie, m the event of the ^talukdar’s dying 
intestate, and without having adopted a son Bapi Faizand Ali, whose name 
was enteied in the second ol the lists* of talukdars prepared under s 8 of 
the Oudh Estates’ Act, 18(59, wnis tlie ^Ol 1 ngest of the five sons of Lutf Ah, 
among whom woie IJnidar Ah, the plaintill, and Mardan All, the deceased 
father of Tasadduk Kasul, Faida iiasul, *and Nawab All (the latter now 
represented hv his son Nausliad Ah), who were defendants Raja* Farzand Ah 
acquired the taluk m consequence of his having married, in 185i3, Abhas 
Band], the daugiiter ol Raja Ra/zuk Baksh, talukdai of Jehangirabad, under 
tlie Oudh d\nastv which ended m lKj8 The taluk ot Jehangirabad vvas given 
bv Razzuk to his daughter, and on 7th Fehnuii v 1854 a rov»l lirinan conlirmed 
tins gift, and conferred the title of Haja on Farzand All, the daughter's husband. 
Abbas liandi died in 1865, leaving one daughter, the present lebpondent Zeliun- 
nissa After the death of Abbas Bandi, her father Razzuk, on the «Ud Octohei 
1856, executed a hibbanama assigning the taluk and other propeity to Farzand 
Ah and his infant daughter Zehun-nissa. Farzand Ah was in possession when 
tlie taluk came under the general confiscation of 1868. However, the sumrnarx 
settlement was made with him and lie remained in possession. Some time 
elapsed before he received his sanad from the J^ritisli Government, and the date 
of it was not ahowm However, the second ietter of the Government, appended 
to the Oudh Estates’ Act, 1869, forwarding to the Chief Commissioner a form of 
sanad, was dated ]9tliOct 1869. Before issuing sanads, the Chief Commissionei, 
on tfie lltli [3] November 1859 and the 18th Januarv 1860, sent a circular order to 
each district to asceitain wbethei the talukdars desired that their taluks should 
descend according to tlie “gciddidan” rule, or whether the ordinal v rule of descent 
should prevail. In replv P’arzand Ah, on 6tii April 1860, sent the statement 
winch is set forth in tlieir Lordships’ ludgrnent, the ettect of wdiich constituted 
one of the piincipal mutteis in contest in this suit, another being as to 
the construction of sub-sectiori (5 of s ‘22 ‘ of the Oudli Estates* Act, 1869, whether 
the same principle of lepiesentation introduced by the oarhei sub-sections 
of s. 22 as to sons should he understood to prevail as to sub-section 6. 

Farzand Ali left no issue except his daughter Zebun-nissa, who was given 
hv him m marriage to his nephew Tasadduk Rasul, son of Mardan Ah (third 
of the live sons of Lutf Ah, and now deceased) Haidar Ali on tiie 27th March 
1882 brought this suit, claiming to succeed to the taluk , also claiming, in 
accordance with s. 14 of the Oudh Estates' Act, 1869, to succeed to all 

, , * [ Sec. 22 — If any lalukdar or grantee whose name shall be 

Special rules of succes-. the second, third, or fifth of the lists mentioned in 

Sion «D intestate taluqdars ^jggtion eight, or biB heir or legatee, shall die intestate as his 
ana grantees estate, such estate Ihall descend as follows, viz . — 

* *•** f * * 

(6) Or in default of such adopted son, then to the eldest and ever}^ other brother of such 

taluqdar or grantee, heir or legatee, successively, according to their respective 
. seniorities, and^heir respective male lineal descendants, subject as aforesaid.] 
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the immcveahles which Farzand Ali had acquired from other talukdars, and to 
heirlooms under the 7th section. Disputing the genuineness and validity ot any 
will, including that of 1S79. he claimed, under the Hanifa, or Sunni, Maho’ 
medan law, his one-fouith share of the estate and assets 

The first defendant, Tasadduk, and the fifth, Naushad All, son of Nawab 
Ali (another of the five brothers, now deceased), filed wu'itten statements to 
the same effect, sotting forth the acquirement of the taluk from Kazzuk, and 
the circumstances under winch Farzand All became the sanad-holder. They 
relied on the wills oi f)th April IHGO and of 19th August 1S79, and the treat- 
ment of Tasadduk as a sun by tli6 testator. Thev also alleged that by the 
custom of the Shaik Knlwai tribe, lio which Razzuk and Far/and All lielonged, 
a daughter, oi an adopted son, was preferred in the succession to an elder 
brother of the deiceased The other defendants supported this defence 

Doth the Courts below concurred in holding that the statement of 6tli 
April 1860 was genuine and testamentary But the first Court held tliat it 
had been revdked h\ tlie later wilj executed on the 19th August 1879, \vhich 
the Couit hold to liave been sulhciently registered to pass all the talukdan 
estate The [4] .Judicial Commisbionei was of a ditfoient opinion as to this 
last matter. He held that the will was not legisterod, citing Abdul Hazzalt v 
llaithii (I HR, 10 Cal , 976). As regaids the adoption of Tasadduk, he 
stated his views as follows - 

“The key U> the whole case i-* to be found in the faetb that, from the first, bt.ija Fiirz.ind 
All Khan, while insisting oti his own legal position as sanad-holder, nivestrd with full 
power to dispose* of the t.iluk as be pleased, ne\ erthiilcsi uniformly recognised the equit.ible 
cliiiin of his daughter to succeed after him tu the estate of her grandfather, .ind did all that 
111 him lav to secure the piopcrtN to her and her issue \6 the s.iino time, not utimiiidfiil 
of iheintoiests of his own f.imilv, he decided on giving her in marriage to Ta-^adduk Kasul, 
his brother’s son, 

“ I think that ilie ovideiice on .record sufTicieiitlv e«tal)Iishcs that Tasadduk Rasul was 
brought up and odiKsitcd from his ho\hqpd b} the llaju with tins end in view The arrangu- 
mciil itself was a \orv iiatuml one for Farzand Ah to miikcin IKtiO, .lud it i.s practicalh that 
to which he boiight t > give elTect bv the will of 1879 ” 

■ * 

As to the will of Gth April 1860, the Judicial Commissioner found that it 
was genuine — in tact, that it was not revoked b\ am thing except the wull of 
1879 , and that this will being invalid, the eailier will remained in force lie 
concurred with the District Judge in finding that the custom whereby a daugh- 
ter takes the pioperty of her deceased father in preference to Ins brothpr had* 
been iin^ved 

On this appeal. 

Ml 11, r. Doune and Mr II CowvU, for the appellant, argued that 
the document of thei6th April 1860 was not a will, but merely a reply to the 
question of the Government whether Farzand Ah desired that the rule of 
primogeniture should he applied to his taluk oi not. If it should he held to be 
a will, thou, in more than one way, revocation had taken place. His 
subsequent conduct, t]i6 words used when he applied for a sanad, and the 
effect of the later will of 19th August 1879, had to be considered. Although 
the later will might be invalid to disnose of the talukdari estate, wdth regard to 
section 13 of the Oudh Estates' Act, 1869, revocation of aq earlier will 
might be effected bv it though unvegistered. Moreover, if the reply of 1860 
received effect as a will, it did not^relate 1;o esta^s acquired after its execution, 
[fl] but only to the original taluk of Jehangirabad. Again, the Oudh Estates' 
Act, 1669, which rendered inoperative wills not executed as it required, deprived ' 
thee document of 1860 of efiect as a will. At all events, as to the nons 
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talukdari estate, there was no sullicient proof o4 the alleged custom superseding 
the Mahomedau law That custom was not proved by the wa]ih-ul-araiz 
relating to other villages than those on the talukdari estate in question , and 
such entries were not tj he iinplicitlv relied on . see Union Pai shady. Gandhatp 
Snujh (L R , 14 I A , 134 ; 1 L R., lo Cal., 20). Therefore, Haidar Ali was 
in any view of the ca^e as regards the testamentary chaiacter of the statement 
of I860, entitled to succeed to his share of all the property, other than taluk- 
dan, in excess of that one-thud sliare which Farzand Ah could by Mahoinedan 
law have validly bequeathed. In connection with the statement of 6tli Apnl 
IHdO, tliey leferred to llurpiushad v Sheo Dmil (L R , 3 I A , 259). 

Mr T II Cuwic, Q C., Mr. J (hahant* QC, and Mr J El A. Ilian.'^fni, 
for the respondents. Tasadduk Rasul and Zehun-nissa, were lAt called upon 
Mr. J. D Jh/ ///«', foi the respondent Naushad Ah Khan, argued that the 
bequests to this respondent under the will of August 1H79, and a codicil 
thereto, weio in any case valid, as relating to property othei than talukdari 
Resides, the custom deprived the appellaul^of any claim which" he otherwise 
might have had under tlie ordinary law. The plaintift had not shown any 
pieferential title under ss 4 and 22 of the Oudh Estates’ Act, J8G9 Theie 
wifs nothing to show the application oi either s. 14 or J5’. By the true 
constniction of section 22, sub-section 6, hrothois w’cie entitled, and the prin- 
ciple ol representation, found in the earliei clauses as to sons, must also be 
understood to apply to brother’s sons. Therefore, the descendants of Haidar 
All’s elder bi other, Mardan Ali, would exclude the appellant 
Mr if Doipip. replied 

Their Loidships judgment was delivered on 15th March by 
Sir R. Couch.- - The idaintilf and appellant Haidar Ah is the eldei hrotlier 
of Raja Favzand Ah Khan, talukdar of [6] .lehangirabad, who died without 
leaving any male issue He held a sanad for the estate of Tehangirabad, and 
his name was entered in hat No 2, prepared accoiding to Act T of 1869. He 
left four kinds of propertv — 

1 The talukdari estate conteired by the Scitiad. 

» 2 Lauded property acquired by him from othei talukdars 

3 Iminoveahio property acquired from per-^ons other than talukdars. 
4. Moveable projiertv, money, and debts. 

The plain tit! Haidar Ah claimed to be the Raja's solo heir and successor, 
and entitled to tlie first and second classes oi piopert\, and to so much of the 
'fourth as might he held to ho heirlooms under the pioyisions of ss 14 and 
22 of Act ^ "f fSGy, and to a fourth snare, accoiding to Mahomedan law, of 
the third class of pioperty and of liio fourth, exclusive of heirlooms. The otlier 
plaintit! and aiipellunt is a purchaser of part of Haidar All’s interest The 
defendants, the respondents, W'ere in possession, and had •obtained mutation of 
names in their favoui in the Revenue Department. Their grounds of defence 
will he conveniently noticed as the case with regard to each class of projierty 
is considered. 

*[ Sec 1<0 — 4f any taluqdar rr grantee ahall hcietoforc bate transferred or bequeatlied, 
or if an> uluqddr or grantee oi his heir or legatee shall hereafter 
Transfers and bequests .tr.insfei or bequeath to any persoTi not being a taluqdar or 
tn pcihoiih oii^ of line of grantee the whole or any portion of his estate, and such person 
succesiiioTi * would not have <%ucc§edod according to the provisions of this*Act 

to the estate oi^to a poitioii thereof if the transferor oc testator 
had dud having made the #<insfer and inteftate, the transler of and succession to the 

property so trait ic rred or bequeathed shall be regulated by the rules which would have 
governed the »ninsler of and succession to such property if' the transferee or legatee had 
bought '.the same from aepeison not being a taluqdar or grantee.] ^ 
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As to the first class, the d^ence of Tasadduk, wl»o was ip possession of it, 
was founded on a document, dated the Gbh April HOO, and a formal will of the 
Raja dated the 19th August 1879 Tlie first of these is a statement by Ra]a 
Far/and Ah in loply to inquiries by the Government under circular orders 
regarding the succession of t.ilukdars It is as follows — 

1 am Raia Farzand \li Khan Bahadur, talukdar of Jehangirahad, Ac 
Whereas the Government has been pleased to confer upon me the propiiotarv 
rights m this estate, to be enjoyed from generation to generation, I do hereby 
request that after my death mv estate may be maintained intact and without 
partition according to Ra] Gaddi 'custom, and that, owing to my not having 
a male issue, Zehun-nissa, win is Si v daughter by Rani Abbas Baridi, daughter 
of Raid. Razzuk f^akhsh, shall be considered entitled to succession and inheri- 
tance. But as I have tiken T.isiddpk Risul froinmy brother Mardan Ali 
Khan, and have commeneed t) bring him up and educate him as ray son, if 
he finishes his education [7] during mv lifetime and is married to Zobun-nissa, 
he shall after me succeed to mv estate as mv adopted son.” 

The Raja made other replies about the same time, the taluk being in three 
districts, in which T\a reference was made to his daughter or Tasadduk Rasul, 
and it was conteiukd that tlie reply of the 6th April was not intended more 
th.iq the otheis to -he testamentai y . hut in a letter from the Raja to the Deputy 
Coinmissuirier, dated the 20bh June 1877, in reply to questions that had lieen 
asked, he sard m reply to the fouibh question, which was to give the name 
and title of anv hoy wdio might be his successor, whether his begotten or 
adopted son, “ The reply to this question refers to the will which has been 
submitted to tfio Lucknow disbiicb through the talisil of Kursi on (ith April 

” Tins shows that he intended that to he his will Their Lordships arc 
ot opinion, following the ludgmeiib of this Boaid in Hurpui^had v Shen Dyal 
(L li , U 1. A , Joil), tli.it it IS a will \vithin the definition in s. 2 of Act i 
of 1S()1) lb IS tlioiefore a complete answer to the plaintitT's claim to 
Jehangirahad 

It was contended that it was revoked by the will »)f the lUtli August 1879, 
the Ra|a having m that said tiiat no docuiiienb of any sort purporting to ho a 
wnll petition, the eoclt♦‘^t whereof is wholly or partly repugnant to it, should 
be deemed to he admissible But it is not lepiignant In this the Raja says 
that liavnig adoplc'd Tasadduk Rasul Khan as Ins ^on, he has appointed him 
his successor, and he is to be the ow’noi of his entire property estate and lai, 
its a raia and talukdar, and as he is in.it ried to ins daughter the estate shall 
‘'licces'sivelv “descend to devolve ’ on the descendants of the daughter. Also 
the will of 1879 wi') not registered in accord nice wdth s 20 of Act I of 
1809, and consoquentlv as regards the talukdiri estate is invalnl lb cannot, 
thiueforo, operate .is suh^eqiierit W’.’ll bo revoke the will of 1800, nor was that 
will 1 evoked by the Act of 1809 as was also contended 

There is, however, another defence to tins pirt of the claim, which also 
apidies to the second class of pioperty if it was acquired according to 
s 14 of the Act The pedigree, which is admitted by all parties to he correct, 
shows tiiat Haidar Ah vvasnottheeldest brothel ofFarzand. TiierS weretwo elder 
brottiei s, [8] Sahil) All and Mardan All, wlio died before Farzand, both leaving 
sons, and the sons of Sahih were not parties to the suit Tasadduk is a sou of 
Mai dan All, and Nawab Ali, who died pending the appeal, the father of the 
respondent Naushad Ah, was his q}dest sen. ^ 

The plaintifl claims, as the elder brother of Farzand, to he his sole heir 
and successor under s 22 of Act I of 1869. The section begins by saying that 
if a teilukdar or grantee whose name shall be inserted in* the 2nd, 3rd, *or 5th 
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of fclie lists mentioned in s H, or his heir or •legatoo, shall die intestate iis 
to his estate, such estate shall descend as tollows , and then there are eleven sub- 
sections forininf^ a schetne ol descent The plamtill claims under suh-section (J . 
hut 111 constiuin^ that the whole of tlie suh-sMctions should he looked at The 
first savs the estate shall descend to the eldest son of the talukdar and his male 
lineal descendant'^ The second says that if siicli eldest son shall have died in 
the lifotiin(‘ ot the talukdar l*MViiif» male lineal descendants, the estate •^hall 
descend to ins eldest and every othei son successively, aecoidiuf^ to tlunr 
n'specLive seniorities and then lespective male lineal doscenrl ints The thud savs 
that if such eldest son shall have died in his f.itliei’s lifetime without leavinj^ 
male lineal descenilaiits, the estate is tc^ destend to the second and ever\ obliei 
son nl tlie t.iliikdai success! veh according ta their resfiective seitiorilies and thi*ii 
respective male lineal descendants. That male lineal descendants hi'i'c .ire 
intendeil to include the descendants ot^as on ilvinjj in Ins fathei’s lifetime is 
apjiarent iroin sub-section 4 that is, “ Or in default ol such son oi descendant's,' 
then to sucli son ol a d.iufihtei as has been treated by the talukdciuiii all lespecfs 
as his own son and to the uinle lineal descendants ol such son The estate is to 
to the daupiitm’s son onl\ in d(»fault of male hneiil descendants of a second or 
other son lii suh-section 4 male lineal dese/Midants of a dauf’htoi 's son must have 
the same meaning* as in suh-section 3, foi hv suh-section 5 the estate i'. to ilescend 
to a person adopted l)V the t.ilukd.ironlN in default ot ^uch son oi descendants, 
VIZ , a daughter’s son oi liis m.i.le lineal deseendants The fith section s.ivs, in 
default ot an iido])ted son the estate is to descend to the eldest .ind eveiv otliei 
brother of the talukdar successively accoidin;^ to their respective senioiitv 
and their respective male lineal [9] descendants The words h(»n' should, 
in then Lordships’ opinion, he held to have the same rnesiiiini? as the\ have mi 
sub-sections i and 4 In suli-scction 7 tiie vvoids aie, “ in default ol an\ such 
brother” to the widow, oinittinf» “ descendants , ’ hut then Loidships cannot 
think it waft intended by this omission to postpone the succession of male lineal 
descendants of brothers who died in the talnkdar's lifetiiiie till after the neisons 
mentioned in suh-sections 7, 8, 9 and 10, and only to allow such male liriiial 
descendants to succeed under suh-seclion 11 acooiding to the oidinarv law to 
which the talukdai is subjeot Tt is the reasonable (‘construction tli^it the 
brothers vveio intended to take lo the same mannoi as sons It theiefore 
appears to their Loidshijis flint the plaintitt has no title to Joliangirahad or to 
the property which, bv virtue oi section 1 t, was suhject co the same rule^ of 
succession 

This also disposes oT tin* suit as regards the second class oi jirciierty, which 
the plaint ^ cinimnd under the same title is the first class It was objected hv 
Mr MayuPf on behalf ot Naushad Ah, who claiiiied to he entitled to it under a 
codicil of the 1st Novembei 1879, that the property vvas not pioved to have 
been acquired according to section 14. The (juestioii does not appear to have 
been raised in the lower Courts Apjiarentlv it w'as assumed to be so acquired, 
possibly because it was known it could be proved bv ollicial documents, of which 
the Court vvas hound to take judicial notice There is indeed some evidence 
of it in the record wheie there is w'hat is called a list of .villages held hv Naushad 
Ali Khan, out of the villages purchased by Raja Farzand Ali Khan from sanad- 
holding taluk dars Thp validity of the codicil was in issue, but theie is no 
finding uiioii that in either of the lower Courts It would, however, he invalid 
as regards propeity acquired under sectiDn 11, for want of registration. Rut 
if this pro]»ertv is not vvitlim sectibn 14,* it is in the same condition .is to 
Buccessiori is the property in classes 3 and 4 Haidar Ah claimed ono-fuurth 
of these elcisses, excluding heirlooms, as one of the heirs of Farzand .All, accord- 
• ing to the Mahornedan law, and alleged that the defendants did not acquire 
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any rights to it uiulei the will (ri the Jst November 1879 This will has been 
found by both the lower (lourfcs to he Reniiine. and it excludes IlaidtU All It 
IS tliuiefoie an answer to his claim as heir 

[10] Hut the defentlants also relied u])on a custom (»f the Slniikh Kidwai 
trihe, to which the Ra).is Jhizzuk H»akhsh and h’ar/and Ah Khan helonf‘ed, that 
sous, adojited sons, and tlauf^hters succeed in prefunmce to, and in exclusion ol, 
other hens, h\ wlin.l. 'the ])lain tiffs’ clami in opposition to Zehun-nissa, the 
dauftlitei, iiuist fail It was not disputed that the Hai«is helonsinl to th ittnhe 
Hcrth llie lower Couits have hmnd that there is such a custom ainonn tinj 
Shaikli Kidwais, and tlieir Lordships see no reason in this case h>i depaitiuji* 
from the settled pi.ictici* ol this Committee whore there an? concunent pid;^ 
merits of tin' C!ouits helow uihjh a (Question of fact. There is therefore a innotl 
defence to the whole ol (lie plaintiffs' claim, an«l the suit has hoi.n jnopeilv 
disrnis'^ed Their L()mIs1ii))s will humhlv advise Her Maiesty to atfinn the 
deciee of the luduMal (jonirnissioiUM which dismissed th(' appeal to him tiom 
the decieo of the District Jijd^e di'-pnssm» the suit, and to dismiss this appeal 
Tlie appellants will i)a\ llie cost.^ ol it 

Apprul 

Solicitors for the A])pellants Messis harmir aud lloqp^s 
Solicitors for the Kesjiondents Taaadduk Kasiil Khan and Musbamat 
Zehun-mssji Messrs Wafktn^ and LatUnf, 

Solicitoi for the Respondent Naushad Ah Khan : The Sola fftn , India Ortiet 
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I'KIVY COLNCIU 

14 lh, 7 'flh, ]f^th and FefnnaTU and Apul, JsfHi, 

Pj^ksent 

Loud Macnaghtkn, Sip B. Pk\(xk’k, and Sir R Cjrdi 
Watson and Compan\ . .Defendants 

VC)SU> 

Ramcliund Dutt and others. . . .IMaintitfs 

[On appeal from the Hi}»li Ccurt at Calcutta i 

Co‘^hd}ei^ — Suits cancel lUJitf the faint pi upeity —As between lejiunfh in 
common, refusal of deriee Jor possession, fai dannufes, oi Tor an 
injiuiciioii—Eesistanee of one co-.shatet to anoiliei's 
. md ill denial of his title, but lo pi event his luieifetinq with * 
ciiltiiation by the Joiinci -^Moiiey cunipnisatiun. 

Land boinp hold l»v two persons in couimon, one* of whom was ni aotu.il ocoiip.it,ion of 
part, cultivating it as if it h.jd boon his separato property, theothci attempted lo oiitei upon 
the K^c land, m order to cam on operations thereon incoiiRibteBl vnth the woik iflrc idy 
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bcinc; Ciirried on b> the [tl] former, who ru^mtod and prevented this attempted entry Held, 
that the re'.istAiiee being made by the oo-^haror in occupation simplv with the object of pro- 
tecting liiinself in the piohtable ii'ic of thu lind, in good hiisb.mdrv, and not in denial of 
the othei'h title, such remsUnoe no ground fur piococdings on the part of the other, to 
obt.iin iL deccrec fur joint possession, or for dtimagc^ nui would granting an injuaetmn be 
the piopcr reined v 

As the Coiiits 111 Bengal, in cayes where no spjjcifi* lule i«i>>ts, arc to act according to 
“ jU'^tiee, equit\ , .ind good coiiscieiice," so, on its being fuunJ that, where laud was held in 
cmniuon between the patties, one of them wis in the act (d cultuatiiig a part of the laud 
which was not ictu.illv used by the other it would not have been consistent w'lth this iiile 
to rostt.iin tlie former from proceeding with his proper cultivation but money compcMisation, 
at a piopcr rate, in icspcct of thu exclusive use bj^, and benefit to, the one who, though pos- 
sessing 111 common, was carrving on cultivation for himself, not unsuitable in itself, was 
awarded between the parties 

Title made bv her Lraiisfci of her inluritancu, through the daughter and heiress of a 
dec eased member of a joint famih ol brotners, under tin l)t\abh!iga, although her father 
had executed deeds dedioatinr his ‘.hare of the fainilv propc>it\ to ti iistecs,.for the worshij* 
of the fainilv deitv thi*. dedication ha\ing been iiu>perative. hocause it was neither his, iioi 
hi.s brothers’, intoiition lhat the deeds should be ai‘Led upon, and he had never devested him- 
self of hi>> share 

Appeal fiom a deuioe (irilh Febrii.ir\ 1SS7) i)f tlio High Court (1 L R, lo 
Cal., ‘214) iiioditying, on the ippeal aiul cross appeal ot the jiaiLies, a deeroe 
( Itli Jamiarv 188(1) of the District Judge ol Midnapoiv. 

Thia hint was brought hv two brothers (luiigarain and Rainchuud DuLt on 
29th Fidnuarv L8S4, as tin* plaint stated, “ for recovery ol possession ot a 
1‘1-aniias shaie of khas linds b\ viituc ol ijniali title, togethei with damages 
and ioi a permanent injunction restraining tlio defendants, Messis Watson 
and Company, from cultivating indigo " 

Of tfie lands to which this 8Uit related, p.iit ol an extensive /etnindan 

named Silila, in the Midnapore distiict, the pjaintitfs had as to a ]K>rtiuti 

heroine putnidars in 1869 , and thev held anothei portion as niokai randars, 

under a luaura^i grant made in 1H79. Watson and Cornpanv having obtained 

leases from the plaiiititls, whicli ended in 1H8J, as well as ti ansfers fiom otiiors 
owning mteiests, had leclaimod part ol the land, settling [I2j eiilti valors, and 
theni'ielves enlLivated indigo on tlie kh.is or iinteiianted pait In August iHHIj 
the iil.iiiil.ifi Karncliund Diitt gave notice ol the approaching end ot the lease 
on tliH I tth SeptemliGi following, and deni.inded loint possession ot 14 annas 
of Siid.i inclusive of the 1,128 bighas on winch Watson and Cornpanv were 
growing indjgo 

Gunga'am liavmg died in 1884, Ins sons Umoshchundor, J^epinheliari, and 
Motohm, werf* suhstituteil for him in the suit Pudmaluchiin, anotiier hiothor, 
had died in 1879, leaving an only daughter Ihimasundeii, who was not joined, 
hoc-iu-^e the plaintiffs' case was that Pudinalocbun liad, by two deeds of 
leJigious endowment, dedicated Ins share of the joint family property fa the 
worship of the taniily deity , and had apjiointed as shebait of that worsliip, 
first himself, fftrid then the piainfiff (Tungaram , and ofi the death of Gungaraiii 
the plaintiff Uamchund Dutti to siiccei^l him, and had thereby deprived his 
duugh.or Bamasunderi 'of all heritable light therein, except as to maintenance. 

Op the ohjeotion as to want ol paniics hv Watson and Company, %vho 
made title in the suit as t»> j^rt of t>i1da, yirough Baraasunderi, wlio on 21st 
June 188}, .iftei the commencement of this suit, granted a durputni fo Bhoia- 
natli Dhi-r, who on 5th November 1884 granted a seputui to Watson and 
Company, Bainasunien was 'made a defendant , and issues were record^ on 
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the questions arising between her and her uncle Ratnehund, as to her right to 
her fatlior’s estate. 

Tile plaintiffs’ claim was in effect as follows . that as putindars they, and 
their deceased brothei Pudmalochun, had been jointly entitled to 1‘2 annas of 
Hilda, and as maurasi niokarraridars to other 2 annas of the same , that 
Pudmalochun by the two deeds ot endowment, dated 24bh July and 12th 
Deceinbei 1887, had dedicated liis ona-third share of the putni interest in 12 
annas of Hilda, appointing liimself shehait for life, and his hrotiiers after him, and 
to’this interest Ramchund hal succeeded , that Watson and Compan\ had been, 
while Pudmalochun lived, tenants toliim and his brothers the plaintiffs, and alter 
his d(3Ath to the pjaintitls alone, of those 1 4 annas for a term of years which ex- 
pired on the 14th Septemhei 1883, and were tenants of the remaining 2 annas of 
Hilda for an unexpired teim undoi a hijiise gi anted by one Rani Durga Kurnari . 
[13] and that on the e\[iiration of the first-mentioned term the defendants 
Watson and Comjianv, bliougli only then entitled to a one-oightli of the entire 
joint estate, (ihntinuod to hold exclusive possession of, and cultivate with indigo 
6,894 higha.s‘of the klias, or untenanted, lands of the zermndari. As to the 
2 ann.is ot Hilda which the jilaintifis claimed as maiiiMsi niokarraridars, and 
which they acquired on the 2()th January 1879, which were nob included in tlie 
deed^, the plaintiffs contended successfully before the High Court that, as the 
grant for those 2 annas Inid been made in the name of Ramchund Dutt alone, his 
brutliei l*udmalocljun took no inteiest tlioicm 

The defendants admitterl the fact of the tw^o deeds of endowment having 
been executed, Imt contended that they had never been acted upon . so tliat 
Pudmalochun's interest, having roiuaiiied the same as hefoTC, down to his 
death, and then passed h\ inheritance to Ins daughter, Watson and Coinpanv 
had leceived lioni her a good title, througli Bholanatli Dhur, as to the whole of 
Pudmalochun's inteiest in the 12 annas jiutni. Also, as to the 2 annas ul 
inauru-si inokarrari intoiiist acquiied by Ramchund Dutt on the 2Uth January 
1879, on Pudmalocluiirs de.ilh, ins one-tliud share of those 2 annas descended 
to Ills daughter, and the plaintiffs had no right to it Also that Watson and 
Company wei’*' entitled to a furthei one-anna share of Hilda, under a lease lor 
seven \ears dated JOtli \i>li 1 1883, gi anted to them hv Ram Taruck Chose, 
who Wds lesstsi of .i longer teini under the /^eimndaroi Hilda. It was submitted 
that the phtintiHs wcie not entitled a** joint-p)Oi?'’iet()rs to damages or to an 
injunction lestrammg Watson and Couiihiny tiom carrying on the cultivation 
of indigo on the khas lands the .illowaiicc of such claims on the part ot the 
jilaint.iffs would lead to cro^>S’Clalms with regard to other land of which the* 
jilaintihs weie in possession 

Issues were fixed as to the aieas, boundaries, and extent of the plaintiffs’ 
interest in Hilda , \vhother they were entitled to khas jiossession, to an 
injunction, or to darniiges, with further issues as to the deeds of dedication and 
their effect. 

The Courts below concurred in holding that the khas land under cultivation 
by Watson and Company was in area 4,128 higliaa , and as to this no question 
was now raised In other respects the [l4] Courts had ditleieA The District 
Judge decided that the plaintiHs' interest in the lands in suit, or in tliell annas 
of the khas lands, was two-thirds and* no more. He a'rnved at this by h9lding 
that, though the terms of the deed® of dedication wore apt for constituting a 
valid endowment, \et the evidence showed that^Pudmalochun did not mean to 
create a valid endowment as against his daughter, and did not divest himself 
of the property, continuing to hold jointly, as before, with his brothers , so 
tha^ the dedication had been ignored, and was inoperative. 
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A Division Bench (\ViliSON and O’KiSjiALY, 3J.) on the appeal of the 
plaintiffs, the cross-appeal of Watson and Company and the cross-objections 
:)f Baiiiasundeti Dasi, held that the manner of dedling with the dedicated share 
■lad not had the ottecb of invalidating the endowment (1 L R, 15 Gal., 214, 
at p. 217). They held that, under its terms, Gungarain, on the death of 
Pudmalochun, and Ramchund, on the death of Gungaram, were entitled to 
possession as sliehaits, and that the plaintiffs wore therefore entitled to posses- 
sion of the thieo-thiid paits, or whole, of the 12-iinnas putm interest. As to 
the 2-aniias mokarrari interest, the High Court was of opinion that Pud in a loci i an, 
hv dedicating his piopert^, made himself sepaiato in estate from his brothers, 
and had thereby put an end to the ordin>M> piesumpLion of Hindu law that 
property actjuired by one meiiiher of a joint-tainilv was acquired for the benefit 
of all . and that there was no evidence to show that he was jointly interested 
in this As to one anna of Silda. elaiinddby \Vat:ion and Comp.in\ undci their 
sub-lease from Kam Taiuck Ghoso, the High Court, in thus agreeing with the 
District Court (though not for the same reason), lejected tliQ claim on the 
gtouiid tliat tlie original lease iruin the /iOEtundar had not been jirnduced, but 
only a cop^ 

. The High Court then considered to what reined v the plaintiffs wore 
entitled, and they determined tliat acts had hden done amounting to an actual 
ouster, as between the plaintiffs and the defendants, then co-sharers, althdugh 
it might very well he that ineie cultivation by one co-tenant W’as not neccssanlv 
an ouster. The evidence as to actual ouster, absolute and complete, ^Yas then 
considered bv the Judges. 

[15] Thev declined to issue an injunction restraining Watson and Com- 
pany absolutely from growing indigo upon these or an\ particular linds^ 
provided that they could (and it was for them to find out how^ the> could) 
grow it wMthout excluding the plaintiffs from their equal rights as co-sinireis. 
But they granted an injunction lestraining the defendants from excluding hv 
anv means the plaintiffs from their enioMiient of ijmali possession of the lands 
in suit in the form given in Llayd v Bthi iiO(fra (25 W K., 313) 

On this appeal by Messrs. Watson and Company, 

Si7 Horace Durey, Q. C., and Mr, U V, Dnynv, for the Appellants, argued 
that, on the case presented, tiie plaintiffs had no interest in more than two-thirds 
of a 14-annas share of Silda, Watson and Company having a light to the share, 
which had been Pudrnalochun’s, of the 12 annas, of the putni estate. 

. The deeds of dedication had never been acted upon, and had no effect to 
' divest Pudmalochun of his interest The defendants derived title from Inin as 
to his share tiirough his daughter’s transfer to Bhoianath, and from him to 
them. On this point the judgment of the first Couit was correct, and the 
Higli Court had been wrong in reversing it As to the 2-^nnas share of Silda, 
granted to the Duttsin maurasi mokairari after the above instruments had been 
executed, there was nothing in what had taken place to prevent their then 
joint-brother Pudmalochun taking his share of the 2-annas joint estate , so 
that his share, one-third of the latter, descended to his daughter, as well as 
the share in th<9 ] 2-annas putni, and had been lawfully* transferred to Watson 
and Company. As to the 1-anna share which Ram TaruckGhose sub-leased 
to Wsktbon and Company, the plaintiffs had no interest therein. On the ques- 
tion of law', they contended that, as jointly interested parties, the plaintiffs 
were not entitled to claim dimiag 0 s,»or to^claim an injunction restraining 
Watson and Company from cultivating indigo on the area of the khas land, 

* found by the Courts below to be 4,12H bighas. There had been prevention on the 
part of-.Watson and Uompany of inteiference by others with their oultivs^ion 
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hut DO actual ouster of the plaintiffs, such as tb affect the latters' title. 
As different parts of Silda were m the hands of both, and of either party, it 
was not Cl6j competent to either to claim tliat there should he either eviction 
or an injunction. It was against the policy of rho law to entertain claims or 
cross-claims for damages or for injunctions between tenants in conimon The 
only reniodyopen to the plaintiffs was to demand a partition But this was 
not the remedy decreed . An injunction was never gi anted between tenants m 
common , and tlujre was no authority for the grant of one as made hv the High 
Court The opposition of Watson and Company had not been founded on any 
objection to tlio right or title to tlie land, hut only to the plaintiffs’ intoiferenco 
with their cultivation. * 

Mr. J B Fiiflnu, Q C., and Mr., J. H. -I BraiiHon, for the respondents, 
after going tliiough tlie evidence as to the extent of the respondents’ inteiest in 
the land, and as to tlie joea held by thefn, contended that the acts of the de- 
fendants amounted to actual ouster of the nlamtifts from the land on winch in- 
digo had been grown As in the Knglisli k\ stem, sounder the Indian law, tins 
gave rise to anight of suit Under the English law, upon ouster of a co-tenant 
by a tenant in common, an action, either of eioctment or of trespass, would 
he, and where either of these actions could ho maintained, there was a case 
lor an injunction _In reference to the English law on tlie point, they referred 
to Co*. Litt , “ Tenants in common," sections 322 and 323 The claim to ex- 
clusive possession of part for a special cultivation had resulted in a deprivation 
by the defendants, Watson and Company, of the plaintiffs in rogaid to their 
right of joint use and enjoyment On the question whether they had any right 
to exclusive enjoyment, relerence was inade to Htalhuti v. Uopal Pandaif (12 
E L R , 197) , Lmrndes v. Bottle (10 Jur N. S . 22(5) , Wau n v Horn (3 M & 
W , 333 . and T) M i't W , rm) , [Croirdoo v. Bh^kdan Sinqh (H B L R., Ap. 
45) WAS referred to hv Sir R CoiK’h] Also Lloyd v. Bihi Soifra (25 
W R, 313). Curtt^ v Price (J2 Ves H9, 103), Bossoif y. Windham 
(G Q. B. 166), Good^ou v. Mirhaidnon (L. R., 9 Cli Ap . 221) Since 
18 j 6 there had been a recognition of the light to an injunction in such 
a case as this , Jan kec Sinqh y, Bukhooieo Suiyh IS D. A. (1856), p. 7(511, 
and Hajondro Lall Uoasavii v. Shrimnchurn Lahori (I. L R , 5 Cal , 18H) were 
[l7] cited Reference was made to the Specific Relief Act, 1H77, section 
10 [Sir B Feac’oc’K, in regard to the deeds of dedication, referred to the 
judgment in Hunnoman Pvrsaiul Pandny v. Mnndia) Koomooroo (6 Moore’s 
1. \. 411, ri .sff/ ), and thoir Lordships’ observations as to the heir not being 
barred by an unreal charge He also intimated that the rule as to rights of 
persons holding land in common in Bengal was hardly to be found in the 
Analogy of English cases, but might be derived from the direction in Bengal 
Regulation VII of 1832, section 9, viz., that, where there sliould he no 
specific rule, the case must he decided according to justice, equity, and good 
conscience..] 

Mr. R, V. Doyne replied. 

Afterwards, on April 25th, the judgment of their Lordsliips was delivered 
by • , 

Sir B. PeaGOck.--rGungaraiTi Dutt, Bamchund Dutt, and Pudmalochun 
Dutt were brothers, and constituted a Hindu family joint in estate. They also 
carried on business as money-lenders^' 

In the \ear 1877 Pudmalochu^ executed two deeds of endowment, or ntidcs 
patras, one on the 24th of Julv, and the other on the 12th of December. On 
the former of these dates the three brothers were entitled to a 12-annas share 
or t'^elve-sixteenths of pergunnah Silda in zillah Midnajj^ore, which they held 


11 



I.L.R. 18 Cal. 18 


WATSON AND COMP AN V V, 


under three putni bynama patras ; the first ,^or a four-annas share dated the 
29th Srahun 126K, and registered on the 20th of August 1861 , the second 
dated the 3rd Chevt 1276 Amli, corresponding with the 14th of March 1869, 
for a six-annas share ; and the third dated 13ih Kartick 1283, for a t\\o-annas 
share. 

The property was subject to the ordinary law of Bengal, according co 
which upon the death of anv one of the brothers the share of the joint property 
to which at the time of his death he might be entitled would descend to his 
heirs. Pudmalochun had no son ; but m 1877, at the time of the execution* of 
the deed of the 24th July, he had a wife, a daughter Bamasunderi Dasi, one of 
the appellants, ard a giandson, the only son of that daughter. His wife died 
in his lifetime, between the dates of the, two deeds. He himself died on the 
26th of October 1879, and upon his death [18] his daughter w^as bis heiress 
' The Watsons, appellants, claim through her It is contended on behalf of the 
respondents that Pudmalochun devested himself of his one-third of the 12-annas 
share held m pulni by the deeds ot endowment executed by hina. 

It IS not necessary to review the evidence in detail. It was carefully 
considered hy the District Judge. It seems clear that from the time of the 
execution of the deed of the 24th of July 1877 until after the death of Pudma- 
lochun, a period of about three years and three months, no change took place 
in the accounts, or in the management of or dealing with the business or 
estates, or the proceeds thereof Mortgages were executed, in which Pudma- 
lochun joined, and everything appears to have gone on in the same manner as 
if the deeds had never been executed, excejit that the family idol was removed 
from the house of Gungaram to that of Pudmalochun. No act was done by 
Pudmalochun or his brothers in which lie was described as shehait. 

Their Lordships concur generally with the District Judge in his findings 
of fact, and they are of opinion that it ,was not the intention of Pudmalochun 
or of his brothers that the deeds should ho acted ujion, or that Pudmalochun 
should thereby devest himscll of liis share of the property. The deeds were 
merely fictitious, or benami 

In arriving at that conclusion their Lordships agree with the District 
Judge that the deed of the 2Ith of July did not profess to postpone any of its 
avowed objects until the deatli of Pudmalochun, or to anv period subsequent 
to the execution of the document, except in so far as it related to the allowance 
to Bamasundori or her son (Tpendra Nath. They cannot concur wuth the 
High Court that the previ-iious relating to that allowance wore the chief pro- 
visions OT the deed, or that tfie deed purported on the face of it to postpone 
the gift, so far as it related to religious objects, to any future period. 

It was strongly urged on behalf of the plaintififs, on the argument of the 
appeal, that tlie receipt by Bamasiinderj, after her father’s death, of three 
monthly pay merits of the allowance provided for her by' the deed was inconsistent 
with the fact that the deeds were not intended to take effect, but their Lordships 
do not attach much importance to those receipts. Bamasunderi was a 
Ci»] widow, ijiaiutained by and residing m one of the houses which formed 
part of the estate , she had apparently no means for embarking in litigation , 
she was then, so far as it appears, living on friendly terms with her uncles, and 
if she had not at that (iixie received the allowance which on the face of the deeds 
was provided for her, she probably would^ave received nothing. 

After the execution of the deeds of endowment, and during the lifetime of 
Pudmalochun, a maurasiistimrari mokarrari pottah of another iwo-annas share 
of Silda was granted Bamchund in consideration of the sum of Rs, 2d,0QP. 
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if 

It having been considered that Pudmalochun did not by the deeds of 
endowment divest himself of any part of the joint family property, the mokarrari 
pottah must he assumed to have been purchased with funds of the joint family, 
and to have enured for the benefit of the three brothers. 

From the facts above stated it appears that at t^e time of his death, 
Pudmalochun was entitled to a one-third undivided share of a 14:-annas or 
fourteen-sixteenths shar^ of Rilda, of which cwelve-sixteenthb were held bv the 
three brothers in putni, and two-sixteenths under the mokarrari pottah, that the 
otl>er two brothers were entitled to the otlier tvvo-thirds thereof , and that 
the interest of Pudmalochun descended upon his death to his daugliter Bama- 
sunderi Out of her interest in the ])4itiiis Bamasunderi, on the 6th Assin 1292, 
after the commen dement of the suit, granted s durputni to Bholanath Dliur, who 
on the 6th of November 1884 granted a seputni to the Watson defendants. 

Tlieir Lordships are of opinion that at the date of suit the interest of the 
plaintiffs in the lands in suit was only two undiv'ided third parts of an 
undivided share of 14 annas or of fourteen* sixteenths of Silda, that Bama- 
sunderi was at that time entitled to the other undivided third part thereof. 

At the time of the death of Pudma the Watsons held the 14-annas share 
which belonged to the three brothers Dutt under leases, in respect whereof 
they paid rent to the Dutt brothers, and winch leases expired on Slat Bhadro 
1290 'Amli, corresponding with the 14th of September 1883. After the expira- 
tion of the leases the Watsons, who were entitled to the remaining 2-anDas 
undivided share of Silda under an ijara pottah from Rani [20] Doorga Kumari 
Debi, of the 6th 1290 Amh, corresponding with the 17th of April 1883, 

continued in possession of that portion of Silda which comes under the head 
of khas, and to cultivate and sow it with indigo as they had done during the 
continuance of the Leases Their Lordships cannot, upon the evidence, say that 
that was such an improper course of cultivation or use of the land as to render 
an injunction the proper remedy 

The plaintiffs endeavoured to sow oil-seeds, and to prevent the Watson 
defendants from continuing the cultivation in which they were engaged , the 
Watson defendants persisted in the cultivation which they had commenced , 
quarrels and even riots ensued, and the plaintiffs commenced the suit in which 
the appeals have been preferred. They jirayed to be put into ijmali possession 
of their 14-annas share, to have damages awarded to them at the rate of 8 
annas per bighaon 6,894 bighas, and similar damages until they should be put 
b into possession , also for a permanent injunction prohibiting the defendants 
from sowing indigo, and fiom allowing anybody else to do so without the 
consent of the plaintiff's, and from throwing any obstacles in the way of the 
plaintiffs’ holding ijmali possession. 

The 6th issue laid down for trial was . “ What is the extent of the plain- 
tiffs’ interest in the laud in suit‘d Upon tins the District Judge held that the 
plaintiff’s were entitled to two-thirds of the 14-anna9 share of the khas lands of 
Silda specified in the decree, and to get joint possession of the same with the 
Watson defendants. The High Court, on the contrary, having arrived at the 
conclusion that the deeds of endowment were intended to take effect, that 
Pudma thereby divested himself of his interest in the property*, and that no 
part of it descended to his daughter Bamasunderi, held that the plaintiffs were 
entitled to the whole of the 14-anna8 share. * * 

*The decree of the District Judgp, after reciting the claim, and specifying 
the lands included in the 6,894 J;>ighas,* proceeded, amongst other things, 
as follows : — 

*'That a decree be passed in the following manner ; — That by reducing 
the quantity of land claimed, viz.. 6,894 bighas, to 4,128 bighas, the plaintiffs’ 
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right IB establiBhed to a t\vn-thirda share oi the 14 annas, and the plaintifi's 
are entitled to get [21] joint possession of the same with defendants 
No 1 (that is, the Watsons) ; and that on payment of excess Court-fees 
proportioned to the excess of amount found due over the valuation of 
the plaint, calcuLit^ at the rate of 8 annas per higha of the decreed lands 
from the beginning ofl 291 Ainli^tUntil the date of possession, the plaintiffs shall 
get two-thirds of a 14 annas share in accordance witU the decision of the 6th 
issue. The Court further directs that an order of injunction be issued to the 
defendants No 1, prohibiting them from either themselves or through others 
sowing indigo on those khas lands of Silda.on which indigo is being now grown *' 

The Iligli Court modified that decreer and ordeied that, instead of a two- 
thirds share of 14-annas of the khasland§ of Silda, the plaititiffs were entitled 
to get joint possession with the defendants (the Watsons) of the entire 14 annas 
of the said lands , they inci eased thb amount of compensation accordingly, 
and varied the injunction granted by the District Judge. 

Their Loidships are of opmion that the judgment and decree of the High 
Court are erroneous and ought to he reversed, with costs, and that the decree of 
the District Judge ought to be modified and partly reversed. It was contended 
on the part of the plaintifi's, respondents, that the acts of the Watsons amounted 
to what in England is called an actual ouster, and that the plaintifi's were 
entitled to a decree ordering them to be put into ijmali possession with the 
defendants, but it appears to their Lordships that tlio plaintifis have not 
established a right to have such a decree , and for the same reason they think 
that so much of tlie decree oi the District Court as declares that thes arc enti- 
tled to get joint possession ought to be reversed It seems to their Lordsliips 
that if there be two or mote tenants m common, and one (A) be in actual 
occupation of part of the estate, and is engaged in cultivating that part in a 
proper course of cultivation as if it weie his separate pioperty. and another 
tenant in common (/i) attempts to come upon the said part for the purpose of 
carrying on operations there inconsistent with the course of cultivation in which 
A IB engaged and the profitable use by him of the said part, and A resists and 
prevents such entry, not in denial of B\s title, but simply with the object ot 
protecting himself in the profitable enjoyment of the land, such conduct on the 
part of A would not entitle to a [22] decree for joint possession. Their 
Lordships are fuither of opinion that the decree of the District Judge, so far 
as it orders an injunction to be issued, ought to be reversed It appears to 
their Lordships that, in a case like the present, an injunction is not tiie proper^ 
remedy. In India a Urge proportion of the lands, including many very large 
estates, held in undivided shares, and if one shareholder can restiain another ^ 
from cultivating a portion of the estate in a proper and husband-like manner, 
the whole estate may, by means of cross injunctions, have to remain altogether 
without cultivation until all the shaieholders can agree upon a mode of 
cultivation to he adopted, or until a partition by metes and bounds can 
be effected, a woik which, in ordinary course, in large estates would 
probably occupy a period including many seasons. In such a case, in a climate 
like that of India, land which had been brought into cultivation would probably 
become wast^ or jungle, and greatly deteriorated in value. In Bengal the Courts 
of justice, in cases where no specific rule exists, are to act according to justice, 
equity, and good conscience, and if, in a case of shareholders holding lands in 
common, it should b'b found that one shareholder is in the act of cultivating a 
portion of the lands whicl^is no^ being^ actually used by another, it would 
scarcely be consistent with the rule above indicated to restrain him from proceed- 
ing with his work, or to allow any other shareholder to appropriate to himself 
the fruits of the other's labour or capital. 
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• 

Upon the whole, their Lordships will huinblv advise Her Majesty to 
reverse the decree of the High dourt, and to order the plaintiffs, respondents, t6 
pay the costs incurred bv the "defendants in that Court And Jurther to 
declare that the plaintifts, respondents, are entitled to onlv two-thirds of 
14 annas, or of fourteen -sixteenths of the khas land, oi, in other words, 
to two-tliirds of seven-eighths of the 4,12d bighas, ’’the quantity of the 
khas linds as determined by the decree of tht JXstrict Judge , also to reverse 
the decree of the Distri (ft Judge so far as it declares that the plaintiffs are 
entitled to get joint possession with defendants No. 1 , and also so tar 
as it diiects that an order of injunction he issued , also to reverse that 
portion of the decree which orders ‘“that, on payrnenb of excess Court-fees pro- 
portioned to the ^cess of the amount found due over the valuation of the plaint, 
[23] calculated at the rat(^ of eight annas per higha of the decreed lands from 
the beginning of 1291 Aiiili until the date of possession, the plaintiffs shall 
got two-thirds of Li-annas share, in accordance with the decision of the 6tli 
issue," and in lieu tlieioof to oider and declare that the plaintiffs do recover 
from the defendants No 1 a sum of money calculated at the rate of two-thirds 
of seven annas per higha a year for 4,l2tS highas, as ci>mpensation in respect 
of the exclusive use and benefit by the defendants No 1 of 4,128 bighas, from 
the beginning of the year 1291 Amli to the 4th of January 1886, the date ‘of 
the said decree . also to athrm the decree of the District Judge so far as it 
relates to costs 

Tt may he right to rnenbion, with reference to that portion of the decree 
above recommended which relates to compensation, that the late of eight annas 
per higha was not disputed by the Watson appellants, and that the High Court 
were not prepared to dissent from the finding of the District Judge in fixing 
the area of the khas lands at 4,128 highas. 

The respondents must pay the costs oi this appeal 

Appeal allowed. 

Solicitors for the Appellanijs* Messrs. Fresh field & Williams 

Solicitor for the Respondents . Mi F Kimhei, 

C.B. 


HOTEB 

[ Afe rogardn the lomodies of a eo-owncr excluded from possession, see also (1SO«0) 
3i Tal., 837 , (1899) ‘JO Cal , 553 , (1891) 19 Cal , 253 , (1900) 5 C L J ‘2G7 , (1900) 28 Cal., 

^ 223 ; (1900) 4 C. W N 788 , (1899) 4 C L J. 254 . (1893) 21 Cal , 340 , (1910) 15 C. W. N. . 
% 188 , (1903) 33 Cal , 1201 (where injunction was given) , (1903) 27 All., 153 , (1905) 28 All , 
101 dissented from in (1911) 13 I. 0. 79 , (1911) 11 I C 037 , (1897) 21 Mad . 153 ] 
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tStiaft 84 ' ' i>VBO'A CHOWDHBANl 

. [iscai. asT 

TEIVY OODNOIfi. 

The llth March and 26th Apnl, 1H90. 

Pbesbnt ; 

Lord MACHf^tpHTEN, Sm B. Peacock ANt> fliH E. Couch. 


♦ 

Durga Cliowdhrani Plaintiff 

venub 

Jewahir Singh Ghowdhri..^. Defendant. 


I On Appeal from the Court of the Judicial Commissioner of the 
Central Provinces.] 

Second appeal — Civil Pioceflttre Code, r 6S4 — Gi'ounds of second appeal. 

, Under the Code nofiecond appeal will lie, except on the grouiidR speciDed in section 584. 
Th^ere is no jurisdiction to entertain a Hecnnd appeal on the ground of an erroneous finding 
"of fact, however gross or inexcusable the error niav beom to bo. Where there is no error or 
defect in the procedure, the finding of the first Appellate Court upon a question of fact is 
fina^ K that Court had before it evidence proper for its consideration in support of^ 
[ 24 ] the finding. Afiangamanjaft Chtnedhrani v Tripura Sunday i Chowdhram (L K , li I. A., 
101 ; I, L. R., 14 Gal., 740) and Periab Chundei Ghnse v. Mohendra Purkaxt (L. R., 16 I 
A., 238 ; I. L. R., 17 Gal., 291), referri J to and followed. Futtehma Begutnv. Mokamed .4fiSMr 
(I. L. 'R., 9 Cal., 309) and Nivath Siughv Bhikki Singh fl L. R , 7 All , 649) overruled. 

: Appeal from a decree (SOfch July 1886} of the Judicial Commissioner, 
passed on second appeal, ftnd afiQrming a decree (Ist May 1886} of the Commis- 
sioner of the Kerbudda DItvision, who had reversed a decree (28th September 
1885) of the Assistant Commissioner of Nursingpur. 

This appeal involved a question as to the right construction of section 584, 
divil Procedure Code. The suit was brought to estabhsli the appellant’s right 
* in some villages which had belonged to her late husband, but were now in the • 
possession of his brother, the respondent. The widow's right depended on her 
'establishing that a partition of the family property liad taken place. This 
question was decided in favour of the appellant by the Assistant Commissioner, 
who found that there was a partition in Sambat 1914, corresponding to 1857, 
and that separate possession of the shares comnienced in that year. Finding 4 
that the plaintiff was in possession, he made a declaratory decree as to her right. 

The Commissioner on appeal reversed this decree. He found that the 
plaintiff was out of possession . also that partition had not been made out ; 
and held that she was not entitled to a declaratory decree. 

On a second appeal the Judicial Commissioner coef^idered whether there 
was any evidence upon which the Commissioner might have oome to the con- 
clusion that no partition had taken place He was of opinion that there was 
evidence in support of the finding of the Apjjellate Court below, and that only 
a question of,,fact had been raised before him. He* dismissed the appeal on 
grounds expressed as follows ; — 

** The lower Appellate Court decides that there was no partition, but it does not 
give *f ally tfab grounds on which this decision i» based. However, 1 do not ooiijiiiier, 
after bearing the oareful' argument of^ the learned [ 26 ] Adweate for the appellant, 
that this finding is open to becen# appeal. It is #findit)g of fact, and if there is evidence to 
an^port it, 1 do not think that it is open to a Court of Second Appeal to re»hear the case and 
re<*copgider the evidence. I might perhaps come to a different conolUeion from that arrived 

•r • m 
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St by the Court of First Appeal, but that clearly would not juetify my interference vnt}i thp 
finding/' 

On the application under section 602, the Judicial Commissioner said : — 
Under the circumstanoos I have felt considerable doubt as to whether 1 should give the 
eertifioabe asked for. There is, 1 think, great weight in the respondent's contention that the 
appeal does not involve a question of Uw By the words * the appeal nfUst involve some 
substantial question of law/ I understand that by the appeal the Appellate Cojart must be 
asked to decide a question of law which substantially or materially afTects the dhoisiou in 
the ease. In the present case it may bo said that the appeal does not so involve a questinii 
of law. It does not appear to allege that the decree of this Court is based on an error of 
law, but it assumes the e^^&tenue of certain facts on which the judgment of this Court does 
not proceed, and on this assumption contends that the j'udgmeut is wrong. 

'*On the other band, however, it may be said fhat the grounds of appeal amount to this 
that, considering the judgment of the Court of First Appeal, this Court was wrong in holding 
that it was bound by the findings of fact arrived at bv that Court Viewed in this light the 
appeal does involve a question of law, namely, whether this Court was right m holding the 
the findings of fact had been legally arrived at by the Court of First Appeal, and were binding 
on the Court of Second Appeal. It is to be observed also that there are not concurrent findings 
of facts by two Courts. The two Courts which had to decide the facts of the case, disagreed. . 

I think, therefore, though with some hesitation, that I mav grant the certificate that the 
case is a "fit 9110 for appeal to Her Majesty in Ctnincil 

Mr. T. H Coiuie, Q.C , and Mr. J. D. Maynn, for the Appellant, contended 
that it was open to the Judicial Commissioner to consider the question of 
partition, as error or defect in the decision of the case upon the merits had 
taken place following upon what might be termed " substantial error or defect 
in the procedure." The case might be brought withiu^aub section (e) of section 
584. They referred to Luchman Singh v Puna (L. B.TI 6 I. A., 125 I. L. B., 
16 CaL, 753), Nivath Stnqh v. Bhtkki Smgh (I. L. B., 7 All., 649), Futtehma • 
Begum v Mohamed C 26 J Amur (I. L. B., 9 Cal., 309), Assamdlah v. Hg,Jlz 
Mahomed Alt (I. L B , 10 Cal.; 932). [Sir B. CouCH referred to Anangaman- 
jari Chowdhrani v, Tripura Sundari Chowdhram (L. B., 14 I. A., 101 
I. L B., 14 Cal . 740).l 

• 

Mr. i?. V. Doyne and Mr. C. W, Arathoon, for the Bespondent, were not 
called upon 

^ Their Lordships’ judgment was delivered on 25tb April by — 

Lord Maonaghten. —This is an appeal against a decree of the Judicial 
* Oomniiesioner of the Central Provinces, passed on second appeal, affirming a 
decree of the Commissioner of the Nerbudda Division, which bad reversed a 
decree of the Assistant Commissioner of Nursingpur 

The appeal comes 4)efore this Board with the usual certificate from the 
Judicial Commissioner to the effect that it involvesa .substantial question of law. 

The Judicial Commissioner on second appeal had no jurisdiction to re-hear 
the case on the merits. The only grounds on which a second appeal can be 
brought are stated in section 584 of the Civil Procedure Code, Act XIV of 
1882. They are these . — • 

" (a) The decision being contrary to some specified law, or usage having 
the force of law. 

" (5) The decision having failed tjp determine some material issue of Iftw, 

* or usage having the fArce of Jaw. 

(c) A substantial error or defect in the procedure as prescribed by this 

• Code or any other law, which may possibly have produced error 
or defect in the decision of the case upon tUb merits.” •. 


9 0At|p— 3 
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t,L.R. 18 Cal. 27 


Tn sub-section {a) the word ** specified * obviously means specified in ihi 
meinoranduni or grounds of appeal. 


At the outset of blie argument their rA>Fdships were informed that, accord- 
ing to Indian authoiities, the appeal might be supported under sub-section (c). 
if it did not fall within sub-section (a), but they were told that it was impossible 
testate tlio point intended to bo raised without going into the facts of tlie case. 


[273 "The facts are few and simple. The appellant, who was plaintiff 
in the lower Court, is the widow of the younger son of one Beni Singh, who 
died in 187H The suit was brought to establish her right to certain villages 
which had been in her husband’s possession and registered in his name, but 
which after his death in 1883 were registered in the namb of his elder brother, 
the respondent .lewahir Singh. The appellant’s right as heiress to her husband 
depended upon her establishing that a partition of the family property had 
taken place in the year IHf)? It was not disputed that Beni Singh did make 
a division of the family property in 1857 between himselt and his two sons. 
The appellant contended that this division was an absolute "partition The 
respondent maintained that it was merely a convenient arrangement for the 
purposes of managememt. 

Jn supi>ort of the appellant’s case witnesses wore produced who deposed 
to conversations alleged to have taken place at the tune of the divisiOD of the 
property. A copy of a petition was put in, purporting to proceed from Bern 
Singh, but not signed by him which was filed in the Revenue Court in October 
1864, and which contained this sentence, — It is now five or six years since 
1 divided the villages between my sons.’ Moreover, it was proved that the 
fathei and the two snns kept sepiiiatu accounts with the same native hanker, 
and lived s(3paratel\. 


On the other hand, it appeared that in 1864, at a settlement, when tho 
]n^^stlgRt 1 on into proprietary rights was made, neither the respondent nor the 
appellant’s husband set up any ahum to any part of the pioperby Beni Singh 
claimed to ho solely (uititlod, and the Settlement Ofiicor awarded to him, and 
to him alone, proprietary lights m the whole estate. From 1864 to 1878, 
when lioni Singh died, the estate was entered in tho Collector’s register as 
Beni Singh’s property 

IMio Assistant Commissioner found in favour of the appellant that the 
property was partitioned in 1857. Prom this finding the respondent appealed,^' 
relying niainlv Uiiuii tho following grounds of appeal ’ — 

“ 3. That the piopeity being ancestral, and there being no deed 
of partition tn pro\e that a partition was effected in Sambat 1914, [28] 
alx>ut 1857 A. D., the Court ought to have held that np partition was effected. 

“ 4 That the oral evidence produced by the plaintiff to prove partition 
IS utterly worthless and unreliable. 

” 5. That tho entry of Beni Singh’s name as sole proprietor of the villages 
in the settlomcnt records, and his name appearing ip the jamahandis till his 
death, conclusively disprove the statement of the plaintiff that a complete 
partition of the villages w'as effected in Sambat 1914. 

“ 6. That Beni Singh not having mentioned anything about the partition 
alleged by the plaintiff at the time of the settlement, and his subsequently 
bringing rent suits in his own namq an^signing the rent receipts of the tenant, 
disproved the partition alleged by the plaintiff. 

“ 7. That the lower Court ought to have rejected the copy of a pq|iition, 
dated the 12tli of October 1864, filed by the plaintiff, and alleged by her to 
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t • * 

nave been presented to the Settlement Superintendent as being not proved, 

and therefore not admissible in evidence. 

’I' * I' -i 

10. That the lov/er Court was wrong in holding that the defendant, 
living separately and having separate dealing, established pai'tition ” 

The judgment of the Commissioner, so far as material for the present 
purpose, was as follows : — 

**’The facts of the case are stated in the lower Court’s ludgment On the 
pleas, which were very fully argued on both sides, I find as follows — 

Plea 3.--^This *plea also is, 1 think, sound T agree witii ap^iellant's 
pleader that the burden of proving partition fell on plaintitl, and that plamtiif 
quite failed to prove it. The settlement proceedings alone, in iny opinion, 
disprove it, while oral evidence as to an event 20 vears old i ^ of little \\ eight, 
and there is^absolutely no documentary evident-e. 

“ This disposes of pleas 4, 5, 6. 

" P/ca 7 — I agree in this plea. The document was not tnistworthy, and 
there was no trustworthy evidence about it. 


[»] “ Plea 10 — This plea is also sound, and in accordance with common 
custom *' 

Having stated the facts of which a summary has been given, and having 
read the Commissioner’s judgment, the learned Counsel for the appellant 
proceeded to argue that it was open to the Judicial Commissioner, and therefore 
opon to their Lordships, to review the Commissioner’s finding, on the ground 
that his deciHion involved or amounted to a substantial error or defect in 
procedure 

In support of this view Counsel referred to several authorities in India# of 
which the most important are Fuitehma Bequm v. Mohamad Amuf (1 L. R., 9 
Cal,, 309) and Nivath Singh v. Bhikki Singh (I L R., 7 All., 649), In the 
former case the judgment of the Court contains the following passage ; — 

“ It is not the ordinary course of procedure for this Court to interfere in 
second appeal with any findings of fact which have been arrived at by the Lower 
Appellate Court , but wo are well within the scope of the authorities in hold- 
•ing that where the Lower Appellate Court has clearly misapprehended what the 
^ evidence before it was, and has thus been led to discard or not give sufficient 
weight to important evidence, and to give weiglit to othoi evidence to which it 
is not entitled, and has thus been led not into any mere accidental mistake, 
but totally to misconceive the case, this Court mav interfere ” 

These observationsVore cited with approval in tlie Allaliahad ciisc, whore 
the Full Bench (diss PethehaM, C J.) apparently came to the conclusion 
that an erroneous finding of fact under similar circumstances might he treated 
as an error or defect in procedure within the meaning of section 584 

The learned Gounsei for the appellant contended that those rulmgs 
covered tlie present case. The Lower Appellate Court, it was saicit had clearly 
misapprehended the effect of the settlement proceedings in 1864 , undue weight 
had been attached to the registration in Beni Singh's sole name ; the oral 
evidence bad been wholly discarded , sufficient weight had not be*en 

f iven*to the important statement ifi Beni-Singh'|^ petition, or to the separate 
80j dealings of his two sons ; the Court had thus been led to misconceive 
the o^e entirely, and to find for the defendant when the finding should have 
been for the plaintiff. • 
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It would be an unprbfitable task to inquire how far this contention is wel^ 
founded, because tlieir Lordships cannot accept the rulings of the High Courts 
of Calcutta and Allahabad as a correct statement of the law. Nothing can be 
clearer than the declaration in the Civil Procedure Code that no second appeal 
will lie except on the grounds specified in section 584. No Court in India or 
elsewhere has power to add to or enlarge those grounds. It is always dangerous 
to paraphrase an enactment, and not the less so if the enactment is perhaps 
not altogether happily expressed Their Lordships therefore will not attempt 
to translate into other words the language of section 584. It is enough in the 
present case to say that an erroneous finding of fact is a different thing from an 
error or defect in procedure, and that there is no jurisdiction to entertain a 
second appeal on the ground of an erroneous finding of fact, however gross or 
inexcusable the error may seem to be. Where there is no error or defect in the 
procedure, the finding of the first Appellate Court upon a question of fact is final, 
if that Court had before it evidence proper for its consideration in support of 
the finding . Ananqamanjari Ckowdhrani v. Tripura Sundari Chovdhrant 
(L. R,14I. A., 101 . J. L. R, 14 Cal., 740), Pertab Chunder Ghose v. 
Mohendra Purkait (L. R., 16 1. A., 233 . 1 L. R., 17 Cal., 291). 

• Their Lordships are unable to dispose of the case without expressing their 
regret that the Commissioner should have dealt with the matters before him in 
BO meagre a fashion. They have no reason to doubt that all the evidence was 
fully and duly considered by him, but they cannot help thinking that a 
judgment more carefully expressed might have prevented an idle appeal. 

Their Lordships must also express regret that the Judicial Commissioner 
having nghtly treated the case as one depending entirely on issues of fact 
which ho had no jurisdiction to review, should yet have felt himself constrained 
hy authority to give a certificate to the effect that a substantial question of law 
was involved in the appeal. 

[31] Their Lordships will humbly advise Her Majesty that the appeal 
ought to be dismissed. 

The appellant will pay the costs of the appeal 

Appeat dismissed. 

Solicitoib ior the Appellant: Me.<8rs. Watkins and Lattey, 

Solicitors for the Respondent , Messrs. T, L WiUon and Co. 


NOTES 

[1. Tht word * specified' was removed in the C.P.C lUOd sec. 100. 6’e«iUso (1892) 20 Gal. 
9;j . (1893) 15 Ail , 123 , (1897) 25 Gal , 146. 

II AS regards the grounds of Second Appeal in respect of erroneou-* finding of 
fact, BW also (1906) 6 C L.J., 55 ; (1906) 4 C. Ij J., 198 , (1904) 5l Cal , 503 ; (1898) 3 0. W. 
N , 619 , ri89T) 35 Cal , 116 (1897) 34 Cal , 835 . (1893) 21 Gal., 504 , (1907) 9 Boro , L B , 
898 ; (1904) 39 Boro , 1 ; (1908) 6 Bom., L. R„ 174 , 336 ; (1903) 87 Bom., 462 ; (1900) 36 
Bom.. 303 , (1895) 30 Bom., 699.] 
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[ft Cal. 81] 

OBIGINAL CIVIL. 

The Und July, 1890. 

Present 

Sib VV. Comer Pethbham, Kt , Chief Justice, Mr. Iitstice Wilson, 
AM) Mb. Justice Pigot. 

In the mutter of The Indian Companies Act. IRH2, 

• ■ and 

In the matter of The Ganges Steam Tug Company, Limited. 

Ex-parie Tiie Delhi and London Bank, Limited . ' 

Company — Volunlaty liquidation — Liquidator, bm rowing pow>rri of — 

AxxHs —Vriveipol and Agrnt — Election— Hubioqation —Indian Companies 
Act I VI of 1889), ss. lU(f), 177 Ig). 

C.ISP in which it was held that a liquidatoi of a company being voluntarily wound up 
had power bo borrow for the purposes of the winding up, including the working of steamers 
and dock;’, on the crcdif of the assets of the company, without sccuntv written oi otherwise, 
and that the loan in question wis within his powers and was in fact made to the comp.in\ , 
though the liquidator also made himself personally liable. 

Per P13THRH C.J —Held, that a porhon contracting with an agent may look directly 
to the prineipiil uiiletis by ihi' term^ of the contract ho has agreed not to do so, whether ho 
was or was not \waro when he made the contract that the person with whom ho w^as dealing 
was an agent only Caldpr v^ DnbcU (L. R. 0 cl P., dSG) referred to 

Per Wilson and Ptgot, J.T. — Held, that the realized assets of a company divided among 
the shareholders in pursuance of a rchulution arc assets within the meaning of b. 144 (f) f 
of the Indian Companies Act. 

Pet PIGOT, J. — Held, that if it were necessary to hold so, the principle of Baroness 
Wenlock v. Ittver iJcs Ccmjtantj (L. R. 19 Q B, 1) , 155) would apply to the case. 

This was an appeal from an order of NoHllis, J., dismissing the olaim oi the 
Delhi and London Bank, Limited, to rank as a [32] creditor against the Ganges 
Steam Tug Companv, Lnnitod, then in voluntary liquidation, in respect of the 
Ifum of Bb 11,614-7-6. 

The Ganges Steam Tug Company was incorporated as a Limited Liability 
"’Company on or about the 28th August 1883, under the provisions of the Indian 
Companies Act, 1882, and earned on business by one Bamkissen, its Managing 
Agent and Treasurer, up to the 30th November 1885, as owners of steam-tugs 
and lessees of two doclffi situate at Howrah, known as the Commercial and 
East India Docks. 

* Original Civil Appeal No. ^^6 of 1SS9, against the decree of Mr. JuHtice NOKKIS, dated 
the 9th of September 1889. 

Power of official liqui- t[ Sec. 144 —The offloial liquidator shall have power* with 
dator. the sanotion of the Court, to do the following thiegs— 

• • • f • 

(/) to draw, accept, make and endorse any bill of exchange, hundi or promissory note 
in the name and on behalf of thejDompany ; also to raise, upon the security of 
the assets of the Company, froqi time to tune, any requisite sum or aum^of 
* money; and the drawing, accepting,, making or endorsing of every such bill, hundi 
or note as aforebaid on behalf of the Oompaiiy shall have the same effect with 
respect to the liability of such Company as if such bill, hundi or note had been 
0 drawn, accepted, made or endorsed by or on behalf of such Company in the 
coutse of carrying on the business thereof;] • 
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At an eztraord nar^^ general meeting of the oempany, held on the 30th' 
November 1865, it was duly resolved to wind up the company voluntarily under 
the provisions of the Indian Companies Act, 1882, and Bamkissen was 
appointed liquidator , and at a like meeting held on the 18th December 1885, 
the above resolution was confirmed. By another resolution duly passed by the 
shareholders on the 21th December 1885, it was, {inter aha), directed that the 
fleet of the company should be sold by public auction, and that Bamkissen as 
liquidator should carry on the working of the Commercial and East IndiaJDocks 
for the purpose of the winding up, and should work the steamers Pilot and 
Columbus until they were disposed of. The resolution is set out fullv below in 
the judgment of Mr Justice WILSON. ' . , ^ 

On the 21st December 1887 Bamkissen addressed tlie following letter to 
the Manager of the Delhi and London Bank : — 

“ 23, Strand Boad, 

Calcutta, the Hist December IfiH 7 » 

“ Thos. Longmuib, Esq., 

" Manage?, Delhi and London hank. 

“ Dear Sir, 

" Will you be so good as to let me know if you will allow me to overdraw 
to the extent of Bs. 10,000, on account of the Ganges Steam Tug Company, 
Limited. It will only he for a short time, and I shall be personally rcsp'^nsihle 
for the same. An early reply will oblige 

“ Yours faithfully, 

“Bamkissen.'* 

[33] To this letter the Manager replied as follows * — 

“The Delhi and London Bank, Limited, 
“ Calcutta, 21st December iHb?, 

“ Baboo Bamkissen, 23, Strand. 

“ Dear Sir, 

“ In reply to your letter of date 1 shall be happy to allow you to overdraw on 
account of the Ganges Steam Tug Company, Limited, to the extent of 
Bs 10,000, and it is understood that you will be personally responsible for 
the debt 

* “ Yours faithfully, * 

“ (Sd.) D. King, 

“ Deputy Manager.'' 

In pursuance of this agreement Bamkissen drew as liquidator upon the 
bank for the amount claimed. The payments wore made by cheques and were 
admittedly made in respect of business caniSd on by Bamkissen as liquidator. 
The account with the bank through which the money advanced was passed was 
described as an “ account current with Bamkissen, Liquidator, Ganges Steam 
Tug Compativ. Umited (in current deposit account),” so that it might be 
doubtful whether the account was fihn account of the liquidator or of the 
company. 

The bank claimed payment of the sum of Bs. 11,614-7-6 on account of 
principal and interest calculated up to t)ie 5th June 1889, and it was stated in 
an affidavit mode b> the Manager that thc^ held no seounty or satisfaction for 
the debt except the personal guarantee of Bamkissen, who had meanwhile 
absconded. The bank claimed payment of the debt as part of the expenses of 
liquidation and in priority to the general creditors of the company. 
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Mr. Elias Meyer, the liquidator, representing these interested in the com- 
pany, in his affidavit stated that Bamkissen had ample funds at his disposal to 
enable him to carry on the business of the company, and that no power to pledge 
the credit of the company was ever given to him ; that Bamkissen had expended 
these funds in a careless and reckless manner ; that the loan was to Bamkissen in 
his individual capacity; upon his personal guarantee [34] to repay the same ; 
that the bank did not give credit to the company, but allowed them to over- 
draw their account on the personal guarantee of Bamkissen ; that at the time 
of such overdrawal the bank held valuable securities of Bamkissen, more than 
sufficient to cover the debt ; and that the companV had a large claim against their 
late liquidator on account of the reckless and negligent manner in which he had 
carried on the business of the oompanv and expended the company's moneys. 

Norkis, J., held that the bank gaveTiredit to Bamkissen personally, and 
that there was no reason for the introduction of the equity referred to in 
haroiiesb Wenlock v. Rioct Dee Company (L. B.,19 Q. B. D., 15(3) by which the 
lender of money; borrowed by a company ultra vtres is entitled to be subrogated 
to the rights of creditors of the company paid out of such money, and to recover 
from the company the amount oi their debts or liabilities so paid off, which 
doctrine had been reliod on on behalf of the bank. The bank appealed. 

The case originally came on for hearing before Petheram, C.J., and 
PlOOT,'J., who directed that the case should be re-argued. 

Mr. Evans (with him Mr. Gasper) for the Appellants. 

Mr. Pugh (with him Mr. Garth) for the Respondents. 

Mr Evansr--The real question is, to whom was the money lent; whose 
credit determined the loan ? It was a loan to be repaid by the company. The 
doctrine of subrogation is applicable to the case , Baroness Wenlock v River 
Dee Cmipany (L. B.. 19 Q. B. D., 155). Bamkissen was a surety for the 
principal debtors, Contract Act (IX of 1872), section 126. The bank are 
entitled to stand in the place /)f the creditors, and on that footing to be ))aid 
the amount of the advances out of the assets of the company Section 173 of 
tiie Indian Companios Act (Ylof 1882) provides for the cases in which a com- 
pany may be wound up voluntarily. The section is identical with section 129 of 
the English Act (25 and 26 Yict., c. 89). The consequences which ensue from 
a voluntary winding up are mentioned in section 177 of the Indian Companies 
Act, which corresponds w'ith section 133 of the English Act Section 144 (5) and 
\f) of the Indian Companies Act, corresponding with s. 95 of the English 
Act, [35] oiiipowers the Official Liquidator oo carry on the business of the 
company so far as may be necessary for the beneficial winding up of the same, 
and to raise money upon the security of the assets of the company. The case 
of Dutton V Marsh (L B,, 6 Q.B., 361) will be relied upon by the other side, but 
the present case is different as being a case of winding up. All obligations pro- 
perly incurred by the liquidator must be satisfied and paid up in full , In re Oak 
Pits Colliery Co. (L. R., 21 Oh. D., 322), In re Watson, Kipling it Co (L. R., 
23 Oh. D., 600 (507)] , In re National Aims and Ammunition Go, [L. R„ 28 Ch. 
D., 474 (481)] . If the mdhey was borrowed 74/ira vires, then th^ doctrine of 
subrogation applies ; Baroness Wenlock v. River Dee Company (L.B., 19 Q.B.D., 
166). 

Mr. Pugh. — The oases last cited are distinguishable from the present, apd 
the Bproness Wcnlock^s case (L.B.^18 Q.B.D., 156) does not apply except 
where there is privity between the person who •lends and the person who 
borrows and the equity arises, which is not the case here. Dutton v. Marsh 
(L.B.,£ Q B., 361) is in the respondents' favour. The liquidator had power 
to summon a general meeting under s. 183 of the Indian Companies Act (Yi of 
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1882). He employed embanker for his own convenience. The account was 
earmarked, so that it could be kept separate. [WlLSON, J. — If this were 
Bamkissen’s aocounc and he had authority to borrow, it would be a case of 
money lent to an undisclosed principal. Section 2.31 of the Contract Act (IX 
of 1872) embodies the English law ns settled in the case of Ualder v. Dobell 
(L. B., 6 C. P., 486).] The materials in this case are msuflicieiit, and the bank 
should have brought a suit. 

Mr. Evans in reply referred to Lindley on Companies, 5th Edition, Book 

II, Chapter 5, pp 235 — 38 

The Court (Petheham, C.J., WiLSON, and Pl(K)T, JJ.) delivered the 
folio wing j udgments : — 

Petheram, G.J. — >1 am of opinion that this appeal must be allovred, 
and the appellants’ claim against thb company admitted. I agree with the 
learned Judge that Bamkissen was, upon the face of the account, the 
customer of the bank , but I think that whatever was the form of the account, 
or hy whatever machinery the loan was carried out, it has been .proved that the 
account was in fact the account of the company, and that the advance was 
made to them 

This is not the ordinary case of a liquidator whose only duty is to collect 
the assets of an insolvent company and to distribute them, but of the liquidator 
of apparently a solvent company who was to carr> on the business * for the 
company for an indefinite term, and for that purpose required and kept a 
banking account in his own name. Vmt which was used only for the company’s 
business. 

It IS a well-established law that a person who has made a contract witli 
an agent may, if and when he pleases, look directly to the principal, unless by 
the terms of the contract he has agreed not to do so , and that, whether he was 
or was not aware when he made the contract, that the person with whom ho 
was dealing was an agent only Calder v DobulJ (L R., 6 C. P., 486). 

In the present case I think that the bank have shown that the real 
borrowers of their monev were the company, and tiiat the claim must be 
admitted. 

The appellants will get the costs in all the Courts. 

Wilson, J. — Two questions arise on this appeal first, what povrer had 
the liquidator to borrow so as to charge tho company secondly, was the loan 
in question within those powers. By section 144 of the Indian Companies 
Act (VI of 1882) the liquidator of a company which is being wound up by the 
Court has power, with the sanction of the Court, amongst other things, "to 
raise, upon the security of the assets of the company, from time to tune, any 
requisite sum or sums of money (clause/) ” The foiims of orders made under 
the corresponding section to this in the English Act, collected in Palmer’s 
Precedents, 4th ed., p. 707, show that the borrowing need not be on mort- 
gage or pledge or charge of specific property, but may be on the security of 
the assets generally. The liquidator of a company being voluntarily 
wound up -J and that is the case with the company before us — [87] may, 
by section 177," sub-section {g), without the sanction of the Court, exercise 
all powers hy this Act given to the Official Liquidator, including of course the 
pqwer of borrowing ' 

ConKequonoe of volun- * [ Sec. 177 . — 1’hc followiag eonsequenoen shall eneiae upon 

tarv wiiidmg-up. thei vo luntary winding-up of a company . — 

J{S ^ d + si- 

(g) tho liquida^rs may, without the sanction of the Court, exercise all poweift by this 
- * Act given to the official liquidators ,] 


34 



In re THE Q&NOES STEAM TUQ CO. IiTD. [18901 I. L. R. 18 QM-88 

« , • * 

In the present ease the right of the liquidator lK> borrow is strengthened 

by the facts of the case. The resolution for the voluntary winding up of the 
company was passed on ^the 30th November 1885. That lesolution was 
confirmed on the 18th December 1885. and the first liquidator appointed. At 
another meeting on the 24th December 1885, the shareholders came to the 
following resolutions : — 

The CohtmbvA, Pilot, and the Dockfl Hhould continue working until they are dispoBod of, 

**q'he meeting con siderR that the liquidator should arrange terms ae to commiRSion 
with Messrs Mackenzie, Lyall A Co. If this firm agrees to undertake the nale without 
charging any commisHion in Iho event of rho steamerR and dook^, together with machinery, 
stores, etc., not being the same should ^e put up for sale by public auction at an upset 
price to be fixed by the 'liquidator Sale to 'cake place within a month from the first 
advertisement liquidator to be at liberts in the fiieantime to accept offers for private sale 
of the same. 

Having regard to the facts that there is now in the hands of the liquidator a sum of 
aliout Hr 1,75,0P0 in cash and in 4 per cent (Tovornment securities, this meeting con- 
siders that the liquidator should sell of! the novummenb securities and declare a dividend of 
25 per cent , or Rs 25 per share, having regard to the fact that the declaration of dividend 
will leave a sufficient balance iii the hands of the liquidato** to pay off the whole of the debts* 
of the eompaiiv ” - , 

From these resolutions it would {^eem that the shareholders directed the 
liquidator to continue working two steamers and some docks, and provided 
him with no working capital to work with, leaving apparently no alternative, 
in case the current receipts should at any tune ha insufficient to carry on with, 
e.^cept boi rowing. This is strong evidence to show that they authorized him 
to borrow I think it clear, then, that the liquidator had power to borrow 
for the purposes of the winding up, including the working of the steamers and 
the docks, on the credit of the assets of the company. 

The second question is, did lie do so. He certainly borrowed the sum in 
question. He borrowed it foi the purposes of the company and applied it to 
those purposes. Did lie borrow on the [38] credit of the assets of the 
company ? His letter of the 2l8t December 1887 to the manager of the 
claimant bank was— 

Will you be so good as to let me know if you will allow me to overdraw 
ito the extent of Bs. 10,000 on account of the Ganges Steam Tug Company, 
Limited. It will only be (or a short time, and I will be personally responsible 
for the same ” And the answer was — 1 shall be happy to allow you to 
ovrdraw on account ot the Ganges Steam Tug Company, Limited, to the 
extent of Bs. 10,000, and it is understood that you wdll be personally respon- 
sible for the debt " 1 think this was a borrowing on the credit of the company 
so far as the liquidator could charge it, that is, on the credit of the assets, 
though the liquidatot also made himself personally liable , and 1 do not think 
any difficulty arises from the fact that the money advanced was passed through 
an account with the hank^the heading of which is ambiguous, so that it might 
be doubted whether it was primarily the account of the company or of the 
liquidator : it was certainly an account of the moneys of the company. 

That there were at the time of the loan assets of t]ie company liable to 
be charged, and that there are such still, is, I think, clear, for the 25. per cent, 
divided amongst the shareholders, us^r.the resolution of the 24th December 
1885, is part of the assets and available to satisfy Creditors. 

L think the appeal should be allowed and the claim admitted with costs 
in bo^ Courts. * . 




9 CAL.— 4 
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Pigot,J.-I am of oJ!)inion, as I was at the close of the first argument in 
this case, that this appeal should be allowed and the claim admitted. 

As to the question whether the loan was in fact made to the company, and 
that both the bank and the liquidator so intended, 1 have been throughout unable 
to see how any doubt could exist upon it. The letters seem to me to show 
that it was, and was intended by both parties to be, such a loan, fortified by 
the personal liability of Ramkissen. 

No question arises as to the fact that the money was borrowed and was 
applied to pay debts incurred in the working of the business of the company, 
the carrying on of which by the liquidator was expressly authorized by the 
company * nor is there a.nything [39] to show that the business, so far as it 
was carried on by the liquidator, was not carried on legitimately for the 
purposes of the winding up. 

A question was raised in the first argument (not, I think, in the second) as 
to the power of a liquidator to pledge, as security, for a loan contracted by him, 
not merely realized assets of the company, but even the liability of members of 
the company for calls, such liability being, it was argued, assets of the company 
within the meaning of the section. 

The facts of the present case do not give rise to such a question * for the 
realized assets of the company, divided among the shareholders in pui:BuanGe 
of the resolution referred to by him, stand on a different footing from the 
liability to calls on shares in the company, and are in any case, T think, 
assets within the meaning of the section 

It is not necessary to determine the question whether the principle of 
Baroness Wenlock's case applies to the present. But I may say that had it been 
necessary, I should myself have been prepared to hold that that case did apply. 

Appeal allowed 

Attorneys for the Appellants . Messrs. Morgan and Uo. 

Attorneys for the Respondents Messrs. Gregory and Jones, 

A. A C. 


VOTES. 

[See , Pollock & Mulla's Indian Contract Act III Edn. (1913) p. G09 , (1909) 14 

C W N 414.1 
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[18 Cal. 89] 

REFEBBNCE FROM THE BOARD OF REVENUE. 

The 80th July, 1890. 

Present . 

SiB \V. Comer Petheham, Kt.. Chief Justice, Mr. Justice Pigot, 

ANO Mr. Justice O^KiNEAur. 

In the matter of ^Queen-Empress 
• versus 

Trailakya Nath.Baral. " 

Stamp Act (I of 1879), ss. 3(10), 01— Instruments “ duly stamped ” — Ruled (b) 
of tha rules made by the Oovemor-Genetal in Council under 
Notification No, 1288 of 8rd March 1H8'4 

The <ibHenoe ot the certificate required by rule 5 (6) of the rnles, dated 3rd March 188‘i, 
iBtiued by the (Tovcrnor-General lu Council undci [40] soctioiiHO, 15, 17, 3‘2, 51, and 56 of the 
Indian Stamp Act (1 of 1879) doen not make the document in question not duly stamped " 
within the intention of the Stamp Act. 

The non-compliance by the treasury officer or the stamp vendor with the direction to give 
such a certificate is not an act for which the person purchasing the stamp from him can be 
punished, by the invalidation of the stamp innocently bought by him, or under section 61t of 
the Indian Stamp Act. 

This was a reference to the High Court by the Board cf Revenue under 
section 46 of the Indian Btamp Act (1 of 1879) in the following terms . — 

''A deed of conveyance was written on two impressed sheets — one 
of Rs. 200 and the other of Rs. 90. On the consideration set forth, 
Rs. 27,345, the proper stamp duty was Rs. 275, and as Rs. 290 had been 
paid, the deed, it will appear, was more than sufficiently stamped. Neverthe- 
less, the Collector of Maldah, before whom it was presented, impounded it on 
the ground that it did not bear the treasury officer’s endorsement as laid 
down in rule 5 {h) of the rules issued by the Governor-General in Council under 
*Noti6cation No. 1288, dated 3rd March 1882 (page 82 of the Board’s Stamp 
^ Manual, 1889), certifying that the number of sheets used was the smallest avail- 
able, and that therefore the deed was not * duly stamped ’ within the meaning 

* Reteronce from the Board of Revenue under section 46 of the Indian Stamp Act, made 
by K. G. Gupta, Esq., Secratary, Revenue Board, dated the 7th of July 1890. 

T[Sec. 61 . — Any person drawing, making, issuing, endorsing or 
Penalty for executing, transferring, or signing otherwise than as a witnes;,, or present- 
&c., instrument not duly ing for acceptance or payment, or accepting, paying or receiving 
stamped. payment of, or in any manner negotiating, any bill of exchange, 

oh^ueor promissory note without the same being duly stamped, 
auy person executing or signing otherwise than as a witness any otter instrument 
chargeable with duty without the same being duly stamped, and 

any person voting or attempting to vote under any proxy not dqly stamped, 
shall for every such offence be punished with fine which may extend to five hundtad 
rupees; ^ * . 

Provided that, when any penalty has been paid in resp^t of any instrument under Sec- 
tion thirty -four, Section thirty-seven or Section fifty, the amount of such penalty shall be 
allowed in reduction of the fine (if any) subseijuently imposed under ^is section in respect of 
the same instrument upon the person who paid such penalty.] • . 
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of section 3 (10) ' of the Act. The Collector further called upon the executant 
to pay Rs. 275 as stamp duty and Bs. 5 as penalty, and on the latter’s failure 
to do so, ordered his prosecution under section 61. The Deputy Magistrate 
who tried the case convicted the accused and sentenced him to a fine of Bs. 10. 

The Collector, being dissatisfied with this decision, referred the case for 
the orders of the Board through the Gommiasioner, contending that the 
Magistrate trying the case was bound to include in the fine the amount of 
stamp'dutv due, viz., Bs. :^75 Both the Commissioner and the Board did not 
concur in this view, and the Board expressed an opinion that it was probably 
incorrect to treat the deed as not ‘du^ stamped ’ under section 3 (10) of the 
Indian Stamp Act, 1879, referring to .a decision of the«*Madras High Court 
(Full Bench) reported in the Indian Law Bepoi ts, Madras Series, Volume Vlll, 
page 532. The Collector, in I'eply, asks that the question whether the docu- 
ment IS to be held to be ' duly [41] stamped ’ or not mav be referred to the 
High Court under p. 46, and the Commissioner suppoiib the .request. Hence 
the present reference. 

*' The case before the Madras High Court was very analogous to this case, 
though the point at issue was not precisely the same, and the Board, for the 
' reasons set forth by the majority of the Judges in that case, are ot opinion that 
this document ought to lie held to be duly stamped. The precise point on 
which the Board asks for a ruling is whether the absence of the ceitifioate 
required by rule 5 (b) of the rules issued by the Governor-General in Council in 
the notification of the 3id March 1882 makes the document in question ' not 
duly stamped ’ under the Indian Stamp Act of 1879.” 

Buie 5 (5) is as follows . — 

When the amount of duty rhargcviblc ui respect uf any jnsirumuut exceeds one hundred 
rupees, or a treasurv officer, or btaiup vendor ha^ certified undet clause (a) that ho is unable 
to furnish a single stamp of the required value, '.the number oi sheets used for indicating the 
payment of duty shall not exceed the number foi which the treasury oiheer or the 
stamp vendor certifies in either case to be the sinallebt number which he can furnish so as to 
make up the requited amount.*' 

The Adiocate'-Gcneral (8ir Charles Paul) appeared for the GovernmeDt 
upon the reference 

The judgment of the Court (Petheram, C.J., and PUJOT and O’KlNEAIiY, 
JJ.) was delivered by — ^ 

Pigot, J. (Petheram, C J , and O’Kinealy, J , concurring)- We think 
that the question put to us at the end of the 4th paragraph of this reference * 
must be answered in the negative, and that the absence of the certificate 
required bv rule 5 [h) of the rules issued by the Governor-General in Council 
does not make the document in question not duly stamped ” within the inten- 
tion of the Stamp Act. It is not necessary for us to express an opinion as to 
the exact scope of the direction contained in that rule. Whether or not it is 
a purely administrative order, directory as addressed to the treasury ofiicer or 
to the stamp vendor, or whether it be also intended for the protection from 
inconvenient, or what not, of the person applying for the stamps, in neither 
caE^ can it, in our judgment, be held that the non-compliance by the tr«»uiury 
officer o r the stamp yn dor with the [48] direction to give such a certificate 

Interpretation-clauBe. - ® something w^^ugnant 

* in the subject or context,— • 

(10) Duly stamped,” es a^ied to an mstnunent, means stamped, or written upon 
paper beanng an impfiessed stamp, in aocoidanoe with the law 

Duly stamped ” ^ in force in British India when such instrument was exe#ited or 
* • first exequted,] 
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is an aot for whioh the person purchasing the stamp from him can be punished 
by the invalidation of the stamps innocently bought by him. So long as the 
proper stamp is obtained and paid for by him, as was the case in this instance, 
he is, we think, unaffected by the operation of that rule. We are not aware, 
nor probably does the matter come strictly before us, of the exigencies which, 
in the opinion of the Collector under some rule issued, as he supposes, probably 
correctly, by t)ie Board of Bevenue, tendered it his duty to institute this 
a^nishing prosecution directed against a person who had done all required of 
him by law, and even paid Bs. 15 more than the stamp required from him by 
law. 

We would earne^v invite attentidn to the question whether the rules and 
directions issued by the Board of Bevenue'are, in truth, of such a stringent nature 
as to compel the Collector, who of course did, as he understood it, his duty, and 
no more, to institute this prosecution under the impression that he was bound 
to do so. If 80 , it seems obvious that such rules should bo corrected. 

As to the prosecution, we have already intimated our opinion — an opinion 
in which the learned Admcate-Gejieral, as might be expected from him, 
cordially joins — that the matter ought to be sent to the Criminal Bench for 
their consideration in case the learned Judges sitting on it should think proper 
to take notice of the case. If so, perhaps the stigma of a criminal conviction 
under such circumstances may not be allowed to remain upon Trailakya Nath 
Baral, the subject of that prosecution. 

On the matter coming before the Criminal Bench, the Court (PbtHERAM, 
G.J., and Bamfini, J.) delivered the following judgment on 3rd September 
1890:- 

We think that, for the reasons given in the judgment of this Court, dated 
the doth July last, the document executed by the accused was duly stamped, 
and that therefore the accused has not committed any offence punishable under 
s. 61, Act I of 1879. We accordingly set aside his conviction and the sentence 
inflicted upon him. The fine, if paid, must be returned to him. 

Conviction quashed. 


A. A. C. 
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MILLEU &0. V. 

T43] appellate civil. 


The 11th Auifiist, 1890, 

PilESBNT : 

SiK W. CoMBK r^THEKAM, KT.. CHIKP JUSTICE, AND 
Mr. Justice Rampini 


A B Miller, Oflicial Assignee, and Assignee of the Estate of Shibodas 

Mohuri Defendant 

oersiis 

Budh Singh Dudhuria Plaintiff ^ 


P%itieii — Imolvinit Act (ll lC V<i Vict.^ Cap, '41) — Official Ass/gncc 
made a party -defeadaat. 

In a buit 111 the mofuKAil the defendant having been adjudicated an iiiRolvoiit under Ihi 
Indian Insolvent Act (11 A 12 Vici., c 21), the (llhcial Assignee was placed upon thi 
record as a defend in, t, and judgment was entered agaiubt him for the sum claimed to be paic 
out of the lUholvent'b estate 

Held, that th^ Oihcial Assignee was not a propi^r party, there being nothing in thi 
Inbolvont Act which enables a suit of this kind to bo continued against the Official A**signoc 

This a suit to recover from the defendant Shibodas Mohuri the sum oi 
Bs 12,100, due to the plaintiff's firm at Azimgunge with interest thereon 
The plaint was filed on the 4th March 1889 The defendant Shibodag 
Mohuri was adiudicated an insolvent by t!io Court foi the Relief of Insolvenf 
Debtors on the 27th February 1889, and b> an order of that date the estatt 
and effects of the insolvent weie vested in tlie Official Assignee, so that the 
suit was instituted subsequently to the date on which Shibodas Mohuri was 
* adjudicated an insolvent. On the 5th April 1889 the Official Assignee wae 
made a defendant at the instance of the plaintiff, and on the 21st May 1882 
the Official Assignee filed a written statement contending that no suit would 
lie against him for any claim accruing prior to the date of the insolvency ; 
that the plaintiff must rank pan passti with the other creditors of the 
insolvent for dividend, and was not entitled to claim any preference over them , 
that the plaintiff should piove in the Insolvent Court for his claim, and that 
the suit should ije dismissed with costs Shibodas Mohuri took no part in 
the proceedings. 

Upon the question of jurisdiction, the Subordinate Judge held that the 
insolvent’s schedule not having been filed before the [44] institution of the 
suit or up to that date, s. 49 of the Insolvency Act did not apply, and 
the Court had therefore jurisdiction to try the case. He found that the sum 
claimed wae*due to the plaintiff from Shibodas Mohuri, and passed a decree 
against the Ofiicial Assignee for the amount due with interest and costs of suit. 

• The Official Assi'gnee appealed to the High Court. 

Mr. Woodroffc, Mr. and Mr. T^nyple for the Appellant. 

Baboo Snnath Doss iof the Respondent. 

* Appeal from Original Decree Ko. 219 of 1889, against the decree of Baboo Kaj CJ)iuuder 
Banysl, Subordinate JdBge of Moorshedabad, dated the 29th of June 1889. ^ 
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• The judgment of the High Court fPJJTHBBAM, • CJ., and BAMPISI, J.) 
was delivered by 

Petheram C.J. — This was a suit brought by the plaintiff against a p6V80D 
called Shibodas Mohuri to recover a sum of Rs 12,100 and interest. Shortly 
before the suit was brought, proceedings had been taken against this man 
under the Insolvency Act, and his estate was vested in Mr. Miller, the Official 
Assignee. Upon that an application was made to the Subordinate Judge to 
substitute Mr. Miller as a defendant m place of the original defendant, the 
actual debtor and that application was acceded to, and Mr. Miller was 
placed upon the record The case then went to trial. The Subordinate 
Judge tried the oase,^nd came to the conclusion that the original debtor did 
owe the money, and he gave judgment against Mr. Miller for the sum claimed 
to be paid out of the insolvent’s estate. 

The first order putting Mr. Miller’s name on the record was, in our 
opinion, wrong. There is nothing in the Insolvency Act which enables a suit 
of this kind to he continued against the Official Assignee w^hen the defendant 
has become insolvent, and this is not the case of the assignment of any interest 
within the moaning of s 372 * of the Code of Civil Procedure, such as would 
enable the plaintiff to proceed against the Assignee. We think, therefore, 
that the Subordinate Judge was wrong in placing Mr. Miller’s name on 
the record , but his name having been wrongly placed there, we think 
that the judgment against him in this form must he wrong, and the 
reason is that such a judgment would work manifest injustice and 
prevent the beneficial operation of the Insolvency sections of the Act, 
because a judgment of this kind, as against Mr. Miller, comes to this, that 
[45] he IS to pay the money out of the estate in his hands, and that this man, 
the plaintiff, is entitled to get the whole of his claim, and that it is to be paid 
in full if the whole estate of the insolvent is sufficient to pay him This is 
clearly wrong, and consequently this appeal must be allowed, and the judg> 
ment of the Subordinate Judge and the order substituting Mr. Miller’s name 
on the record must be set aside, and the case remitted to the Subordinate 
Judge for re- trial as against tlie original defendant The plaintiff must pay 
the costs of this appeal. 

Appeal allowed. 

A. A. C 


NOTES 

[See alHo (1894) ‘22 Cal , 256. (1901) 25 Mad., 400 . (1904) 31 Gal 0G7 . (1912) 15 T 0., 
288 (Cal.)l 


*[ Sec. 372 .— In other ca^eR of aRhignment, Qreation or devolutionr of any intereat pending 
the suit, the suit ipay, with the leave of the Court, given either 
Procedure in esRe of as- with the oongemt of all partieR or after Rervice of notice in writ- 
Rignment pending RUit. mg upon them, and hearing theii^objectionR, if any, be continued 
by or against the person to whom such interest has come 
either addition to or in substitution for the person from whom it has passed, as the case 
may requir^.] • , 
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• [ISCaI. A] 

APPELLATE CIVIL 
The nth July, IS90. 

Pbbsbmi ■ 

Mb. .Tcsticb Macfhebson and Mb. Justice Banebjee. 


Nistarinv Dabya, minor, by her guardian Sarasatv Dabya Petitioner 

versus 

Brahmomoyi Dabya Opposite Party.'^ 

■ ■ — - 

• t 

Probate — Revocation of Probate — Juei cause” for revocation — Probate 
and Admimstratton Act (V of 1881), s, 60, 

The mere absence of a i^pecial citation in proceedinf^s in which probate of a will is 
granted is not, where the person to whom a citation has not been issued is otherwise aware 
of the proceedings, a ** just cause " for revocation of probate as malfing the proceedings 
substantially defective within the meaning of s 50 f of the Probate Act, even where such 
person is a minor. 

This was an application for revocation of probate. The will in respect of 
which probate was granted was said to have been executed by one Gopal Chandra 
Das, who died some time in July 1887, leaving him surviving his widow, 
Nistariny Dabya, a minor, who is the petitioner in this case and is now repre* 
sented by her mother, Sarasaty, and his mother, Brahmomoyi, who was appointed 
executrix under the will. Brahmomoyi applied for probate in October 
1887. The usual citations were issued ; and thereupon one Kali Prasad 
Tripati, paternal uncle of Nistariny, entered a caveat, representing that the 
minor, Nistariny, was living under his care, and was the heiress-at-law of 
Gopal Chandra and that the alleged will was a forgery. Evidence was gone 
into both sides, and the District t46] Judge refused probate, holding that the 
will was not proved. On appeal by Brahmomoyi, the High Court, on the 26th 
of June 1888, reversed the Judge's decision, and ordered probate to be granted. 

The present application was made on the 23rd of March 1889 for revoca- 
tion of probate, on the ground that the grant had been obtained by Brahmomoyi 
fraudulently and in collusion with Kali Prasad Tripati The only evidence 
adduced in support of this allegation of fraud and collusion was that of Sarasaty, 
the mother of Nistarinv. She admitted, however, that Kali Prasad was no>t 
on bad terms with her daughter, and that she was living in the same house^ 
with him. 

The District Ju^ge considered the allegation of fraud and collusion 
unfounded, and rejected the application. Against that decision the petitioner 
appealed to the High Court. * 


* Appeal from Original Decree No. 166 of 1869, against the decree of J. Pratt, Esq., 
Judge of Midnapore, dated the Rtb of April 1889 

Revocation or annul- 1 50 :-The grant of probate or letter, of administration 
meat for juat^oause. '*® revoVed or annulled fofjust cause, 

“Just cause. *' Kaplanatum . — Just cause is— 


Ist, that the proceed] bg^ to obtain the grant were defective in substarioe ; 

• 9nd, jbbat the grant was obtained fraudulent] v by making a false suggestion, or by 
concealing from the Ck)urt somothinl n^tenU to the case ; • 

3rd, that the grant was obtained by means of an untrue allegation of a foot essential in 
point of taw to justify the grant though such allegation was made in ignorapoe 
or inadvertently ; ^ 

. •4tb, that the grafit has become unless and inoperative throngh oiroumstAnGip.] 
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* Dr. Hash Behati Qhobe and Baf)oo Boidya Nath Dull for the Appellant. 

Dr. Iroylokya Nath Mitter for the Bespondent. 

The judgment of the Court (Macpherson and Banerjbe, .1.1 ) was 
(omitting the facts which were stated as above) as follows: — 

It is very properly conceded before us that the allegation of f?aud and 
collusion has not been substantiated, and the only point pressed upon us is 
that the appellant is entitled to ask the executrix, Brahmomoyi, to prove the 
will in* solemn form in her presence, a.s she neither appeared nor had siie been 
specially cited to appear in the previous pi'oceodmgs, and that there was )ust 
cause for revocation of probate vvitbiu the moaning of section 50 of the 
Probate Act, the absence of special cilatpm making the pioceedmgs substan- 
tially defective. 

We do not think this contention is sound. The authorities cited in its 
suppoit do not bear it out. in Komol Lorluin Dutt v Nilriittun MundJe 
(I L. R , 4 C.il.f ‘iGOh the onlv point decided was that the grant of probate 
could not be contested by a regular suit, and that if the probate was wrongly 
granted, the proper course was to apply for its revocation according to the 
procedure laid down m the Succession Act Some of the observations made in the 
judgment no doubt show that under certain circumstances the grant of probate 
c«] after a will is pi'oved m solemn form may still be called in question, but 
the learned Judges do not say, nor were tliey called upon to say, what those 
circumsoances are. Iri*the case of Kanuma Soondtiry Dasset* v. Hurroo Loll 
Saha (I. L R , 8 Cal , 570), the only points raised (ui addition to that relating 
to the genuineness of the will) were that the Court below had no local 
lurisdiction to revoke the piobate, and that the petitioner had no sufficient 
interest m the propeitv of the alleged testator to entitle him to apply for 
revocation of probate And though in the ludgment it is observed that when 
a will IS propounded which alters tlio devolution of property, the District 
Judges should, m the exercise of tiie discretion vested m him as to the mode of 
issuing citations, diiect special cttatiODs to he served on every one immediately 
aH'ected hv the will , the issue ol special citations is not held to be imperative, 
so as to make the pioceedmgs suhstantiallv defective merely liy reason of its 
absence. InBnndi Choicdhrani v. Hadhica Chowdhfani (I L.R., 11 Cal., 492), 
the learned -ludges observed — '' If it appeared that the ap[)licant had had notice, 
or had been aware of the former pioceedmgs before che grant of probate issued 
•and had abstained then from coming torward, this would constitute a ground for 
refusing to allow her to intervene [see Hntcliffe v Barnes (2 Sw. <fc T . 486) and 
In re Pttamhar GinUuu (T L R , 5 Bom , 638)1 , unless perhaps it were made 
out that the circumstances leading her to believe that tt^will was not genuine 
had not come to her knowledge until after the grant oT probate." In those 
observations we entirely* agree . but they do not, under the circumstances of this 
case, presently to he noticed, at all su.nport the appellant’s contention on the 
contrary, they support the opposite side. 

While we deem it certainly desirable that when a will is propounded 
which alteis the devolutio*n of property, the District .Judge should, in the ex- 
ercise of the discretion vested in him bv section 69 of the Probate Act {V of 
1881)as to the mode of issuing citations, direct special citations to persons 
whose rights are immediately affected by the will, we do >iot think theahser^ce 
of sucli special citation would of ^it^lf be sufficient to entitle a 'party to 
require a will to lie proved in his presence aftep^itahas once been proved in 
solemn form, if he was aware of the proceedings. The contention [48] that the 
appeMant is entitled to ask the other side to prove the will in her presence 
solely on the ground that she was not cited to appear, ana she did not appear 
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in the previous proceedings, was preoisety the contention raised in Newell v. 
Week (2 Phill., 224). But the contention was overruled, as there was no 
authority for it, and Sir John NlCHOLL observed : - “The process of citing parties 
IS a convenient one for all suitors, because when that is done you need not 
prove actual privity ; the law presumes actual privity after legal process— the 
lie pendens is sufficient notice that persons should appear and protect their own 
interests, but if you can prove actual privity, the legal process in point of solid 
justice and sound reason is superfluous, though ex abundante cavteld, .it mav 
still be convenient to resort to it and have it upon record.” The same view 
is affirmed in BatcUfie v. Barnes (2 Sw. & T., 486), in Wycherly v. Andrews 
(L. R., 2 P. & D., 327), in the case oVBrtnda Chowdhrai^i v Badhzka Chow- 
dhrani (I L. R., 11 Gal., 49^) referred to above, and Wso in the case of In 
re Pitamher Girdhar (I. L. R., 5 Bom., 638). 

It was strongly urged that as the applicant for revocation of pro- 
bate IS a minor, noth in &* short of special citation or actual appearance 
at the* previous proceedings was sufficient to concludeT her, as privity 
could not otherwise be presumed in such a case. Let us examine what the 
facts are Kali Prasad Tripati, paternal uncle of the minor, clearly had notice 
of the proceedings It is admitted by the minor's mother, who now represents 
her as her guardian, that he is not on bad terms with the minor, and that the 
minor has been living in the same house with him. Kali Prasad ,had no 
interest whatever in opposing the grant of probate otherwise than as represent- 
ing the minor. He did oppose the grant of probate, expressly representing that 
the minor was living under his care and was the heiress-at-law of the alleged 
testator, and his opposition was successful in the first Court, though the 
Appellste Court took a different view of the case And both the Courts re- 
garded him as acting on hehalf of the minor. These being the facts of 
the case and the allegation of fraud and collusion between Kali 
Prasad and the opposite side being now given up, the only conclusion that 
we can come to is that the persons under whose care the minor has 
[W] been living, and who are interested on her behalf, were fully aware of the 
previous proceedings, and that the party who entered appearance and opposed 
the grant, though nominally appearing on his own behalf, did really appear on 
behalf of the minor. * 

We do not therefore think that any just ground has been made out for 
re-opening the proceedings, and this appeal must consequently be dismissed 
with costs. 

J. V. W. 

• 


ROTES. 

[ Sm 2 C. W. N.. 100. 1 


Appeal dismissed 



QUK£N-EMPtlBSS V. tttJRBfiE MoUtfN MYtREE 11890] t.L.ft. 18 Cal. fid 

[iV Oal. «1 

OBIGINAL CBIMINAL. 

The mhand 26th July, 1690. 

Present : 

Mr. Jostioe Wilson. 

Queen-Empress 

versus 

Hurree Mohan Mytihee.'’ 

Child-wife — Culpable homicide not amountmq to murder — Causing death 
by a rash and negligent act — Rnshness and negligence — Penal Code, 

, ss. 304. 304 A, 325 and 338. 

The prisoner/ a fully developed adult man, wan charged wibh causing the death of 
his wife, A girl aged about 11 years and 3 months, who had not attained puberty. The death 
was caused by heemorrhage from a rupture of the vagina caused by the prisoner having sexual 
iiitei course with the girl For the defence it was alleged that he had had sexual intercourse 
with the.girl on several previous occasions without injury to her, and there were circum- 
stances in the case which showed that this was possible, and even not improbable, though 
the medical evidence was to the effect that, if such intercourse had previously taken place, 
the penetration was probably not so complete or with so much sexual vigour as on the occa- 
sion when the injury was caused The medical evidence was further to the effect that the 
girl had not attained puberty, and was immature and wholU unfit fur sexual intercourse ; 
that under such circumstances sexual intercourse between the prisoner and the girl was likely 
to be dangerous to her, and to cause injuries more or less serious according to the degree of 
penetration effected The prisoner was charged with (a) culpable homicide not amounting to 
murder under s. 304 of the Penal Cpjde . W causing death by doing a rash and iiogligont 
act under s 304 A ; (c) voluntarily causing grievous hurt under s. 325 ; and (d) causing 
grievous hurt by doing an act so rashly or negligently as to endanger human life or the 
personal safety of others under s. 338 

[ 50 ] Held, that, in such a case, when the girl is a wAc and above the age of 10 years, 
and when therefore the law of rape docs not applv, it by no moans follows that the law 
^regards the wife as a thing made over to be the absolute property of her husband, or as a 
person outside the protection of the criminal law , that no hard-and-fast rule can he laid 
* down that sexual intercourse with a girl under a certain age must be regarded as dangerous 
and punishable, or over that age us safe and right, but that each case must be judged accord- 
ing to its own individual circumstances , that in such a case thff jury have to consider and 
say, whether under the partucular circumstances of the case, having regard to the physical 
condition of the girl, and to the intention, the knowledge, the degree of rashness or negli- 
gence with which the accused is shown to have acted on the occasion in question, he has 
brought himself wiLhiii any of the provisions of the criminal law. 

Held further, that if thp jury wore of opinion (a) that the act of the prisoner 
caused the death of the girl, that is to say, that the act of cohabitation on the 
part of the prisoner had the effect of rupturing the vagina and so causing the hemor- 
rhage which led to her death ; (6) that the act of cohabitation between a fully developed 
man like the prisoner and an immature gifl like his wife was in itself a thing likely 
to lead* to dangerous consequeuces , (c) d'bat that act was one of such a character as to 
indicate a reckless indifference to the welfare of the girl or a Vant of reasonable consideration 
about what the prisoner was doing, one which the husband of the girl, if he had had a 

* Original Criminal Case, 3rd SesBions, 1890f , 
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leabonable regard to bor weUare, and had exennsed reasonable thought aa to the act ho 
contemplated doing, would have abstained trom doing, they would be justified in finding 
that the prisoner caused the death of the girl by a rash and negligent act. 

Under no system of law with which Courts have to do in this country, whether Hindu 
or Mahomedaii, or that framed under Britiith rule, ha^ it ever been the law that a husband 
has the absolute right to onjov the person of hi'^ wife without regard to the question of safety 
to her. 

The prisoner, a fully developed adult man, was charged m an indictment 
containing four counts, viz., with — 

{1} culpable homicide not amounJbmg to murdei (section 304, Penal Code) , 

(2) causing death hy doing a ragh and negligent a(9t* (section 304 A) 

(3) voluntarily causing grievous huit (section 32oj , and 

(4) causing grievous hurt by doing an act so rashly or negligenth as to 

endanger human life or the personal s.ilotv of others ^section 
338). ” • 

[ 81 ] Tlie charges arose out of the death of one Phulinoni Dassee, a girl 
aged about 1 L years and 3 months, who was married to the prisoner on the 
.11th May 1890 and who died on the Ihtli June From the evidence of 
Dr Cobh, the Othciating Police Surgeon, who made the post-fnortcni examination, 
the death was caused hv lucmorrhage trom a laceration m the upper pai.t of the 
vagina to the right of the neck of the uterus, measuring lA inches long and 
1 inch broad, and it was the case for the prosecution that this laceiMtion had 
been caused hy the prisoner having sexual intercourse with the girl ou the 
night of the 15th June. 

The case was tried before a special iur\ consisting of six Hindus, two 
Europeans, and one Mahomed an. 

The Otticiating Standing Counsel (Mr L. [\ Ptiffk) and Mr. tfyde lor the 
prosecution. 

Mr. M L DiUta for the defence. 

The evidence for the prosecution was to the following effect — 

The mother of tlie deceased, in whose house tlieoccunence took place, depos- 
ed to the fact that the piisoiter and the deceased wore Oorya Kyaists, and that 
it was not the custom of their caste for husbands to cohabit with their wives 
before the latter had attained the age of [mheitv ^he stated that her daughter ^ 
at the time of the marriage and of the occurrence had not attained puberty , 
that after the marriage her daughter had gone to the prisoner's house, where 
she remained, according to the usual custom, lor about 7 days, and on the 
expiry of that period had been brought hack to her house , that on another 
occasion, two days aftei the first, slie had, as was pustomary, gone to the 
prisoner’s house for one day, being brought back at night , that the prisoner 
had once before the night of the occurrence \isited at her house, where he 
remained for three days , that he then slept in the hoitakhana downstairs in 
the outer apartments, and that the deceased slept in her room with her , that 
on the night of the 15th June, on which day the ’prisoner had come to her 
house, she retired to rest about 11 P.M , the deceased and her two little sisters 
being at that time asleep in the verandah just outside her room, and the prisoner 
occupying the room next her’s , that about midnight she was awoke by cries 
fro’m the deceased, and oh getting up found her on the bed in the prisoner’s room, 
[58] bathed in blood, with ^he prisoner stfnding close beside her. She further 
stated that on the other female inmates of the house being called, the grand- 
mother of tlie deceased abused the prisoner for what he had done, and thtfkt he 
mada no reply ; thftt the deceased, except asking for water, never spoke from 
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the time she entered the room , that a doctor was nenj) for and he came in the 
morning, but made no internal examination of the deceased, .vho died the same 
day about 3 pm 

This evidence was corroborated by other relations of the deceased and 
inmates of the house, and her age was proved hy the inothei and also by the 
production of the legister of births from the thanna, which contained an entry, 
made at the instance of the father of the deceased on the lOth March 1879, to 
the etl'sct that a daughter had been born to him on the 2nd March The father 
having died about four vears before the occurrence, evidence was given bv the 
mother and othei lelatives to prove that the deceased was the daughter referred 
to in that entry 

The medical evidence in the case coitsisted of the statements of four gentle* 
men —Dr. Anuoda Prosad Das, who had been called in to see the deceased on 
the morning of the 16th Tune, Dr Oohb, the Police Surgeon, who made the 
pofit-mortem examination and Dr Maclood and Dr .loubert, who were present 
in Court when the lestof the evidence was given, and who were called as 
experts 

Their statements weio as follows — 

f)t Annttdu t^iasud Jhis — “ I am .i iiiffliCtil pracbitionui I whs lmUccI tf» tiUond Phul- 
niorii on thp nioiiiing of trhu llith Jinn* T wont lh*tweL*n 0 .ind 7 \ M I had boon informed 
Hi '2 \ M ' Wbcti 1 w<-iit I ‘i.iw Pbiilinoni , she whs .ilmost d\ing. She was pulseless Her 
breathing was huined 1 evaninicd the vagnid ••xl.erniilh 1 found elots of blood were 
hanging fioni the oufiie P 1 h.id examined inleiiialh , 1 should have disturbed those clots, 
and I did not think it expedient There was blood on the inin r parts of the thighs and on 
the mattress on whieh she was King I presort bed lor hei treatment Accused was not 
there then I di,l nut see* Phnliii )iii .igiiii In the evening, about d P M , accused camo to 
mo, but PhuhnoiiJ iv.is de.id 1 had no < •mversation 1 only asked h'lw this accident 
occurred, and he s.ud it was bv nieaiis of so\u'il intereourse In m\ judgment the girl was 
between U and 12 1 eui torin no )udgment fi«nu exteru.il ox. iiu in at ion, whether she had 

attained pubertv Han is jiic of the signs of attainment of puberty, not of commeiicenn'nt 
This was not picsciii ” 

[88] Cfoss-L\inniincfi - *“ She was ,i w<*ll developed giil I have known jnstiiicos among 
Hindus of girls of 12 becoming mnthcis T can lav. 2 111 10« ' 

Re tiODitncd ~‘‘l ineaii that 2 in 10, that is, 20 per cent of Hindu women are 
niulhers .it 12 1 have iicvei known a single instance under 12 I inLaii to say that 20 per 

Asnt become mothers lielweon 12 and Id Never one before 12. Nor have 1 ever known an 
^instance of becoming a mother before the age of pubertv *’ 

I)i Cobb, J’olic(‘ Surgeon (aftci stating his qualitic.itions, and that he had made the 
IM^st-inot tern exaniiu.Uion of the bodv of J’hulmoni on the I7th June, continued). — “ I refer 
to my notes made at the timi.* I came to the conclusion that she was between 11 and 
12 The body was widl nourished 1 found a blood-s tamed cloth tied round the waist and 
between the legs I came to the conclusion she had not attained pubeitv The uterus and 
ovaries wore undeveloped, and she had not menstruated. The growth of hair on the 
part IS one of the signs of pubert> , 1 saw no sign of any On examining the part, I observed 

a blood clot protruding fiom the vulva, but 110 laceration or other mark of injury on the 
outside There was no swelling 1 opened up the vagina and found the blooif clot filled the 
vaginal canal, i e , the whole capacity of the vagina in its length and breadth. It formed a 
sort of cast. It was coagulated and had become firm The length of the clot was 3 inches, 
the diameter. 1}. The walls of the vagina in t^eir natural condition, with no substance in 
them, are closed and iti contact. The vagAa is lined by a xmicus membrane with muscular 
and elastic fibres outside il 1 suppose if the muscular fibres were ruptured, the muscular 
action ^ould cease. The length of the vagina itself was a very little loss than 3 inches. 
In the upper part of the vagina, on the right of the neck of the w0mb, was a tear i^b<^ut 
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li incheK long and 1 inch br^ad, a toar of thevai^na wall. From this tear blood had been 
cSiiried into thL‘ couiiec>tive tisKucis of the right side of the pelvis. There were no signs of 
inflainmation of tho bowels or pentoueum. Copious bleeding is likely to retard inflammation. 
There are a great many blood vessels in the part The vagina was dilated to about a calibre 
of IJ inches. It was kept so dilated bv the clot of blood. There are two sets of fibres, 
circular and longitudinal. The tear might do away with the circular action on that part. 1 
found the mucus membrane of tho vagina smooth. I should expect to find tho hymen and 
other folds Thc^ are formed by the doubling of the mucus membrane. The ^ear was 
beyond the hymen The membrane is naturally loose and falls in folds. The membrane 
being kept dilated b> the clnt of blood for the whole length and whole extent in breadth would 
not, while it was so dilated, wholly remove tho folds, unless they hadjb^n previously obliterated 
From what I saw 1 think hiemorrhagc was tihe cause of death, ha'fliorrhago from the tear of 
the vdgina Such a tear might [5il be caused by a full grown man having connection with 
the girl F'rom the appearances I should conclude that was how it was caused. The average 
length of the male organ under such circumstances ih 4 or 5 inches That is the probable 
length m his case. In consequence of tho distention, the walls of Vie vagina were thm. 
Such a tear would be a veiY iikely thing to happen from a grown man having connection 
with such a girl There was only one continuous clot. There was an effusion of blood in 
the broad ligament, which is a ligament at each side of the womb, altogether msidc bovond 
the vagina " 

Gross-examvned — “The* breasts of Phulmoni were beginning to be prominent. This 
beginning of prominence is not a sign of puberty when they are more or less developed, it is. 
] am of opinion that Phulmoni had had several previous acts of intercourse. In my opinion 
great force was not used."' 

Qtieatton — ' If in your opinion this man had had several previous acts of intercourse 
with the girl without any lU-consoquence resulting therefrom, would he have foreseen, m the 
prcseiit instanco, that rupture would be the ro«iUlt''” 

Answet.--*' I cannot sa-\ I examined the accused His male organ appeared to me of 
natural size I founded marks or abrasions on it. I examined him a day or two after the 
post-mnrtnu of the t7th If this were the first intercourse there might or might not be 
marks on the male otgan , 1 do not think it likel> thero would be. 1 think it more likclv 
that the appearjnee ui the vagina was duo to previous acts of connection than to artificial 
dilatation.'" 

He-ejuanmurd — “ 1 base the upiiiiou I have just given upon the absence of folds I had 
al&n other reasons The principal was that there wer^ no marks of injury at the entrance of 
the vagina In the folds 1 include the hymen .iiid the fourchette, which were absenl. Th# 
fuurchette is the icchuical name for one of the folds. Tho hymen is the principal fold at the 
entrance Tl had disappeared altogether. That would naturally disappear at the first inter- 
course 1 have ueard of rare cases where the hymen is completely absent. By former inter- 
course I moan thiMe had been penetration within the hymen. X do not think if the male 
organ had previously penetrated as far as on the present oceasion, the same result would 
necessnrily hav'* followed. Tf this had been the first connection, 1 should have expected 
injuries at the orifice. The dilatation might have been caused by artificial means, the hand, 
or any other substance It is impossible to say whether it was so caused, (rreat force was 
not necessarv for penetration, because the walls were so thin ^ndthe vagina so short. Any 
marks on the man might have disappeared before I examined him.” 

To the Court — In an adult the anterior wall of the vagina is about 4 inches and the 
posterior 5 to 6.*' . 

* [B61 Dr. Mncleod (aftef stating his qualifigationB).^*' T entirely agree with Dr. Cobb as to 
the Ciiuse of death From the appearance describe# by Dr. Cobb, 1 should conclude thht death 
was caused hv intercourse between a full-grown man and an immature female. The injuries 
caused by such an act would depend on the degree of penetration. There might exter- 
nal injuries, or luternii, or both. £xteraal injuries might consist of bruising or laceration 
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of the lipfi of the vulva, laceration of the fourchette and perineum The fourchette ib the 
fold bounding the sexual opening posteriorly, the first fold. The perineum is the piece ol 
skin between that and the rectum. The most probable injury would be rupture of the 
hymen and the adjacent mucus membrane. Those are the probable external injuries. The 
internal arc laceration of the vagina or partial detaohment of the uterus from the vagina 
The last, the detachment of the uterus, is rare All the others are probable consequences 
of connection with an immature girl To account for the absence of external injuries, there 
must have been previous dilatation This might result from one of four causes (1) 
imperfect development of the hymen, (2) previous disease causing destruction of the hymen, 
(8) previous acts of sexual intercourse, (4) mechanical dilatation, 1 mean by the hand or 
any substance like sponge, -pith, or tangle. HAving regard to what Dr Cobb has said of 
the thinness of the walls of the vagina, the shortness of the vagina, and what happened 
on this occasion, I think there had not befere been complete or not so complete penetration, 
or, if as complete, wibh less sexual vigour. With equal penetration and equal vigour 
I should have expected the same result The consequences T have describod are those 
1 should have expcglpd to occur to a greater or less extent, not necessarily all together, 
but some or all ot^hem What arc technically called ruga» or wrinkles are inside the 
hymen altogether. The hymen and fourchette are incomplete membranous diaphragms 
The extinction of the folds depends on the elongation and extension of the vagina 
These are more marked in some than in others, but in all cases their obliteration 
depends qpon elongation and distention The laceration or rupture gives evidence of hvpcr' 
distention, which would account for their absence, just as the oassage of a child’s head 
through an adult vagina produces the same effect Once there has been ovcr-distoniion it 
remains smooth. I agree with Dr. Cobb as to the girl being immature She was unlit for 
sexual intercourse I have no doubt about it whatever ” 

frosA-e/awiiiied — “ I did not see the deceased. I was nut present at the potil-vKyitem, 
Menstruation is not an invariable sign of sexual maturit> ” 

Jie-examtned , — “ It happens that menstruation comes before maturity, and it happens 
that maturity comes before menstruation There are sexual, physical, and mental signs of 
maturity The principal sexual sign is menstruation as a regular monthly function. 
Sexual matiirity before [ 86 ] menstruation is very rare In this case I am satisfied the girl 
was not mature ” 

D 7 , Joubeit —‘‘1 have had 18 years’ expcnonco in India, 26 m the profession . I have 
made the treatment of diseases of women ii special study. 1 am PVllow of the Obstetrical 
and Gv uiecological Societies. I have beard the evidence giv^.n. In niy opinion the girl 
was immature I have no doubt of it. According to the signs spoken to by Dr. Cobb, 
» she was hardly commencing puberty , excepting the partial development of the breast. By 
attaining puberty I do not moan a sudden event, but a process spread over months or years 
The commencement of menstruation is one of the steps It is usually one of the early stops, 
though it may be delayed. In my view puberty is not geuurallv attained upon menstru- 
ation, but subsequently 1 think the girl was unfit for sexual intercourse I have no doubt 
of this. I agree with Dr Maclood as to what are the likely aud probable consequences of 
intercourse between a grown-up man and such a girl. As to the absence of the hymen and 
fourchette, that would in an immature child indicate previous dilatation. I think it would be 
difficult to say whether caused* by previous intercourse or by artificial means. As to the 
other folds, I do not attach the same meaning to their disappearance as Dr. Maclood and Dr. 
Cobb. The vagina interior to the hymen is a passage capable of very great distention, neces- 
sarily BO, to allow the passage of the head in chUd-birth without injury. 1 think the obliter- 
ation of these internal folds in this case was dueto the formation and presence of the* firm hard 
clot of blood found by Dr Cobb. I understand it to have beeiv bottle -shaped, narrow when it 
emerged from the vagina and largo above. It first formed below and blocked the outlet and 
gradually increased in size by the hemorrhage going on from the rent at the top of the 
vagina. Where it had fully distended the vagina, obliterating the internal folds, htemorshage 
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went un outside the vagin.i, infiltrating the loose tissue at the right of the uterus, as described 
bv I>r Cobb I think there cannot before htve been penetration to the same extent as on 
this occasion The reason is ni the rent found by Dr Cobb, having regard to the length of 
the vagina, and the usual length of the male organ The pain caused by the damage found 
AMUild probably be considerable The degree ot pain in intercour<;e between a grown-up man 
and such a girl would be considerable.*’ 

Ctn>is-e.ramified. — “ The man raigh^ not be aware in this case that be was causing more 
pain than would alwayi be (MU'^ed li> conuectioii between an adult min and an ii][iinature 
girl, I have not met auv ca^o hi mv own ptaeticc of rupture of the vagina from intercourse 
of an adult female with an adult male There are such cases on record,’' 

Re-ejcamtned \ ha\e not gof up an*} siatisties of the peiut Sueh cases are very 
rare.” 

[57] The priaoner at the close of the case for the prosecution, in reply to 
the Court, made a long statement in which he alleged that he had cohabited 
with his wiff* on numerous occasions before the night of the 15tli June , that 
he went to sleep alone that night and awoke about 3 am 5i|d found his wife 
beside him and the bed wet with blood, and that lie coiicludea this was due to 
natural causes and his wife having been suddenly taken unwell No evidence 
was called foi the defence. 

Mr Piigh in opening the case to the jury pointed out that hocause the act 
charged did not constitute the olience of rape under the Penal Code IfN’ reason 
of the wife being over tb(3 age of 10, it did not follow that it was not an offence 
punishable under othei sections of the Code Sexual intercourse with a wife 
before she had attained puberty was unlawful under the Hindu and Maho- 
medan law, and was unknown to the English law , and although there had 
been no reported cases since the Penal Code came into force, tliere w^eie similar 
cases decided b> the Nizamat Adalut in which convictions had been upheld. 
He then referred to Chevers, pp 68ft et seq , Tayloi’s Medical Jurisprudence, 
p. 427, and the case of iaikn Mahomed fNizamat Adalut. 18*58, p 200). and 
opened the facts ot the case It could not he relied on h> the defence that it 
was the custom <»i the country, as it was cleaily unlawful, and if it were 
unlawful, the accused must he held to be responsible for the consequences of 
hiB act In that view of the case the offence would come under s 304 
according as the jury found the knowledge or intention of the accused, but in 
any event it would constitute the offence ol iiurt , and if they did not consider 
the accused guilty of the offence of causing giievous hurt, it was open to then, 
to convict of voluntaiilv causing hurt With reference to the charges under 
ss 304 A .*110 338, he pointed out that these sections dealt with offences 
committed hv doing a lawful act in a rash and negligent manner, and 
referred to tlie definition of rashness and negligence given in the case of The 
Qiieev V Nulamasti Nagahyshanam (7 Mad H. C., 119), and contended that, 
if not an unlawful act, it must he held to be an offence within those sections. 

[68] In summing up the case to the jury at the close of the evidence, 
Mr Puqh submitted that there could be no doubt on the evidence as to how 
the death of the deceased was caused , and that whether there had been 
previous se'S^ual mtercouise or not, the medical evidence clearlv justified the 
]urv in convicting of voluntarily causing hurt if they did not consider the 

offences under ss. 304 and 325 made out. 

^ • 

l^Ir' Dutta in addressing the jur^ for the prisoner contended that before 
they could convict the aqpused of any the offences charged, they must be 
satisfied tiiat either criminal knowledge, intention, rashness, or negligence was 
clearlv proved. The prosecution did not allege any criminal intention,«and as 
regarded “ knowledge " the evidence negatived the prisoner, who was an 
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ignoranfi man, having had any idea that he was likel!^ to oause death or even 
hurt, as it was clearly proved that he had had sexual intercourse with his wife 
on several occasions previous to the night of the occurrence. They had nothing 
to do with Hindu, Mahomedan or natural law, tind before they could convict 
they must be satisfied that the prisoner had committed an od'ence under the 
Penal Code. Under that Code it was only an offence to have sexual inter- 
course with one*s wife if she was under the age of 10, and unless the prisoner 
could -he held to have had a guilty knowledge or intention, or been guilty of 
culpable negligence or rashness, they must acquit him. He then commented 
on the evidence and contended that it negatived these, and that the prisoner 
in having se^xual intei'bourse wMtli his wife was doing a perfectly lawful act, and 
one sanctioned by Hindu usage and cuslboui, and pointed out that the custom 
alleged by the mother of the deceased, that in their caste wives were not 
allowed to cohabit with their husbands until they had attained the age of 
puberty, was unknown amongst Hindus , and he referred to the case of 
Sreenauth Mumbk v. Pyne (1 Hyde, 30) as showing that it was a 

common occurrence for wives of 10 and 11 in this country to cohabit with 
their husbands, and even to bear children He also referred to the definition of 
rashness and negligence given in The Queen w x^idamasti NoQabhushanam (7 * 
Mad H. C , 119), and contended that, having regard to the fact of the previous 
[se] cohabitation, and that the prisoner was engaged in a perfectly lawful act, 
the jury could not find theie had been any culpable rashness or negligence, and 
that the injury must have been the result of purely accidental circumstances 
for which the prisoner could in no way be held responsible 

The following was the charge delivered to the jury 

Wilson, J.” Gentlemen of the Jtny,— The prisoner is accused of several 
different offences, but all arising out of the same event. What you are enquir- 
ing into IS tlie death of the girl Phulmoni, the wife of the prisoner, which occur- 
red on the afternoon of the 16th' June, and which is said to have been the result 
of injuries caused by the prisoner to her during the previous night. The 
prisonei is charged with liaving caused his wife’s death, or having injured her, in 
four different forms. He is first charged with having caused her death under 
such circumstances as to amount to culpable homicide, though not to murder. 
Culpable homicidcwmeans causing the death of a person by an act which is done 
either with the intention of causing death, or with the knowledge that it is 
likely to cause death In the present ca^se there is no suggestion of an intention 
* to cause death, and therefore, practically, \oii may take it that the case put to 
YOU upon this charge is that the accused caused his wife’s death by doing an 
act w'hich he knew was likely to cause death 1 now take up another charge, 
not because it is the ne»t in order, hut because, in principle, it is the same as 
the first By it the prisoner is charged with having voluntarily caused grievous 
hurt The grievous hurt consists in a dangerous lacerated wound in the vagina, 
and he is charged with voluntarily causing that hurt Now, gentlemen, in order 
voluntarily to cause that i^urt, the accused must have known that what he was 
doing was likely to cause grievous hurt. Theiefore in this charge»there is this 
element, in common W'lth the other, that it cannot be established unless you are 
satisfied that the accused know that what he was doing was likely, in the one 
case, to cause death, and in the other, ta cause serious injury. Then there w 
two other charges corresponding in tjj^eif character to each other. In* one, the 
prisoner is charged with having caused the death of this girl bv a rash and neg- 
ligent act; in the other, he is charged with having caused her grievous hurt bv 
an acf so [60] rashly or negligently done as to endanger lif^p. If \ou will just 
bear in mind the characteristic distinction between these two pairs of chal-ges. 
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YOU will see the importance of it. In the one pair of charges, knowledge is of 
the essence of the charge ; in the other pair of charges, knowledge is not of the 
essence of the charge It has been pointed out that a fifth charge is really 
included in the cliarge of causing grievous hurt, namely, the charge of causing 
simple hurt. 

It will he most convenient if I now go through the evidence with you, and 
then call \our attention to the hearing of it upon the particular charges which 
are brrmght against the prisoner. The main evidence consists of two parts, the 
evidence of tlie people of the house in which the girl met her end, and the 
medical evidence. I shall refer to the first class of evidence first. 

[Ills Lordship then proceeded to read the evidence Urthe jury, during the 
course of which he ])ointed out to them that the question as to Phulmoni’s age 
was not of primal v importance in the case, as their decision would not have to 
depend on any hard-and-fast rule as to age, hut upon the facts of the case. He 
also pointed out with regard to the medical evidence that all the doctors agreed 
that to account for the absence of external injuries, there have been a 

previous dilatation of the part, whether by natural process or ^me other. He 
then read the statement made by the prisoner, and continued — ] 

Those, gentlemen, are the whole of the materials before vou, and it is upon 
those materials that you will have to decide what is the truth as to the facts, 
and then to see whether the facts bring the prisoner within any of the rules of 
the cnininal law to which I have referred vou You will have to say, first 
of all, did his act cause the deujih of the girl ? As to that you have the evi- 
dence of the people of the house as to how they found the accused and the girl 
when the cries or calls had brought them to the spot. If you believe the girl’s 
mother, the girl was hoard calling out, hapre * mare f and when the women 
went to the room and to the place where she was, she and the accused were 
found alone in the room. She was found covered with blood, and he was 
found with blood on his cloth Tliese circumstances, if true, tend to suggest 
what had been the cause of the blood which was flowing from the girl, that 
[61] it was some such act as that imputed to the prisoner. And then you have 
the evidence of what passed between the old lady and the prisoner She is 
said to have ciiarged him wMth having done something improper, which endan- 
gered the life of the girl, and h^s said to have remained silent Then you 
have the evidence of Dr Annoda Piosad Das as to what th^ accused said to 
him on the following afternoon Dr Annoda Prosad Das said, “ I asked him« 
how this happened, and he said it happened through sexual intercourse." You 
have also his evidence as to what he observed on the living girl, that is, clots 
of blood obtruding from the lips of the vagina, and blood on the mat and 
underneath the bed. You have, further. Dr. Cobb’s evidence as to the injuries 
he found after death , and his evidence, and Dr. MacLeod's and Dr Joubert's, 
as to the probable cause of those injuries. If you are satisfied with that 
evidence, you will no doubt come to the conclusion that the prisoner had sexual 
intercourse with the girl on that occasion, and that the haemorrhage was con- 
nected with that. On the other hand, you will give what weight you think 
right to the statement made by the prisoner to-day, which seems practically 
to involve the statement that he had no sexual intercourse with the girl at ail 
that night If you are satisfied with the evidence to which I have referred, 
yqu will no doubt come, to the conclusion that the act of the prisoner in having 
sexual intercourse in the wav that lie^did with the girl on the occasion in 
question, was the cause of 4ier death. But. of course, that is only the first step 
in considering whether you can bring home criminal guilt to the accused ; and 
that brings me to t^e law of tbe^uostien and the bearing of the evidence in 
this base on the various charges which have been framed against the prisoner. 
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' Now, gentlemen, 1 must begin by asking you carefully to distinguish a certain 
branch of the law which has no connection with this case from other branches of 
the law which may have a connection with it The branch of the law which has 
no connection with this case is the law of rape It is probably within tbe know- 
ledge of you all, gentlemen, that the crime of rape consists in having sexual 
intercourse with a female either without her consent, or when she is of such an 
age that she cannotin law consent, and that the crimeconsists in the fact of inter- 
course, independently of [62 J circumstances, of intention, of knowledge, and 
of consequences. And, in the caseof married females, as you probably kno a', the 
law of rape does not apply as between husband and wife after the age of ten 
vears. But it by nc^^aeans follows that becdhise the law of rape does not apply 
as between husband and wife, if the wife has attained the age of ten years, that the 
law regards a wife over ten years of age as a thing made over to be the absolute 
property of her husband, or as a person outside the protection of the criminal 
law. That of course cannot be supposed. Under no system of law' wdth which 
Courts liave hj^ito do in this country, wrhether Hindu or Muhoinedan, or that 
framed under jSfitish rule, lias it ever been the law that a husband has the 
absolute right to enjoy the person of his wife vrithout regard to the question 
of safetv to her, as ior instance, if the circumstances be such that it is certain . 
death to her, or that.it is probably dangerous to her life. The law, it is tiue, 
IS exceedingly jealous of any interference in matters marital, and very unwill- 
ing to trespass inside the chamber where husband and wife live together, and 
never does so except in cases of absolute necessity But, as 1 have said, the 
criminal law is applicable between husband and wife wherever the facts are 
such as to bring the case within the terms of the Penal Code. I am not aware 
that there has occuned any casein this country in recent years in which such 
a matter has come under the consideration of a Criminal Court , but in earlier 
times there are recorded instances in the reports of the Sudder Nizamat, in 
which husbands have been criminally punished for having sexual intercourse 
with their wives with fatal results, in consequence of their wives being unfit by 
reason of immaturity for such intercourse, even in ca.ses which did nol (all 
within the law of rape. But at present we are guided simply by the Penal 
Code, and we have to see what provisions of the Penal Code are or may bo 
applicable to the facts of this case, ^ 

I have just said that tlie law of rape is not aiiplicable , and from that follow 
^certain consequences. One is, that in cases to which the law of rape is not' 
applicable, neither Judges nor juries have any right to do for themselves what 
* the law has not done — I mean not done with reference to girls above the age 
of ten, that is, to lav down any hard-and-fast line of age, and to say, we think 
that when sexual intercourse takes place with a female below such an age, it is 
[63] dangerous and mu^t be regarded as punishable, and when sexual inter 
course takes place with females above that age, it is safe and must be regarded 
as light. We have no right to do that because the law has not done it, and 
therefore in cases of sexual mrercourse with females above ten years of age, 
but of whom it is alleged that they are so immature as to render sexual inter- 
course dangerous, we cannot take the simple and easy method, as in cases of 
rape, of enquiring merely into the age of the girl. We have to enquire into all 
the circumstances of each individual case. And, secondly, whenweoome toapply 
the law to the facts of each case, we have no hard-and-fast line drawn for us 
as in tj}ie case of rape, in which thefact^of sexual intercourse is the only matfer 
to be inquired into, but we have to with a whollj^ different class of evidence 
involving many delicate considerations, of intention, of knowledge, of rashness, 
of ne^igence, and of consequences. Thus you will see that the real practical 
difference between the case ot wives under ten years of aJie and tiie eaee of 
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wives over ten years of u^e is that, in the case of wives under ten years of af{e, 
there is a hard-and-fast line laid down for us, as to the condition of the wife, 
her age, and a hard-and-fast rule as to 'what constitutes criminality in the 
husband , if be has had sexual intercourse he is guilty of rape. But in oases of 
wives over ten years of age, vou have to consider, on the one hand, not only the 
question of age, but questions of physical condition, and, on the other, questions of 
motive, questions of intention, questions of knowledge, questions of rashness, 
questions of negligence, and questions of consequences In such cases we have not 
to do with any general question as to what is the usual age of puberty, or what 
we should say, if attempting to lay down a general rule, is the safe age for the 
consummation of marriage We have simply to do with tlie facts of the particular 
case on the evidence, and to say whether, having regard {'o the physical condi- 
tion of the particular girl with whom sexual intercourse was had. and tu the 
intention, the knowledge, the degiee of rashness oi uf negligence, with which 
the accused is shown to have acted on the occasion in question, he has brought 
himself within any of the provi^sions of the criminal law / « ' 

V 

Now, gentlemen, applying these general considerations to the facts of this 
particular case, I shall ask vou now to cont^ider the [64 J several cliarges brought 
'against the accused. He is first charged with culpable homicide As 1 pointed 
out to you before, to constitute culpable homicide, there must have been either 
a criminal intention, of which there is no trace whatever in the present case, 
or there must have been knowledge that the act that was clone was likely to 
cause death ; so that you will be entitled to convict the accused of culpable 
homicide if you find that his act caused the death of liis wife, and that he 
knew that it was likely to do so I do not think I can properly witlidraw that 
charge from your consideration, but 1 think it is mv duty to say that 1 think 
there is hardly such solid and satisfactory ground as would make it sate to say 
that this man must have had knowledge that he was likely to cause the death of 
the girl 

In connection with this matter, £ Si)ecial)> invite your attention to a part 
of the medical evidence upon which gre it stress was laid by the Counsel for the 
defence, and that is, upon the question whether there had or had not been 
previous sexual intercourse betwe46i the prisoner anci his wife. The importance 
of it IS this, that if he had had previous sexual intercourse with his wife, and 
no danger apparently followed from it, it would make it very diihcult to say 
that he must have known that on the present occasion her life would be likely^ 
to be placed in danger. The evidence as to that consists, first, of the evidence 
of the women of the liouse. I f you think they are speaking correctly, their evi- 
dence excludes all likelihood of there having been sexual intercourse in the 
child's grandfather's house, but of course it cannot exclude the idea of there 
having been sexual intercourse between the accused and the girl during 
the time she was in her father-in-law's house. His statement is that 
they had had sexual intercourse during that time. As to the likelihood of that, 
some at least of the gentlemen of the jury are better able to judge than I am. 
The expression of one of the women was that the gir> was sent to the father-in- 
law's house ilk a bride Whether she was likely to be sent to her father-in-law's 
house for the purpose of having sexual interoourse with her husband, or not, I 
cannot tell. You may perhaps be able to say. He, at any rate, says that he 
hail sexual interoourse lyith her ^uring^hat time. > 

[68] Now the medical evidence upoif this point appears to come £o this, 
pr. Oobb found on the post-mortem that the principal folds of the vagina, that 
is, the fourchette and the hymen, were wanting. He also speaks to^ninor 
matters, such as thS wrinkles in' the interior part of the vagina, and he thinks 
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that the absence of these folds, and principally of the fourchette and the 
hymen, can only be accounted for on the supposition of there having been 
previous sexual intercourse The other two medical men who were examined 
took very much the same view of the matter, but they say at the same time 
that of course the removal of these obstacles mav he effected by artificial 
means or by disease, though they say that it also may well indicate previous 
sexual intercourse. 

There is, on the other hand, one matter in connection with this, which I 
think I ought to point out. Dr Cobh, at first, only spoke of previous inter- 
course When his attention was called to the distinction between an act or acts 
of intercourse in wh^li penetration wa*s effected to such an extent as to pass 
the hymen, but not to the extent which took place on this occasion, namely, 
to reach the extreme end of the vagina and the part actually ruptured, he said 
he could not say — he was not prepared to speak. Dr Macleod and Dr. Joubert, 
both speaking from the indications found on the post-mortem examination, say 
they think thai^JHiough there may have been previous sexual intercourse, it 
must either have been an intercourse involving penetration less complete than 
that which took place on the occasion now being enquired into, or, as 
Dr. Macleod put it,there must have been less sexual vigour You will, of course, 
in these, as in ail matters, give the benefit of any doubt in favour of the prisoner. 
If you think that there had been previous intercourse, whether it was a com- 
plete intercourse in the sense of penetrating the whole length of the vagina, or 
a less complete penetration, but involving the passage of the hymen, I think 
you wull find it dilllcult to come to the conclusion that on this occasion the 
prisoner must have known that he was likely to cause the deatli of the girl ; 
and unless you could come to this conclusion, you could not find him guilty of 
culpable homicide. 

The cliarge which I before took second, I take now , that is, the Charge of 
voluntaiilv causing grievous hurt The grietvous hurt is the same injury, 
already spoken of, that is, the rupture of the vagina, [66} and the same considera- 
tions apply as in tiie case ot the first cbai ge If the prisoner had sexual intercourse 
with the girl before, whetlier complete peuetration was effected or not, it will 
be difficult to say that he must have known that on this occasion he was 
likely to cause an> such grievous hurt as the rupture of tlie vagina ; and unless 
you are able to come to this conclusion, >ou cannot convict liim on this 
•barge. 

Now, gentlemen, I come to the two other charges on which wholly 
different considerations arise. The charges are based on the prisoner having 
done a rash and negligent act Now I have already pointed out to you that in 
the case of girls over ten years of age every case has to be judged on its own 
raeritiB, and that is pdbuliaiiy the case in an enquiry of this kind, where you 
have to say whether or not there lias been a rash or negligent act on the part 
of the roan Now, m order to constitute the offence of causing death by a rash 
and negligent act, the death must be caused by the act of the accused, and that 
act must he a rash or negligent act 1 do not' propose to do what 1 think is a 
dangerous thing, that is, to try and give any abstract definition di words used 
in the law, hut which the framers of the law have not themselves defined. The 
wiser course, I think, is to explain thqse words so far as is necessary for the 
purposes of the case before us, and no farther. . < 

With regard to this I tell you that if you are of opinion that the act of the 
accused caused the death of the girl, that is to say, that the act of cohabitation 
on th^part of the accused had the effect of rupturing the vagina, and so caus- 
ing the haemorrhage which led to her death ; if you should further be of opinion 
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that that act was in itself dangerous, that is to say, that the act of cohabitation 
between a fully developed man , such as the accused is, and a girl so immature 
as this girl was, is, in itself, a thing likely to lead to dangerous consequences , 
and if you further think that the act that was done was one of such a character 
as to indicate either a reckless indifference to the welfare of the girl, or a want 
of reasonable consideration about what the accused was doing ; if you think 
that the act was one which the husband of that girl, if he had had a reasonable 
regard to the welfare of the girl, and had exercised reasonable thought as to 
the act he contemplated doing, would have abstained from doing, then you 
[67] will be justified in finding that the accused caused the death of the girl 
by a rash or negligent act. ‘ . 

The questions then that you have to consider as to this charge are, first, 
did the accused cause this girl’s death. I do aot propose to repeat the evidence 
bearing upon death Secondly, was the act that was done really a dangerous 
one, and in considering this you have to look at the facts of this particular case. 
The evidence of the women of her family is that she had not^tained the age 
of puberty. The evidence of the medical men is that she hadriot attained the 
age of puberty in any sense whatever Dr Cobb, if he speaks correctly, shows 
that she had not attained the size which was requisite to make the contact 
between male and female reasonably suitable. He says that her organs, such 
as the ovary, were not developed, that menstruation had not commenced, and 
that the external signs of puberty were not present , and I think you will find 
there is no trace in the evidence of any sign of puberty except the single one 
of partially developed breasts, which the medical men sav is a sign that the 
stage of puberty is approaching or commencing, but not that it is attained 
The question of what is the best test of fitness for sexual intercourse is one 
perhaps about which people may differ. But the prosecution say that no such 
question*arises in this case because whatever test, or group of tests, you apply, 
or whatever view you take about such matters, this girl was immature for all 
purposes ; and if you believe the medical evidence and the evidetice of the 
women of the house, it seems to me that the prosecution is right in so putting it. 

That, gentlemen, is the evidence as to the condition of tha girl , and that 
being the state of the girl, was it dangerous for an adult man to have connec- 
tion with her? You have had the evidence of the medical men, Dr. Cobh, 
Dr. Macleod, and Dr. Joubert, and they all express the opinion that if the act of 
connection were to take place between an adult person and a girl such as shia 
was, in the condition in which she was, it would be highly dangerous, because 
not onlv woio other iniuries likely to follow, but the particular injury which 
did occur in the particular instance was the likely and natural consequence of 
the aot. 

If then, gentlemen, you think that the act that was done was one likely to 
be dangerous, the remaining question for you to consider [ 68 ] is, was the accused, 
in doing that act, doing a rash or negligent act. In regard to this matter the 
fact, if it be a fact, that the accused had previous intercourse, more or less 
complete, with the girl, though a matter proper to •be considered, would not 
be, to the saihie extent, an answer to this charge as in the ease of the charge 
of culpable homicide , because an aot may be a rash or negligent act, an act 
which a man with a.proper regard for the safety of his wife and giving proper 
attention* to what he wa'k doing would ^ot do, and yet the state of his mind 
may be very far short of knowledge that fie is likely to cause her ddath or 
serious injury What vou have to say is, whether the aot done was a rash 
and negligent act in the sense which I have indicated to you for the piyrpoaes 
of t^e present charge. 
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* The remaining charge is the charge of causing grievous hurt by an act so 
•rashly and negligently done as to endanger life The same considerations which 
1 have brought to your notice in connection with the previous charge, apply to 
this charge also. You cannot convict unless you are satisfied that the prisoner 
caused the grievous hurt which the girl sustained, that is, the rupture of the 
vagina which led to her death, and that the act which caused it was rash 
or negligent and dangerous to life* 

Tlfese, gentlemen, are the charges, and the observations 1 have made are 
those which occur to me as likely to assist you. You will have to consider, 
first, is the prisoner guilty of culpable homicide , secondly, is he guilty of volun- 
tarily causing grievousihurt , thirdly, is he guilty of causing death by doing a 
rash or negligent act, and fourthly, is’he guilty of causing grievous hurt by 
doing a rash or negligent act dangerous to life. 

[The Jury acquitted the prisoner on the first three charges, but convicted 
him of the offence covered by the 4th charge of the indictment, namely, under 
section 338 of th j Penal Code, and he was sentenced to one year’s rigorous 
imprisonment i 

Solicitor for the Prosecution * The Otfg. Government Solicitor (Mr W K. 
Eddm) 

Solipitor foi the Defence . Mr. C. A. Smith. 

H. T. H. 

NOTES. 

[This case led to the passing of the Act X of 1891 wherob\ sec 375 1 P. C. wa^ amended 
80 as to laise the ago of consent from ten to twelve years, See also (1898) 12 C. P L R., llj 


[ 69 ] APPELLATE CIVIL 

ThetiOih July, 1890. 

Present 

Mu. .Txtstice Macphebson and Mr. Justice Raneb.iek 

Mondakini Dasi Defendant No. 1 

versus 

Adinath Dey, Minor, represented by his Guardian Mohesh Chunder Das 
(Plaintiff) and another Defendant No. 2." 

Hindu law — Inheritance— Inheritance of adopted shn — Divesting estate— Effect of 
adoption by one'of two widows — Power of minor to adopL 
A Bon adopted to the last male proprietor, who was the full owner o* an estate, is enti- 
tled to take the whole of that estate and to divest the interest of any person in th»t estate 
whose title by inheritance is inferior to hin, and who could not have inherited if the adoption 
had takeQ place before the death of the last ^11 Swuer ; but Huch adopted son is not entitled to 
claim as preferential heir the estate of any other person besides his adoptive father, when 

* Appeal from appellate decree No. 24G3 of 1889, against the decree of F. J, G. Campbell, 
Esq., Judge of Burdwan, dated the 26th of August 1689, affirmiiK the decree of Bab*jo 
Rajendro Kumar Bose, Subordinate Judge of Burdwan, dated the 27tb of August 1887 ' 
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Ruch estate has vested before rhis adoption in some heir other than the widow who adopts him. 
Where a man died leaving two widows and having given either of them the power to adopt a 
HOD , and the \ ounger widow , on the refusal of the elder one t j adopt, adopted a son . Held 
that the estate which was in the elder widow was divested by the adoption, and that the 
adopted son took all the estate of bis adoptive father. 

A widow, although a minor, is competent to adopt a son. 

This was a suit brought on behalf of one Adinath Dey, a minor, for a 
declaration that he was the adopted son of Ba] Narain Dey, and for recovery of 
possession of the properties left by Ba] Narain. 

Ba] Narain died on 16th Joi8tol29i (28th Mav 188|), leaving two widows 
Mondakini and Biraj Mohini, the latter of whom was a minor, 11 or 12 years 
old when her husband died. Shortly after his death an application for probate 
of a will said to have been executed by him was made bv Mondakini, who was 
hy the will appointed his sole executrix, hut this application was rejected by 
the District Judge on 10th Falgoon 1291 (20th February 1885), the evidence 
as to the due execution of the will not being satisfactory. « 

[70] Whilst that application was pending, the plaintiff, Adinath Dev, was 
adopted hy Biraj Mohini as the son of Baj Narain, in pursuance of an alleged 
authority given, both on the 19th Choitro 1290 (31st March 1884) and on the 
15th Joisto 1291 (27th May 1884), to his wives to adopt him, and it was alleged 
in the plaint that the adoption was made hy Biraj Mohini on the refusal of 
the elder widow, Mondakini, to adopt the boy. Mondakini, the defendant 
No. 1, denied that the plaintiff was the adopted son of Baj Narain, and that 
either she herself or Biraj Mohini had any authority from their husband to 
adopt him. 

The defence of the defendant No 2, Biraj Mohini, who appeared by a 
guardian, was that the adoption was invalid by reason of her minority, and 
consequent disability to adopt a son She did not, however, deny the authority 
to adopt. 

The Subordinate Judge found that permission had been granted hv Baj 
Narain to either of his wives to adopt the plaintiff, and that the adoption was 
valid. He therefore gave a decree for the plaintiff. 

This decision was reversed by the District Judge, hut on second appeal the 
High Court on the ground of the improper admission of evidence set aside hif 
deci^on and remanded the case , and on remand the decree of the Subordinate 
Judge was itffirmed by the District Judge on both points From this decision * 
Mondakini appealed to the High Court, making Biraj Mohmi a respondent. 

Mr. Woodrnffi and Baboo Qolap Chunder Sircar for the Appellant. 

Mr. Viufh and Bahoo Opendro Chunder Bose for the Bespondent 

The judgment of the Court (Magpherson and Baner-TEK, JJ.) was 
delivered by 

Banerjee, J. — This was a suit instituted on behalf of the minor, Adinath 
Dey, one ofjihe respondents before us, for a declaratfon that he was the adopted 
son of the late Baj Narain Dey, and for possession of the properties left hy Baj 
Narain. The plaintiff alleged that the adoption was made according to the 
permission given by Baj Narain by his younger widow, Biraj Mohini Dasi, 
defendatrt No. 2, uj>on*the refusal of *thn elder widow, Mondakini, defendant 
No. 1. The defendant Na 1 denied the T71] fact of adoption, as well as the 
existence of any authority to adopt, and the defendant No. 2, while admitting 
that there was permission to adopt, questioned the validity of the adopCion on 
the ground that she was a minor and could not make a valid adoption. 
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The first Court held that the adoption was valid, and it gave the plaintiff 
a decree. That decree was reversed by the District Judge on appeal ; but on 
second appeal, this Court set aside the decision of the District Judge on the 
ground of improper admission of evidence, namely, certain papers on the record 
of a will case, and it sent the case back to the Lower Appellate Court for a 
fresh trial. The Lower Appellate Court has now affirmed the decree of the first 
Court, and the defendant No. 1, Mondakini, has preferred this second appeal. 

The points urged before us are — first, that the Lower Appellate Court has 
erred in law and acted contrary to the directions contained in the remand order 
of tliis Court, in referring to the record qf the will cate of Mondakini, which as a 
whole was not properly made evidence in this case ; secondly, that the adoption 
was invalid, as the alleged power could only be exercised either by the two 
widows jointly or by the elder widow alone, thirdly, that the adoption was 
invalid, as the ygunger widow by whom it was made was a minor ; and fourthly, 
that even if the adoptioh was valid, it could not divest the estate of the elder 
widow who was no consenting party to it, and that the plaintiff was not 
entitled to recover the eight annas share of the estate of Baj Narain which had 
been inherited by her. 

Upon the first” point, though the learned District Judge in one part of his 
judgment observes that the will case requires to be carefully looked into, there 
is nothing to show that he has used any part of the record of that case which 
was not properly in evidence. Tt appears from the remand order that some 
portions of that record were jiroperly used as evidence ; and the learned Judge 
in the decision now appealed against distinctly says that in deciding the case he 
has put aside the evidence wrongly considered by his predecessor. We do not 
therefore think that there is anything in the first ground. 

The second point is, in our opinion, settled by the findings of fact arrived 
at bv the Courts belovr. The first Court has found as a fact [73] (and its finding 
has been accepted as correct by the Court of Appeal below) that the permission 
given by Baj Narain to his wives was to the effect that either of them should 
adopt the youngest son of Prankrishno, whose name w.^s Ashu, and that that 
boy was adopted bv the younger widow on the refusal of the elder to take him in 
adoption. We do not see any reason for holding that an adoption so made is 
• contrary to law. ^ 

Nor is there anything in the third point urged before us. The Indian 
Majority Act (IX of 1875) provides that nothing contained in that Act shall 
affect the capacity of a person to act in matters relating to adoption. It has been 
decided by this Court in the case of Rajendra Narain Lahorec v Saroda Sundari 
Dahec (15 W. B., 548) fhat a minor who has arrived at the age of discretion is 
competent to give permission to adopt, and this decision has been approved 
by the Privy Council in Jwnoona Dassya v. Bama Sundar/ Dassya (I, L, B , 

1 Cal., 289). What is meant by the age of disoretSon in these cases is not clearly 
stated, nor is there anything to show that at the date of the adoption in 
question Biraj Mohini had not attained suificiout maturity ^of Understanding 
to comprehend the nature of the act. It should also be borne in mind that in 
this case the authority to adopt was givep by a person of fujl ago, and the validity 
of the adoption is questioned on the gr^iund that the person who exercised that 
authoVity vras a minor. Upon this^oint there is a case given in Macnaghten's 
P^edents of Hindu Law (chapter VI, case V) in which the pandit’s opinion 
was |o the effect that the nonage of the widow is no obstacle to an adoption 
by her. Moreover, as the boy taken in adoption in thi# case was defipitoly 
named in the authority as the person to be adopted, we do not see how the 
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minoritv of the widow who exercised that authority can aflFect the validity of 
the adoption. 

Tlie fourth yioint does not appear to have been raised in the Courts below. 
But as It is a point of law not requiring for its disposal any further enquiry 
into facts, we allowed it to he raise^l and argued here The sum and substance 
of the argument on behalf of the appellant is that an estate vested in any person 
b> inheritance cannot be divested by a subsequent adoption, except whore the 
ado])tion is made by such person . and that the plaintiff [TSJ is not therefore 
entitled to recover anytinng more than the share of Hai Naram’s estate inherited 
by his younger widow by whom tlid adoption was made , and in support of 
this argument the cases of Bhoobiinmnyrc v. Bamknhore Acharjee ItO Moore’s 
f. , 279; and Knlly Pro^unno ff/ioAc v Chcool Chnnder MitUr (I L R., 2 
Gal., 290) were relied upon. There can be no doubt that as a general rule 
an €Jlstate vested in an’s person by in hen Lance is not divested by a nearer heir 
subscqueiith. coining inlo exiMtoncw fsoo Kahdaa Das v Kri'ilitia Chamha Dm 
(2 15. Ij 11 , F B , 10-1 , 11 W. R , () C , 11) But there are exceptions to this 
rule, and the question is whether the present case is one of bliose exceptions. 
.Upon that question the cases cited are not exactly in point, as in those cases 
the adoptions whicii weie held inoperative in divesting vested estates were made 
not to the last full owners to whom inheritance had to be traced, hut ip other 
pers ins, that is, to fhe father of the last full ownoi in the hiKt-inentinned case, 
and to his brother's son in tl c second The cases of Annammnh v Mahhn 
Jinli lleddij (H Mad., lOH), Diohmioyo v Shamnchaian (I L R, 12 Cal., 24(:>), 
and Eiitfriiaiid V liakhmahai IS Bom A C, 11 -I) are similarly distinguishable 
from the present, the adoption having been made to the father of the last full 
owner.in the first and tfie second, and to his brother in the thud 

On the other hand, there are cases (some of w^hich are exactly in point) 
which support the responcient’s view that a son adopted by one of several 
widows to her deceased husband takes the whole of his estate, divesting the 
estates of all the widows 

In Viradu Pralupn liatjhunada Deo v. Iiro)o Kiskoro Patla Deo (1. L R, 

1 Mad , 09), the widow of Raiah Adikonda Deo, the holder of an impartible 
^teniiiidari, having adopted a son under the authority of her deceased husband, 
the adopted son was held entitled to recover the estate from Raghunada, the 
half-ly^other of the deceased zemindar, who, as the Judicial Committee observed, c 
must be taken to have been an undivided brother and the person who, according 
to the ordinal y law of succession, was entitled to the zemindar! on the death 
of Adikonda 'v'tliout a legitimate son, either procreated or adopted. 

[74] In liukhmabai v. Radhabai (5 Bom A. C., 181), it was held that a 
son adopted by an elder widow without the consent of ffhe younger was entitled 
to take the whole estate of his adoptive father, and bo defeat the interest of the 
younger widow SlK RiciiauI) CoiK'Hin delivering the judgment of the Court 
observed . — “ It would seem to be unjust to allow the elder widow to defeat 
the interest of the younger by an adoption against her wish. But. on the 
other hand, ti the adoption is regarded as the performance of a religious duty 
and a meritorious act, to which the assent of the husband is to be implied 
wherevei he has not forbidden, it would seem that the younger widow is hound 
to«gii?e hei conbcnt, heiug entitled to a ^uo provision for her maintenance , and 
if she refuses, the elder widow mav adopt* without it.” This is a case olearly 
in point. 

The same view was taken by this Court in an unreported case d^ided 
on tlv3 I6th of FehiMarv 1882 (appeal from Original Decree No. 97 of 1880 - 
Bhuteawan ChondJmhVi y. Siddheswari Chowdhrani ) — in which it was held 
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.that a aon adopted by one of two widows according to the authority of her 
deceased husband was entitled^o take the entire estate and to divest the estate 
of both the widows. 

The true rule deducible from all these cases is, as stated by Mr. Mayne 
in his learned work on Hindu Law and Usage this, namely, that a son 

adopted to the last male proprietor, who was the full owner of an estate, is 
entitled to take the whole of that estate and to divest the interest of any per- 
son in that estate whose title by inheritance is inferior to his, and who could 
not have inherited if the adoption had taken place before the death of the 
last full owner, though he is not entitled to claim as preterential heir the estate 
of any other person besides his adoptiv.e fathei, when such estate has vosted 
before his adoption tn some heir other than the ^widow who adopted him. 
There is nothing unjust in this. Indeed, thoie would be great injustice if the 
opposite view were to prevail, and if the lawfully adopted son of the last full 
owner, who is to bear all the obligations ol a son, were to he deprived ^ any 
part ol his adoptive father'^ estate. The case is wholly different where an adopted 
son claims not the estate of his adoptive father, but that ot another person after it 
C78j has vested in some other lieir who entitled to it bclore the adoption. 
It would obviously lead to inconvenience <u)d injustice to alio vested interests 
to be divested in such cases. 

The contention of the appellant is therefore wholly opposed to the 
authority of decided cases. It is equally repugnant to the spirit ol the Hindu 
lav\. According to the law of the J>eng d school, an adoption by a widow 
according to the express pei mission of her hiiHljatid is a perfectly valid adoption 
iSee Dattiika Ghandrika, J, 7 , Macnagliten s Principles of Hindu Law, p 91 — 
The Collector ot Maduia v Mattu Eamalniqa Sath apathy (I B. L. B., P C. 1 , 
10 \V. R , P C 17 , 12 Moore’s 1. A., 397)J . Buch an adoption, if it is to be of 
any effect, must lead to tlie divesting of some vested interest m the property 
left by the person to whom the adoption i^ made. It was not denied that if 
the appellant had joined in the act of adoption, it would have been operative in 
divestmg her estate. Now when a man authorises an adoption by any of his 
widows, it is elGarl> the religious dut> ol all liis widows to co-operate in bunging 
it about , and it would be contrary to reason and justice to allow any one oi them 
to gain an advantage by opposing oi withholding her consent from that which 
it lb her duty to accomplish. 

The grounds urged on behalf ol the appellant, oherefore, all fail, and this 
appeal must consequently Ijc dismissed with costb. 

< Appeal (immisbed. 

J. V VV 


NOTES. 

tThe beiiior widow *is urLI ih preff rcutial to that of the junior widow — 16 M. L. J , Gl-J, 
Sec cilho *28 ^lad 815 , 2*2 lU Ui (> . 28 m , iCl ; 26 Mad . Ud. 

As rogardH vesting and devcbting &ee albu (1895) 22 Cal , 565, (1896) 1 C. \V. N. 121 ; 
(lR91)18Cal 385 J 
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CfilMINAL BEFEBENCE. 


The 8th August, 1890. 

Present; 

Mr. Justice Prinsep and Mk. Justice Hill. 

Queen-Empress 

versus 

Maniruddin Mundul. ' 

t 

■— 1 

Magistrate, Power of — District Magistrate, Power of, to order Jurthci 
enquiry — Improper discharge— Sessions case. Further enquiry 

^directed in — Criminal Procedure Code [Act X of 188ii), ss, 436, 437. 

It is competent to a District Magistrate, who has issued a notioe to an accused person 
who in hii> opinion has been improperl) discharged to show cause under section 430 nf the 
Criminal Procedure Code why he hhould [76] not be committed to the Court of Sesbions^, on 
cause being shown to order a further inquiry under the provisions of section 437. 

This was a reference from the Ofiiciati| 9 g Sessions Judge of Faridpur, the facts 
of which were as follows : — 

One Maniruddin Mundul preferred a charge of dacoity against certain 
persons. His complaint was investigated by the police and the Joint Magistrate, 
and the latter came to the conclusion that the charge was false, and director! 
the records of the case to be sent to the District Magistrate under section :17G 
of the Code of Criminal Procedure, with the view of proceedings being instituted 
against the complainant under section 211 of the Penal Code for bringing a 
false charge. The District Magistrate made the case over to a Deputy Magis- 
trate, with a view to committing the accused to the Sessions under section 211, 
clause 2 of the Penal Code. The Deputy Magistrate heard the case and 
examined some twenty witnesses on the part of the prosecution, and 
ultimately came to the conclusion that the charge ot making a false charge 
of dacoity was not satisfactorily established, and discharged the accused under 
section 209 of the Code of Criminal Procedure. On the record of the case 
coming before the District Magistrate on the 22nd April 1890, that ollicer 
passed the following order ; — 

“ On an examination of the record of the case Empress v. Maniruddin 
Mundul, section 211, Indian Penal Code, in which the accused was discharged 
by Baboo Raj Mohan Chuokerbutty on the 25th March 1B90, under section 209 
of the Code of Criminal Procedure, it appears that the acous^ has been impro- 
perly discharged. 1 therefore direct that a notice be issued on the said 
Maniruddin to show cause before me, on the dth May next, why be should not 
be committed to the Court of Sessions for trial. Let qotices also be given to 
Gool MahomecLand others, accused by Maniruddin, to appear before me on 
that day.*' * 

On the dth May the accused through bis pleaders presented a petition 
showng cause against the rule. The D^tiict Magistrate did not hear the 
pleaders, but adjourned the case to the i5th4!ilay, on which day the prosbeu- 
tion Hied a farther list of witnesses whom they desired to be examin^. The 

* Criminal Refarenoe No. 168 of 1890 made H« Oox, Eb^., Officiating Sessions Jildge 
of Fandgnr. dated the SOtlb of June 1690. 
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District Magistrate fixed the 25th May for a further hearing of the case, on which 
day apparently nothing was done. On the 28th May the District Magistrate made 
[77 j an order directing a Deputy Magistrate to examine the witnesses and 
submit the record with his report. 

On the case being taken before the Sessions Judge, that officer on the 
30th June referred the matter to the High Court under the provisions of 
s. 438 of the Code of Criminal Procedure, being of opinion that the order of the 
28th May was illegal. The material portion of the letter of reference was as 
follows . — 

I am inclined to .think that the Magistrate has not acted regularly in 
writing his order of thd 28th ultimo, by which he directs an examination of 
witnesses by a Deputy Magistrate in a case against the petitioner Maniruddin 
Mundul, who had been discharged of an offence under s. 211, Indian 
Penal Code, exclusively triable by the Court of Sessions. • 

The Magistrate has submitted an explanation as required by my order of 
the 23rd instant Having read his remarks, 1 am still of opinion that the papers 
of the case should bo submitted to the High Court for orders. The ruling of 1888 
referred to by the Magistrate had indeed escaped my notice, and m that case no 
doubt the whole procedure in such cases of revision as the present has been 
prettv fully dealt with. My order of the ^rd instant therefore requires to be 
read with‘whab 1 now submit for the orders of the High Court. It will bo 
seen from the District Magistrate’s order of the 22nd April that he considered 
that Maniruddin, accused, had been ‘improperly discharged and he directed 
a notice to be issued on Maniruddin to show cause under s. 436, Criminal 
Procedure Code. 1 believe the only regular and consistent course of prooeduro 
lor the Magistrate to have then pursued was to have considered any cause 
shown, and then, if he still maintained that the accused Maniruddin should 
be committed lor trial, he siiould have ordered the committal, theio being 
nothing, as 1 understand, to prevent his also requiring the examination of 
turther witnesses, on his subsequently hearing of their existence and impor- 
tance to strengthen the case in the trial by the Court of Sessions. In short, 
tlie Magistrate s order of the 22nd April must mean that he thought a case 
was made out for a trial by the Court of Bessions. That being so, his not 
considetjug cause under s. 436 (a), Criminal Procedure Code, but instead, 
proceeding under s. 437 aud ordering the examination of further evidence, 
sdbras to argue a want of [76l consistency of judgment and lack of sound 
discretion which are calculated to needlessly harass the accused and prejudice 
his position. 

“Under the circumstances, I would recommend that the orders of the 
Magistrate be quashed The explanatiou of the Magistrate and my order of 
the 23rd instant will be found in the record." 

The reference came on to be heard on the 15th July before a Bench con- 
sistiing ol Nobkis and QOKDOB, JJ. No one appeared ac the hearing, and the 
following judgment was delivered ■ — 

“ This ^ase comes before us upon a reference from the Officiatin| Sessions 
Judge of Fnridpur. The facts are as follows": — ITheir Lordships then 
proceeded to state the facts as set out above and continued — •] 

“ Tlip order of tlie District Magistfatfi of the 22nd April was one which it 
was clearly competent for him to make under the provisions of s. 436 of the 
Code of Criminal Procedure. His orderof the28thof May wasone made under *he 
provisioes of s. 437 of the Code. It is not necessary in our ppiuion toexpress 
any opinion as to whether the District Magistrate, having once determine 
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to exercise the powers tested in hiin under section 436, oould legally change his 
method of procedure and direct a further inquiry under section 437, without 
having finally disposed of the proceedings under section 436. In his letter of 
explanation to the Sessions Judge, the District Magistrate pointed out that, as 
only the question of the legality of the proceedings is called in question by the 
Sessions Judge, he confines himself to dealing with that question, and offers 
no observations upon the question as to wliether or no he exercised a sound 
discretion m tlie course he pursued Apparently the District Magistrate has 
some observations to make upon this question of his discretion ; and before 
making any final order upon tins reference, we think it would be well that the 
District Magistrate should favour us with any observations he may have to 
make as to his reasons for abandoning, or holding in suspense, the proceedings 
under section 436, and adopting the procedure under s 437. 

As the matter is somewhat urgent, we direct a copy of this order together 
with the record to be sent direct to the District Magistrate, .with a request that 
he will return the record, with any observations [79j that he may have to make, 
at his earliest possible cotivenience. A copy of this order will also bo sent to 
the Sessions Judge. 

"Ail proceedings against the accused will of course be staved until our 
final order is made." 

Upon this the Magistrate submitted an explanation, dealing fully with 
the facts of the case, which is immaterial lor the purpose of this report. 

Tiie reference again came on to be heard before a Bench consisting of 
Prinsbp and Hill, JJ. 

No one appeared on the reference. 

The following judj^meilt was delivered — 

The District Magistrate having reason to behove that the accused in this 
case had been improperly discharged by a Subordinate Magistiato, issued a 
notice under s 43(i, Code of Criminal Procedure, on the accused to show 
cause why he should not be committed for trial by tlio Court of Sessions On 
the day on which the matter was considered, the District Magistrate thought 
that certain evidence should be taken before any order of comiiiituient should 
be passed. He accordingly directed the Subordinate Magistrate to take that 
evidence. The Sessions Judge has referred this case that this order siiould be 
set aside because on the notice under s. 436 the Distiict Magistrate w%s 
not competent to order anything short ot a commitment. We observe that, it^ 
the petition to the Sessions Judge, it was amongst other matters represented 
that the accused was not heard on the notice. But this has not been made 
the subject of reference to us, and wo must take it that it was either abandoned 
or overruled by the Sessions Judge. 

The matter for consideration therefore is simply whether on a notice under 
8. 436 the District Magistrate could older a further inquiry in supersession 
of the order oi discharge, or whether he could only either order commitment 
or abstaii^ from interference. We have no doubt that from the terms of 
8. 436 a District Magistrate, in a case triable exclusively by a Court of Sos- 
sions, IS not restricted to ordering the commitment of the accused who may 
^have been discharged by a Subordinate Magistrate He is not prevented from 
dealing with such a case under A 4^7. Section 436 contemplates a fresh 
or a further inquiry being held, for it empowers a District Magistrate*" instead 
im ot directing a fresh inquiry " to order the commitment of the accused, 
and there is no^iing in the terms of section 437 which would prevent a Dis- 
trict Magistrate from ordering a further inquiry merely because the ease may 
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be one triable exclusively by the Court of Sessions. Section 437 declares 
that such an inquiry may be ordered into the case of any accused person who 
has been discharged 

The mere fact that the notice to the accused may have been morel v to 
show cause wliy he sliould not be committed would not necessarily prevent 
the District Magistrate from directing a further inquiry instead of a commit- 
ment Tlio accused cannot possibly he prejudiced by such an order passed in 
his piosenco, and could not claim a notice, specially under section 437, to show 
cause why a further inquiry should not be held In this case the commit- 
ment could have been* made, and the further evidence, which the District 
Magistrate desired to nave taken, might be tendered at the Sessions Court, 
but m order to have the case clearer, the District Magistrate thought proper 
to have the evidence first taken, and this was certainly in favour of the 
accused 

We therefore ‘see no sufficient reason to interfere. The case will be dealt 
with by the Deputy Magistrate in accordance with the order of the District 
Magistrate, and aftei taking that evidence, the Deputy Magistrate will proceed 
according to law 

H. T. H. . Order upheld. 


[ 18 Cal. 80 ] 

CIVIL KEFBRBNCE. 


The 1st Sfptrmher, 1890. 

Present . 

Mr .lusTicE O’Kinealy and Mr. Justice Ameer Ali 


Natabar Parue and others Plaintiffs 

, v^ersus 

Kubir Parue and others Defendants * 


Specific Relief Act (I of 1877}^ s, 9 — Right of Fishery — Suit for possession of 

right to fish in a khal, 

A suit for the possession of ii right to fish in a khal, the soil of which belongs to another, 
does not come within the provisions of section ‘U of the Specific Relief Act, 1R77. 

* Civil Reference No. 15-A of 1890, made by Baboo Triguiia Prosonno Basu, I^Iunsif of 
Bongong, dated tho 30th of July 1890. • 

ilSec. 9 —If any person is dispossessed without his consent of immoveable property other- 
_ , iiiflTknc course of law, he or any person claiming through 

fcJuit by person aisp instituted within six months from the date of 

sessed of immoveable p - the dispossession, recover possession thereof, notwithstandiilg 
• • any other titleahat may be set up in such suit. 

Nothing in this section shall bar any person from suing to establish his title to such 
property and to recover possession thereof. 

No^uit under this section shall bo brought against the Government. 

No appeal shall lie from any order or decree passed in any suif instituted underpins 
•ootion, nor shall any review of any such order or decree be allowed.] 
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[81] This was a reference by the Muneif of Bongong, Jessore, under 
section 617 of the Code of Civil Procedure. The case was stated as follows in 
the judgment of the Munsif ; — 

" This is a suit under section 9 of Act f of 1877. The subject-matter of 
dispute is a jalkar. The case as set forth in the plaint is that the plaintiffs held 
jointly with the defendants possession of the lalkar up to Kartick last. In that 
month the defendants acquired by private sals the proprietary interest in the 
said }aikar, turned the plaintiffs out of possession, and came to hold exclusive 
possession thereof. 

“ The defendants traverse the allegation of the plaiptiffs. They deny that 
the plaintiffs ever held lointly with them possession of the jalkar in suit , and 
aver that the jalkar is their property, and that they are in exclusive possession 
of it. They further object to the maintenance of the suit in its present form. ’ 

*' The points then that arise for determination are — 

“ (l) Is the suit maintainable? 

" (2) Were the plaintiffs in joint possession of the jalkar with the 
defendants ? and 

(3) Are they entitled to the relief sought for ? 

“ It is clear from the testimony of the plaintiffs’ witnesses (if that testi- 
mony 19 to be believed) that the plaintids had nothing whatever to do with the 
soil, but that they had only a right of fishery in the khal described in the 
plaint. One of the plaintiffs who has been examined says that the jalkar in 
question dries up in the hot weather, and that with the setting in of the rains 
they commence fishing. Witness Benode Mondol says that the jalkar di'iesup 
in Cheyt and Bysaok, and hhat the fishermen, evidently meaning thereby the 
plaintiffs, do not repair to the jalkar then. The evidence then clearly leaves 
upon me the impression that it is no possession of an immoveable property that 
is sought to be recovered, but a right to fish in a kkaf when it is full of water 
and stocked with fishes, or, in other words, a right to enjoy the produce of 
water within certain prescribed limits is sought to he enforced. That being so, 
I have grave doubts if the suit can lie under the provisions of section 9 of Act 
I of 1877. That section distinctlv provides for possession of specific ivmnovr- 
able property. 

C823 ■ ‘ Now the possession of the jalkar in the case, as we have seen, is quite 
a distinct and separate thing from possession of immoveable property such As 
contemplated by the section above referred to. • The case of Parbutty Nath Boy 
Ghowdhiiiry v. Mudho Faroe (I. L R., 3 Cal , 276) has been cited bv the plain- 
tiffs to show that jalkar is an interest in immoveable property 1 have very 
carefully gone through the case It has been held there by the Hon’ble Judges 
of tlie High Court that jalkar was not an easement, hut an interest in immove- 
able property within the meaning of the Limitation Act. That being the case, 
the ruling cited bv the plaintiffs cannot help them in any way The case of 
Kalee Chunder Semv. Adno Sliatk (9 W. B , 602) shows, on the contrary, that 
section 15 of Act XIV of 1859, which has been replaced by section 9 of Act I of 
1877, provided a special remedy for a particular kind of grievance, 
to replace in possession a person who bad been evicted by a wrongful 
act from landed pxopprty, of which he had been in undisturbed possession, 
and to. prevent a .powerful person jrom thus shifting the evidence of proof 
from himself to another less able to EtVipport it. However, as the* point is 
one not free from doubt, 1 deem it expedient, under the provisions of 
section 617, to refer it to the High Court for an expression of thei; Lord- 
ships* opinion Accordingly, the suit is adjourned, pending receipt of the orders 
of the High Court/’ 
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Baboo Harendra Nath Mookerjee for the Plain tiff a. 

Baboo Karunn Sindhu Mookerjee for the Defendants 

The opinion of the Court (0*Kinh!ALT and Ameer Ali, JJ.) was as 
follows : — 

This is a question on a reference made by the Munsif of Bongong, as to 
whether seotun 9 of the Specific Belief Act applies to a case now before him. 
The facts as found l)v him, and on which the reference is based, are as 
follows: — Flaintiffs and defendants had jointly obtained the power to fish on 
another man's land, that w to sav, they obtained a benefit out of another man's 
land , but had no interest in the soil itself Subsequently one of the defendants 
bought the Gyanti teibure on which this jalkarlies ; and he prevented his co- 
sharers from fishing at certain period of the year, [83] when the khal became full. 
The Munsif is of opinion that such a suit does not come within the purview of 
s. 9, Act I of lh77, and in tliat opinion we concur. Tt is clear that the plaintiffs 
have no riglit to Jbhe land, nor are they in possession of the land ; and all that 
can be said in then* favour is that for a certain part of the year they had 
power or license to fish A dispute in regard to that does not, in our opinion, 
amount to a d is posses -non from anv immoveable property, under s. 9 of Act I 
of 1877.' 

Let this expression of opinion be communicated to the Munsif of Bongong. 

C. b. P 


1 18 Gal. 88) 

CIVIL BULK. 


The July, 1890, 

Present • 

Mr. JiTSTicE Ghose and Mr. Tctstice Bampini. 


Jogi^Abir (Defendant) Petitioner 

rersus 

Bishen D.ival Singh ..(Plaintiff) Opposite Party.! 

Provivrml Small Causfi ('curt Act (IX of liST), s. 17 — Application for 
new trial — Deposit of decretal amount oi' ^eein rty for same, condition precedent 
to the granting of snxih application. 

It is a condition preoedent to the grantingjSf a new trial that, in aocordaooe with the 
proviRions of s 17 of the IVoviiicial Small Gause Court Act. 1887, an applicant should at the 

* See the caRe of Bhundal Panda v. Pandat Pos PatU, 1, L. R., 12 Bom., 221 (Ed.). 

t Givil Buie No. 392 of 1890, against the order of Baboo Puma Cbunder De, Additional 
MiinRif of Buxar, dated the 30th of December 1889, • ^ 
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time of presenting his' application for new trial deposit in Court the decretal amount or 
tender security for payment of the same. 

Rnmasnmt\. Kunm (I.L.B., 13 Mad.. 178) dis<«en ted from. 

This was a rule calling upon the opposite party. Bisheti Dayal Singh, to show 
cause \\hy the order of the iMunsif of Buxar, dated 30th December 1889, 
refusing to grant the petitioner. Jogi Ahir, a new trial in a Small Cause Court 
case, should not be set aside. 

A suit was instituted against the petitioner in the Court of the Munsif of 
Buxar, and decreed /ix parfc against him on the 16th September 1889 An 
application for a new trial was filed on I6th Kartick 1296 (Slst October 1889); 
but the petitioner did not at [84] the time of presenting - his application either 
deposit the amount due tinder the decree, or give security for its performance 
in accordance with the provisions of s 17 ot the Provincial Small Cause Court 
Act, 1887 At the hearing on the 30th December 1889, the petitioner attempted 
to meet the ob]ection that was raised on this ground by offering to deposit the 
decretal amount in Court The Munsif in rejecting the application passed 
the following order ; — 

“ This is an application for an order to aet aside a decree passed £j: pat^te in 
the Small Cause Court Suit No. 59 of 1889. I find that at the time of making 
this application the petitioner did neither deposit the decretal amount, nor give 
any security for the performance of the decree, as required by the provisions 
of s. J7 of the Provincial Small Cause Court Act, 18H7. The petitioner now 
wants to make the deposit . hut f think he cannot have the defect in his case 
remedied by the course he seeks to adopt. The law is positive on the subject, 
and It distinctly lays down that the deposit and so forth must be made at the 
time of presenting the application. The petitioner having failed or neglected 
to make the deposit in due time, he must take the consequences of his own act. 
The law mav he hard, as argued hy the applicant’s pleader, but so it is , and I 
am hound to administer it just as t get it in the Act I think the application 
under notice is not maintainable Accordinglv, it is ordered that the case he 
dismissed , but considering the fact that the opposite party did not take the 
objection in express terms in his petition of objection, 1 direct each part to 
bear his own costs ” 

The petitioner thereupon moved the High Court and obtained the above rule 

On the rule coming up for argument — ^ 

Baboo Rughoonu)tdiin Pershad for the Petitioner. 

Baboo Mohahir Hahoy for the Opposite Party. 

The judgment of the Court (Ghose and Bampini. JJ ) was as follows 

This IS a rule which has been obtained calling upon the opposite party to 
show cause why an order of the Munsif of Buxar, dated the 30th December last, 
refusing to grant the applicant a new [86] trial in a Small Cause Court case, 
should not be set aside. The facts of the case are that a suit had been brought 
against the applicant m the Court of the Munsif of Buxar, and that it had 
been decreed against him ex parte The applicant, subsequently, applied to 
the Munsif *to set aside the ex parte decree against him ; hut he did not comply 
with the provisions of section 17 of Act IX of 1887, and deposit the decretal 
amount, or tender spourity for it at the time of making his application. The 
Munsif, . therefore, rejected his application on the ground that the provisions 
of section 17 of the Provincial Small CaUse Courts Act are imperatiVSs. On 
behalf of the applicant it is now contended that the Munsif's order is 
wrong — (1) because the provisions of section 17, Act IX of 1887, are {oerely 
directory and not mandatory, as has been held by the Madras High Court 
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in the case of Bamanami v. Kuruu (1. L. B., 13 Mad., 178j , and (2) that as 
the opposite party did not in his petition ot objection to the applicant’s applica- 
tion to theMunsif expressly urge the provisions of section 17 of Act IX of 1887, 
he must be held to have waived any objection to the validity of the applicant's 
application that might be urged on that score We, however, do not think that this 
rule should he made absolute. We feel considerable doubts as to the correctness 
of the ruling in the case of Bamammi v Kurisu (1. L. B., 13 Mad., 178). 
The learned Judges of the Madras High Court give no reasons tor their opinion 
that the provisions ot section 17, Act IX of 1887, are merely directory , and 
in our opinion, Irom the terms of the section, it would seem as if the Legisla- 
ture intended to rnake^ a condition precedent to the gianting of a new trial to 
any applicant, lliat he should present with his application the decietal amount, 
or tender security toi the payment of the same This being so, it may be 
doubted whether the enforcement of the provisions ol the section can be waived 
at the instance of a party to the suit. Moreover, we do not think that as a 
matter ot fact the' opposite party intended to, or actually did waive them It 
IS true that in his petition of objection to the applicant's application to the 
Munsif, he did not refei to the provisions ot section 17 of Act IX ot 1887 
but It is clear that at the hearing ot the application itselt, the objection was 
raised, though it dops not appear whether it was at the instance of the 
C86j opposite paity, oi was taken by the Couit itself. In any case, there does 
not seem to be any ground for supposing that the opposite party really intended 
that the provisions of section 17, Act IX of 1887, should not be enforced, or 
that he waived them. We are, accordingly, of opinion that in the circum- 
stances, the Munsif’s order of the 30th Decembei 1889 w as correct, and hence 
we discharge this rule with costs 

C. D. P. Rule dnchaifjed 

NOTES. 

[ This was followed m (1906) 28 All . 470; (1907) 9 bom. L. R , 8R3 In (1904) 32 Cal . 
3Si> dt'pohi, niiRht, it Wii« held br niedv within the time limited for making the appliLatuin ] 
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SMALL CAUSE COUBT REFERENCE. 


The 30th July, 1890. 

Prbsbnt . 

Sir \V. Cumkh Pbtukram, Kt., Chibf Justice, Mr Justice Prinsep 
ARD Mr. Justice Pkkit. 

Bam Narain Nuraiiig Dohb 

Venus 

Bam Chunder Jankee IjoII '* ‘t 


Joinder of Parties— Partnership Ddit — liepresenlatives of u daxused 
partner — JJttakshara family —Contract Act (IX of lS7‘<l} — SiusGess%on 
Certificate Act (I II of 1889} 

lu a suiL bv surviving partners fftr the recovory of a partnership debt which bocrime due 
dunng the life of a deceased partiioi, the reprebcutativos of such deceased partner, having 
regard to section 45 of the Contract Act (IX of tre neccisarv partici . and the provi- 

sions of section 4 of the Succession Certificate Act (VII of 1B89) must be complied with in 
order that the suit may be properly constituted 

Qutrr§ whether in the case of a famil> partnership under the Mitak'^hara law a ijiiostioii 
might arise as to the applicability of section 15t uf the Contract Act and section* 4 1 of the 
Bucoession Certificate Act (VII of 1889) 

Oobtnd Prasad v Chunder Sekhat il. L. R , 9 All , 486) dissented from 
This was a reference to the High Court, by the Chief Judge ol the Small 
Cause Court under section 69 of Act XV of 1882 and section 617 of the Code 
of Civil Procedure. 

* Small Cause Court Reference No. 5 of IBUO m^c by C. Sconce, Ks(| , Chief Judge 
of the Court of Small Causes, CalcutU, dated the 16th of Jul\ 1890 

t[ Sec 45 — When a person has made a promi'.o to two or more persons jointly, then, 
unless a contrarv intention appears from the contract, the right 
Devolution of joint to claim performance rests, as between him and them, with 

rights. them during their joint lives, and, after the death of any of 

them, with the representative of nuch deceased person jointly with 
the survivor or survivors, and, after the death of the last survivor, with the representatives 
of all jointly ] 

|£ Sec. 4.— (1) No Court shall — 

docfBe agaiust a debtor of a deceased person fo% 
^ ^ - payment of his debt to a person claiming to be entitled to 

the effects of the deceased person or to any part there- 
of, or 

(5) proceed, upon an application of a person claiming to be ho 
entitled, to execute against such a debtor, a decroc or 
ordci for the payment of his debt, except on the groduction, by the peraoii ho 
claiming, of — 

(i) a probate oi letters of administration evidencing the grant 
to him of administration bo the estate of the deoeas^, or 

(ii) a certificate granted under section 86 or section 37 of the 
Admiiiistrator-Gcnerars Act, 1874, and having the debt 
mentioned therein, or * 

(in) a bertiffcate granted under this Act and having the debt 
sjftxnfied therein, or 

(iv) a dertiffcatp granted under Act XXVIl of 1860 or an 
• enactment repealed by that Act, or 

* (v) a certificat% granted under the regulation of the Bombay 

Code No. ¥111 of 1827 and. if granted after the 
uommencement of thin Act, having the debt npeoified 
therein. 

(2) The word '* in sub-seotion (1) inoludes any debt except rent, rei^nuc or 

profite pliable in respect of land used for agrioultural purposes.] 


titie>a couditifin precedeou 
to recovery through the 
Courts of deblH from 
debtors of deceased persons 


II of 1874 
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The suit was brought for the recovery of Bs. 899-2 claimed as the balance 
due on account of grey shirtings sold and delivered [87] on sundry dates by the 
plamtifi’s limi to the defendants. There was no defence upon the merits, but 
the defendants objected that the suit could not proceed until the representatives 
of Nursing Doss, the deceased brother and imrtner of the plaintiffs, were made 
parties to the suit, and that the plaintiffs should further produce a probate 
or letters of administration or certilioate as required by section 4 of the 
Succession Certificate Act (Vll of 1889). 

The following case was submitted for the opinion of the High Court : — 
The following is the title of the suit and cause of action as it appears on 
the plaint -- ‘ Issur IJ/3ssand Juggurnath, surviving partners of Nursing Doss, 
deceased, who caLr> on business in 99, Cross Street, Calcutta, in the name and 
style of Ham Naram Nursing Doss, against Earn Ghunder and Jankee Loll, 
carrying on business in tlie name of Bam Chunder and Jankee Loll in 44, 
Cotton Street, Calcutta.’ The cause of action is as follov\s ■ — ‘ That the 
plaintiffs sold and delivered grey shirtings to the defendants on sundry dates 
between Falgoon Sudi 4th, 1946, and Bysak Budi 13tb, 1947, to the value of 
Bs 899-2, which is now due and owing, that the cause of action arose on the 
diflerent dates the goods were sold ; that Nursing Doss died on il \ sak Sudi 9th, 
1947, leaving him surviving the present plaintiffs, who carry on business for 
the benefit of the partnership business * The plaint is signed in the name of 
the firm ‘ Bam Naram Nursing Doss.' The words * Bam Narain Nursing Doss ’ 
are the handwriting of Juggurnath, the second plaintiff, who appears for himself 
and his partnei and hiotlier, Issur Doss, the first plaintiff^. Tfie signature to 
the verification is written h> Juggurnath, thus ‘ Signature, Juggurnath.' 

** Tiiere is no defence to the action on the metits. The money sued for is, 
admittedly, due to the firm of Bam Narain Nursing Doss, hut the defendant 
pleads a non-ioirulor of plaintiffs. It vras contended on behalf of the defendant 
that the suit could not proceed until the representatives of the deceased brother 
and partnei. Nursing Doss, were made parties to the suit, nor even then with- 
out the production l)> the person ' claiming to be entitled to the effects of the 
deceased person or any part thereof of a probate or letters oi administration, 
or a certificate gi anted under the Succession Certificate x\ct (VII of 1889) 

[ 88 ] • 'The ])oint is taken for the first time, ft seems to me of great 
importance that an authoritative decision should be obtained as speedily as 
jiossible upon it. 1 think, having regard to section 45 of the i ndian Contract 
Act, and section 4 of the Succession Certificate Act (YJI of 1889)^1 have no 
option but to stay proceedings until Buldeo Doss, a son of Nur»ng Doss, is 
made a party to the suit , and further, until he produces a probate or letters of 
administration, or a certificate such as is required bv tjhat section. 

** The plaintiff' relief on the rules given in Dicey on Parties [see edition of 
1870, Buie 16, p. 128 ; Buie 24, p. 162 , Buie 52, p. 237 , Buie 58, p. 274 , 
and the case of Gobind Praaad v. Chundar Sekhar (I.L.R., 9 All , 486)1 1 as 
showing that the surviving partners of the firm of Bam Narain Nursing Doss 
alone had the right to sue, and, on recovery, would be liable to account to the 
representative for the dece*a8ed partner's share The case of Gobind Prasad v. 
Chundaf Sokhat was decided by Edge, C J. (Mahmoud, J., concurring) on the 
22Dd March 1887, before the Succession Certificate Act (YIl of 1889) came 
into force. It might be doubted whether the construction put by Edge, C.J., 
on section 45 of the Contract Act is conreot, notwithstanding the force of His 
Lordsliip's observations when he begAia by' saying (see page 490 of the report) 

' It is obvious to my mind that it would lead in many oases to difficulties and 
oonfueion in the getting in of the assets of a firm on the death of a partner, if 
it were held that a surviving partner could not sue for such assets unless he 
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joined in the action the representatives of the deceased partner.' The report 
does not show whethei the partners were members of a joint Hindu family, or 
merely connected together in business as partners. 

When the transactions, which are the subject of the present suit, took 
place, the firm of ' Earn Narain Nursing Doss ’ consisted of three brothers, 
IsBur Doss, Jugguriiath Doss, and Nursing Doss, a Marwari family joint in 
food, worship, and estate Juggurnath states that the firm was started 
30 or 32 years ago by their father with his own money, in the names of 
himself and his eldest son, Nursing Doss. Bam Nai-ain died four or live 
years ago. Nursing Doss died on Bysak Sudi 9th, 1947, eleven days after 
the last sale to the defendd,nts. Nursing Doss was ^out 15 or 16 years 
older than Jugguriiath, Avho savs he‘i$ now 25 years old. Nursing Doss 
[89 j left a son, Buldeo Doss, who is about the same age as Juggurnath. 
BuldeoDoss — so Juggurnatli says — during his father’s liie-time took a share in 
the management of the business of the firm, just as he himself and his brothers 
did , but that iiuldeo Doss was not actually a partner m the firm till the death 
of his father, since which time he has an equal undivided share in the business 
of the firm, with his uncles, the present plaintiffs, which they jointly carry 
on. Nursing Doss also left a widow and three daughters, still children 
Soorjee, aged six years , Surrosuttee, aged about three years, and a child not 
yet named, one and- a- half months old, born since her father’s dqath I 
apprehend it will not he necessary to make the widow and three children parties 
to the suit, but it will be necessary to make Buldeo Doss a party to the suit 
as representing his father’s interest in the old firm with which the defendants 
contracted . not because lie is a partner in the new firm consisting of himself 
and his two uncles, with wiiom the defendants did not contract, and which 
came into existence on the death of Nursing Doss Even then the suit cannot 
proceed, except upon Buldeo Doss producing probate, or letters of administra- 
tion, or a certificate granted under Act VII of 1889, section 4 having the debt 
specified therein. 

It has alwavs, 1 believe, been held in Calcutta, since section 45 of the 
Indian Contract Act came into force, that the representatives of a deceased 
partner in a firm must always be made parties to the suit as plaintiffs with 
the surviving partner or partners 1 feel a great deal of doubt about the matter, 
and tiierelore, under section 69 of the Presidency Small Cause Court Act, and 
section 617 of the Code of Civil Procedure, I reserve judgment and retei the^ 
question fqj- the opinion of the High Court, and, in the meantime, stay the 
proceedings." 

No one api>eared for either party at the hearing of the reference. 

The judgiinent of the Couit (Petheram, C. J., Pkinsep and Pigot, JJ.) 
was deliveied by , 

Pigot, J.- We quite agree with the learned Chief Judge of the Small 
Cause Court in the opinion expressed by him that it has always been held in 
Calcutta, since section 45 of the Indian Contract Act came into force, that tlie 
representatives of a deceased [90J partner must always be made parties to 
suits as plaigtiffs with the surviving partner or partners. 

There are two cases in which that matter has come before this Court — 
One IS Suit No. 243 of 1881, Bemfry v. Patipaban Sen, in which case the 
hearing was, on the 9t}i December 1881, adjourned in order that the plaint 
might be amended in accordance witlf this construction of the section.^ The 
second which we may mention was Smt No 103 of 1890, Balkishen v. 
Mondmadhab Sen, the hearing of which was. on the dth May 1890, adjourned 
for a similar purpose notwithstanding that the case of Gobind Pramid v. 
XJkuT^dtr Sekkar (1.^. K., 9 All., 486) referred to by the learned Chief Judge, 
was cited. • 
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It is possible that, in some other partnership oase«a question might arise 
as to the applicahility of section 45 and of section 4 of tlie Succession 
Certificate Act , that is to sav. the case of a family partnership under the 
Mitakshara law. It is not necessary to exj^ress any opinion, which would 
necessarily be more or less speculative, as to the efi'tct of the statutory law 
upon such partnerships, when we observe that, in the present case, it is stated 
in the learned Chief Judge’s summary of the evidence tliat Buldeo Doss, 
according to Juggurnath, though, during his father’s life-time he took a share 
in the management of the business of the firm, signing in the name of the firm, 
]U8t as Juggurnath and his brothers did, was not actually a partner m the firm 
at the death of his fatjj^er It would appear from this, therefore, that whether 
the members of the partnership firm were,* or were not, members of a Mitakshara 
family, the firm was carried on as the creature, not of birth and relationship, 
but of contract, since, had it been family property under the Mitakshara law, 
Buldeo would probably have been interested upon his birth, as a Mitakshara 
co-sharer, in the kssets of the family business The case being relieved of any 
question of this nature, we answer the reference by saying that the represen- 
tatives of the deceased Nursing Doss must be appointed under the Act VII of 
1889, and must he made parties to the suit in ordet that the suit may be 
properly constituted,. 

A. ^ C 

NOTES* 

[Section 45 of the Indian Contract Act has been applied to all joint proniisew . — (1881) 
0 Cal , 815 , (188‘I) 7 Bom . 217 , (1885) 10 Bom , 32 * (1890) 18 Cal , 86 . (1892) 17 Bom , 
fi , 17 Bom , 29, (1894) 18 Mad . 33 , (1897) 21 Bom , 412 , (1699) 26 Cal., 409 , (1909) 9 
C T- J , 381 

Messrs Pollock A Mulla in thoir Indian Contract Aet, Til Kdn (1913) p 241 observed 
‘ ' It seems to bu the bettci opinion that the representatives of a deceased partner are not 
necessary parties to a suit for the reeoverv of a debt which acciues due to the partnership m 
the hfe-time of the deceased, (1887) 9 All., 486, (1892) 17 Bom , 6, (1898) 17 Mad., 108, 
(1898) 20 All , 365 , (1910) 32 All , 638 , (1906) P R , 10 It has been so laid down by the 
High Courts of Allahabad, Bombay and Madras , but the contrary has been maintained by 
the Calcutta High Court (1890) 18 Cal , 86 ” The view m this case is criticised there. See 
also (1909) 9 C L J , 331 

As regards the iiecessiLy of producing Succession f’ertificate, see also (1898) 17 Mad., 
108, 147 , (1909) C L J , 331 ] 

roi] ORIGINAL CIVIL. 

TJu* 16th Sejttembt^r, 1S9() ^ 

Present 

Sir ^V. Comer Petheram, Kt , Chief Justice, Mr Justk’K 
Prinsep and Mr. Justice Ptgot 

Dw^ka Nath Gupto Plaintiff 

versus 

The Corporation of Calcutta Defendants.' 

Calciiita Municipal Consolidation Act (JV of 1 ^70), s. H57 — Limitation — 
Accrual oj right to sue —Notice in writing — Continuing damage. 

The plambii! in April 1888 sued the defou4^i>ntB for damages for injuries caused by the 
defendants' works to his house On the cAe coming on for hearing it appeared that the 
notice of action served upon the defendants wa^ defective in form, and the suit was on the 

• (Jtiginal Civil Appeal No 11 of 1890, against the decree of Mr. Justice WILSON, dated 
the IStb March 1890. * 
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11th Deeomber 1R88 dismissed with liberty to che plmntiQ to bring a fresh suit for the same 
cause of action 

On the 15th December 1888 the plain tift served the defendants with a fresh notice, and 
on the 15th March 1889 instituted the present suit. It appeared from the plaintiff's evidence 
that in the beginning of December 1888 the house had been reduced to such a condition that 
it was incapable of sustaining further damage ; 

Held^ that the right to sue accrued to the plaintiff upon the happening of damage by 
reason of the subsidence arising from the defendants' act , that the plaintiff had not shown 
that a right to sue upon which the suit could be maintained had accrued within three months 
before the institution of the suit required by section 359 of the Municipal Act (IV of 1876), 
and within the terms of the notice of the 15th December ; and that the suit was therefore 
barred. 

The Darley AMin CoUienf Co. v Mitchell (L. R., 11 App Ca , 127 , Tj R. 14 Q. B. D., 
125) distinguished 

Per PiGOT, J — Semble that, as to whether, under section 357, damage arising out of a 
subsidence referred to in the notice, but arising after the date of the notici\ could bo recovered 
without fresh notice .ind fresh suit, a liberal construction should be placed upon section 
357 as to the requirements of the notice.* 

This was a suit brought to recover Rs. 17,675 from the Corporation of 
Calcutta for damages alleged to have been sustained bv the plaintiff's house 
by reason of the negligent, improper, and unworkmanlike manner in which the 
workmen, employed by the defendants in the construction of a reservoir in 
the vicinity of the plaintiff's house, carried out the work. The plaintiff also 
claimed further damages sustained by reason of the alleged [92] wrongful acts 
of the defendants after the completion of the works, and alleged that the house 
was still suffering damage b\ reason thereof, he claimed Rs 540 for loss of 
profits from December 1887 to date of suit. The plaint was filed on the 15th 
March 1889. 

The construction of the reservoir was commenced in November 1887 and 
the vrorks were finished in June 1888. 

The plaintiff brought a suit in April L88H against the defendants for 
damages for injuries caused by the defendants' works to his house. 

In this suit he claimed the same sum of Rs. 17,675 . he also claimed in 
respect of further damage and claimed Rs. 171 for loss of profits from December 
1887 to date of that suit The case came on for hearing in December 1888 
before Mr. Justice TREVELYAN, when it appearing tothat learned Judge that the 
notice of action served upon the defendants under section 357 of the Calcutta 
Municipal Act was defective in point of form, inasmuch as it did not state the • 
place of abode of the plaintiff according to the requirements of that section, 
the suit was on the 1 1th December 1888 dismissed, with liberty to the plaintiff 
to bring a fresh suit for the same cause of action. 

On the 15th December 188B the plaintiff served the defendants with^ fresh 
notice of actiori, and on the 15th March 1889 institutdll the present suit. 

The present suit came on for hearing before Mr. Justice WILSON, who 
dismissed it, on the ground that the suit was barred by section 357 of the 
Municipal Act (IV uf 1876), which section corresponds with section 427 of 
Act IT of 3888. The plaintiff appealed. 

Mr. Wooflroffe and Mr. Bonnerjee for the Appellant. 

Mr. T. A, Apear and Mr. Sale for the Respondents. 

Mr. Woodroffe, -The excavation v.as not an act done under the Municipal 
Act, so the limitation prescribed by section 357 does not apply. We gave 
them notice ec cauteld, which does not estop us. Even if the Act applies, the 
cases show that tlie right of suit arises as each damage occurs, Hera* there 
haS*been a continuing wrong, as to which the cause of action arises de die 
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in diem. The Court below erred in thinking on the Evidence that the house 
[933 could not have sustained furtiier danctage after December 1888. The evi- 
dence is there was more and more subsidence owing to the weight of the build- 
ing and the withdrawal of subterranean w^ater by drainage into the defendants' 
reservoir. The section should he construed strictly. Our cause of action is 
the damage, and we are not buundr. to sue until that is ascertained. The 
following cases were referred to in the argument — Dariey Mam CoUieri/ Co. 
V. MUcheLl (L. R.. 11 App. Gal , 127 . L R . U Q. B. I).. 125), Lamp v. Walker 
(L R., 3 Q. B- D., 389). BackhouHcv. Bonomi (9 H. L. C., 503), Midland liaihvaij 
Company v. Wiihington Local Board (L.^R., 11 Q B. D., 788), liajrup Kocr\, 
A bn I IJo.Ksoin (1. L. Ik, 8 Cal , 394). 

Mr. Boiinerjee followed on the same side. 

Mr. A pear for tlie respondents contended that the only cause of action 
was under the Act, and that n<^ damage had been proved to have been sustained 
within the period of limitation. He referred to the lollowing cases : — 
Whitehome v. Ftdloives [lO C. B N. S , 765 f785)J , Lloyd v. Wigney (6 Bing., 
489), Smith v. London and South-Western Railway Co. (L. R., 5 C. P., 98), 
The Mersey Docks Trustees v. Gihhs I.L. R., 1 E. I'it 1 Ap., 93 (112)J, Jollife v. 
Wallasey Local Board [L. R , 9 C. P , 62 (82) J , Puce v Khilat Chandia Ghose 
(t) B. L. R., Ap., »50), -Cook v. Leonard (6 B. & C., 351), Addison on Torts, Fifth 
Edition,’ 712, Popplewrll v. llodkinson (L. R., 4 Ex , 24S), Ulhnan v. JuUices of 
the /*eace for the Town of CVi/ciefia (8 B. L. R., 265), Water Juiusc’ y. Keen 
(4 B. & C„ 200). 

Mr. Woodroffe in reply. — In the Court below tlie case of the Darley Main 
Colliery Co. v. Mitchell (L. R., 11 App. Ca., J27 . L. R., 14 Q. J^. D , 125) was 
cited, and issues were framed This Court .should look not to the mere word- 
ing of the plaint, hut to the issues settled for trial, Rajah Rup Singh y. Rani 
Baisni [L. R., 11 I. A., 149 (J55)j . There is no finding except upon the question 
of limitation. The ca.se should he remanded upon the merits, the question 
of limitation being set aside. ’ The case comes within the Darley Mam 
Colliery Co's case and Backhouse v. Uonomi 19 H. L. C., 503). [943 [PlGrOT, J., 
referred to s 24 of the Limitation Act (XV of 1877) and the cases cited at 
page 51 of Satis Chandra Ray's edition J It is said that there is no right to the 
support of subterranean water, and PoppleweU v. Hodkinson (L. R., 4 Ex , 248) 
is relied on , but that case may be distinguished— see Chasemore v. Richards, 
47 H. L. C., 349), Elliot v. North-Eastern Railway Company (1 J. & H., ; 

10 II. L C., 333), Rigby v. Bennett (L, R., 21 Ch. D., 559). 

The judgment ot the Court (PiiiTiiKKAM, C.J . Piunsep and PiGOT, .1,1.) 
wah» deliveied by 

Pigot, J., w^ho (after stating the facts) continued. — The present suit 
came on for lieai ing before Mr, -fustice WiLSONf who dismissed it, on the ground 
that the suit was barred by s. 357 of the Municipal -Act. lie said • — 
“ The question is whether on the plaintitT’s own evidence it is shown that any 
right to sue accrued within throe months before the 15th March, on which 
date the present suit was iVl'ought. I think it is not so showm.’* ^ 

The suit was dismissed on the ground of limitation alone: there was no 
finding on the other issues in the case. 

The plaiutifi' appeals against the dedree of the Original Court. Seotiop 
357 is .as follows No suit shalljbelbropght against the Commissioners or 
any of their ofiicers or any person acting under their direction for anything 
done under this Act until the expiration of one month next after notice in writing 
has b^n deliisered or left at the office cf the Commissioners^ or at the place ot 
abode of such person, stating the cause of suit and the name and place of 
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abode of the intending pfainciff. Unles^such notioe be proved, the Court shall 
find for the defendant. Every such suit shall be commenced within three 
months next after accrual of the right to sue and not afterwards. If any 
person to whom any such notice of suit is given shall before the suit is 
brought, tender sufficient amends to the plaintiff, such plaintiff shall not 
recover in any such action when brought , and if no such tender shall have 
been made, it shall be lawful for the defendant in such action, by leave of the 
Court where such action shall be pending at any time before issue joined, to 
pay into Court such sum of money as he shall think fit, and thereupon such 
proceedings shall be had as in other cases where defendants are allowed to pay 
money into Court ” 

[93 J In his judgment the learned Judge says : — 

“ In order to see whether the plaintiff can maintnin this suit we must see 
how the plaintiff’s case stands on his evidence. The really important evidence 
is that of Rameshwar Nath, who^ was the adviser of the plaintiff and who had 
been an Executive Engineer in the service of Government. He spoke from the 
notes which he had made at the time ho visited the premises, and his evidence 
is clear that at tlie time the tank was excavated serious damage was caused to 
the plaintiff’s house which he attributed to the excavation. For the purposes 
of the former suit this witness prepared an estimate of the damage done to the 
house up to that time, and he prepared it on the basis of a new building having 
to be put up because at that time the house was practically a wreck. He said 
there was nothing to he done hut to pull it down. He said tliat even the 
materials were of no value because it would cost as much to pull down and 
cart away the materials as they were worth. He spoke to the injuries on the 
1st December. At that time all the injuries had been incurred and the house 
was a ruin." I think that this is an accurate statement of the purport of this 
witness' testimony as to the amount of damage already done to the house more 
than three months before the institution of the suit. 

For the appellant it was contended that the case did not come under 
s. 357 at all ; that the excavation by the defendants was in itself an act 
which the defendants were entitled to do [Darley Mam Colliery Co, v. Mitchell 
(L. B., 11 App. Cal., 127 ; L. E., 14 Q. B. D., 125)j ; that the subsidence of the 
plaintiff’s land whereby the damage was caused was the cause of action, and 
not the excavation by the defendants; and that therefore this was not a suit 
for%nythiDg done under the Act within the meaning of the section. ^ 

Assuming for the purposes of the argument that the Darley Mam Colltery 
Go. V Mitchell (L. R , 11 App. Cal., 127 ; L. R , 14 Q. B D,. 125) and that class 
of oases are applicable to the i)resent, I think that it cannot he deduced from the 
principles laid down in thou cases that s. 357 - does not apply to the 
present. Taking it that in suema case the cause of action is a subsidence which 
causes a disturbance of the plaintiff's enjoyment of his land, the defendant surely 
can only be liable if that [ 96 ] subsidence is attributable to his act or default. 
In the judgment of Fry, L. J., (pp. 139-140, L. 1^., 14 Q. B. D.) adopted by 
learned counsel for appellants in the case of The Darley Main Colliery Go. v. 
Mitchell^ the principle on which that decision rests is expounded. 

Now with reference to principle, it appears to me to be plain that all 
damages which result from one and the same cause of action must be recovered 
at one and the same time, and thereioretwe are driven to the inquiry what is 
the cause of action in a case of this description. As has been pointed out by 
Bowen, L. J., very clearly, there are two possible ways of stating that cause of 
action. It may be said that the subsidence attributable to the defAidants 
is Itself an interference with the plaintiff’s enjoyment of his property, a n d as 
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such is the cause of action in itself, or may be said tflat the cause of action is 
the defendants allowing the cayity to continue without giving proper support 
to the superadjacent land, and the damage which follows from that circumstance 
to the plaintiff. To my mind it is not very material to inquire which of the 
two is the more accurate way of stating the cause of action. Like BoWEN, L.J. 
I incline to consider that the more simple and more correct mode of state- 
ment is to say that the subsidence of land attributable either to the acts or 
default of the defendants is itself an interference with the plaintiff's enjoyment 
of his own property, and as such constitutes the cause of action. 

The mere withdrawal of the stratum of coal in itself is a perfectly legitimate 
and lawful act. and it fs only because it is done without doing something else 
which would prevent the injury to the plaintiff that the cause of action arises. 

1 think it cannot he successfully contended that in such a case the suit 
is not brought for anything done by the defendants, whether it be said that 
the subsidence " attributable to tAe defendants is the cause of action in itself, 
or that the cause of action is the defendants allowing the cavity to continue 
without giving proper support, etc." In either view the defendant is liable by 
reason of, or '*for," an act done by him, whether that be an act of commission 
or of omission, is quite immaterial. If it be necessary to seek authority as to 
acts of omission from this point of view, it has been decided that omission 
to repair* the handrail [97] of a bridge is a something done" under the 
Highway Act {Holland v. Northwich Highway Board) (34 L. T., 137), and in an 
action for damages resulting from such omission, plaintiff was non-suited, 
because the action was not brought within three months. A suit could not lie 
against a defendant at all unless for something done by him, leading (at any 
rate) to the cause of action. It is plain that here the defendants are sued for 
something done by them under the Act, and that section 357 applies. 

The case being, as I think, within section 357, the question is whether 
thq plaintiff has shown that a riglit to sue on which this suit can be sustained 
accrued within the period prescribed by the section, and within the terms of the 
notice of December 15th. It is clear, I think, that the right to sue accrues — as- 
suming as most favourable to him the applicability of the Darley Company case — 
to the appellant upon the happening of damage bv reason of a subsidence arising 
from the defendants’ act. Without damage no suit would lie , {Syntili v. 
jacket ah) (L. R., 1 G. P., 5H4), a case the great authority of which cannot be 
affected by the observations, intentionally thrown out as speculative (a# I 
• understand them), of BowEN, L. J , at page 137 of his judgment in the Darley 
Company case. 

Now Hamosliwar Nath’s evidence is clear, in my opinion, as to this — that 
more than three months before suit the house been reduced to such a condi- 
tion, from whatever cause, that it was incapable of sustaining further damage. 

A further subsidence (of which indeed there is no evidence whatever) might 
perhaps have caused further changes in the ruined structure : the walls, or parts 
of them, might have fallen ip, or fresh cracks have begun, or old ones widened ; 
but these changes would be merely the displacement of materiids already 
valueless as they stood, and could not amount, in any true sense, to fresh damage 
to the plaintiff’s house. 

In truth, the exigencies of the appell^t's case before us compelled, him to 
deal with Bamesh war's evidence very differently from thatin which, asl sup^iose, 
he would have dealt with it if the question of limitation had not arisen. It was 
suggested ^hat that evidence did not really amount to what the learned Judge 
understSod to be the effect of it, or that, if it did, it was exaggerated ; and tl^at 
Bameshwar’s picture of total ruin was probably [98] coloured by a professional 
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impulsep which would lead him fco take {^fastidious view of dilapidated buildings, 
and to encourage rather than to avert a complete condemnation of thena, and an 
entire reconstruction of them with skilled professional assistance. This 
argument was put with great skill, and with much lightness of touch. Uut in 
plain words it amounts to an attempt to discredit the evidence of the plaintiff's 
own witness, his chief witness, upon wliose estimate the claim in the former 
and in the present suit was based, and to do this, not because he has turned 
out hostile to the appellant, but because he has been too favourable to him ; 
and has so completely supportecT his case as to prove it out of Court on the 
point of limitation. 

I think it would be of the worst. example to allow i party in appeal so to 
deal with the most material part of his evidence, and that the appellant must 
be made to abide by the fair meaning of what Rameshwar said, which 1 see 
no reason whatever to doubt. That evidence proves that no damage and 
therefoie no right to sue could have accruedvafter the beginaing of December. 
The leave to bring a fresh suit granted on December ilth could not, of cr}urse, 
operate to prevent the operation on the present suit of the provisions of s 357. 

Then it was said that this was a case of continuing damage. If this be 
granted, plaintiff could only sue for damage accruing within the three months. 
JVilkes V. Hiingerford Market Co. (2 Bing. N, C. at pp. 294-5). [3rd ix)int not 
overruled, as the case was on another point, in Ricket's case in Dom. Troc. (L. 
B., 2 H.L., 175) j . No subsidence is proved to have taken place after December 
1st IddS, and whether any such subsidence did take place or not, it is certain, 
as has been already said, that no damage to the plaintiff in respect of the house 
did or could have occurred after that time. 

I think the appeal must be dismissed with costs. 

Pigot, J. — I may add an observation not necessary for the judgment in 
this case, but which may arise, having regard to the recant English cases cited 
before us in cases to which s. 357 of the Municipal Act may be applical\le, 
with respect to the scope of the notice required under that Act. 

[99] Whether or not damage arising out of a subsidence referred to in the 
notice, but arising after the date of the notice, could be ^covered, without fresh 
notice and fresh suit, may bo a question. If the subsidence alone constituted 
the cause of action, of course subsequent damage arising from it might he re- 
covered in a suit brought within three months from the subsidence. If tl^ 
damage arising from the subsidence be the cause of action, as seems .,to be the 
result of the cases, then only what is stated in the notice can be recovered, and * 
notldng ansir.g after it. 

It may be that the Courts in the face of the recent decisions, if this be 
the effect of them, might he asked to place a liberal construction on the words 
of 8. 357 as to the requirements of the notice. 

Appeal dism%^Bed. 

Attorney for the Appellant : Baboo Mooroly Dhur Sen. 

Attorqev for the Respondents : The Officiating Government Solicitor 
(Mr. W. K. Eddn). 

A. A. C. 


NOTES. 

[ S<e also 2 C.Vn., CH9, ] 
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[ 18 Cal. 99 ] 

PEIVY COUNCIL. 

The lath March and aMh April, 1890. 

Present : 

Lord Macnaghten, Sir B. Peacock and Sm R. Couch. 


Luchmeswar Singh Plaintiff 

^ versuif^ 

Chairman of the Darbhanga Municipality Defendant. 


[On appeal from the High Court at Calcutta] . 

Minoj — Guardian, Powera of, to deal with minoPs estate — Application 
oj the hand Acquisition Act, 1870, to the land of a minor — 
Insufficiency of compliance ivith the other requmments 
of the Act, ivithoui actual compensation to the 
minor s estate — Recovery of land by 
minor on commq of age. 

Tbc gtlardian of a minors estate has no power to waive a right to compensation for part 
of the estate taken under the Land Acquimtioii Act, 1870 ; although the owner, had he been 
of full age, might have waived it 

[100] Although the Court of \Vard"i had no power to alienate the land of a minor 
of whose estate it had charge, yet pos-«es««ion might have been lawfully taken of the land for a 
public purpose, under and in confonnitv with the Land Acquisition Act, 1870, if there had 
been due compliance with the provisions of the Act, as regards compensation to the minor’s 
estate. 

Where, howev»*r, compensation had n-it been given, and a morelv nominal consideration 
had passed, the ("olleetor not having acted, as the rejnescntativc of the Court of Wards, so 
as to protect the interest of the minor, held that no valid title to the laud was established as 
against the ward, and that on his attaining full age he could recover it with mesne profits. 

Appeal from a decree (‘24th P^ebruary 1888 reversing a decree (1st Septem- 
ber IHSti) of the District Judge of Mozuflerpore, and dismissing the appellant’s 
^it with costs. 

The appellant, the Maharaja of Daibhanga, when the proceedings which 
• afterwards gave rise to this suit took place, was a minor wiioseestates were under 
the charge of the Court of Wards (Bengal Act IV of 1870), and he so 
remained until the 24lh September 1879. That Court, for Daibhanga, consisted 
of the Commissioner of the Patna Division, acting under the orders of the Board 
of Revenue, and the representative of the Commissioner and Agent of the Court 
of Wards was the Collector of the district. There was also a manager of the 
estates of the Raj Darbhanga appointed by the Government The transaction 
which occasioned this suit, between the latter and the Collector, in his capacity 
of ex-offiew Chairman of the Municipality of Darbhanga, and in anether capa- 
city acting under the Commissioner’s authority, is stated in their Lordships’ 
judgment. 

The suit was brought to recover possession of about JB cottahs of land on 
the bank of the river Baghmati in th^ tbwn of Darbhanga, which had been 
taken for a public purpose by proceedings riominally in pursuance of the Land 
Acquisition Act, 1870, and made over to the municipality, during the minority of 
the Maharaja. The Court of Wards had waived the minor's rjght to substantial 
compensation, therein acting in excess of its powers. But the High Court Had 
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held that a reference having been formally made under s. 15 of the above 
Act, although only on the passing of a nominal consideration, and the 
other forms having [101 j been comi^ied with, the result had been to establish 
in the municipality a good title to the land — a decision which this appeal 
questioned. But no question was raised as to the plaintiff's liability to re- 
imburse the municipality for money spent on the land, he being willing to pay it. 

The princi))al issue was whether the notification under s. 6 followed 
by merely nominal compensation, and a reference to the Civil Court under 
sections 15 and 18, with the older to take possession issued under s 16 
of the Land Acquisition Act, 1870, conferred a legal title. * 

The District Judge, in reference* to this, found the.t the transaction vras 
really a gift, and a gift by a guardian oT his ward’s property, which the guardian 
was unable, legally, to make. He concluded that the arrangement was illusory 
and void from its commencement. He therefuie decided the issue in the 
plaintiff’s favour, decreeing possession and mesne profits. 

On appeal tlie High Court (WiLSON and O’Kinealv, MJ.) also regarded 
the transaction as merely a gift which the Court of Wards had no power to 
make. But it was of opinion that the operation of the Land Acquisition Act, 
1870, was not reversible, and that it had operated. All the forms had been 
complied with, and there was nothing to prevent the Government from taking 
the land when tlie proper notices were issued. “ The proceedings lyere, both 
in substance and form, proceedings under the Land Acquisition .\ct, and all 
that was done by the guardian was to accept nominal compensation when he 
had a right to insist on substantial compensation.” The Court then examined 
the proceedings in detail, and expressed its opinion that everything had been 
done under sections 6,’*' 9 and 15 to entitle the Collector to take possession : 
and that his action in doing so could not be reversed. ** The question is not 
before us whether the Maharaja was or is entitled to claim compensation, or 
whether he w^as or is bound to accept nominal oomponsation. The question is 
one which was open to the District Judge on the refeience, and, for aught we 
know, it may he open now.” Finally, the Court hold that the municipality 
was justified in using the land for any purpose for which the statute authorised 
its use. although not the purpose for which it was professedly taken, it having 
been taken for a bathing ghat, but afterwards, in part, used for a market. 

[102] On this appeal, 

Mr. T, H. Cowte, Q C., and Mr. J, H, A, liransort, for the appeJlavt, 
argued that the proceedings taken did not constitute either an a^ard or a 
reference under the Land Acquisition Act, 1870, and did not operate to* 
extinguish the plaintiiT’s title The land had been, in fact, given to the 


*[ Sec. 6 . — Subject to the provisions of I’art VII of this ^ct, whenever it appears to the 
Declaration that laud is Government that any particular land is iieed^ for a pub- 

rcquircd for a public pur- 


pose. 


lie purpoi>e, or for a company, a declaration shall bo made totbat 
effect under the signature of a Secretary to sueh Government or 
of some officer duly authorised to certify its orders : 


Provided that no such declaration shall be made unless the compensation to be awarded 
for sucli property is to be paid out of public revenues, or out of some municipal Fund, or by 
a Company. 

The declaration shall be published in the local Official Gazette and shall slate the District 
or other territorial division in which the land is situate, the 
^ Contents of declarsCtion. purpose for which it is needed, its approximate area, and, where a 
plan shall ha^ been made of the land, the place where such 
plan may be inspAted. * 

The said declaration shall bo conclusive evidence that the laud is needed for a purpose or 
I>ftclaration lo be evi.. * company, as the case may be ; and after making such 
* declaration, the Local Government may acquire tbC land in 

manner hereinafter appearing.] 
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Kunicipality at the suggestion, and by the sanction* of* those who were the 
guardians of the appellant, and the trustees of his estate. Such a transaction 
was invalid, and inoperative against tho^ppellant, who was then a minor. 

Mr. W, F. Robinson, Q. C.. and Mr. J. D, Mayne, for the Respondent, 
argued that the High Court had been right in deciding that the land had 
vested in the Municipality hy the effect of the Land Acquisition Act, 1870 

If the appellant had any claim in respect of the inadequacy of the 
oorijponsation, still no suit would have lain against this respondent, nor w*as 
this suit framed to assert .such a right. No appeal had been preferred against 
the decision of the Distiict tludge, to wliom reference had been made under 
the Act, and, consequently, the wdiole- proceeding had become final. They 
referred to sections 35' and 38 of Act X of 1870. 

Mr. T. fJ. Cowtp, (j. C , replied. 

Their Lordships’ judgment was delivered hy 

Sir R. Couch. — The question in this appeal is whether a piece of land, 
which was tlie property of the appellant and is now in the possession of 
the Darblianga Municipality, represented in the suit by their Chairman, 
the respondent, has been validly acquired by the Municipality under the pro-' 
visions of the Land Acquisition Act, 1870. On the 26th of August and 2nd 
and 9th of September 1874, a declaration was published in the Calcutta 
(iazette, in accordancr3 with section G of the Act, that the land in question 
was required to he taken by Government, at the expense of the Darhhanga 
Municipalitv, for a laibhc purpose, viz , construction of a public gli&t or 
landing place in the town of Darhhanga. At this time the appellant 
was a minor, under the care of the Court ot Wards of the Province of Bengal, 
and he remained a minor until the 2»'^th of September 1879. The Court 
[103] of Wards for the district of Darhhanga w»as the Commissioner of Patna, 
and the reiiresentative of tlie Commissioner in Darhhanga was the Collector 
for the time being of Darbban'ga, who was also ex-ojfficto Chairman of the 
Darhhanga Municipality The Court ot Wards has power to appoint a 
manager of the estate of a minor wdio is under its care, and at this time the 
manager appointed was Colonel J. Burn. 

On the 10th May 1875 the OtlicKiting Collector of Dnrbhanga wrote to 
the manager a letter, in which, after referring to a petition which had been 
•presented by the manager’s mookhtar, claiming rent for the land at the rate of 
Rs. 16-6-3 pie per annum, he says: “Permit me to invite your attention to 
the last clause of section 3 of the Act. From this it appears that you, as far as 
acquisition of land under this Act is concerned, are as competent to act for the 
minor Maharaja as he himself would be were he of age. This being so, I trust you 
will favour me with the expression of your consent to the sale of the land. The 
object in view is to benefit the town, and I am confident that this object will have 
weight with you in making vour claim for compensation." The clause referred 
tosays, underthedescription of persons deemed entitled to act, “thoguardians of 
minora and the committees of lunaticsor idiots shall be deemed respectively the 

*[Src. 35 . — If the J adgediffers troni both theassessorR, hr to the amount of compensation, 
he shall pronounce his decision, and the Collector or the person 
Appeal from Judge's interested (as the^case may be) may^ appeal therefrom to the 
decision as to compen- Court of the Dis^ict Judge, unless the*Judgr whose dccisioi^ is 
Ration., appealed froi^is the District Judge, or unless the amount which 

the Judge purposes to award exceeds five thousand rujices, in 
either of which cases the appeal shall he to the High Court. 

Blvery appeal under this section shall be presented within the time and in manner 
provided by the Code of Civil Procedure for regular appeals in suits ] * • 
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t^ersons so enMfcled to a&b to the same extent as the minors, lunatics, or idiots* 
themselves, if free from disability, could have acted.*' These words must be 
read with reference to the obligations |^nd duties of guardians and committees, 
winch appear to have been entirely overlooked in this and his subsequent pro- 
ceedings hy the Officiating Collector, who was the representative of the Court 
of Wards, the guardian of the minor. On the 12th May 1875, the manager 
wrote to the Collecbui* * — “ Sir,-- With reference to your lobtor No. 49 of lObh 
in-stant, I have the honour to represent that, from the tenor of section 68 of 
Bengal Act IV of 1870, you will perceive that the Court of Wards has nob 
power to alienate raj land except for tiie purposes mentioned in that section ; 
but I beg the matter he submitted tu‘ the Cmrt of Wards for orders 1 have 
no objection to present the land in question to the town, but doubt ray 
power to do so." The Collector appeals to have written to the Commis- 
sioner of Patna, who represented the Court of Wards, on the 19th [104] of Mav. 
Tins letter is not in the proceedings, but its contents may be inferred from the 
notice of it in the reply c>f the* Commissioner on the 2rid June That is, “Sir, — I 
have the honour to acknowledge thereceipt of vour letter No. 62, dated the 19th 
ultimo, regarding the land belonging to the Darbhanga raj made over to the 
Municipality, free of cost, for the construction of a bathing gliAt. In reply, I 
beg to state that Act X of 1870 came into force on clio 1st June 1870, while 
Bengal Act IV of 1870, though it purports to have come into force on the same 
date, does nob appear to ha\6 been sanctioned until the 17th Juno 3870. As 
regards the procedure to be ohs^rvod in the case, voii should offer the manager 
one rupee compensation, and allow the m inager to refer the point to the Board 
of Revenue, with whose sanction tlie award can undouhtedlv be accepted, and 
acceptance of the award will act a-> a valid oo’'ive> ain.e.’' The Words 
made over to tlie Municipality free of cost,” in their Lord'^hip-*' opinion, 
show^ that the matter submitted bo the Commissioner was the presenting 
the land to the town, which was in accordance with the manager’s 
letter of the I2th Max. Their Lordsliips feel compelled to stnte their opinion 
tliat the direction (»r suggestion to off#)r one rupee cimpensation was a colour- 
able wav of doing indirectly what it was .seen could not be done directly, viz 
the guardian making a present to the town of the land of his ward. 


The procedure referred to is contained in sections 1 1 and V^ of the Land 
Acquisition .\ct On a day fixed the Coliocboi, who, after tlie declaration, is 
by section 7 to take order for the acquisition ot tlie land, is to prooe^od to* 
iiKjuire suminarilxMnto the value of the land, and to determine the amount of 
compengation which, in his opinion, should be allowed for it, and to tender 
such amount tu the persons intonwbjd And in determining the amount of 
compensation, he is ordered to take; into consideration .the matters mentioned 
in section 24, one of which is the market value, at the time of awarding com- 
pensation, of the land. It is obvious that the offer of one ruiiee compensa- 
tion was rmt in accordance xvith the duty of the Collector under these st*ctions, 
and it would be altogether wrong tc» treat one rupee) iis the amount 


E^Dr 4 Uiry into valiif and 
nmoniib of compensation. 

'J’endur, 


• [ See 11 — On the day so fixed, tbe Collector shall proceed to 
enquire Rummarilv inio the value of the If-nd and to deirirmine 
the amount of compeiiKAtion which in his opinion Mhould be 
allowed therefor, and ^h.-vll tender such amount to tho persons 
interested who ^ave attended in pursuance of the notice. 

Por the purpose of such fiiquirv, the Collectof shull have power to summon amr enforce 
the 'ittondauce of witnesses and to compel the production of 
dor aments by the same moans and (as far as mav be) in the 
same manner as is provided in the case of a Civil Courts under 
the Codf=r of Civil Proceduro.] 


Power 

witnesses!. 


to 
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compensation determined under section 13. Section 14 says that if the 
Collector and the persons interested afjree as to the amount of compensation 
[103] to be allowed, the Collector shall piake an award under his band for the 
same. This was never done. On the 14th July 1875 the Collector wrote to 
the manager enclosing a copy of the Commissioner’s letter, and saying: “I 
hereby offer you one rupee as compensation for the land in question, and re- 
quest you to refer the point to the Court of Wards, with a view to obtaining 
sanction for the acceptance of the otter.” Upon which, on the 16th July, the 
manager wrote back to the Collector asking him to obtain the authority of the 
Board of Revenue to accept the one rupee as compensation This letter ap- 
pears to have been sentbv the Collector to’theCommissioner of Patna, and by him 
to the Board of Revenue On the 4th ’.August 1875 the Officiating Secretary 
of the Board of Revenue wrote to the Commissioner that the Member in charge 
hsd no objection to the manager of Darhhanga estate accepting the compensa- 
tion of one rupee winch Iiad beun awarded bv the Collector of Darhhanga for the 
land belonging £o the estate which had been taken up bv the Darhhanga 
Municipality for the construction of a ghAt on the Baghmati river. On the 
19th August 1875 the rupee was paid bv the Collector, and the manager gave 
a receipt for it, describing it as a nominal compensation for the ra] land taken . 
up bv the Darlihanga Municipalitv. The land was thereupon taken possession 
of hv the Municiiialitv, a bathing ghAt was erected upon a portion of it, and the 
rest has been used liy the Municipality as a market. 

On the 11th February 1886 the Maharaja brought a suit to recover pos- 
session of the land, and for mesne profits and damages. The District Judge of 
Mo/ufferpore on the 1st September 1886 made a decree in his favour, which 
has been reversed bv the Higli Court, and the suit has been dismissed, .\lthough 
the Court of Wards had not power to alienate the land for the purpose for 
wfiich it was required, possession might have been lawfully taken of it if 
the provisions of thj Land Ac 4 iiisition Act had been comjdied with. But 
they ^^ere not. The Collector’ made no inquiry into the value of the land. 
Tie was the Chairman of the Municipality, and his sole object appears to 
liave been to benefit the town, forgetting that, as the representative of 
the Court of W«rds, it was his dutv to protect the interests of the minor, 
and ti’ see that the )>rovisionH of the Act were comjJiod with It is [l06] 
not true, as the High Court seem.s to have thousjht, that, as the Maha- 
#raja, if he were of age, might waive the right to compensation. Ins guardian 
might do so. The Maharaja, if of ago, might have made a present of the land 
to the town, and jirohihlv, if it was only to be used for a bathing ghAt, would 
have done so, hut it was known b\ all parties that the manager had no power 
to do this. The offer and acceptance of the rupee wal a colourable attempt to 
obtain a title under the* Land Acquisition Act without paying for the land, and 
their Lordships have felt some surprise at the direction which originated it 
having come from the Commissioner. It is, however, to he observed that the 
letter of the 2nd June is signed hy a subordinate officer. 

The 16th section of -the Act says that hen the Collector has made ar 
award under section 14 or a reference to the Court under section'* 15, he may 
take possession of the land, and it has been argued that there was a reference 

* [Seo, U ; — TStho Collector aii(] tlv* porsoiis interostod egree 
as to the amount^of compensation to be allowed, the Collector 
shall make as award undei his hand for the !»amc. 

Such award shall be filed in the Collector's office And shall be 
conclusive evidence, as between the Collector and the persons 
interested, of the value of the land and the amount of compen- 
sation allowed for the same. ] , 


Award in case of agree- 
ment to compensation. 

Award to be filed and to 
be evifence. 


9 CAL,— 10 
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whiob authorized him to .take possession, although he had not made any award* 
This appears to have been the view of tlio High Court. Section 15 says that 
if the Collector considers that further inquirv as to the nature of the claim 
should be made bv the Court, or if he is unable to agree with the persons 
interested as to the amount of compensation to be allowed, he shall refer the 
matter to the determination of tlie Court in manner after a]>poaring. A 
reference to the Civil Court was made by the Collector on the 7th Fobruarv 
1876, months after the rupee had been paid and accepted. That acceptance as 
compensation is stated in the reference, and it is slso stated that all the claim- 
ants for compensation except four had agreed to the Collector’s award and 
accepted the compensation tendered to* them. Then fact^areset forth as to tlie 
four claimants and the amounts oi^ compensation tendered to them The 
document then concludes . '‘As they have refused to accept this compensation, 
and as it appears to the Officiating Collector that their claims are preposter- 
ously high and there is no chance of their coining to tei nis, the matter is 
referred to the District Judge for decision under sections 15 and 18 of the Land 
Acquisition Act.” This cannot be held to be a leference of a claim to 
compensation by the manager of the D.irbhanga estate, his claim being 
.treated as settled. 

[107] The claims of the four who had relused to accopn tlie compen- 
sation tendered to them had the matter referred, and their Lordships can see no 
ground for the opinion of the High Court that on this reference the whole 
matter ivas open to the Dist.-ict Judge, and that “ he could inquire, and 
possiblv he did inquire, whether or not the consonc was binding on the minor. * 
The Collector had not said that an inquiry ought to be made, and there is no 
trace in the proceedings of the District Judge having made such an inquirv 
Their Lordsh ipa are clearly of opinion that the reference had not the effect 
which has been given to it by the High Court, and that the decree rever.sing 
the decree of the District Judge cannot be supported. But the latter decree 
must be modified. The District Judge, in allowing mesne profits, has taken 
the income for the three years 1883 to 1885, and has set that off against 
the Bs. 5,000 which it was admitted by the plaintiff* he was bound to pay to the 
defendant for the money expended on the land. This income was received by the 
Municipality after the expenditure of a considerable sum of money on the land^ 
It is not the measure of the damages sustained by the Maharaja hv being out 
of possession. The rent which could have been obtained for the land if the 
Maharaja had been in possession during those years is the fair nieasuie of the* 
mesne profits. And it appears from the Collector's letter of the 10th May that 
the manager had claimed rent for the land at the rate of Bs. 16-5-3 jior annum. 
Their Loidsliips therefore think that Bs. 50 will be a proper sum to allow 
for mesne profits for the three years. That sum only .must be deducted from 
the Bs. 5,000. 

Their Lordships will therefore humbly advise Her Majesty to reverse the 
decrees of the High Court and the District Judge, and to make a decree that, 
on payment to the defendant of Bs. 4,950, the plaintiff* recover possession of 
the land claimed in the plaint, and that he recover the costs of the suit in both 
the lower Courts. The respondent will pay the costs of this appeal. 

Appeal allowed. 

Solicitors for the Appellant . Messrs. Barrow and Bogers, 

• Solicitors for the Btespondent : Me^fer.^^ T. L. Wilaon tt Co. 

C. B* — ■ ■ 

NOTES* 

[ Tbe case of (1901J ‘i.S All., 394 was a similar case of an alienation without conHidtration 
havii^ been set aside. * 


74 



KADHA FERSHAP SINGH V. TOBAB ALI &C. [1890] IX.R. 18 Gal. 108 

> As regards the point of colourable consideration, see also (1908) 39 Cal., 576 ; (1902) 30 
Oal., 36. As regard*) the mode of ascertaining mesne profits seS also (1897) 3 C. W.N., 748.] 


[108] PRIVY COriNCJL. 

^ The ^5th April, llsOO. 

Present : 

Lord Watson, Sir 1L Peacock, and Sir R. Couch. 


, Radhn Pershad Singh Decree-holder 

versus 

Torah Ali and others Defendants. 


l()n appeal from the High Court at Calcutta. 1 

Decree — (hm struct ion of decree —Construction in execution of an older i7i CounciL 

An order of Her Majesty in Council w.\s that a decree-holder should recover what was 
.demarcated by the thakbust map and proccodingH of 1889.’* Held, on the construction of 
the order, that the latter words inciiittho proc *oIing'> relating to the thakbust map, and did 
not include a survey map which differed from it. 

Appeal from n decree (2nd ^lay 1H87) of the Higli Court, athrming a decree 
(IStli April 1886) of the Subordinate Judge of Shahaliad. 

This appeal arose out of proceedings in execution of an order of her 
Majesty in Council of 17th May 1879, and the matter in dispute is stated in 
their Lordships judgment. 

On two occasions in the Court of the Subordinate Judge, first on 30th June 
1881, and again on I5th April 1886, it was found that tlie aniin deputed to the 
spot, and directed to report, liad taken into consideration the survey map 
instead of confining himself to the thakbust. An appeal from the order of the 
latter date was preferred to the High Court, whereupon a Division Bench 
(Tottenham and Norris, JJ.) was of opinion that the Subordinate Judge had 
been right in limiting the decree- holder to the thakbust, and that he had, as a 
matter of construction of the order in Council, stru^tly adhered to its terms, 
correctly declining to give it a wider scope 

Mr. li, V. Doifne and Mr. J, D. Maune appeared for the Appellant. 

Mr. C. W. Araihoon for the Respondents. 

For the appellant it was argued that he was entitled to lands appearing by 
the survey pi*oceedings qf 1839, in other words, by the thakbust, as corrected by 
the subsequent proceedings, and the scientific survey maps, to Ije to the north 
of the northern bank of the true channel of the Ganges in 1839. Reference was 
made to Wilson's Glossary, 501, for the definition of thakbust. 

[109] Counsel for the Respondent was not called upon. . • 

Tlieir Lordships' judgment ^as delivered by 

Sir R. Couch.— This is an appeal from a decree of tiie High Court of 
Cabutta affirming an order of the Subordinate Judge made in the execution of 
an order in Council of the 17th May 1879. The judgment of this Boai:d upon 
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whieh that order in Goupcil was made was given on the 22nd March 1879. ' 
It referred to and ado])ted a judgment which was given on the same day in 
another case of a similar nature. In that judgment their Lordships said that 
the hoard, when the matter was previously before them, came to the conclu- 
sion that the Maharaja, the present appellant, had had adverse possession of 
all the land that was above the northern hank of the river Ganges in 1839, 
and from that time to 1857, and had therefore established a title to that 
portion of tlie land in dispute, but to no more, and that a map of the amin which 
was made in a great measure from the thakbust proceedings of 1839 w'hich 
had been referred to was at that time assumed by the Board to be correct, but 
that their attention having been called tb a statement of thp amin, showing that 
this map was not a correct map, they ** thought it better and safer in this 
case to take the thakbust map of 1839." That ))eing so, they came to the 
conclusion that the Maharaja was entitled to recover so much, if anv, of the 
land claimed by him in this suit as was demarcated by the thakbust map and 
proceedings of 1839, as then lying to the north of the northern bank of the 
river Ganges." Her Majesty’s order in Council was made in the same terms. 

Now tlie present contention of the appellant is fairly stated in the appel- 
lant's case, and it is this * — "In the present case it has appeared on the 
proceedings in execution of Her Majesty's Order in Council that the profes- 
sional survey made in the .same year as the thakbust, 1839, differed mat eriall> 
from the latter, and would give this appellant a much larger area as lying to 
the north of the northern bank of the Ganges, and that the thakbust map 
was unscientific and untrustworthy. This appellant contended"— that is, 
before the lower Courts — “and now submits that his contention was well 
founded, that the intention of their Lordships’ judgment and report was to give 
him all the land which m fact lav to the north of the true river-hed of 1839, and 
[llO] that such true nver-hed is that shown by the survey map of 1839." In 
the reasons of the appellant's case it is said that “ it should have been held 
that this appellant was, on a duo construction of the judgment of the Judicial 
Committee of the 22nd March 1879, and the order ol Her Majesty m Council 
of the 17th May 1879, entitled to whatever lands should by the survey proceed- 
ings of 1839. the thakbust map as corrected by the subsequent 

proceedings, and scientific survey map, appear to have lain to the north of 
the northern bank of the true bed of the river Ganges in 1S39." So that in 
fact what the appellant contended for in the lower Courts and now contends 
for here is that tlie survey map is to be taken as the map showing the 
demarjpation of tlie land, correcting the thakbust map, wdiera it differs from it , 
in fact that tlie survey map should be substituted for the thakbust map. 

Now, whatever mav he the merits of the one or the other, about 
which it is not necessary to say anything, because their Lordships have not 
the materials before them to enable them to say whether the survey map is the 
map which ought to have been used bv the Judicial Committee when this judg- 
ment was given, the words of the judgment and of the order in Council are 
not in any wa^ ambiguous. There is no difficulty in Interpreting them. The> 
say distinctly that the Maharaja is to recover what was demarcated by the 
thakbust map and proceedings of J839, and it appears from the judgment to be 
obvious that the proceedings in 1839 meant the proceedings relating to the thak- 
husirmap. • It could hardly be that their«Lordshipa, when they gave that judg- 
ment, int ended by the words " proceedings Sf 1839 " to include a survey map 
which it 13 now said differs from the thakbust map and is sought to be used to 
correct it. The lower Courts in the execution of this order in Council appear to 
have taken the righ^view, and their Lordships will therefore humbly advise 
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Her Majesty that the appeal he dismissed and the decree of the High Court be 
affirmed. The appellant will pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. Burtnji, Yeates, Hart and Burton. 
Solicitors for the Respondents : Messrs. T. L, Wilson d' Co. 

C. B 


[Ilf] PRIVY COUNCIL. 

The ^9lh and SOth April, lti90. 

Presknt : 

Lord Watson, Sir B. Peacock, and Sir R. Couch. 

Ran Bijai Bahadur Singh Defendant 

versus 

Jagatpal Singh UlaintiH 

and a cross-appeal. 

Bishesliar Baksh Singh Piaintill 

vets us 

Ran Bi]ai Bahadur Singh and anothei Defendants. 

I On appeal from the Court of the Judicial Commissioner of Oudh.| 

O^idh Estates Act, I of IbGO, ss, band and subsection 11 of s. 22 — 
Descent of talukh — Disqualification of insane peison to 

inherit by Hindu law — Insanity not proved. * 

A talukh, cntcred*iii the lists 1 and 2, prepared iii conformity wi% section 8 of the Oudh 
Khtateb Act, 1809, de.scend's, according to the rules pointed out iii section 22, as an impartible 
estate to the single heir determined by the TTiiidu law of inheritance. Brij Indar Bahadur 
Singh V. Jankee Koer (L R , f> I. A , 1) followed. Exclusion, under the Hindu law, of a 
claimant from the inheritance on the ground of insanity could nut bo inferred merely from 
his being described in the plaint as insane, or from his suing by a guardian certified under 
A'ot'XXXV of 1858. Although he might be incompetent to commence the shit, or to proceed* 
with it except by a guardian, this did not establish that he was excluded when the succes- 
sion opened 

Appeal from a decree (ist November 1886) of the Judicial Commissitiner 
modifying a decree (19th January 11885) of the District Judge of Rae Bareli. 

This suit was instituted in 1862 on behalf of Rae Jagmohun Singh, 
deolbsed during the proceedings and succeeded by his soi\ Bai Jagatpal Singh, 
the respondent, a minor, by bis mother and guardian. With Rae Jagr&ohun, 


77 



I.L.B. 18 Cal 112 RAN BIJAI BAHADUR SINGH V. 

his brother, Bae Bisheshar Baksh Singh, also sued, and was the appellant in the 
second of these appeals. They claimed possession, by right of inheritance, of 
nineteen villages forming the talukh of Dasratpur in the Phrtabgurh district, and 
also of a one-third share in four villages alleged to have been purchased out of 
the profits of the talukh. They made title as the nearest male heirs of the last 
talukbBar, Eudr Narain Singh, who died without issue in May 1869, and 
[112] was succeeded by his mother, who died in 1879. The talukh was then 
held by his stepmother Saghu Natb, on whose death in 1881 possession was ob- 
tained by the defendant Diwan Bam Bijai Singh, a descendant from an ancestor 
common to him and the plaintiffs, named Hirde Sah. 

The questions now were whether the talukh descended as an impartible 
estate, and whether, if Jagmohun was the heir, he had not been excluded from 
the inheiibance by reason of his having been of un«iound mind. 

In the plaint Jagmohun was described as insane ; and as therefore suing 
through his wife, Thakurain SiiUan Kunwar, who had been appointed his 
guardian under the provisions of Act XXXV of 1858, by reason of his unsound- 
ness of mind. 

Diwan Ban Bijai, by his written statement, alleged that the plaintiffs were 
not the nearest male heirs of Budr Narain, and claimed that he, as the nearest 
male heir of the elder branch of Hirde 8ah*H descendants, had the best right df 
succession. 

Issues were fixed on these points, and also on the question, raised in 
the course of the proceedings, as to Jagmohun'sdisqualifioation. The suit was, 
after two remands by the Judicial Commissioner, dismissed by the District 
Judge, on the ground that the plaintiffs were not shown to be the nearest heirs 
of Budr Narain Singh. On the appeal and cross-appeal of the parties, the suit 
was a third time remanded by the Appellate Court, for the trial of new issues 
relating to Jagmohun’s mental condition and his alleged exclusion on that 
account. The return of Muhammad Samiulla Khan (who had succeeded the 
District Judge whose judgment was under appeal) was to the effect that, although 
Jagmohun was weak, the evidence had not shown that, from any defined period, 
he had been in a state of mental unsoundness, such as would, in the Judge's 
opinion, have excluded him from inheriting. 

After this Jagmohun died, and by order of the Appellate Court, dated 2itfnd 
June 1886, Jagatpal, his minor son, suing by a guardian n/f Thakurain * 
Sultan Kunwar, was entered on the record. 

The Juchfial Commissioner's finding reversed the above as to Jagmohun’s 
state of mind ; and# in effect, was that he (at [113] that time deceased) had 
been of unsound mind, and thereby had been disqualified from inheriting, 
at the date of the death of the last talukhdar’s mother in 1879. However, he 
held that the present respondent, Bai Jagatpal, his minor son, was entitled 
at that time to inherit, and had inherited the talukh upon his father's exclusion ; 
and that he alone was entitled, without Bae Bisheshar Baksh Singh having 
«any interest iy the talukh or any right to sue jointly or alone, by reason of the 
talukh being impartible, and descending according to the custom of primo- 
geniture upon Bai Jagatpal. But the latter was not in his opinion entitled 
to a share of the four villages. 

From that judgment the present thre& aypeala were preferred — ^the first, by 
the defendant Diwan Ban Bijai ; the second, a cross- appeal, by Bai Jagatpal 
as to the four villages : and the third was preferred by Bm Bisheshar Baksh. 
The first two of thesii appeals, by an order in Council of the 3rd April ^89 
were directed to be consolidated, and heard on one case on each side ; and Bai 
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Jagatpal was allowed to refer to his printed case, in them, for his case in the 
third also. 

Mr. T. H. Cowie, Q.C., and Mr. J. IJ. A. Z/mwsow, for the appellant, Di wan 
Ran Bijai, argued that the Lower Appellate Court had been wrong in reversing 
the decree of the District Judge, which dismissed the suit. That dismissal 
was right, and it should have been held, affirming the decree of the first (Jburt, 
that Diwan Ran Bijai was rightly in possession. The respondent Jagatpal, 
having been brought on to the record as representing his father Jagmohun, 
was not entitled to a decree on the basis of any supposed rights of his own, 
superior to tiiose of his father, whom he^ represented As to the devolution of 
the inheritance according to Act 1 of 1869. s 22, they referred to Bnj 
Indai' Bahadur Stngh v. Jankee Kocr (L. R., 5 I. A., Ij. 

'Mr. J. Eiqhy, Q.G., and Mr. R. V, Doyne, for Jagatpal, argued that the 
judgment of the Judicial Commissioner, though wrong as to the exclusion of 
Jagmohun, on the ground of his insaniU, was correct in holding that this 
respondent was entitled to inhei it. This they maintained against the appel- 
lants in the first and third appeal ; and in the cross-appeal they argued that 
[114] the four villages should be treated as an increment to the talukhdari 
estate, devolving, like that estate, upon Jagatpal. 

Mr. c/. D. ^ayne, for Hae Bisheshar Baksh, maintained his right to claim, 
and that there should be no decree against him carrying costs. 

Mr. R. V. Doyne replied. 

Their Lordships* judgment was delivered by 

Sir Barnes Peacock. — These appeals relate principally to a taluk called 
Dasratpui, which was created by a sanad by the Governor-General after Lord 
Canning’s proclamation, and as to which it was stated that it was a condition 
of the grant that it should descend to the nearest male heir under the rule 
of primogeniture. The estate was entered in the lists No. I and No. 2 
established by s 8 of Act I of 1869; and consequently, according to a former 
decision of this Board, it descended according to the rules pointed out in 
s. 22 of that Act. The last male owner of the estate was Rudr Narain 
Singh, who died in the year 1869; and according to clause 11 of s. 22 it 
descended to the heir according to Hindu law. He died a minor without 
having been married, and his mother, Kharaj Kunwar, became his heir, and 
^ook a mother’s interest in the estate, which is not an estate for life, but a 
woman’s estate by inheritance. A mutation of names was made in which 
her name was entered together with that of Saghu Nath Kunwar, who« was 
the step-mother of the last owner of the taluk, and who Jiad no interest as 
an heiress. Kharaj Kunwar, the mother, died in the year 1579, but the step- 
mother, SagbuNatb, remained in possession up to the time of her death on 
the 21st of November 1881. Upon her death Ran Bijai Singh took possession 
of the estate. 

A question might arise upon the construction of clause 11 of s. 22 
whether the estate descended as an impartible estate. Their Lordships are of 
opinion, looking to the provisions of Act I of 1869, list 2, s. 8, and s. 22, 
that it was the intention of the Legislature that the estate should descend 
as an impartible estate. 

The action out of which these ^pfials arise was brought by Jagmohfip, 
who was the eldest son, and Bisheshar, who was the third son, of Pirthipal, 
against Ban Bijai for the recovery of the [115] estate of which he had held 
posselsion. They were the nearest relatives entitled to succeed but for 
Dtigbijai Singh, who was the second son of Pirthipal. Drigbijai was not made 
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a party to the suit, tliough be was living at the time when it was commenced*. 
He never claimed the estate. According to the construction Which their Lord* 
sbips put, and which seems to liave been put in the Courts below, upon 
s. 22, the estate descended as- an impartible estate, and consequently 
Jagmohun and Bishoshar could not take lointiv. Kegarding the question which 
of thmBe two should take, it was rightly decided that Jagmohun was the proper 
heir if he was not excluded from inheritance in consequence of insanity. The 
question of Jagmolnin's sanity or insanity appears, so far as the taluk is con- 
cerned, to be the m iin question now before their Lordships. In the plaint he is 
described as insane, and he sued through his wife as his guardian. But the plaint, 
nevertheless, claimed that the estate had descended to Jiim, and although he 
might he incompetent to comraenco the suit, or to proceed therein except by a 
guardian, it is no evidence, nor does it load to any interence, that he was not 
the heir-at-law, and that he w’sis excluded from inheritance on the ground of 
insanity : the plaint, in which Bislieshar loined. goes on to state that “the plain- 
tiffs are sapindas, being the sixth in descent from Hirdo Sah, and under the 
ordinary rules of the Hindu law the plaintiffs are the nearest male heir< and 
collaterals.” Jagmohun could not have been an heir if he was excluded from 
inheritance. The plaint shows that Jagmohun was considered competent to 
inherit, and that he was not excluded hv reason of insanity at the time wdien 
the succession opened, although he might have been insane at the time ot the 
filing of the plaint. 

Upon the question of his sinity many witnesses were called, and especially 
two medical mtjn, Dr. Bond and Dr. Mclleddie Their evidence varied, and the 
fludge of the lii^t Court found that Jagmohun was not so insane as to exclude 
him from the right of inheritance. The Jo.irned Judge states • “I am of opinion 
that, from the evidence on record, the fact of Rae Jagmohun Singh’s being insane 
so as to bo declared disqualified to inherit the property in suit is not proved.” 
Again he says In this case the important evidence is that of two res)>ectahle 
surgeons, one of whom has been produced by defendant, and tlie other 

by plaintilf . The evidence of Dr. McReddie is for defendant, and that of Dr. 
Bond for plaintiff. Both these gontleinon are civil surgeons, but withal their 
evidenc3 is so conflicting that the conclusion to be arrived at therefrom can 
in no way be identical Dr. McReddie has distinctly deposed that Rae 
Jagmohun Singh is insane, while Dr. Bond’s evidence clearlv indicates that Rae 
Jagmohun Singh is by no means insane , he is weak and idiotic ” (he gives 
native word for idiotic, w’hich probably is not accurately translated), “ and 
does not speak, hut his body and mind are all right In order to decide tlie 
case one way or the other, it is necessary to give preference to the evidence of 
one party over that of the other. I have read the evidence of both those 
gentlemen twice over, and after a careful consideration I arn of opinion that 
preference should be given to the evidence of Dr. Bond ” 

Their Lordships have carefullv considered the evidence of these gentlemen, 
and they concur in the view expressed by the Judge of First Instance, that the 
prefereneo ought to be given to that of Dr. Bondr and that Jagmohun was 
not so insaiift as to he incapable of inheriting. 

Dr. Bond states that he examined Jagmohun. He says : “I have seen Rae 
Jagmohun Ringh three or four times within the last 18 or 19 months. I do 
ndt remember the period of intervals between each visit, but my visits were not 
paid Buoeessivelv. There are no symptoms of paralysis now. It is possible he 
might have been struck with paralysis on a previous occasion, because his tongue 
is clogged. It hap^ns in pai'alysis and from other causes. 1 did not examine 
him«to ascertain wny he lost his power of speech,” Therefore Dr. Bond rather 
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attributes his incapacity to speak to an attack whicl\ he* may have had of 
paralysis than to insanity. On the other hand, Dr. McKeddie speaks of his not 
replying to questions as one of the symptoms which induced him to believe that 
the gentleman was insane He says, '' I went to examine Bae Jagmohun Singh 
to Birapur a second time, as requested by the Court, on 6th June 1882, but 
could not see him, as he was not at Birapur then When 1 sawRae Jagmohun 
Singh on 29th April 1882 he was quite insane, from his appearance he had been 
insane probably foi [l I7J a long time His age being between 60 and 70, it was 
very probable that he would never recover from liis insanity. I could not say 
exactly how many years he had been insane, but probably for many years. I could 
not say with any certaiiity if he ever had arfv lucid intervals. He could make no 
ditference between right and wrong, andcbuld not manage his affairs.” Their 
Liordphips, in the coi rss of the argument, called attention to the view of Dr, 
McBeddie as to his not being able to distinguish between right and wrong. It 
appears that he gave no answers to the questions. It did not follow that lie 
was not capable of distinguishing hot ween right and wrong from his being 
incapable oi answering the questions. He says, on cross examination, I 
judged his insanity from t)ie appearance of his face and from his nob replying 
to or understanding questions put to him, and from my experience of insane 
people.” Then, again, to defendant’s vakil he says, “ When I saw Bae Jag- 
rnohun hi^ insanity seemed to he congenital, but with a healthy woman a sane 
child might he hoin.” This no doubt had reference to the fact of Jagmohun’s 
having a son then living who was sane Looking to the evidence of those 
two gentlemen, tlunr Lordships agree with the first Judge that the evidence of 
Dr. Bond is more reliable than that of Dr McBeddie. 

Many other witnesses were called, and conflicting evidence was given on 
the subject ot this gentlernau’s state of mind Some say that he was insane , 
that he could nob speak, that he pointed, and that if he wanted the revenue 
paid, he made a pointing with his hand in some way ; and so he did with 
reference to his servants , but it did not follow from that that he was 
insane , he was exercising his mind upon the subject . although he did not 
express his thought bv words, he expressed them by signs. If he was incapable 
of speaking, this expression oi his ideas by signs did not necessarily siiow that 
ho was insane, if the orders which he gave by signs as to the payment of 
revenue oi as to other matters were not those ot an insane man. 

^ A very impoi tant matter in considering Ins state of mind is the manner in 
which he was treated by his own family None of his family, prior to the applies- 
» tion for a certificate of insanity, long afterthought to the succession had attached, 
ever treated him 18} as insane. The priests allowed him to perform all his 
religious duties. He performed the oblations to his father, which, according to 
the religion of the Hindua, would have no beneficial effect, and ought not to have 
been performed by him. if he had been in a state ot insanity. One of the princi- 
pal reasons why according to the Hindu law insanity excludes from the right of 
inheritance, is, that an insane person is incapable of performing religious duties, 
and because he is incaiiahle of providing for the marriage of daughters, and other 
matters of that sort But in this case this gentleman performed then] ail. His 
family never objected , the priests never objected. He is stated to have been 
present at the marriage of his daughter, although there is conflicting evidence 
upon that point. Ho himbelf was allowed to marry ; he was married three 
times to Jadies whose fathers would iti^all^prohabihty have refused bo allow theil: 
daughters to marry an insane man, and by one of them he had a son who 
was not insane. All these circumstances, with reference to the mode in which 
he wafi(itreated by his family, appear to their Lordships to^have considerable 
weight and considerable importance in deciding the question of his sanity. « 

> 

scAii.— n ><1 



I.L.R'. 18 Cal. 119 ran buai Bahadur singh v, jagatpal singh [1B90] 


The first Judge having found that^ he was not insane, the Judicial Commis- 
sioner upon oonsidering the evidence came to a contrary conclusion. One 
point to which the Judicial Commissioner attached very great importance was 
the will of his father, Pirthipal, in wliich the father stated that he was insane. 
The mere statement by the father in his will that his son was insane was no 
evidence upon which the Court could propeily act in determining the question 
as to the son's exclusion from the right of inheritance upon the ground of 
insanity. 

Looking to the evidence on both sides, their Lordships arrive at the con- 
clusion that there weie no sufficient grounds for the Judicial Commissioner 
reversing the finding of the first Court. Drighijai, wha was the next heir, has 
never claimed the estate. Why, we are not told. If he believed that Jagmohun 
was insane, and excluded from inheritance, the estato would have belonged to 
him. klisheshar, the co-pla.intiiT and younger brother of Jagmohun, never 
claimed the estate upon the ground that Jagmohun was excluded from inherit- 
ance, for ho joined him in tlie suit, and stated that he C119] was one of the heirs. 
He made a mistake at the time in considering that the estate went to two sons, 
whereas it was impartible : but he treated Jagmohun as a man who was 
competent to succeed by way of inheritance, and not as one who was excluded 
from inheritance, by reason of the state of his mind. Ran Bijai, the defend- 
ant, sets up the insanity of Jagmohun,. not as showing that he himself had a 
title, in consequence of the insanitv, hut as a technical objection. His case is 
Jagmohun is insane, and not competenii to inherit, and therefore 1 have a 
right to remain in possession until the right person sues me ’’--that is, until 
the sons of Drigbijai, who was the heir if Jagmohun is excluded, come forward 
and assert their right Rut they do not come forward, nor do they claim the 
estate It is therefore to be inferred that they do not consider Jagmohun to 
he excluded from the right to inherit. 

That appears to their Lordships to dispose of the case so far as the talukh 
is conceined. Rut another question was raised with regard to some villages. 
It appears that some villages were purchased by Saghu Nath before her death and 
whilst she was in possession of the talukh, and that she had left those villages 
bv her will to Ran Bijai, who took possession of them. Roth Courts have 
concurred in finding that those villages were not purchased by Baghu Nath out 
of the profits of the estate, but that they >vere purchased by Ran Rijai in her 
name, and that lie provided the money for their purchase. Rut, even if thifi 
had not been so, Saghu Nath was merely a trespasser upon the estate, and if 
she trespassed upon the estate and received the mesne profits, it is not clear * 
th.at a Court of Equity virould earmark those mesne profits, and say that because 
the mesne profits must have been expended in the purchase of the villages they 
necessarily passed with the estate. It is not tlie case^of a widow inheriting and 
purchasing property out of the assets of the estate which she takes as widow, 
for those have been considered by law as an augmentation of the estate , but 
this is the case of a stepmother w*ho was not entitled to succeed to the estate, 
and who, if she disposed of any portion of the renta and profits, was disposing 
of them asfeprofibs which she had received as a trespasser. 

Under those circumstances their Lordships think that Ran Bijai is entitled 
to the villages. 

« [180] In the course of the procaedings Jagmohun died, and Jagatpal, as 

his eldest and, their Lordships undersfand. his only son, was admitted to 
represent him in the appeal. Rut the Judicial Commissioner has awarded the 
estate to him as if he was the plaintiff in the suit, whereas he ought tm have 
awarded it to hini^as the heir and representative of his father, Jagmohun. In 
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th&t respect their Lordships think that the decrea of the Judicial Commissioner 
ought to be modified. 

As regards the moveable property mentioned in the Judicial Commissioner’s 
decree, their Lordships at the commencement of the argument asked what pro- 
perty was the subject of appeal, and it was stated by the learned Counsel that 
the moveable property was not a subject-matter of the appeal. The Judicial 
Commissioner has awarded certain moveable property to the substituted appel- 
lant, but it IS not a subject ot the appeal. 

Their Lordships, upon the whole, will therefore humbly advise Her Majesty 
that the decree of the Judicial CoraraissiQner ho varied by describing Jagatx3al 
as the “ substituted afipellaril, as representative of his tather, Jagrnohun,” 
instead of describing him as “the minor plaintiff,’’ and, subject to such 
variation, that the decree be affirmed. 

The appellant, Diwan Ban Bijai, must ]}a> the costs of his appeal. 

In the appealbf Bisheshar their Lordships will liuiiihly advise Her Majesty 
that that appeal be dismissed. The appellant must pay the costs of both the 
respondents. 

dismissed 

solicitors for the. Appellant Diwan Ran Bijai, Messrs Waikins and Lattey. 

‘ Solicitors for the Appellant Rae Bisheshar Baksh ; Messrs. Barrow and 
Roger s. 

Solicitors for the Respondent and Cross- Appellant, Bai Jagatpal: Messrs. 
Young, Jackson and Beard, 

C.B, 

HOTES. 

[ As rf*g4ird«. thr doscont of tiiliu|driri ehtalo au iinparLiblc i*hUtc ‘•00 also (I'JOl) lid All., 
309 ; (1904) HOC. 45 , (1904) ‘20 All., 393 ] 


[121] APPELLATE CIVIL. 

The IMh Uigust, 1^90, 

Present 

Sir W. Comer Petheram, Kt.. Chief Justice and 
Mr. Justice Rampini. 

E. Maseyk and others by their Receiver C. V. Argles’ Defendants 

vers%cs 

Bhagab^ti Barmanya Plaintiff'.' 

Hight of occupancy — Effect npon acquisition of right of ucchpancy of raiyat 
being jointly interested in land asijaradar — Bengal Tenancy Act 

{VIII of lhb5), s. sub-spction 6v).’ ^ 

Both under section 22, sub-seotion (3pof the Bengal Tenancy Act (VIII of 1885) and 
under the previous law a person jointly interested in land as ijaradar does not thereby lose 

* ilppeals from Original Decrees Nos ISO and 176 of 1880, against the decrees of Babu 
Baj Ghunder Sauyal, Subordinate Judge of Moorshedabad, dated 23rd hpril, 1889. , 
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his occupanoy rights, and a fortiori hih entire rights as a tenant, in land held and cultivated 
by him as a raiyat. 

Our Buksh Hoy v. Jeolal Hoy (1. L. B.. 16 Cal , l'^7), referred bo 
This suit was instituted by Fudan Kuwari and Bhagabati Barmanya, 
alleging that they were 8 annas propiietors of two estates in the district of 
Moorshedabad, and claiming to eject the defendants from a lialf share in 602 
bighas 18 cottahs and 16^ gundahs of land The plaintiffs stated that the 
defendants were formerly ijaradars of the land, but their lease expired in the 
year 1282 when the plaintid's let their H annas share to one Gopi Lai Panday, 
who defaulted in payment of his rent, whereupon tiiey sued and ejected him 
under the terms of his lease, tlius obtaining direct possession of the land be- 
longing to them with tlie exception of the land in suit. The^ prayed for joint 
possession of the land along with the principal defendants and the defendant 
Chhya Kumari and for mesne profits. 

The defendants pleaded At// a) that thu\ were occupancy raiyats of 

the land in question and c.mUI not he ejected 

During the pendency of the suit in the lower Court the plamtifi No. 1, 
Fudan Kumari, died, and the plaintiff No 2, bhagabati [122^ Barinanya, 
claimed to be entitled an<l was allowed to continue the suit as owner b\ right 
of survivorship of the entire 8 annas share of the land 

There was no dispute as to the following facts. In 1253 h. S., Mr. James 
Maseyk, the predecessor of tfie defendants, took an ijaia lease of tlie defendant 
No. 4, Chhya Kumari's 8 annas sha'-e of the land, and the defendants 1 to 3 
continued to bold this ijara lease up to the date of suit The plainlitl’s 
8 annas share vras let in ijara to one Khudiram Pande\ from 125310 1258 
B. S., after which it was let m ijara to the defendant No, 2, C B Mase\k, 
down to the year 1282. From 12H3 to 1290 it was let to Gopi Lai Pande>, tfie 
son of Khudiram, hut, as alieady mentioned, his lease was put an end to, and 
he was ejected on the 28tli Hysaek 1290. The Masevks therefore were 
ijaradars of the whole IG-annas share of the land from 125K tu 12H2, from 
which year tliev were holding an 8 annas interest in it. 

The defendants alleged that, in addition to their interest as ijaradais in 
the land, they had since the years 1253 and 1254 a rai>ati interest in 
the land in dispute which had ripened into an t)ccupancv right, or at least into 
a non-occupanev right, in consequence of which they could not be ejected in 
the suit as framed. * 

The lower Court gave to the plaintiff^ Bhagabati Baniianya, a decree for 
the relief sought. The defendants ajipealed to tlie High Court. 

Mr. Woodfoffe and Baboo Uwarko Naih CkuckathnUf/ appeared for 
the Appellants. 

Mr. Evans and Baboo Gnjfi tyuukcj Mozurndar appeared for the Respondent. 
The judgment of the High Court (Pethkham, C. J., and Rampini, J..) 
after setting out the facts, proceeded as follows * - ~ 

It is evident that both under the former *and the present law the 
defendants Kbeing down to 1282 ijaradars of the whole 16 annas proprietary 
interest) could acquire no occupancy rights in the land. No doubt it they 
had acquired an occupancy right previously to 1258, they would not lose it 
by their, becoming ijaradars, hut they themselves assert that they acquired the 
jotes in 1253 and 1254, and between tho^ years and 1258 there was nol [l283 
sufficient time for the acquisition of occupancy rights by tljem. Hence, unless 
they have acquired occupancy rights subsequently to 1283 (i.e., 1876), th^' can- 
not ]iave acquired ffhem at all. Now, there can be no doubt that the defendants 
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•have cultivated the land as raiyats from 1283 up to now. This is 
apparent from the evidence in the case, and the fact that they have of late 
years held land as tenants is further proved by an arbitration award passed in 
a case, No. 47 of 1879, in which Gopi Lai Panday was plaintiff and the 
Maseyks were defendants. The decree based on this award is dated the 18th 
June 1881, and it decidedly confers on the defendants the status and rights of 
tenants, tor by it is settled that the defendants are in future to pay rent to the 
plaintiff' for the land in dispute in this case ; so that even if the defendants 
were not tenants previous to 1881, they certainly became so on the 18th June 
1881 . They therefore catinot now be regarded and dealt with as mere trespassers. 
We tljink, however, that there is ample* evidence to show that thev were raiyats 
of tlie land trorn the beginning of tJie year 1283 H. S. (?. ^* , 12tli April 
1876), and from that date rights ol occupancy began to accrue to them. 

The plaintiff, how<wei, fcontonds that the defendants cannot have acquired 
occupano rights since then for two reasons: (1) owing to the opeiation of the 
provisions o! section 22, sub-section 3 of the Bengal Tenancy Act, \vhich has 
checked the growth ol occupancy rights from the 1st November 1885 ; and (2) 
owing to the fact that the land is khaniar land, in which according to section 
116 of the Bengal Tenancy Act, as well as to section 6 of Bengal Act VIII of 
1869, no occupancy rights can accrue. Under the Tenancy Act even non-occu- 
panc\ Eights cannot accrue in such land. 

The provisions of section 22 (3; of the Tenancy Act are, however, peculiar. 
They no doubt lay down that a person holding land as an ijaradar shall not 
acquire a right ot occupancy in any land comprised in his ijara. But 
they do not sav that he shall thereby lose all his rights as a non-occupancy 
raiyat or as a tenant. Further, while they sa^ that an ijaradar shall in this way 
lose his occupvincy rights, they do not sa> that a person merely jointly interest- 
ed m land as an ijaradar shall thereby lose them. ri24} It is to be observed 
that sub-sections 1 and 2 of. the same section clearly lay down that a person 
interested as proprietor and permanent tenure-holder, whether jointly or singly, 
shall lose his occujiancy light m land cultivated b> him It can scarcely be 
by accident, then, that a siiinlar provision with regard to ijaradars has been 
omitted from sub-section 3 No case has been brought to our notice in which 
it has been laid down that under the old law a person jointly intoiested in land 
as an ijaiadar shall lose his occuiiancy rights in land cultivated by him Tn 
► (htr Biiksh Hot/ v. Jcolal Hoy (1. L. K., 16 Cal , 127) it has been pointed out 
that the lule ol law laid down in sub-section 2 of the Tenancy Act did not 
prevail under the old law, so that when sub- section 2 is clearly an innovation, 
it must be concluded that the difference between its provisions and those of 
sub-section 3 is deliberate and intentional. Hence we must hold that, both 
under the former and* the present law, a person jointly interested in land as 
ijaradai does not thereby lose his occupancy rights, and a fort/on his entire 
rights as a tenant, in land held and cultivated by him as a raiyat. 

(The judgment then proceeded to deal with the question as to whether 
upon the evidence the disputed land was kkamar land, and, after liolding that 
it was not, concluded as follows : — J • 

In these circumstances we cannot but hold that the plaintiff has failed to 
discharge that burden, and consequently there would jseem to he nothing to 
prevent the accrual of occupancy and aqn-occupancy rights in the dis.puted S02 
bighas. As to whotVier the defendants are occupancy or merely non-occupancy 
raiyats, it is unnecessary for us to decide. It is sufficient for the purposes of 
this ease if we find the defendants to be raiyats or tenants of the land in dis- 
pute. As we find them to be such, it is clear that they Cannot be ejected in 
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the present suit as framed, for they cannot be elected except on the groundiS 
specified in tlie Tenancy Act, and which are not alleged to exist. We 
accordingly decree this appeal and dismiss the plaintiff’s suit with costs. 

Appeal allowed, 

A. A. C. 


[125] APPELLATE CIVIL. 

The lOtii Se}itBmber, 1600. 

Present ■ 

Sir W. Comer Petheram, Kt,, Chief Justu e, 
AND Mr. Justice Kampini 


Monindra Nath Mookerji Defendant 

versus 

Saraswati Dasi Plaintili'. ’ 


Sale for arrears oj Road C'cs?— Certijicate of title —Certijicaie of unpaid demand 
— Collector of the district —Defects in service of notice and in proclaimition 
of sale— Act XI of IHbff ss, 27, iiH — Bengal Act VII of IbOb, ss 6, 6, 11 
— Bengal Act VII of 18 H 0 ,sh. 2, i, /, 6, cL. (:^), 10, 19 — Code of Civil 
Procedure (Act XIV of lbH"2), ss. 269, dl4. 

A uortific'atc of title under ^cl XI of isr>9, s. 28, and Rengal Act VII of 18GH, s. 11, 
Issued before the oxpir\ of tbe period of bixtv days required by n. 27 of Act XI of 18i59 frujii 
the date of sale, is not a certificate duly issued under the provisions of those Acts, and cannot 
cure defects in the service of notice or in the proclamation of sale. * 

The ccrt^ficaie in exocution of which the plaintiff’s estate was sold was not made or 
signed by the Collector oi the district, but by a Deputy (yollnctor Held, that under s 7 of 
the Public Demands Recovery Act (VII of 1880) a certificate under the Act must be made 
and filed by the Collector of the district, and not by any officer gazetted to perform the 
functions of a Collector under Act VII of 1880 

This was a suit to set aside a sale of taluk No. 1072, oomprising mouisah 
Cliundiberia and other mouzahs, and to recover possession thereof with mesne 
profits. The sale took place on the 29th November ^886, under an order of 
the Deputy *CoU6ctor, for arrears of road cess, amounting to Rs. 2-14 due in 
March 1885, and the taluk was purchased by the defendant for Rs. 400. The 
plaintiff alleged that she received no notice as nrescribed in section 10 of the 
Public Demands Recovery Act (VII of 1880) ; that no proclamation of sale was 
regularly issued ; that the property was sdld far below its proper price, causing 
substantial loss to the plaintiff ; that the defendant purchased the property 

^ Appeal from Original Decreo No. 119 of 1889, against the decree of Baboo Radha hfishna 
Sen, Suburdinatcs of the 24-PergunnahB, dated the 2nd April, 1889. 

jh 
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-fraudulently ; and that the defendant was placed in poaefession thereof within 
sixty days, the usual time prescribed by s. 27 of Act XI of 1859 
for the ooufirniation of the sale. The Sabordinate Judge gave a decree in 
favour of the plaintiff, finding that her allegations [126j were substantiated, 
and ordered the sale to be cancelled and the plaintiff placed in posses- 
sion. The plaintiff also recovered mesne profits from the date of the 
defendant’s taking possession, deducting the sum of Be. 165-2 paid by 
the defendant on account of cesses. The defendant appealed to the High Court. 

Mr. W. C honncrjce and Baboo Umakali Mookerjee appeared for 
the Appellant. 

Dr. Rash Tiphc^i Gho^c and Baboo Saroda Churn Miller appeared for 
the Bespondent. 

The arguments sufficiently appear from the following judgment of the 
High Court (Pbtheram, C.J., and Rampini, J.) — 

The plaintill' lias brought this suit to set aside the sale of a taluk of hers, 
which was sold on the 29tli November 1886 for arrears of road cess, amount- 
ing to Rs. 2-14, and which taluk was purchased by the defendant. She alleges 
that she received no notice of the filing of the certificate under the Public Demands 
Reoovorv Act in the office of the Collector, as required by s. 10, Bengal 
Act Vll ot 1880, that the proclamation of sale was not duly made , that the 
estate was in consequence sold for an inadequate price ; and that the sale was 
confirmed before the expiry of 60 days from the date of sale, as required by 
8. 27, Act XI of 1859. The defendant traverses all these allegations, but 
the Subordinate Judge has found them to have been substantiated by the plain- 
tiff'. lie has accordingly given her a deciee, setting aside the sale, and has 
awarded her mesne protits, less a sum of Rs. 165-2, proved to havo been paid 
by the defendant as cesses during the time he has been in possession. 

The defendant now appeals and contends (1) that the Subordinate Judge’s 
findings as to the non -service of the notice required by s. 10, Act VII of 
1880, and of the proclamation 'of sale and as to the property having been in 
consequence sold for an inadequate price are wrong , and (2) that even if there 
has been any omission or irregularity in the service of the notice and proclama- 
tion of sale, >et, as the appellaut^’has obtained a certificate of title dated the 
7th rianuary 1887, his title cannot, under the provisions ot s. 8 Act VII 
ol 1868, bo impeached on this ground, and cannot thereby be affected. 

[l27j We will deal first with the second of these contentions. Section 8, 
Bengal Act Vll of 1868, prescribes that every certificate of title which may 
be given to a purchaser under s 28 of Act XI of 1859 or s. 11 of Bengal 
Act VII of 1868 shall be conclusive evidence in favour of such purchaser 
that all notices in or by Act XI of 1859 or Act Vll of 1868 required to he 
served or posted have 6eeri duly served and posted, and the title of any person 
who may have obtained any such certificate shall not be impeached or affected 
by reason of any omission, informality or irregularity as regards the serving 
or posting of any notice in the proceedings under which the sale was had at 
which such person may have purchased. Then it is said by s 2, Bengal 
Act VII of 1880. that Acts XI of 1859. Bfingal Act Vll of 1868. and Bengal 
Act Vll of 1880 are to be read as one Act Accordingly, as the defendant has 
obtained a certificate of title dated thq 7th January 1887, his title to the taluk 
cannot be assailed on the ground of« irregularity in the service of .the notice 
requii^od by s. 10 or in that of the ili:ociamation of sale. 

To this it is replied on behalf of the respondent that the certificate of 
title# referred to in s. 8, Act Vll of 1868, must mean a certificate duly 
issued under the provisions of the Act, and that the plaintiff’s certificate is 
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pot such a certificate, as it was issued liefore the expiry of 60 days from the 
date of sale, as required by s. 27 of Act XI of 1859 We think that 
this contention is correct. No doubt by s. 19, Act Vll of 18H0, a certificate 
obtained under tlie Public Demands Recovery Act is to be enforced under 
the practice and procedure provided by the Code of Civil Procedure in 
respect of sales in execution ol decrees, but the provisions of s. 27, Act 
XI of 1859, which Act, as already pointed out, is to be read as one Act with 
Acts VIJ of 1868 and VII of 1880, apparently lav down a rule of sub- 
stantive law, viz., that a sale held under the Act shall not be final and con- 
clusive till noon of the sixtieth day from the day of sale. The confirming 
the sale prescribed by s. 3J4, Code of Civil Procedure, mav be a 
matter of practice and procedure, hut the piovision that a sale shall be final 
afid conclusive on the sixtieth day cannot be consulered as such. This 
view has alreul> been taken by this Court in the case of Sadhu Saran Smgh 
v. Panchdeo [128] Lai (I. L R., 14 Cal ,1), in which it has been said that 
“ all sales under Act VJl of 1880 become final in the manner and at the time 
provided in s. 27 ol Act XI of 1859.*’ 

In these (Micumstances we do not think that the certificate of title obtain- 
ed by the appellant, whicli was certainly issued before the sixtieth day from 
the sale, can euie all defects in tho service of the notice under s 10, 
Act VTI of 1880, and of the proclamation of sale. 

As to the facts, we have nj hesitation irt agreeing with the Subordinate 
Judge Tlio appellant has totallN failed to iirove that any attempt was made 
to serve the notice personally on the plaintiH, as ought to liave been done 
under s. 5, Act VII of 1868, and the evidence adduced bv him by no 
means satisfactorily proves that the house on which the notice was afiixed 
was the usual and last known place of abode ot the plaintifi. 

Further, it is clear that no copy of the proclamation of sale was affixed at 
the Collector’s office as required by s. 289, Civil Procedure Code. The 
property has cltiarly been sold for a verv inadequate price, and it is a fair in- 
ference that the paucity of hulders at the sile was due to the want of publicity 
given to the fact of its being about to take pla^e. 

We further think tliat there is still anotlier ground on which the sale of 
tlio plaintifFs piopeitv must lie held null and void. Under s 7, Act V IT 
of 1880, a ceitificate under the Act must be made and tiled by the Collector of 
the d/strict. It is, however, clear that the certificate in execution of which the 
plaintiff’s estate was sold was not made or signed by the Collector of the district, 
but by a Deputy Collector. The Subordinate Judge m his ]udginent has observ- 
ed that this Deputy Collector had been authorized by the Lieutenant-Governor 
to discharge the functions of a Collector under Bengal Act VII ot IHHO, and 
no doubt bv s 4 of the Act the term “ Collector' has been defined as 
meaning the Collector of a district or any officer specially appointed by 
the Lieutenant-Governor to perform the functions of a Collector under this 
Act But throughout the Act a distinction is clearly drawn between the 
Collector of ,a district and a Collector (see ss. 5," 9, 15, etc.), and [129] 
an officer specially appointed to perforin the functions of a Collector can 
only have the powers of the latter and not of the former. No pecti.ui lays down 
that the term "the CoUector of a district*' shall include any officer so authorized 
to perform- the functions of a Collector*, and indeed no section authorizes the 
Lieutenant-Governor to invest an officer with such powers, flence to gazette 
an officer to perform the functions of a Collector under Bengal Act VII of 
1880 will not make^ him the Collector of the district as required by 7. 
It may make him a Collector, or one of the Collectors of the district, but it 
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will not make him the Oolleotor of the district, whjph expression evidently 
refers to the officer specially appointed and gazetted bv the Lieutenant-Governor 
to act as such. 

We accordingly cannot but hold that the certificate in execution of which 
this sale was held was not duly made and filed under the Act, and all sub- 
sequent proceedings held under it must be considered to be null and void and 
without jurisdiction [see clause (4) to the proviso to section 8 Bengal Act VII 
of 1880] . 

For these reasons we think that the decree of the Subordinate 
Judge in this case is right, and we accordingly dismiss this appeal with costs. 

The plaintiff cross-appeals as to costs, which she says tho Subordinate 
Judge should have allowed her Seeing, however, that she admittedly was in 
arrears with her road cess, we see no reason to interfere with the exercise of the 
Subordinate Judge’s discretion in this matter. The cross-appeal therefore is 
also dismissed. - 

A- C. Appeal fltHmiased. 


NOTES. 

[ A certificate is conclusive evidence as to notice, Cal., 414 ^5 C.W.N., 233 : 34 Cal , 

381 ; 31 Qal., 25fi But the certificate does not cure the defect in the notice itself —30 Cal. , 
1 ; 2 0. W.N., 363 , lOC.W.N., 137 31 Cal., 25G.1 
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APPELLATE CRIMINAL. 

The August, 1890 
Present : 

Mr. Justice Norrts and Mr Justice Gordon. 

Kachah Hari Appellant 

versus 

Queen- Empress. Respondent. '* 

Evid&nce — Deposition cf medical witness — Criminal Procedure Code 
(X of 1882), 5 . 609— Deposition wrongly admitted in evidence — 
EvidesiceAct {lof 187*4), s.s. 80 and 114, ill. (c). 

Before the deposition of a medical witness taken by a committing Magistrate can, 
under s.509t of the Code ol Criminal Procedure be given L130] in evidence at the trial before 
the Court of Session, it must either appear from the ^Tagistrato's record, or bo proved bv 
the evidence of witnossub, toha^e boon takfu and «it tested by the Magistrate in the presence 
of the accused. The Court is neither bound to pronume under s. KO, nor ought it to presume 
under either s. 80 or s. lU, ill. (e) of the Kvidenco Act (I of 187^i), that the deposition was 
so taken and atitested. 

Queen-Upipress v. Tiuhug (I. L. R., 9 All., I'lO), .ind Queen Emirress v. Pelip Sing (1. L 
B., 10 Ail., 174), approved. 

The appellant was found guilty by the Sessions Judge of Raishahye under 
sections 363 and 3G6 of the I*etial Code of having kidnapped a girl from lawful 
guardiausiiip, and of having ahducted her in order that she might be seduoed 
to illicit intoi course, and was sentenced by the Judge to two years* rigorous 
imprisonment under the former section. No separate sentence was passed under 
section 366 Important evidence against the prisoner with regard to the girl’s 
age was given before the corrnnitting Magistrate by Dr. Kelly, the Civil Surgeon. 
He was not called as a witness at the trial before the Sessions Judge, but 
his de))Osition, taken before the committing Magistrate, was tendered and 
accepted in evidence, although there was nothing on the face of the deposition 
to show that it was attested by the Magistrate in the presence of the accusedM 
as is required by s. 509 of tlie Code of Criminal Procedure, and no witnesses 
were called to show tliat it had in fact been so attested. 

The accused appealed to the High Court. 

No one appeared on the appeal for either the Crown or the Appellant. 

The judgment of the Court (Norris and Gordon, J].) was as follows :~ 

We are of opinion that this appeal should be allowed. As regards the 
charge under section 363, Indian Penal Code, we think that the evidence as to 
the girl's age is unsatisfactory and by no means sulheient to warrant the find- 
ing that she was under 16 years of age on 18th April last, the day on which it 
is alleged that she was kidnapped. 

* Criminal Appeal No. 474 of 1890, against the order passed by F. E. Fargiter, Esq., 
Sessions Judge of Ra^shahye, dated the 2nd of June 1890. 

< • t [ Seo. 509 : — The deposition of a Civil Burgeon or other 
Deposition of med 1 cal medical witness, o taken and attested by a Magistrate in the 
witnesh presence of the accused, may be given in evidence in any inquiry, 

trial or other proceeding under this Code, although the deponent 
11 . not called as a witness. 

Power to summon The Court may, if it thinks fit, summon and examine such 
medioal wilnoKs. deponent as to the subject-matter of his deposition. 3 
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As regards the charge under section 366, the only evidence of abduction is 
that of the girl herself, and looking at the palpable [131 j falsehood of her 
story of having been ravished by the prisoner and four other men, we do not 
think it would be safe to rely upon it. 

In this connection we have to observe that the Sessions Judge ought not 
to have admitted the deposition of Dr. Kelly, the Civil Surgeon, taken before 
the Committing Magistrate, as evidence against the prisoner. To render the 
deposition of a civil surgeon or other medical witness admissible in evidence 
under section 509, Code of Criminal Procedure, it must be shown to have 
been taken in the presence of the accused, and to have been attested by the 
Magistrate in his presdnce. The deposition in question is signed by the Civil 
Surgeon and by the Committing Magistiate, and it appears that the Civil Sur- 
geon was cross-examined, but there is nothing on the face of the deposition "to 
show that it was attested by the Magistrate in the prisoner’s presence. Ko 
doubt this fact might have been proved bv calling the Committing Magistrate 
or any other person who was present at the inquiry before him and able to tes- 
tify thereto. In the case of Quann-Eynpressw Ruluiq (T. L R., 9 All., 720), the 
deposition of an assistant surgeon, signed by him and by the Committing 
Magistrate, was tendered in evidence on behalf of the prosecution under boction 
509, Code of Criminal Procedure EDGii, C J., refused to receive it. The learned 
Judge painted out that “ under section 509, Code of Criminal Procedure, it was 
essential that the deposition should have been taken and attested in the presence 
of the accused,” and he added, "since the prosecution are bound to prove every 
step of the case against the prisoner before such a deposition can be admitted 
it must appear on the Magistrate’s record, or must bo proved by the evidence 
of witnesses, to have been taken and attested in the prisoner’s presence.” The 
learned Judge’s attention was called to section 114 of the Evidence Act, and to 
illustration (c) thereto. That section says "the Court may presume the existence 
of any fact which it thinks likely, to have happened, regard being had to the com- 
mon course of natural events, human conduct, and public and private business 
in thoir relation to the facts of the particular case,” and illustration (r) is as 
follows : — “ The Court may presume that judicial and otlicial acts have been 
regulary performed.” 

Upon this the learned Judge observed " that section did not diroot tiie 
Court to presume the existence of facts likely bo have [132] happened, such 
^as the regular performance of judicial acts, but left the Court tree to make the 
presumption or not according to its discretion. This being a criminal case, in 
which, as he had said, the prosecution must prove every step of its case, he 
did not think it proper or ex|)edient to act on a presumption th.it the require- 
ments of B. 509, Code of Criminal Procedure, had been complied with.” 

There is a reporter’s note appended to that case which is as follows.— 

“ Section 80 of the Evidence Act, under which the Court is bound, subject to 
certain conditions, to presume that evidence recorded hy a Judge or Magistrate 
was ‘ duly taken,’ was not referred to either in the argument or the judgment 
in this case ; but it would doubtless have been held inapplicable. , Though, as 
a general rule, all evidence mut be taken in the presence of the accused, there 
is nothing in Chapter XXV of the Criminal Procedure Code or elsewhere 
which expressly requires a Magistrate^ to attest deposi4iion*>' in the accused’s 
presence. Such attestation, theref(y:e,^a 0 s not fall within the scope of the 
presumption provided for by s. 80 ; and if required for any special purpose, such 
as that of s. 509 of the Criminal Procedure Code, must be established aliunde. 
Assuftiing the deposition to have been duly taken so asjbo be good evidence 
qtioad the proceedings before the Magistrate, it could not be given in evidence 
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at a further inquiry without satisfying the further condition of attestation in 
the presence of the accused, and there is no provision in the Evidence Act 
(apart from s. 114) under which the fulfilment of this condition could be 
presumed.” This view of the law does not appear to be correct. Section 
80 of the Evidence Act is as follows : — “ Whenever any document is produced 
before any Court purporting to be a record or memorandum of the evidence or 
of any part of the evidence given by a witness in a judicial proceeding or before 
any oflicer authorised by law to take such evidence, or to be a statement or con* 
fession by any prisoner or accused person taken in accordance with law and pur- 
porting to be signed by any Judge or Magistrate or by any such officer as aforesaid, 
the Court shall presume that the document is genuine ; tha^i any statements as to 
the circumstances undet which it was taken purporting to be made by the person 
signing it are true, and that such evidence, statement, or confession was duly 
tl33] taken.” No doubt this section will be of no assistance in a case under 
section 509, Criminal Procedure Code, where there are no “ statements as to 
the circumstances under which the deposition was taken purporting to be 
made by the person signing it,” but if the Magistrate records a statement at 
the foot of the deposition to tlie eiTeot that the deposition was taken in the 
presence of the accused and was attested by him, the Magistrate, in the 
presence of the accused, and signs such statement, the Court would be bound 
to presume that such statement was true, and to admit the deposition under 
section 509, Criminal Procedure Code. This is clearly the view of Edgb, C. J., 
who says m* Queen -Empress v. Votip Si'ttg (I. L. R., 10 All., 174), where the 
reportor*b note to Queen- Empress v. Bfding (I. L. R., 9 AIL, 720) is dis- 
cussed. — “ A Magistrate should take and attest a deposition in the presence 
of the accused, and should also, by the use of a few apt words on the face of 
the deposition, make it apparent that he has done so.” 

Conviction quashed, 

B.h R 


NOTES. 

t Sec al^o 10 All.. 174 ; 0 All., 7ii0 ; 4 C.W.N., 49.] 
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*r 

(18 Cal, 188] 

APPELLATE CIVIL. " 

JOlh September, 1H90, 

Present : 

Mr. Justice Macpherson and Mb. Justice Banerjbe. 

Diingaraiii Mar wary - Decree-holder 

versus 

Eaikisliore JDeo and another..: Judgment-debtors. 

Sonthal Pngunuahs--Act XXXVIl of 1856, s, 2 — Req^dation III of 1872, 
SH, 3 and 4 — Civil Courts Act (XII of 1887) — Suit exceeding Rs. 1,000 
in value- ^Officer invested with potter of a Civil Court— “ Court," 

Tho effect nf s 2 of Act XXXVIl of 1855 and s. B of Regulation III of 1873 is to make 
the general laws and regulations, including the provisions of the Code of Civil Procedure, 
applicable in the Sonthal Perguunahs to suit, exceeding Rs. 1,000 in v.ilue without any 
qualifications ; proMdod that such suits aie tried in the Courts established under the Civil 
Courts’ Act. Xll cf 1887. 

[IM] An officer in the Sonihal Pergunnahs invested by tho Local Q-ovornment with the 
powers of a Civil Court under s. 1 of ReguUtion III of 1872 is a Court establuihed under Act 
XXI of 1887 withiu the meaning of s. 3 of the Regulation. 

The facts of this case, so far as thov aro necessary for this report, were that 
in May 1888 Dungaram Marwar\ obtained a decree against the i espondents for 
Es. 2,500 in a suit on a bond executed for money lent ; that in January 1890 
the decree-holder applied to have tho decree executed by the issue of a warrant 
of arrest against the judgniont-dohtors. and on the 14th January such a warrant 
was issued by order of tho Bnh-Divisional Officer of Deoghur, notwithstanding 
obiections preferred b> the judgment-debtors. The judgment-debtors appealed 
from the order granting the warrant of arrest to the Deputy Commissioner of the 
Sonthal Pergunnahs, who, after holding that the appeal lay, held as follows : - 

“ The next question to be decided is whether the order for tho issue of the 
warrant of arrest was a proper one. On this point it is first of all necessary to 
^determine as to the laws and codes in force in cases of this kind. The pleader 
for the decree- holder has argued that the Civil Procedure Code is not in force, 
but this has already been decided in the case of Sorbojit Roy v. Gonesh Proshad 
Misser (1. L. E., 10 Cal.. 701 j in which the High Court ruled that in oases 
above Es. 1,000 the Code of 1882 is now in force in the Sonthal Pergiincahs, 
subject to the qualitica*tions contained in the notification of the 19th August 
1867. The 8th restriction contained m this notitication is important ; * Section 
201 of Act Vlll of 1859 shall be subject to the following additions Except 
that where the execution of decree is for money lent, it shall not be enforo^ 
by imprisonment of the party against whom the decree was made.’ Section 
201 IS reproduced somewhat amplified in section 254 of the hresent Civil 
Procedure Code, and this section therefore must run : ' Every decree or order 
directing a party to pay money as compensation or costs, or as the alternative 
to some other relief, &c., may be enforced by the imprisonment of the judgmemt- 
debtox', provided that where the Execution of a decree is for money lent it 

* Appeal from Order No. 103 of 1890, againbt the order of W. B. Bright, Esq., Deputy 
GommisBioQer of Sonthal Pergunnahs, dated the Ibt of April 1890, reversing the order oi 
W. M. Smith, Esq*, Sub-Divisional C^cer of Deoghur, dated the Idtih of January 1£00^ 
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shall not be enforced by imprisonment of the party against whom the deoreh 
wae made.’ 

Ci8S] ‘ ' In this case the decree was for Bs. 2,500 or more, and therefore 
the provisions of the Civil Procedure Code apply, and the decree being for 
money lent, the warrant of arrest was under section 254. But under these 
circumstances the notification expressly forbids the imprisonment of the 
judgment-debtor. 1 think therefore that the issue of the warrant was illegal 
and ultra vires ; and even if 1 had held there was no appeal, I should have 
considered it my duty to submit this case to the High Court in order that the 
warrant might be cancelled. As it is, 1 allow this appeal and cancel the order 
issuing the warrant." 

From this decision the decree- holder appealed to the High Court ; mainly 
on the grounds that the Deputy Commissioner was in error in holding that the 
notification of 19th August 1867 applied to suits above Bs. 1,000 ; that such 
suits were subject to the general laws and regulations ; and that the Civil 
Procedure Code was applicable to such suits without the qualifications laid 
down by the case of Sorbojit Roy v. Gonesh Proshad Misser (I. L. B , 10 
Cal., 761). 

Mr. JJ. Bell and Baboo Kartina Sindhoo Mookerjee for the Appellant. 

Dr. Rash Behan Ghose and Baboo Nalin? Runjan Chatterjedor the 
Bespondents. 

The judgment of the Court (Macphebson and Bankhjee, JJ.) was as 
follows : — 

This is an appeal from an order of the Deputy Commissioner of the 
Sonthal Pergunnahs, reversing an order of the Sub-Divisional Officer of Deoghur 
for the issue of a warrant of arrest against the respondent, judgment-debtor, 
in execution of a decree against him. 

The learned Deputy Commissioner has held that, in accordance with a 
Government notification dated the 19th August 1867, the Code of Civil 
Procedure obtains in the Sonthal Pergunnahs, subject to certain qualifications, 
one of which is, that there shall be no imprisonment in execution of a decree ; 
and in support of this view he refers to a decision of this Court in the case of 
Sorbojit Roy v. Gonesh l^osad Misser (I. L. B., 10 Cal,, 761). 

[136] The value of the suit which resulted in the decree now sought to 
be executed was admittedly over a thousand rupees. • 

It is contended on behalf of the appellant, decree- holder, that the decision 
of the Deputv Commissioner is wrong, because the Government notification 
referred to b\ him had no application to suits where the value exceeds a 
thousand rupees, and because tliat notification, whatever its application was, 
vras superseded by Begulation HI of 1872 ; and it is* argued that, under the 
provisions of section 2 of Act XXXVII of 1855 and of section 3 of Begulation 
III of 1872, the Code of Civil Procedure is in force in the Sonthal Pergun- 
nahs as regards suits of a value exceeding a thousand rupees without any 
qualification. 

We thirfk the appellant’s contentioi-* is correct. Section 2 of Act XXXVII 
of 1855 contains a proviso to Iho oifect . " that all civil suits, in which the 
matter in dispute shall exceed the value of one thousand rupees, shall be tried 
au4 determined according to Lho general Laws and Begulations as if this Act 
had not been passed." Now it was by vixtue of this Act that the Sbnthal 
Pergunnah.s were excluded from the operation of tho general Begulations of th'e* 
Bengal Code and of the Laws passed by the Governor-General of India in 
Couqpil, so that the^offect of this proviso is to make the Sonthal Pergunnahs' 
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a' noa-Begulation Province — that is, a place not govern^ by the general Laws 
and Regulations only so far as suits up to a certain value are concerned. As 
regards suits exceeding that limit of valuation, they are left to be governed by 
the ordinary Laws and Regulations as before. That being so, when Act VIII 
of 1859 was passed, notwithstanding tlie provisions of section 3R5 of that Act, 
which, for the reasons just stated, excluded from the operation of that Act the 
Sonthal Pergunnahs only as regards suits of value not exceeding a thousand 
rupees, the Procedure Code of 1859 by its own force came to have operation as 
regards suits of a value exceeding one thousand rupees ; and the Government 
notification referred to above related only to the procedure in suits whereof 
the value did not exce^ a thousand rupees. 

When Regulation III of 1872 was passed, it was enacted by section 3 of 
that Regulation, read with certain subsequent amending enactments, that, 
with the exception of certain Acts and [137] Regulations therein mentioned, 
** no other Regulations or Acts heretofore or hereafter passed shall bo deemed to 
be in force in the Sonthal Pergunnah^, except so far as regards the trial and 
determination of the civil suits mentioned in s. 2, Act XXXVII of 1855, in 
which the matter in dispute exceeds the value of rupees one thousand, when 
such suits are tried, in the Courts established under Act XII of 1887.*’ As 
regards suits whereof the value exceeds a thousand rupees, the law then stands 
in the same wav in this last- mentioned Regulation as it stood under s. 2 
of Act XXXVII of 1855, that is to say, such suits continue to be governed by 
the general Laws and Regulations, subject only to this further condition, that 
they will be so governed only when the suits are tried in the Courts established 
under Act XII of 1887. 

Of the two conditions, then, necessary to be satisfied in order that a suit in the 
SonthalPergunnaha may bo regarded as governed by the general Laws and Regu- 
lations, one, namely the limit of valuation, is in this case admittedly satisfied ; 
and the only (jaestion that remains to be considered is, whether in the present case 
was the suit tried in a Court established under Act XII of 1887, that is, under 
the Civil Courts Act. Now the suit here vras tried by an officer in the Sonthal 
Pergunnahs invested bv the Local Government with the powers of a Civil Court 
estabhsiied under Act XII of 1887 under s 4 of Regulation 111 of 1872 ; 
and the question is finally reduced to this, namely, whether an officer of the 
^Sonthal Pergunnahs so invested is a Court established under Act XII of 1887. 

It was urged by tiic learned vakeel for tho respondent that the investiture of 
an officer in the Sonthal Pergunnahs with powers of a Court under Act XII of 
1887 would not make him a Court established under that Act. 

At first sight there is no doubt some anomaly in holding that he was a 
Court established under* that Act. But, on the other hand, if the respondent’s 
Gontantion be coneot, it would lead to this oiivious result, that in regard to suits 
tried by officers of this class, whatever the value of these suits may be, we 
shall have no law governing them or regulating their procedure; That is 
an anomaly which, in regard to suits valued at over a thousand rupees, the 
Legislature could never, we think, have intended. • 

[138] We must therefore hold that an officer invested with the powers 
of a Civil Court under s. 4 of Regulation III of 1872 is .a Court established 
under ^ct XII of 1887 within the meaning of the third section of the same 
Regulation; and that being so, the suit out of which the present execution proceed- 
ings have arisen and the execution proceedings themselves must be held to be 
goveAied by the Code of Civil Procedure as it now obtains. This view is in 
accordance with the decision of this Court in the case o*t Kaliprosad Bai v. 
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Mther Chundro Roy (I.Jj. B., 4 CaL, 222), and also with another decision in 
the ease of Tarini Prosad Missenr v. Mahammad Choiodhi^ (6 C. L. R., 555). 

It is true that the view taken by the learned Deputy Commissioner is 
supported by a dictvm of this Court in the case of horhojti Roy v. QonesU 
Proshad Missei (1. L B., 10 Cal., 761), that the Code of Civil Procedure obtains 
in the Sorithal Pergunnahs in respect of suits valued over one thousand rupees, 
subject to certain modifications and qualifications. But the question for decision 
in that case was, not whether the Code of Civil Procedure applied to suits of that 
class, subject to modifications and qualifications, hut whether the Code applied to 
suits of that class at all. The conclusion that the Court arrived at in that case is the 
same as the one to which we have come, namely, that the Code of Civil Procedure 
does apply. As to whetlier it applies subject to any qualifications not having, 
been a question in that case, the remarks of the Court on that point must be 
taken to be an 'obiter dictum, and therefore not binding in this case. 

The result then is that the order of tiie Deputy Commissioner must bo 
set aside, and that of the Sub-divisional Officer of Deoghur restored and the 
execution allowed to proceed. 

The appellant is entitled to costs in this Court. 

J. V. W Appeal allowed. 


NOTES 

[ See also 19 C.L.J., 292 , 41 Cal., ft76 , 20 C L.J., 2S1 , 19 C.L.J., 232.] 


[139] APPELLATE CIVIL 

The 10th July, 1S9(). 

Present • 

Mr Justice AIacpherson and Mk Justice Baner.fee. 

Siva Pershad Maity and others Defendants 

t^ersus 

Nundo Lall Kai Mahapatra Plaintiff*.* 

Sale in execution of deciee —Suit to sat aside sale on ground of fiaud — Sale 
tn execution of mortyaqe. decree dmctinq the sale of the mortqaifed 
property under ss. hS and H9 of Transfer of Property Act —Decree 
nisi not absolute — Right of suit —Civil Procedure Code, 

S8. 24d, 311, and 

Where a suit to <ict amde a sale in execation of a decree was brought on the ground that 
by the fraud of the judgmcnt'Croditor the proo]fimation of sale had not been duly made, and 
the facts were that the sale was uot an ordinary *salc of attached property in execution of a 
decree, but a sale in execution of a mortgage decree which directed the sale of the mortgaged 

* Appeal from Original Decree No. G1 of 1889, against the decree of Baboo Dwarkf Nath 
Bhntlaoharjya, Subordinate Judge of Midnapore, dated lOtb of December 1688, 
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property in accordance with the provieions of ss. 88* and 89 of the Transfer of Property 
Act, but that there was no such decree iti existence, as only a decree nisi and not a decree 
absolute directing the sale had been made ; and it was contended that until a decree absolute 
was made for the sale, the right to redeem existed , and that the suit might be regarded as a 
suit to redeem ; Held, that there was nothing in these facts to distinguish the case from the 
Pull Bench case of Mohendro Narain Chaiura) v. Oopal Mondul (I. L. B., 17 Cal., 709), and 
that the suit was therefore not maintainable. An order directing a sale in such a case would 
be sufficient .iutliority under .s. 89 of the Transfer of Property Act even if the order did 
not take the form of a decree such as is proscribed for a decree absolute in the case of a suit 
for foreclosure. 

This was a suit to« set aside a sale ih execution of a decree obtained by 
the defendants against the plaiqtifT for a sum of Bs. 9,526-5 on the 19th 
November 1886. The decree was for money due on a mortgage bond, and it 
directed that if the amount decreed was paid within the month of February, 
the mortgaged property should be released, otherwise that on the expiry of 
the proscribed period, the decretal amount should be realized by the sale of 
the mortgaged projjerty. As the money was not paid, the property was sold 
on the 18th May 1887, and puicliased by the decree- holders (the defend- 
ants) for the sum of Bs. 0,800. [140] On the loth June 1887 the plaintiff applied 
to have the sale sot aside on the ground that the sale proclamation had not been 
duly published. This application was rejected on the 17th December 1887, 
as he adduced no evidence and the decree- holders opposed it; and the sale 
was confirmed On the 13th January 1888 the defendants, the auction- 
purchasers, obtained possession of the property purchased by them. 

The plaint was hied on the 21st May 1888. It alleged that the sale was 
invalid because no proclamation b\ beat of drum bad been made ; that the 
omission to so proclaim it was the result of fraud ; and that there had been 
collusive biddings. The plaint prayed that the sale should be set aside, as 
being tainted with irregularity, illegality and fraud ; and that possession of the 
mortgaged property should be given to the plaintiff. There was also in the 
alternative a claim for damages. 

The defendants in their written statement contended that there was no 
cause action : that the plaintiff's objections under s. 311 of the Code of 
Civil Piocedure having been overruled, no regular suit founded on the same 
objections would lie , that the sale proceedings were regular, and that there 
*was no fraud on their part. 

On the contentions of the parties issues were fixed, of which the following 
only are material to tliis report . — 

“ Whether the plaintiff liaving formerly taken objections under s. 311, 
this regular suit would fie 

88 : — III ii suit for sale, if the pJaiiitiff succeeds, the Court shall pass a decree to 
the effect mentioned in the first and second paragraphs of 
Decree for sale. section eighty -six and also ordering that, in default of the 

defendant paying as therein mentioned, the mortgaged property 
or a sufficient part thereof be sold, and that the proceeds of the sale (after defraying there- 
out the expenses of the sale) be paid into (3ouit and applied in payment of what is bc< found 
due to the plaintiff, and that the balance, if tiny, Ijc paid to the defendant or other persons 
entitled to receive the same In a suit for foreclosure, if the 
pQwer to decree sale in plaintiff succeeds and the mortgage is ‘not a mortgage by con- 
foreolospre suit ditioiial sale,^thi» Court may, at the instance of the plaintiff; or 

of any person mtere<«ted either in the mortgage-money or in the 
right of redemption, if it thinks fit, pass a like decree (m lieu of a decree for foredosure) on 
such terms as It thinks fit, including, if it thinks fit, the deposit in Court of a reasonable sum 
fixed uy the Court, to meet the expenses of sale and to secure tbe performance of the 
terms.] 
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" Whether any fraud was committed by the defendants in the proceedings 
connected with the auction-sale ? " 

The Subordinate Judge overruling the first objection of the defendants 
held that the suit would lie, and also found that the fraud alleged by the plain- 
tilY was established. He also held, on an objection taken at the hearing, 
though not raised in the defendants’ written statement, that the suit was not 
barred by s. 2-A4 of the Civil Procedure Code. He therefore gave the plaintiff 
a decree. 

From this decision the defendants appealed. 

Mr. Evans, Dr. Rash Behan Ghose, and Baboo Jogesh Chunder Dey for 
the Appellants. 

[1^1] Mr. IVoodroj^e, Baboo Mohan Mohiin Boy, and Baboo Jaggat ' 
Chunder Banerjee for the Respondent. 

The judgment of the Court fMACPHERSON and Banerjke, JJ.) was 
delivered by 

Maopherson, J. (who after stating the facts as above, continued! : — A 
further point, though not raised in the written statement of the defendants, 
was raised in argument liefore the Subordinate Judge, namely, that the plain- 
tiff’s objections to the validity of the sale ought to have been preferred and 
dealt with under s. 244 of the Code of Civil l^rocedure by the Court 
executing the decree, and tluit no separate suit to set aside the sale would lie. 
This contention the Subordinate Judge overruled. 

Ttie same objection has now been taken before us, and tlie decision of a 
Full Bench of this Court in Mohendro Narain Chaturaj v. (ropal Mondnl 
(I L. R , 17 Cal , 7G9) is lolied on. The facts of that case are similar to those 
of the present case indeed they are more favourable to the plaintiff’ than they 
are heie, because no application to set aside the sale had been made or dealt 
wnth piior to the regular suit which was instituted for the purpose of setting 
it aside. The question refei red to the Full Bench was . — “Whether, when 
circumstances affecting tlie validity of a sale have been brought about by fraud 
of one of the jiarties to a suit, and give rise to a question between those 
parties such as, apart from fraud, would be within the provisions of s 244, 
a suit will he on the ground of fraud notwithstanding the provisions of that 
section ? ” The Full Bench decided that no such suit would lie. 

It has been attempted to distinguish the present case from the case which^ 
was before the Full Bench in this wav. It is said that the sale in tlie present 
case w'as uoi an ordinary sale of attached property in execution of a decree ; that 
it purports to be a sale in execution of a mortgage decree which directs the sale 
of the mortgaged property in accordance with the provisions of ss. 88 
and 89 of the Transfer of Property Act , hut that there is no such decree in 
existence, as only a decree 7usi had been made, and not a decree absolute 
directing the sale. It was further argued that [148] until a decree absolute is 
made for the sale of the mortgaged property, the right to redeem exists, and 
that this might be regarded as a suit to redeem. • 

The anSwer to the abov'e contentions is that no such objection was taken 
till the present moment ; and it is now too late to take it. We are not in a 
position to say thajb the decree or order absolute for sale of the mortgaged 
property was not made. We cannot suppose that the sale, was held without an 
order directing it , and if there was an ord4r that would, we think, be sutBcient 
authority under s. 89 of the Transfer of Projwrty Act, even if the order 
did not take the form of a deeree such as is prescribed for a decree absoltte in 
the ease of a suit l&r foreolosure. the contention that this suit may he regarded 
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as a suit to redeero is obviously untenable Eves if there is no order 
absolute, the decree 7iist directing the sale is in existence : and if the right to 
redeem he still alive, it cannot be enforced by a separate suit. We are unable to 
distinguish the present case from the case which was before the Full Bench, 
the decision in which we are bound to follow , and we must hold that the suit 
is not maintainable,, and that the plaintiff’s proper course was to have the 
matter brought before the Court and disposed of \inder section 244 of the Code 
of Civil Procedure. 

It has been strongly pressed upon us that we should treat this suit and 
the decree which has been made in it as an application and an order under 
section 244, on the gipound that no question of lurisdictioii aribos ; that the case 
has been tried by the Court whicli would have disposed of the objections under 
section 244 ; and that the only question is one of costs, as to which the plaintiff 
is ready to submit to any terms which the Court may impose 

We do not see our wav to take this course, as we think that the matter 
has alread> been disposed of by the Court executing the decree. The plaintiff 
objected before that Court to the validity of the sale, on the ground that the sale 
proclamation had not been duly published. The objection was disallowed and 
the sale was confirmed. As the judgment-debtor was the jierson whose property 
had been sold, and the auction -purchaser w^as the decree -holder, both were 
parties .to the suit, and the question raised was one relating to the execution 
of the decree which the Court [143] executing the decree must dispose of under 
section 244. The petition of objection does not show that it was made 
specifically under section 311, and the decision of the Judge dealing with it does 
not show that it was disposed of under that section. But it matters not if it 
was, and it may be conceded that the paities treated it as an application under 
section 311. It matters not, because the question raised was one of those 
provided for by section 244, and one which would be properly disposed of under 
that section. If the additions?,! ground which has now been raised, namely, 
that there was irregularity in connection with the bidding at the auction sale, 
was not raised in the ohioctions which the plaintiff previously took to the sale, 
the answer is that it ought to have been raised. It is not even alleged in the 
present case that the fraud now charged was not known to the plaintiff at the 
time when he api:)lied to have the sale set aside. Under any circumstances 
all tlie irregularities which he now urges ought to have been urged when he 
^objected to the sale. We cannot see, therefore, that there is any hardship or 
any injustice to the plaintiff in our refusing to deal w^ith the matter in the way 
suggested by him. He had his opportunity and he failed to take advantage 
of it. We are, for the reasons which have been given, precluded from so dealing 
with it. 

As to the prayer for damages, it is enough to say that this was never 
pressed in any way, and that the suit has been treated throughout as one 
in which the sale ought to be set aside on the grounds set out in the plaint. 

The result is that the preliminary objection that the suit is not maintainable 
must prevail , the appeal Qiust be decreed with costs , the decree of the Subordi- 
nate Judge set aside, and the suit disnfissod. • 

Appeal allowed. 

J. V. W. 

NOTEB. 

f IPhore has been a conflict of case-lalv as regards subsequent suit for redemption ; see 
(1902) 20 Mad 800; (1902) 24 All., 44 , (1902) 24 All., 479 ; (1889) 13 Rom., 569 ; (1699) 
28 Cal., 73 , (1896) 22 Cal., 931. 

Ske also (1892) 36 Mad,, 389 as regards scope of sec. 47, C.P 0,, 1908.] 
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, [144] ORIGINAL CIVIL. 

Theidord Septeniber,1890, 

Present : 

Mr. Justice Wilsun. 

In the matter of the Proposed Suit of Watts & Co. 
verms 
Blackett. 

Small Cause Court, Presidency Towns — Jurisdiction -- Small Cause Court 
Presidericy Towns Act (XV of 188^), s J8 — Army Act, 1881, (II and Id Vic., 
c. 58), s. 151 — Army (Annual) let, 188^ (51 Vic., c. I), s. } — Leave to sue. 

The jurisdiction given to Presidency Small Cause Com u by Act XV of 1882, s 18, is not 
affected by 51 Vic., c. i, s. 7. 

This was an order under s. 622 of the Code of Civil Procedure, sending for the 
record of an application made before the Chief Judge of the Calcutta Court of 
Small Causes. 

The facts of the case were as follows : — 

Messrs. Watts & Co , saddlers, applied to the Chief Judge of tlt^ Small 
Cause Court for leave to bring a suit in that Court against Captain Blackett, 
an officer in the Ride Brigade, who was then stationed at Bareillv, to recover 
on a promissory note for goods sold and delivered. The Chief Judge refused 
leave on the ground that section 151 of the Army Act of 1881, as amended by 
section 7 of the Army (Annual) Act of 1888, excluded his jurisdiction. He 
considered that the amendment contained ir section 7 of the Army Act of 1888 
was introduced in consequence of the decision of tlie Court in Wallis v. Taylor 
(1. L. R., 13 Cal., 37), and was intended to deprive the Small Cause Court of the 
jurisdiction which, when Wallis v 7’aj/ /or was decided, it was supposed to have, 
but which it was never in reality intended to possess The learned Judge 
accordingly held that ho could not give leave to sue, as he had not jurisdiction 
to try the suit. 

The applicants then moved the High Court under section 622 of the 
Code of Civil Procedure for an order directing the Chief Judge of the Small 
Cause Court to grant them leave to sue under section 18 of Act XV of 1882. 

[IM] Mr. O'Kinealy for the Applicants, 
following judgment was delivered by 

WHaoili 3 , — The point which 1 have to decide is whether the Calcutta 
Court of Small Causes can give leave to bring, and, aftq^* giving such leave, has 
jurisdiction to try, a suit against a military office! , not resident within the local 
limits of its jurisdiction, in respect of a cause of action which has arisen wholly 
or in part within those limits. Section 18 of the Presidency Small Cause Courts 
Act. 1682, clearly gives such jurisdiction, in the case of military officers as well 
as others, unless its effect is restrained h\ other legislation. The learned Chief 
Judge has h*eld that section 7 of the Army Act, 1888, 51 Victoria, ch. 4, 
excludes the jurisdiction. A similar question arose under the Army Act, 1881, 
in Wallis v. Taylor (]. L. R., 13 Cal., 37). Section 16J of that Act said: 
** In India all actions of debt and perooi^al actions against persons s^jest 
to military law, other than soldiers of the regular forces, within the jurisdiction 
of any Court of Small Causes, shall be cognisable by such Court to the 
extent of its powers/’ It was held that there was nothing in these words to 
exclude the jurisdiotfbn of the Calcutta Court of Small Causes in a case similar 
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to the present. The Army Act, 1888, section 7, recites the words in the Act 
of 1881 just referred to, and recites that " doubts have *ariseD as to whether the 
words * within the jurisdiction of any Court ’ refer to persons resident within 
the jurisdiction and it proceeds to remove those doubts by altering the 
language of section 151 so as to make it run thus : — In India all actions of 
debt and personal actions against persons subject to military law, other than 
soldiers of the regular forces, resident within „the local jurisdiction of any 
Court of Small Causes, shall be cognizable by such Court to the extent of its 
powers.” This alteration of the language imposes stricter limits upon the 
jurisdiction based upon residence which the section purports to give; but 1 do 
not see how the woij^s can be construed as taking away the other kind of 
jurisdiction, based upon other considerations, which the Small Cause Courts Act 
gives And the question, of course, is not whether the section, as altered, 
gives the jurisdiction, but whether it takes it away. The reasons for the deci- 
sion in Wallis v. Taylor apply, in my opinion, as strongly to the new C«6] 
enactment as to 'the old. The result is tliat the matter wull go back to the 
learned Chief Judge, who will exercise his discretion as to granting the leave 
asked for. In exercising that disci etion it will be well to bear m mind the 
case ol Collett v, Atnistronij (I. L R,, 14 Cal.*, 526) as well as Walks v. Taylor, 

Attorneys for the Applicants ‘ Messrs. Sanderson and Co. 

H. L. B. 


NOTES 

[See (1891) 18 Cal.. ] 

[18 Cal. 116] 

APPELLATE CIVIL. 

The Ibth September, IMH) 

Present 

Mr Justice Prinsep and Mr. Justice Hill 


Ram Churn Sing and others Plaintiffs 

vers^is 

Dhaturi Sing and others Defendants." 


Soiithal Pergimnahs Settlement Regulation ^111 of 1H72), ss. 11, 2o — 

Suit legardiiig matter decided by Settlement Court — Settlement 
Ofticcr, finding of — Jurisdiction of Civil Court — Right of suit 
— Suit to set aside settlement and for possession. 

Whore a suit was brought to establiiih — by avoiding the instrument under which he held 
— that the defendant was not a tenant of the lands in dispute, and to oust him from 
possession, and he had been recorded in the record of rights made by the Settlement Officer as 
a tenant of such lands. }ield th/t tho suit was ** one regarding a matter decided by a Settle- 
ment Court ” within the meaning of s. 11 of the Southal Pergunnahs Settlcmdht Regulation 
(III of 187 and was therefore not maintainable 

The introductory words of clause 4 of s. 25 of the Regulation which impo.se a personal 

limitatipn on tho jurisdiction of the Civil Courts apply to suits of all the three classes to 

• a ^ 

* Appeal from appellate decree No. 242 of 1869, against the decree of R. Garstairs, 
Esq., Deputy Commissioner of the Sonthal Pergunnahs, dated the 11th of December 1888, 
affirming the decree of F. Grant. Esf^., Sub-divisional Officer of Godda, dated 16th of 
April 1888. * 
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which the clauHc relates ; so that the l)ar to the jurisdictioD can take effect on a suit in the 
third of the three classes only when it is both suit to contest the finding or record of the 
Settlement Officer, " and involves also the determination of the rights of zemindars or other 
proprietors as between themselves. ” 

The faebs necessary for tliis report are sufficiently stated in the judgment of 
the High Court. 

[ 147 ] Mr. R, E. Twidale, Baboo Mohini Mohun Roy, and Baboo Kali 
Kissen Sen, for tlie Appellants. 

Baboo Ilam Chunder Banerjee, Baboo Abinash Chunder Baiieijea, Baboo 
Tanick Nath Palit, Baboo Golap Chwider Sirkar, and paboo Raqhoo Ntmdun 
Pershad, for the Respondents 

The judgment ot the Court (PuiNSEP and Hllil., J,l.) was as follows 

This appeal is from a decree of the Deputy Commissioner of the 
Sonthal Pergunnahs. 

The suit was brought in the Court of the Rub-di visional* Officer of Godda 
(vested with the powers of a Seb-Judge) by the present appellants for possession 
of an H annas share of inouzah DumriaKalun, and the avoidance of a mokurari 
pottah and a kobala, under the former of which the first defendant had held 
the lands in suit from the year 1857, until he, on the 29th Janu8r> 1881, sold 
his rights therein by the kobala to the 2nd, 3rd, vind 4th defendants. 

Mouzah Diimria former! s* belonged to one Raja Ajil Baram, who died 
many years ago without male issue. He had been twice married, and both his 
wives survived him. By his elder wife he had two daughters— Mussammut 
Parbutti and Mussammut Padmabutti. The 1st and 2nd plaintiffs are the 
sons, and the 3rd and 4tli plaintiffs the grandsons through a deceased son, of 
Mussammut Parbutti. Tlie oth, 6th, and 7tli plaintiffs are grandsons also 
through a deceased son of Mussammut Padmabutti 

The younger wife of the Raja, whose name was Bhulanhutti, was childless. 
She, however, many years after her husband’s death adopted a son to him. 
This son, Cliunder Dyal Baram, who is still m his minority, is tho Hth plaintiff’. 

As to the facts of tlm case there is little dispute. In the year 1857, it 
seems Ham Bhulanhutti granted a mokurari pottah of the lands in suit to Bahoo 
Dhaturi Sing, the 1st defendant. In the year 1876 she died, shortly after her 
adoption of Chunder Dyal. In the same year these lands were brought under 
settlement, under the provisions of Regulation HI of 1872, and Chunder Dyal.^ 
who was then under the guardianship of the Court of Wards, was represented 
by it in the settlement proceedings In the record [f48] of rights which was 
framed and published in the same year, 1876, the entr> made with respect to 
these lands was as follows: — “Zemindar, Chunder Dyal Baram ; Mokuraridar, 
Dhaturi Sing 8 annas share.” 

Not long after the death of Rani Bhulanhutti, the 1st, 2nd, and 5th 
plaintiffs, and the father of the 3rd and 4th plaintiffs sued the Court of Wards 
as the representative of Chunder Dyal, for recovery of a 12 annas share of the 
moveable and immoveable property left by Raja Ajit Baram, and to set aside 
the adoption of Chunder Dyal. Ultimately the* suit was settled on the 
19th January 1878 by a compromise, by which it was agreed that the then 
plaintiffs were to he the proprietors of the Raja’s property to the extent of 
12 annas, and Chunder Dyal the proprietor of the remaining 4 annas. 

• It is necessary only to add that om tl^e 29th January 1881, Dhatur.i Sing, 
as already indicated, transferred whatever rights he had in the lands in suit to 
his present co-defendants. 

[t was under these circumstances that the preseni suit was institutetf, and 
the lower Courts have concurred in holding that it is barred by the provisions 
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of the Eegulation referred to above, and have dismissed it accordingly. The 
Court of First Instance has concisely stated its view, in which the Lower Ap- 
pellate Court has agreed, in these terms : — ** I dismiss the case simply on the 
ground that it is barred by the special Sonthal Eegulation III of 1872, 
section 20.” 

This view IS, however, in our opinion not correct. 

The fourth clause of the section in question gives jurisdiction to the Civil 
Courts to find and determine the rights of zemindars and other proprietors as 
between themselves in suits which are classed as suits pending when the Eegu- 
lation was passed . suits referred under section 5 ; and suits to contest the 
finding or record of a Settlement Officer. • Suits of the third class are, however, 
barred by the operation of the 5th clause of the section if not instituted within 
three > ears from the publication of the record of rights. And it was to this 
last-rnentioned clause, no doubt, that the Courts below referred when they held 
the suit to be barred by section 25. 

[149} But the bar thus constituted does not operate unless the suit falls 
under the third class of suits dealt with by the fourth clause ; and to bring it 
within that clause it must satisfy two conditions -one as to the cliaracter of the 
paities, and the other as to the nature of the suit, for accordingto the grammatical 
construction of the elapse, the introductory words which impose a personal limita- 
tion on the jurisdiction ol the Civil Courts must apply to suits of all the throe 
classes to which the clause relates, so that the bar to the jurisdiction can take 
otTect only when the suit is a suit to contest the finding or record of a Settlement 
Officer, and involves also the determination of the rights of zemindars or other 
proprietors as between themselves. Now tlie present suit fulfils neither of these 
conditions. It is not a suit between zemindars or other proprietors, for although 
the plaintiffs may claim in one or other of these characters, vet the defendants 
arc the recorded tenants of the land. Noi is it a suit to contest the finding or 
record of a Settlement Officer, the claim being for “ direct ” possession of the 
land, and for the avoidance of the- instruments mentioned above. The grounds, 
therefore, on wiiich the lower Courts have disposed of the case are not 
sustainable. 

But while this IS so, we think, nevertheless, that the suit is, with reference 
to the ])rovisions of section IJ of the Eegulation, unmaintainable. That 
section is as follows . - “ Except as provided in section 25 no suit shall lie in 
any Civil Court regarding any matter decided by any Settlement Court under 
^hese rules, but tlie decisions and orders of the Settlement Courts made under 
these rules regarding the interests and rights above mentioned shall have the 
force of a decree of Court.” 

Some difficulty arises in putting a construction on the terms “ the decisions 
and orders of the Settlement Courts,” here used, but we think it is to be inferred, 
not only from the nature of the suits which are made exceptions to the rule 
laid down by the section, but also from other parts of tlui Eegulation, that the 
“ findings of Settlement Officers,” which ordinarily constitute the basis 
of the record of rights, wore intended to be included under the “ decisions and 
orders of Settlement Courts,” and that consequently suits “ regarding ” the 
matter of such finding fall generally within the prohibition of the section. A 
reference to section 25 makes it C180J apparent that suits falling under the third 
class of clause 4 of thac section are aloiie Within the exception to section 11, 
and they are suits to contest the (jnding or record of the Settlement Officer. 
And th*en turning to those sections which relate to the object and scope of a 
settlement and tlie machinery for carrying it into effect, the above conclusion 
recei\^s, we think, further support. Section 9 declares the purpose of a 
settlement to he to ascertain and record the various interests and rights in 
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the lands. The 10th section provides for the appointment of officers to carry 
out the settlement, and of other officers who are to exercise over them appellate 
and revisional powers. The 12th and 14th sections deal in detail with the 
matters which fall within the jurisdiction of the Settlement Officer. Then 
again by the 10th section the Lieutenant-Governor is empowered to make 
rules for the procedure of Settlement Officers and their appellate and revisional 
superiors, in the investigation into rights in the land and the hearing of suits. 
And then the 2nd clause of the same section, without discriminating between 
these two classes of functions, gives the Lieutenant-Governor power to revise any 
case decided in anv Settlement Court, so that the term Settlement Court’* 
would here seem to he used in a sense large enough to ambrace the Settlement 
Officer, whether dealing with a suit, or exercising his more ordinary function of 
investigating rights in land. If we are correct in this view, then not only does 
the consequence follow to which we have already referred, but these "findings ” 
acquire by virtue of section 11 the character of decrees of Court. 

Now in the present instance what we have is this. The Lst defendant is 
recorded in the record of rights as a tenant of the lands in dispute, which 
involves a finding by a Settlement Officer that he fills that character. The 
suit is brought to establish, by avoiding the instrument under which he holds, 
that he is not a tenant and to oust him of his possession. And we think, 
therefore, that it must be held to "regard ” a matter decided by the Settlement 
Court in the sense of section 11, and to be consequently unmaintainable. The 
appeal is therefore dismissed with costs 

J. Y. W. Appeal dismissed, 

NOTES. 

t See also (1895) 22 Cal., 473 , 17 C.L.J., 687 ; 19 C.L.J , 282; 20C L.J . 231.] 


[161 J PRIVY COUNCIL 

The 1st May, 1S90, 

Present ; 

Lord Watson, Sir R. Peaco<jk. and Sir R. Couch. 
Jogendro Bhupati Ilurrochundra Mahapatra, a Minor under 


Guardianship, and others Defendants 

versiLs 

Nityanand &tan Sing Plaintiff. 


[On appeal from the High Court at Calcutta.] 

Hindu Law — Inheritance — Impartible Estate— Mi takshara Law — Right 
of illegitimate son among Sudras — Survivorship. 

For detex^inining who in to be heir to an impartible Obtate, the same rules apply which 

also govprn the succebsion to partible estates, though the estate can be hel I by only one 

member of the family at a time. 

* 

^ Under the Mitakshara, among Sudras, wh.)re^|i father left a sou by a wedded wife, and 
an illegitimate son, the ordinary rule of survivorbhip incidental to a family ooparoenary 
was held to apply , and the illegitimate son, having survived the legitimate, was held entitled 
by survivorship to sailed to the - family estate, which was impartible and appertained to a 
raj, en the death of his brother without male issue. 
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■ Sadu V. Baiza (1. L. R., 4 Bom., 37) referred to, aiid apprq^ired. 

Appeal from n decree (2nd June 1885) of the High Court, alhrming a 
decree (29th Match 18H3) of the Subordinate Judge of Cuttack. 

The suit was hrouglit for a declaration of the plaintiff's title to the raj and 
impartible zeinindan of Killa Sukinda in ihe Cuttack disttaict, the plaintiff 
claiming as the surviving son of the last jRaia but one, b> a lawfully married 
though inferior wife, nntrned according to what was known in the district as 
the “ phulbibahi ” form of marriage. (See the third note at page 61 of 
Macnaghten’s Hindu Law, Chapter. V.) 

Both the Courts Below found that the plaintiff was an illegitimate son ; and 
the question now laised was, whether among brothers of a Sudra family a 
‘Masiputra ”, or illegiti unite son hy a leinale servant, as both the Courts found 
the plaintiff to he. would he a coparcener with his legitimate biotlior in the 
ancestral estate, and would take bv survivorship. 

^1323 The /emindari of Snkinda was one of several estates, known as 
killajat zernindans, the owners occupying forts. Bv Regulation X of 1800 
these estates were excepted from the operation of Regulation 11 of 1793, and 
it was declared that ivhere a custom of impartihility was shown to have existed, 
they should continue to descend to a single heir without division. The 
iinpartibilitv of Sukinda whs not in dispute, and the zemindari was not one of 
those similar estates which wore l>v tiie Idth section of Regulation XI IJ of 
1805 excepted fioni tin* operation of tliat Regulation, and placed under the 
Superintendent of the Tributarv Mehals in zilla Cuttack.” The plaintifi 
claimed that a precept re(|inring possession of tlie zerninduri to be delivered to 
him sfioiild ho issued to the Collector, who had attached the raj and zemindari 
undei Regulation V (jf 1799. section »“>, and Regulation V of 1827, on the death 
of the last. Raja without male issue. 

The defendants woie at first the tliree widows of the last Raja who died on 
the 5th March JH7S, leavim; only a daiiglitor. The three widows set up the 
defence that Jogendra Jihupati having been adopted hy the late Raja on the 
IHth April 1887 w is tlie rightful successor. lie accordingly was made a 
defendant (as also was M>hin Ro> Singh, another illegitimate son of the former 
Raja), and he now, hv Ram Komola INtmadei, one of the three Ranis, v/as 
appellant. The dolendants also alleged the illegitimacy of the plaintiff, he 
having been born to Mu* last Rapi hut one, ot what was termed a dasi or female 
servant, so that, .n'cnidinu to their case, even if the adoption were not proved, 
the lieirs would be the widows and daughter of the deceased, and not the 
plaintiff. 

Issues having been ’fixed on the above allegations, the Subordinate Judge 
of Cuttack ilocreod in favour of the plaintjfl As to the law, he gave bis 
opinion thus: — 

" Under the Hindu law, both brotlieis wore, on the death of their father, 
jointly entitled to tlie disputed property, and that they did not ther^ so succeed 
was ov\ing onlv to a special custom, in the family, undei which the succession 
was restricted to one Tlie possession, under the circumstances, of the 
legitimate brother could nut possibly mak^r what was joint his separate property, 
nor could it extinguish the title of the j^Ia»itiff. The plaintiff’s title was, 1 hold, 
simply *in aheyanr-e during the period of sucli possession, and [ 1 33] as the 
legitimate brother is now dead, there is nothing, as far as I can see, to prevent 
the ptkintifffi 0111 asserting that title and claiming the property as bison the 
ground of survivorship, and J would accordingly so find. 


9 CAL.— 14 
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“ Subjecfc, of coursa, to mv finding on the next issue, the plaintiff certainly 
has that right , for the Mitakshara, I observe, gives one in his position prefer- 
ence over all hut tliM immediate mala descendants of the deceased coparcener." 

The next issue as to the adoption, which was negatived. 

The judgment of the High Court (Garth, C.J., and BEVERLEY, J.), 
which IS reported in ilie Indian Law Bepurts, 11 Cal., at page 703, affirmed 
the decision of the Court below. The Judges held that the plaintiff was so 
far a coparcener with his legitim a to mother in the joint impartible estate, 
as to he entitled, on his death without male issue, to succeed in virtue of 
survivorshi]). 

On this appeal 

Mr. C W /mm;, for the Appellant, argued that the High Court was 
wrong HI deciding that an illegitimate son was entitled to take by survivorship 
under the Mitakshara, winch, he contended, loft such a son to take a share 
only by the father’s permission Thus the illegitimate son acquired at liirth 
no right to a sh.ire as a legitimate son did : Mitakshara, chapter 1, section 12. 
The plaintiff had also failed to prove the allegation made in his plaint that he 
lived jointly with his brother, the late Baja, till his death. Indeed, as found 
by the Subordinate Judge, they lived apart, and by the Hindu law the plaintiff 
would never have been entitled jointly with the late Baja to the fainWy estate, 
even if it had not been impartible. There was no sufficient authority for 
holding that an illegitimate son could take by survivorship He referred to 
Krishnayyan v. Muttusami ll. L. B , 7 Mad., 407) ae showing that the concep- 
tion of coparcenership pre-hUpposod sapinda relationship and a legal marriage. 
He also referred to Nis.sa7 Mnrtujah v. Dhunwunt Roy (Marshall, 6091 , Sartaj 
Kuan V. Droraj Kuan (L. B., 15 I A., 51 , I. L. B., 10 AIL, 272) , Sadu v. Baim 
(I. L. B., 4 Bom , 37) , Ranoji v, Kandoji (1. L R., 8 Mad., 557), and to Dattaka 
Cliandrika, chapter 5, section 31. 

rfd4J Mr. T n. Coirie, C^. C., Mr. R, F. Doyne^ and Mr. J IJ. Mayne, for 
the respondent Nityanand, were not called upon. 

Their Lordships’ jud^meilt was delivered dv 

Sir R. Couch. — The plaintiff' in this case sued to establish his title to the 
raj and zemindari of Killa Sukinda in tlie district of Cuttack. The plaintiff's 
father, Raja [Ti)ondra Bhupati, died on the 23rd October 1857, leaving a 
Nundkishore, by bis Bani Nilmoni , a son by a woman called Bambha, the 
plaintiff , ht J a third son, Abhin Roy Singh, by a woman called Asili. He 
was succeeded in the raj by ins legitimate son Nundkishore. Nundkidhore 
died on the 5th March 1878, leaving no son, but leaving three widows — Banis 
— and H. daughter bv one of them. The plaintiff claicn^ to succeed to Nund- 
kishore OH the allegation that his mother was the lawful phulbibahi wife of 
Upendra It has been found by the Subordinate Judge and by the High Court 
that his mother Kumbha was not the lawful wife as alleged by the plaintiff, 
and that the jtlaintiff must be treated as the illegitimate son of Upendra. It 
has also bej^m found that Raja Upendra and his family were Rudras. 

On tliese faHs the question, which has been urged before their Lordships, 
arises, viz., whether according to the rules of Hindu law, having regard to the 
fact, ‘viiieh was admitted, that the law of tho Mitakshara is applicable, the 
plaintiff }*i entitled b> right ol survivotship to succeed to the raj upon tbe death 
of his half-brother Nundkishore, the legitimate son. 

Now it may be well first to dispose of a point arising out of the fact that 
this is an impartible vaj, which it is admitted to be. According to thed^ision 
in *the fihivngmiga case (9 Moore’s I. A., 539), which, as their Lordships 
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utlderstiand, is nofc now disputed, the fact of the raj being impartible does not 
affect the rule of succession. In considering who is to succeed on the death of 
the Raja, the rules which govern the succession to a partible estate aie to be 
looked at, and therefore the question in this case is, what would be the right 
of succession, supposing instead of being an impartible estate it were a 
partible one ? 

The case was decided in the plaintiff's favoui by the Subordinate Judge, and 
there was an appeal to the fligh Court, in which the [idij learned Judges of the 
High Court, after noticing certain decisions that had been quoted, held, on the 
authority of the case of Sadu v. Baiza (1. L. R , 4 Bom., 37J decided by the 
Bombav High Court, that the plaintiff was entitled to succeed to the laj. 

The case in the Bombav High Court ai)pears to have been very similar 
to the present. There the two sons, the legitimate and the illegitiiiirite, 
survived the father, and upon the death of the legitimate son the question was 
whether the illegitimate son was entitled to succeed to the wLiole of the estp..te. 
The Mitakshara in Chapter I, section 12, deals with the rights oi a son by 
a female slave in the case of Sudras, which is the present case, and the first 
verse is : — “ Even a son begotten b> a Sudra on a female slave may take a 
share by the father’s choice. But if the father be dead, the brethren should make 
him partaker of the moiety of a shai-e, and one who has no brothers, may inherit 
the whole property in default of daughter’s sons." The second verse is . — 

“ The son begotten by a Sudra on a female slave obtains a share by the 
father’s choice, or at his pleasure. But after (the demise of) the father, if 
there be sons of a wedded wife, let these brothers allow the son of the female 
slave to participate for half a share ; that is, let them give him half (as much 
as is the amount of one brother’s) allotment However, should there be no 
sons of a wedded wife, the son of the female slave takes the whole estate, 
provided there be no daughters of a wife, nor sons of daughters. But if there 
be such, the sou of the female slave participates tor half a share only." Now 
it is observable that the first verse shows that during the lifetime of the father, 
the law leaves the son to take a share by liis father’s choice, and it cannot be 
said that at his birth he acquires any right to share in the estate in 
the same way as a legitimate son would do. But the language there is very 
distinct, that '* it the father be dead the brethren should make him partaker of 
Ihe moiety of a share." So in the second verse the words are that the brothers 
are to allow him * to particijiate for half a share," and later on there is the same 
expression : — “ The son of the female slave participates for half a share only." 
Thelearned Chief Justice of the Bombav High Court notices these passages, 
and after observing that the Mitakshara makes no special provision for the case 
of the death either of the legitimate or of the illegitimate son after the 

death ot their father and before partition, he says: — “ But tiie etfect of what he 
has said being, as we think, to create a coparcenary between the son of the 
wedded wife and the son of the female slave, we understand him as tacitly leaving 
such a case to the ordinary rule of survivorship incidental to a coparcenary, 
and that accordingly the survivor would take the whole it the other djed without 
leaving male issue." It appears that in the course of the aigument the question 
was put to the learned Counsel by the Chief Justice as to what would be the 
case if, instead of the legitimate son being the one who had idied, the illegitimate 
son had died, and the legitimate son^ui«vLved, and it was apparently admitted 
chat in such a case the legitimate son would take tiie share of the illegitimate 
son bv survivorship. If that be so, their Lordships cannot see any reason 
for holding that the illegitimate son would not take by survivorship in the 
case of the death of the legitimate son. It cannot be a different right~*^ia 
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the one cuee a right by^ survivorship, and in the other, no right bv survivorship. 
There is nob only the judgment of the Chief Justice and two other Judges of the 
High Court of Bombay, iiut the case came before them by appeal, there being 
a difference of opinion between the two Judges before whom it came in the 
first instance, and one of those learned Judges was a Hindu, Mr. Justice 
Nanabhai H arid as, who carefully examined the authorities, and came to the 
same conclusion. It is not necessarv to quote more of his judgment than this 
passage “ T would therefore hold that the plaintiff and Mahadu, being male 
members (»f an undivided Hindu family governed by the Mitakshara law, the 
former " —that is, the illegibiinato soii--“upon Mahadu’s death without male 
issue, became entitled to the whole of* the immoveable property of that family, 
there being no question about anv moveable property in this special appeal.’" 
Theref^'^re their Lordships have before them the well-considered judgment of 
iJie High Court of Bombas np m this question, as well as that of the High 
Court at Calcutta, and it appears to them tli it the learned Judges of those 
Courts pub a right constru :tion upon tlioiav\ as stated in the Mitakshara. 

Their Lordshijis aio uf opinion in the present case that the plaintiff 
was entitled to succeed to che raj by viitue of survivor- [1573 ship, and that the 
ludgment. of both tiie lower Courts should be affirmed The\ will therefore 
humbly advise Her Majesty to dismiss the apjieal. The api*ellants will pay 
the costs of it. 

Appeal dismissed. 

Solicitors for the Ajujellant . Messrs. Wientinoie and Srnnlinr. 

Solicitors for the Respondent Messrs. T. L. Wilson and Co. 

C. B. 

NOTES. 

[I. DASIPUTRA— 

A dasiputrn of tho boxts, it has hef»u huld won h\ tho l3ilcuLt i Higli (lourL, (with regard 
to tho Mitakshara at ari\ rate) ncod not be the oHspring of :i shivi - 17 C A' N., 14*2, 

as regards the I)a\abhiign Law see (1S9I) 19 Cal , 91. 

An illegitimate *>aii of an illegal ot f/n bidden intercoars'* is entitled to mHiiitonancc, but 
not bo uiheriUnco, (1909) H'i Mid , Sfid , 20 M L J , ;350 , J 1 X.L J . 77H. 

As regard-! the iliegitimate children of piosbitutes and icinpl'' r/nsts, sou (1914) 27 M.L.J , 
53.3. 19 l.C , 787 ; and the recent Madias Full Beiieh decision lepoited in The Xew India 
of 2ird March 1915 of which a fuller leporb will be found in the legal periodicals of a later 
date 

11 ILLEGITIMATE SON'S RIGHT OF SUCCESSION- 

The rule in this case wa-i confined to oases of joint f.iiniU and survivf>rship and was 
held not to extend to cases of collateral successn n in (1898) 21 All , 99 : (1901) 25 Mad 42fR 
In (1901) 25 Mad , 129 bhis decision was treated as doclaring th(> e.opatr‘enar\ rights of 
the illcgitin.atc son as against the dcsccndanU of his putative father , and it was there held 
that the illegitimate -.irui was not n copaicener with bis fc'ther s coparceners. * 

[n 25 Mad ,519 BH\SHYAM AYYANiJAll, .J.ohM'rved that the logieal result i»f this case was 
If the illegitimate son predecease the legitimate Hon, leaving male issue, and the Irgitiniate 
son afterwards dies without leaving male issue, the whole proplbrty will devolve by survivor'- 
ship on the issue of the illegitimate son. " 

See also (1912) 24 M.L J., 271. 

The offspring uf illegitimate sons were held to be untitled to sharos along with those of 
the legitimate soda (1902) 4 Bom , L H., 809 , 

See also 25 Mad.. 519 ; 34 Bom , 321. 

In (1909^ 20 M L.J , 859, it was held that the illegitirnato son neither excludes (15 
Mad , 307) nor is excluded by (20 359) the widow, the daughter or daughter's sons. 

As regards the share that au illegitimate son is entitied to upon partition, sue (1010) 34 
Man.. 277. 

111. IMPARTIBLE EBTATES. HOW FAR JOINT PROPERTY— 

* Ac- regards the applicabilitv to unpariible^sttgies of the general law governing succession 
to partible estates, nee also (1891) 17 Mad., 316 approved lu (1909) 31 All , 457 ; 36 Cal., 182 ; 
(1903) 31 Oal., 224. 

3^’or purposes of succession an impartible estate is regarded as ordinary property*, joint 
or separate an the cas%niay be, (1912) 24 271. 

^ikewusc, for purposes of maialenaace, (1912) iJ M.L.J., 79 , (1403) 27 Mad., 32. 


108 



MADHO PAHSHAH- V. MKUliBAK SINGH [1890] l.L.R. 18 Cal. 188 

• As regards aJionation, it is not. 10 All., *272 ; (inter vivos) (1899) 22 Mad., 383 (will) 
affirming (189G) ‘20 Mad , 1G7 ; (1899) 22 Mad., 53H 

In (1^6) 30 Mad., 454 the Suecession Certificate under V’’!! of 1889 was held necessary, 
as for succession to separate property. See also (1906) 29 Mad , 453 ; 32 Mad., 429. 

As regards the extent to which an impartible property is treated as joint or separate, in 
execution of decrees against the previous holder, see 3‘2 Mad., 4‘29 ; 12 I. C., 915 

See, generally, (1912) 23 M.L J . 79 where there is a very full discus.sion bv SUNDARA 
Ay YAK, J. of the nature and incidents of impartible estates.] 


£18 Cal. 137] 

PRIVY COUNCIL. 

Apn/ anti *^5th June, IHOO, 

Present : 

Louu Watso.v, Sir B. Peacock and Sir R. Coitch. 


Mad ho Parbhatl Plain titT 

versus 

Melirbun Singh Defendant. 

[On a])peal from the Court of the Judicial Cominisyioner of Oudli.] 

Idimhi Law — Joint family — Ancestral estate held jointly hy family 
under the Mitakshara — Sale attempted hy one member of his 
, shaie "Eifect of partition— -On death of vaidoi, riqht 

hy survivorship of othri member^ —Equity of 
purchaser to have a hen against survivor. 

As to ancestral estate under the Mitakshara, so long as the estate is undivided and 
the share of a member of the faniih is mdehintc. he cannot dispone of it without the consent 
of Ini' copaicenejs Held, tliat, in a joint family, a nephew, having taken by survivorship the 
undivided share of an uncle deceased, was entitled to recover that share from a purchaser, to 
whom the uncle in his hfetiiiic had sold it without the consent of his coparceners, and 
without neces.sitv . held, also, that the purch.tser could have no lien on the sh.irc for return 
of the purchase-mono 

As soon as partition is made— actual partition not being in all eascb eshcntial, as for 
instance where the fiiinily lias agreed to hold their estate in dehiiitc shares, ur a member’s 
undivided share, lu execution ol his creditor's decree, has been attached— that will be 
J regarded as sufficient to support the alienation of a members interest, as if iL had been his 
acquiied propertv 

Ah regards members of a fiimih living at the time when their alienation was set aside at the 
instance of another member, the Court, in Mahnbeer Pet sad v Ramyad Hinf/h (12 B.L.K., 90), 
justly ordered that tlic property should be thenceforth possessed in defined shares, 
and that the t'harcs of the uicmbers who had joined in the sale should be subject to a hen for 
the return of the purchase-mouey . Hut that case must be distinguished from the present. 
Here, the accrued right of .survivorship precluded any such course The nephew not being 
responsible for the personal debts and obligations ol bis £168] uncle, what might have been 
an enforcible oquity against the interest of the latter, while it existed, could not affect the 
interest which had passed to a surviving coparcener. • 

Appeal from a decree (26th January 1886) of the Judicial Commissioner, 
affirming a decree {23rd November 1^86) of the District Judge of Lucknow, 
reversing a decree I28th September 1886) of the Subordinate Judge of Unao. 

The question now raised was whether the sale by a deceased member of a 
joint family of his share in ancestral estate, which the Courts below had set 
aside at the instanoo of a minor suing by his guardian, should not have been 
on tSe terms of this appellant, the purchaser, having a lien* on the interest 6old 
for the return of the purchase-money. 
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MADHO PAKSHAD V. 


Ancustral shares in, three /emindari villages, Parthiawan, Saleh iiain pur/ 
and Aziznagar, in the Unao distriot, were jointly held by an undivided family to 
which belonged Soblia Singh, father of Mehrban Singh, plaintiff and respondent 
and Zalim Sing, brother of Sohha. Madho Parshad, defendant, appellant, aftei 
the death of Sohha, bought from Zalim ins share in each of the above villages, 
receiving from iiim (and from Mussamat Chitta, described as his wife) three 
register^ deeds of sale, dated 9th January 1885 These deeds stated that a 
share consisting of 1 anna 9 pies 33 J, “ out of the entire 20 biswas, or 16 annas 
of the zcmindari hakkiat " of each of the three villages were sold, then being 
in the joint possession of Zalim Singh, and Mehrban Singh, a minor, the latter 
holding an equal share with Zalim, as shown by the khewat of regular settle- 
ment The purchase-money for the share in the first was Rs. 6,000, and for 
the two other shaies Rs. 2,000 each. 

Zalim died on the 16th January 1885. This suit was brought on the 2nd 
January 1886. bv his nephew, Mehrban Singh, through his mother and guardian, 
against Madho Parshad and Chitta, for oancellatiou of the deeds of 9th January 
1885, and for nossession, by right of survivorship, of Zalim's share. 

Madho Parshad's defence was that Zalim and the plaintiH were separate 
in estate, and the former had a right to transfer his share. 

[1391 The Subordinate Judge’s decree was m favour of the defendant. 
Zalim in his opinion had been separate from Sohha. He found that the 
village administration papers peimitted transfers by co-sharers of t-hoir shares, 
subject to pio-emption by other co-sharers. 

This decree was reversed by the District Judge, who found that Zalim 
Singh and Mehrban Singh had been joint in estate. Under the Mitakshara 
which governed the parties, one joint-owner could not sell his share, and the 
administration papers did nob control this, not referring to un partitioned estate, 
or shares in it. 

The Judicial Commissioner affirmed this judgment, finding no evidtmce 
that partition had ever taken place between Sohha and Zalim, who held in 
equal rights, according to entries in the khewat of settlement, the total share 
inherited hv them from their father Newal Bing; and that a sharer in an un- 
divided estate could not sell his share without the consent of his coparceners. 

Mr J, D. Mayne for the Appellant, after referring to other points in the^ 
case, argued that, although the plaintiff might he entitled, bv survivorship, 
to the sharo whidi Zalim had purporoed to transfer, the purchaser might, upon 
an equitable view, nevertheless receive a charge for the amount of tlie pur- 
chase-money which he had paid upon the share. He cited Makahcer Persad v. 
liamyad Snigk (12 B. L. R., 90). Reference V7as alsamade to Deandyal Lai 
v. Juffdee/) Narain Singh (L R., 4 I. A , 247 , I. L. R , 3 Cal., 19H), and Surag 
liuiisi Koer v. Sheo Penhad Singh (I. L. R., 6 Cal,, 148 ; L. R., 6 I. A., 88). 

The respondents did not appear. 

On a sulfpequent day, June 25th, their Lordships* j\ld£meilt was delivered by 

Lord Watson. — In this case, which was heard ax parte, the appellant 
did uot impugn the tinjiings of fact upon which the judgments he complains 
of are based ; and his'argument was addressed to a single question of law, 

* The respondent, plaintiff in the suit, asid his paternal uncle Zalim Singh, 
were the members of an undivided . Hindu family, and, as such, were co- 
sharers of land in three villages, situated in C*60] the district of Unao, in Oudh. 
Zalim died childleae in January 1885. Seven days before his death hS and 
Mus&mat Chitta, therein described as bis wife, executed and delivered three 
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deeds of sale to the appellant of his undivided share and interest in each of 
these villages, at prices amounting in all tc Bs. 10,000, which were duly paid 
by the appellant. These sales were made by the deceased for his own personal 
benefit, without the consent of the respondent, and without legal necessity. 

The suit was brought by the respondent in January 1886, for cancellation 
of those throe deeds of sale, with an alternative conclusion foi pre-emption in 
the event of their validity being sustained. The Subordinate Judge held that 
they were valid, upon the ground, now admitted to be untenable, that by a 
village custom each co-sharer was entitled to sell or mortgage his undivided 
interest , and, on pay^ment by the respondent to the appellant of Rs. 10,000 
within a time limited, he decreed pre-emption and possession, otherwise the 
suit to stand dismissed. On appeal, the District Judge reversed his decision 
and decreed cancellation of the sale deeds, holding that the alienation by Zalim 
was void, according to the law of the Mitakshara. The decree of the District 
Judge was affirmed, for the same reasons, by the Judicial Commissioner 

The appellant conceded in argument that the rules of the Mitakshara law 
which prevail in the Courts of Bengal are applicable in Oudh to the alienation 
of interests in a joint family estate. He likewise conceded that the sales by 
Znlim Singh, being without the consent of his coparcener, and not justified 
bv legal necessity, were according to that lavr invalid , hut he maintained that 
the transactions being real, and the prices actually paid, the respondent could 
only recover the shares sold, subject to an equitable charge in his favour for 
the lis. 10,000 which were received by Zalim. 

The second poir>t ruled by a Full Bench of the High Court at Calcutta, in 
Sadahtni Vyasad Sahu v. Foolhash Koer (3 B. L. R., F. B., 31), arose in circum- 
stances somewhat resembling those of the present case. The facts stated were 
that a member of a joint family had executed an oidinary mortgage in respect 
of his undiviaed [1613 share of a portion of the family property, in order to 
raise money for himself, and not for the benefit of the family ; and the point 
submitted for decision was, whether, after the death of the mortgagor, a 
surviving member of the joint family could recover possession from the mort- 
gagee without redeeming Bir Barnes PEACOCK, w’ho delivered the judgment of 
the Bench, after a full examination of the authorities bearing upon the question, 
held that, according to Mitakshara law, the mortgagor “ had no authority, 
^witliout the consent of his co-sharers, to mortgage his undivided share in .t 
portion of the joint-family property, in order to raise money on his own account 
and not for the benefit of the family ”, but that the facts were not sufficiently 
stated tc enable the Court to say whether the mortgaged interest could be 
recovered without redemption. 

The appellant referred to three subsequent decisions as illustrating and 
supplementing the doctrine laid down by the Full Bencli in SadahnrVs case. In 
dealing with these authorities, which appear to their Lordships to bo perfectly 
consistent with that doctrine, it is necessary to keep the following considera- 
tions in view. Any one qf several members of a joint family is entitled to 
require partition of ancestral property, and his demand to that efiiect, if it be 
not compiled with, can be enforced by legal process. So long as his interest 
is indefinite, he is not in a position to dispose of it at his own hand, and for 
his own purposes : but, as soon as partition is made, -he becomes the sole 
owner. of his share, and has the sania ptowers of disposal as if it had been ‘his 
acquired property. Actual partition is not in all cases essential. An agreensent 
by the members of an undivided family to hold the joint property individually 
in (^finite shares, or the attachment of a members iindivided share in 
execution of a decree at the instance of his creditor, will be regarded as sufficient 
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to support the alien atiou of a member’s interest in the estate or a sale unde!* 
the execution. 

Two of the cases referred to were decided by this Board. In Deendyal 
Lai V. Jivgdeep Narani Singh (L. K., 4 1 A., 247 ; 1. L R., 3 Oal., 198), a judg- 
ment-debtor of the father of a joint Hindu family under an attactunent of 
his title and share exposed the whole family property to judicial C<82J sale, 
at which it was knocked down to a purchaser who obtained possession and the 
usual certificate of title The son of the judgment-debtor then brought a suit 
for recovery of the estate thus sold against the purchaser, joining his father as 
a defendant. Their Loidslnps, distinguishing between the cases of purchase by 
private bargain and at an execution sale, held that the son was not entitled to 
recovei that portion of the estate which represented the undivided share of the 
father, and declared that the purchaser had the right to take such proceedings 
as he might be advised for having the judgment-debtor's share and interest 
ascertained by actual partition. In Suraj Bunsi Koer v. Sheo Pershad Singh 
(L. R., G 1. .V., 8H ; I L. B , 5 Cal., 148), the circumstances in so far as 
these related to the interest of the judgment-debtor were the same, with this 
important exception, tliat the latter died before the silo of his undivided sliare 
took place It was pleaded for his minor sons that, at the time ol the sale, the 
interest of the deceased had passed to them hy survivorship , hut their Lordships 
affirmed the right of the purchaser on the ground that, before their fathers death, 
the execution proceedings had gone so far as to constitute, in favour of the judg- 
ment-creditor. a valid charge upon the joint estate, to the extent of the undivided 
interest of the deceased, which could not be defeated by that event. At the 
same time, their Lordships held it to he clear upon the authorities that, if no 
proceedings had been taken to enforce the debt in their father’s lifetime, " his 
interest in the property would have survived on his death to his sons, so that 
it could not afterwards he reached by the creditor m their hands.” 

These two decisions lend no assistance to the argument of the appellant. 
He has not taken, and cannot now take, any proceedings against Zaliin Singh, 
whose undivided interest, according to the law expressly laid down in the 
second of these decisions, passed on his death to the respondent, free from anv 
claim at the instance of peisonal creditors of Zalim. 

The appellant haidU disputed that the interest of Zalim passed by survivor- 
ship to the respondent , but he relied on the case of Mahaheor Prrsad v. liamyadm 
Singh (12 B. L. R, 90), decided bv the High [l63] Court of Calcutta in 1873, 
as an autlunitv for the proposition that the prices paid hy him ought to form 
an equitable charge upon that interest, in a question with the respondent. In 
that case, the father of a Hindu family, with the knowledge and dcquiesceuce of 
his elder son, mortgaged the joint property, without legal necessity, and without 
consent of a minor son, who was the other coparcener. The mortgagees 
obtained a decree on their bond, in execution of which they, notwithstanding 
the objections of the minor coparcener and his brother, caused the property 
to lie sold, and themselves became the purchasers. •In a suit against them 
at the instance of the two sons, the Court in the interest of the minor • 
set aside the alienation, but directed that, on recovery of the property, it 
should 1)0 held and enpyKl in defined shares, and that the shares of ihe father 
an^ his older son should bo jointly and severally subject to the lien thereon of 
the mtirtgagees for the sum advanced I'ly^heni with interest until repayment. 
The reasons assigned b\ Bheab and Ainblie, JJ., for ordering partition, and 
making the loan an equitable charge upon the shares other than that ^ the 
mingr, wore shortlbr those, t.lipt a decree, without such qualification, would 
have had tne eifoci of restoi ing their property to the father and son, and leaving 
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them at the same time in possession of the money yvhicli they had borrowed 
on its security, a result which the learned J udges justly considered would 
be contrary to equity and good conscience. 

Their Lordships are unable to see that any analogy exists between that 
case and the present It is unnecessary to decide whether, if Zalim Singh 
had ^een still alive, and so entitled to resume his undivided share on can- 
cellation of the sale deeds, it would have been possible to order partition and to 
chnrge Zalim 's divided share with the Hs. 10,000 paid to him by the appellant. 
That course is rendered impossible by his death. It might have been 
quite consistent with equitable principles to refuse to Zalim restitution of the 
interest which he sold, except on condition of its being made at once available 
for repayment on the price which he received. But the respondent is not 
affected bv any equity of that kind. Ho took in his own right hy survivorship, 
and is not liable fdr the personal debts and obligations of his uncle Zalim ; 
and it appears to their Lordships, that an equity which might have tl84] 
been enforced against Zalim 's interest whilst it existed cannot he made to 
affect that interest wlien it has passed to a surviving cojiarcener, except by 
repealing the rule of the Mitakshara law. 

Their Ijordshipa will therefore hunihly advise Her Majesty that the appeal 
ought to be dismissed. 

• Appi^al ihsmtsfied. 

Solicitors for the Appellant Messrs. Young, Jackson and Beard. 

C. B. 


NOTHS. 

I 1. In Upper India, a coparcGTio' has no right to alienate his share — 18 Cal., 157; 15 All.* 
839 ; ^20 ^11., 325 , 14 O.C., 295. 

The sou’s right to dispute alienations prior to his birth was denied in (1907) 34 Cal., 872. 

As regards the nature and the extent of the right passing to the .ilienee from a coparce- 
ner, in Boinbav and M.adr.is, ^ee also (189«) ai Bom., 797 ; 25 Mad., 090 , 21 M Jj.J., 216 ; 
26 M L J , 570 ; 27 M.Jj J., 4 J9, 

II. PURCHASER’S EgUITY— 

Thf purchuber’b equitj was enforced m (1909) 14 C.W.N., 552 , (1909) 13 C W N 815 • 
(1892) 19 Cal., 401. 

Survivorship defeats the purchaser’b equity — 18 Cal., 157 ; (1913) 18 I C , 819 

In (1906) 11 C.VV N., 163 it was held that where a subsisting attachment w.as followed 
by ail order for sale made in the lifetime of the judgment-debtor, the docroc-holder was 
entitled to proceed with the sale and realise his decree ; 24 l.C , 667 (Mad.) , 

In (1909) 13 C.W.N., 815, the equity w.w enforced when the death of the alienor took 
place after tho decree. * * 

In (1914) 27 M.L J,, 112 it was held that partition after decree but before ittachinciit 
would not reader the share of the son liable to be seized and sold in execution ] 
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[18 Gal. 184] 

* PRIVY COUNCIL. 

TJte Wth and 21st November^ 1869 and 19th July, 1890. 

Present : 

Lorp Hobhodse, Lord Macnaghten, Sir B. Peacock, and Sir R. Cjj>ucH. 


Cma? Ohundor Sircar Plaintilf 

versus 

• Zaliur Fatima and others Defendants. 


[On appeal from the High Court at Calcutta.] 

Mortgage — Redemption of prior mortgage by puisne mortgagee — Sale, at his 
suit, of mortgaged property, on what terms, and with payment of what 
incumbrances —Purchases before and during mortgagee's suit, and 
after decree therein how a^ec.ted by it — Interest on mortgage 
debt, when reducible by the decree from its date ; and 
ichen continuing payable at the con^trast rate — 

Execution of decree — Civil Procedure Code, 
s. 20(i - Attachment of future estate — 

Construction, according to 
Mahomedan law of 

grant of such ^ 

estate. 

Upon a cUim by a piii<ino mortgagee ti> redeem pnor incumbraiicoR, and m the altern- 
ative, for a decree ordering a sale of the property mortgaged, the Hale was decreed, with 
application of the purchase- money top,av incumbrancos in their dne order ; and with redemp- 
tion by the plaintiff of a prior mortgagee, who was to have an option to redeem. 

Previously to the mortgage, a fractional intorost in the property (which interest was 
purchased b> the plaintiff at a judicial sale) had lioen the subject of a settlement by a Maho- 
^edan on his wife, under the condition that if he should have no child by her, his two sons ^ 
by another wife should each have an estate therein. He died without other children. Held, 
that the two sons had taken definite interest capable of being attached, within a. 2Gli of the 
Civil ProcedLre Cr^e, not being more expectancies J{eld, also, that a judicial sale of property 
purporting to be of all the interests of a judgment-debtor, carries with it any enlargement 
thereof that may have occurred after the attachment ^d before ijie sale , and that, accord- 
ingly, the above-mentioned settlor having died without a child by that wife, between the 
date of the attachment and the sale, the son^' augmented interests passed thereby. 

[165] The plaintiff in this suit had succeeded to four, out of five, mortgages, subsequent 
to bis own, which had been executed before a decree obtained by a mortgagee. This decree 
had been purchased by the first defendant, who also bought the property at the execution 
sale The plaintiff had also succeeded to several mortgages executed ponding the suit in which 
the decree was made. Held, that a distinction must be made in respect of whether the 
mortgages so transferred tig the plaintiff had been executed before or after the bringing of 
the above suit. As regards the mortgages executed^fore it, the plaintiff, not having ^been a 
party to that suit, was entitled to redeem the first defendant who was purchaser of the decree. 

As regards the niorbgages executed after that suit was brought, the plaintiff was bound by the 
decree, and his interest jn the mortgages, transferred pendente lite, passed to the purchaser. 
On the other hand, persons who have taken transfers of property subject to a mortgage 
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oannot be bound by proceedings in a subsequent suit, between tbo mortgagee and the 
mortgagor, to which they have not been made parties. 

As regards the Court’s power to regulate the interest, held, that although, in the decree 
for sale, the rate of interest on the debt, payable to the mortgage decree-holder, was reducible 
from the date of the decree from the rate stipulated, to the Court rate, an order to that effect 
could only be made for the benefit of the judgment-debtor as a party to the suit. The plain- 
tiff, seeking to redeem a mortgage prior to the suit, must pay the interest at the rate agreed 
upon in the mortgage; there being no authority, either under s. 10 of Act XXIII of 
1861, or under the Civil Procedure Code, s. W9, to reduce it to the Court rate. 

Appeal from a decr^ (10th Septembar 1885) of tlie High Court varying 
a decree (Tth September 1883) of the District Judge of Gaya. 

The appellant, who was plaintiff, having made all interested parties, claimed 
in the right of a puisne mortgagee of twelve annas of mauza Sirdilla in the 
Gaya district, having also obtained transfers of other mortgages upon the same 
estate, and having bought at judicial sales fractional parts of it. The defend- 
ants had also acquired mortgage interests in the mauza, and they were now 
sued by the plaintiff, who sought to redeem prior inoumhraiicea, so as to make 
•his own charges the first on the property In the alternative, he claimed to 
have a direction made for the sale of the mortgaged property, and an order that 
out of the proceeds the mortgage money due to all parties should be paid accord- 
ing to tKeir several priorities. 

The First Court, substantially, decreed the latter claim ; and from that 
decree the only defendant who appealed to the High [1663 Court was Zahur 
Fatima, now one of twelve respondents here. The questions now raised related 
to points on which the Courts below had differed, and were, in effect, as to the 
ownership, disputed between the parties, of a fractional share, viz., seventeen 
dams, of the twelve annas of Sirdilla, and as to the right to redeem, on the plain- 
tiff’s part, another share of two annas. The priority of transfers and the right 
of mortgagees to redeem and to transfer were involved , also the terms on 
which redemption was to be made, and the quantum of interest on the 
mortgage debts. 

By a butwara made in 1867, Sirdilla was partitioned, the shares amounting 
to nearly twelve annas, being thus distributed, viz., to Saiyed Sultan AJi, five 
annas thirteen dams six cowries; to his two sons Farzand All and Farkut Ali, 
gtwo annas each , to Mussamut Hosseini, wife of the latter, two annas two dams 
four cowries. On the 26th January 1871 Sultan Ali granted a niokarari lease 
of one anna fourteen dams for life, at a rent of one rupee to his wife Amani 
Begum, step-mother of Farzand Ali and Farkut Ali, with the condition 
that if she should not bear any child to him that share should go to his two 
sons ; that if she should have a child living at his death, such child should take 
the share. Soon afterwards a series of mortgages, some executed by the two 
sons and Hosseini jointly, and others by the sons jointly or singly, commenced 
and continued to be made during a period of about eight years, down to near 
the death of Sultan Ali, jvhich occurred on 29th April 1879, no child having 
been born of Amani Begum. « 

The mauza Sirdilla being situated m the Nawada sub-division of the Gaya 
district, it was considered necessary, in order to bring the mortgagos witliin 
the registration aiea of the Sub-Registrir of Gaya, to include in each mortgage 
some property within that jurisdictic^i. TA house at Sahebgunge, belonging^to the 
, family, but undivided at the butwara, answered the purpose. The primary 
object in including a kothri of it in some of the bonds and in mortgaging, in four 
of the mortgages, the entire house, was, as the First Court found, to enable the 
parties to complete the transaction in Gaya. First, .were mortgaged on thellth 
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April 1K71 a four<anna share of bhe twelve annas and a room in the house at 
Sahebgunge to Hossein All to secure Bs. 8,000 and interest thereon. Then 
[I67J followed a mortgage of 29th July 1873 to Arshad Aii by the two brothers 
and Hosseini of two annas of the sixteen annas of Sirdilla ; and this was part 
of the title made by Zahur Fatima to her interest in the two annas. It was 
referred to, m their Lordships* judgment, as the mortgage bond marked B2. 

Other mortgages followed ; some to Arshad Ali, and others to Sheochurn 
Lai, the interests in all of which came by assignment to the plaiutiil. Arshad 
Ali having died, his widow, \khtar Fatima, became solely entitled to his rights 
as mortgagee, which she exercised by suing the mortgagers on the mortgage of 
29tb July 1873, and she obtained an ex parte decree on 23rd June 1875, with 
an order for tlie sale of the mortgaged property. Zahur Fatima, the present 
respondent, inherited the rights of Akhtar , and it was as to the effect of the 
sale under this decree that arose one of the diderenees of opinion between the 
Court ol P'irst Instance and the High Court. A series of mortgages, direct to 
the plaintiff, came after that decree, and on the 15th September 1876, the brothers 
and Hosseini mortgaged to him for Ks. 4,000, to be repaid in 1878, the 
whole sixteen annas of their family interest in Sirdilla. Also on the 16th 
March, 14th August, and 26th September 1877, similar mortgages to the plain- 
tiff wo o executed by them , the whole of the tw^elve annas share m Sirdilla, 
subject to the mortgages thereon, having become vested in the latter, after the 
death of Sultan All on the 29th April 1879. 

As to these incumbrances, the following was stated in the judgment of the 
First Court • — “ There were in all twonty-six mortgages of the whole, or part, 
of tlie Sirdilla estate between the 15th December 1874 and the 25th February 
1879. Of these thirteen were to the plaintiff direct, and seven to the inaha- 
jun, Siittochurn Lai. The plaintiff thus became tlie assignee, bv purchase, of 
all the bonds ol Sheochurn Lai, and was tlius the holder of twenty mortgages 
on the estate subsequent to the mortgages to Mahomed Hossoin Khan and 
Arshad Ah. On the 24th September 1880, plaintiff also became the assignee 
of a bond, dated 19tli March 1874, by purchase from an heir of Arshad Ali. 
Of the remaining bonds, one was given to Lalan, mortgaging a one anna 
share , one to Gonesh Lai, defendant No. 5, mortgaging two annas ; one to 
Iswardyal, mortgaging a one anna share , one to Zahur Fatima, tl88] one to 
Asgur All Khan, defendant No, 6, and one to Muhammad Hakh, defendant^ 
No. 7. each mortgaging a one anna share.” 

On the following dates the plaintiff became transferee of the under- 
mentioned, on tiie 15th April 1879, a three annas share . 15th September 
1879, a two annas sliare , 17th July 1879, a one anna share; 15th July 1880, 
w hole interest of Farzand Ali not transferred at previous sales ; 15th July 18B1. 
the share of Farhat Ali inherited from lub father Sultan Aii ; and 15th July 1881, 
the share of Farzand Ali inhorit'ed from his father, with the exception of seven- 
teen dams, excluded on the objection ot Zahur 'Fatima. The other purchasers 
were-— 15th May 1879, Moulavi Fazlvl Bari, two anqas ; 15th December 1879, 
Zahur Fatin^a, three annas , I5th May 1880, seventeen dams of the inherited 
share of Farzand Ali, as to which arose tho above questions of the construction 
and priority ; 15th May 1880, the entire house at Sahebgunge ; 16th May 1880, 
defendants Nos. 8 and .9, one anna share; 15th March 1880, defendant No. 7, 
one anna share. • • 

The question relating to the seventeen dams contested on this appeali 
being ongirally half the share granted in mokarari by Sultan Ali to hi% wife 
Amani, arose tbus. The res]x>ndent, Zahur, having obtained a decree 
against Farzand Ah alone on the mortgage which had been executed to her 
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by Farzand Ali alone on the 18th July 1878, which was in the lifetime of 
Sultan Ali, of a one anna share of Sirdilla, caused the attachment and sale, 
not only of that one anna, but also of the seventeen dams, the moiety of the 
proprietary interest which had been retained by Sultan Ali, and which had 
descended on his death to Farzand Ali. The respondent also brought to sale 
the entire house at Saliebgunge. At this sale she became the purchaser of 
the interest of the ]udgmont-debtor in those seventeen dams. 

Iswardyal, who was one of those who afterwards assigned his interests 
to the appellant, obtained a mortgage, on the 27th March 1878, from Farzand 
Ali, of one anna out of^sixteen annas of the family estate in Sirdilla to secure 
repayment ot Rs. 500 with interest. On the 14th April 1879, a few days 
before Sultan Ali died, Iswardyal applied for execution of a decree upon 
this mortgage against one anna mortgaged, and against another seven annas, the 
interest of the debtor which was not mortgaged, i.c., in [l69] all the moiety of 
the family share in Sirdilla, which Iswardyal by his application alleged 
to belong to Farzand Ali. /Attachment issued, accordingly, after the 23rd 
April, when the report of the office was made, but it did not show whether 
'this was before oi afti3r the death of Sultan All. The sale took place on 17th 
duly 1879 after ins death, and Iswardyal became the jiurchaser of the whole 
interest so attached and sold, including the seventeen dams in dispute. This 
was fouhd by tin* High Court in concurrence with the First Court. The 
interest so acquired was sold by Tswsirdyal afterwards to the plaintitl', who 
claimed against Zahur Fatima under this title. 

The other question as to which the Courts differed arose thus. As has 
been stated, on the 29th July 1873 the two brothers and Hosseini mortgaged 
two annas of the entire sixteen annas of Sirdilla together with one room of the 
house in Sahehgunge to Arahad Ali, the interest in which passed on Arshad 
Ali a death Ins wid^wv, Akhtar Fatima, who obtained a decree on the 23rd 
June 1875 against the mortgagors for sale of the mortgaged share, the interest 
in which (lecroeori the death of Akhtar Fatima passed to the respondent, Zahur 
Fatima, as lier heiress. The latter took out execution of this decree, and 
caused tlie sale by the Court on the 15th December 1879 of what was described 
in the execution proceedings as ** two annas out of sixteen annas of Sirdilla 
belonging to the debtors.” 

^ The description by number and amount of revenue m the Colloctorate books 
was the same as that of the twelve annas estate. A question arose as to 
whether Zahur Fatima had purchased two annas of Sirdilla as a whole, or only 
a two-anna sbcuo of the twelve-anna share , as well as a question in regard to the 
effect of her purchase of either of these fractional parts, whichever it might 
have been • 

The First Court, as to the whole case, was of opinion that any one who was 
entitled to an equity of redemption had aright to redeem, so as to have his 
own interest released from tlio nlortgage, on payment of the mortgage debt , that 
the moitgagor, by mortgaging the property to second mortgagees, made them 
Ins assigns, and as between him and them, the latter had the preferable right to 
redeem ; tlint if there were several successive moitgagees, the right [I70J of a 
prior incumbrancer to redeem was preferable to that of a subsequent one ; and 
that, where the plaintiff had only a partTial interest, a decred had to be made, 
reserving the equities of the other persons interested. In applying these prln,- 
ciples to this case, the First Court held thalb, so far as the prior mortgage was 
* coney ned, the execution purchaser stood exactly in the position of the prior 
mortgagee; so far, also, as regards the subsequent incumbrancer’s right to redeem. 
The First Court was not of opinion that the subsequent incumbranSer s 
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right of redemption mis liable to be defeated by the circumstance that, 
although aware of the sale about to take place in realization of the prior 
mortgage debt, he had neglected to come in and redeem by paying up the 
amount of tlie judgiuent<debt. It was the main argument on behalf of the 
defendant, Zahur Fatima, that the plaintiff should have done so. But this the 
First Court did not allow to prevail. 

It found that Akhtar Fatima and Zahur Fatima had actual notice of the 
plaintiff’s mortgages. But it held tliat this did not affect the question, which 
was governed by the following consideration, viz., that whenever a mortgage 
hen passed over to a purchaser in e;cecution of a decree against a mortgagor, 
it passed over subject to the same equities as against tTie purchaser, to which 
the mortgagee himself was subject. That tieing so, the purchaser was 
obliged to take it as liable to the contingency of redemption by persons holding 
outstanding interests in the equity of redemption. Neither could lie claim a 
greater interest in the equity of redemption than that held by the judgment- 
debtor. Upon the first of the questions now in dispute, viz., as to the seventeen 
dams, the First Court held’ that the plaintiff’s purchase was prior to that of 
Zahur Fatima, and his title was better than her'a. Upon the second question, 
viz., as to what was acquired by the mortgagee of the two annas share, the 
First Court held that as assignee of the mortgages of the 17th Marcli 1S71, of 
the 11th May 1H75, and of the 4th June 1875, l)\ winch each brother mtirtgaged 
his entire share, also by the e:fect of the two mortgages of the 15bh May by 
which the shares of Sirdilla (as well as the house in Sabobgungo) were mort- 
gaged to Sheochurn Lai , also under the mortgages by which the two brotliors 
and Hosseini had mortgaged bo the jdaintiff the entire family share, the plain- 
tiff [I7l] was a puisne mortgagee of tho two annas purchased by the respond- 
ent. The mortgage of tho house in Bahobgunge was held to be a valid one, 
and “to confer the legal consequences resulting therefrom.” 

Having decided that the plaintiff was entitlefi to redeem, tiie First Court 
held that an order tor saleshqiild be substituted, that being the usual practice 
when the mortgagor did not appear to pay off incumbrances, the net proceeds 
of tho sale being ordered to be divided among them according to their priority. 
It was added that the following directions should be observed in taking the 
accounts • — 

(1) — Parties deriving title under an execution sale will be allowed a 

on the proi>erty hypothecated in the bond, and purchased in execution of tho 
decree on that bond. Ihero is no lien in respect of property of tho debtor, 
other than that pledged in the bond, purchased in the execution of the decree. 

(2) — The lien so allowed will only bo for the amount of the mortgage debt 
for which the property was sold For this purpose it is quite immaterial whether 
the purchase-money fell short of, or was in excess of, the amount of the judgment- 
debt. In either case, the purchaser acquired the judgment-creditor's mortg:%ge 
lion togetlier with the debtor’s interest in the d^uity of redemption, A portion 
of the price paid would represent the value of the latter ; the purchaser has no 
lien (or it, h^t as a proprietor to that extent he will have the right to share in 
the surplus sale-proceeds after paying off all incumbrances. Tho lien here 
allowed to tho auction -purchaser is only on so much of the sale-proceeds as 
represent the mortgaged shafh. 

(3) —Where the party has beea in^podbession of his purchased share of the 
estate, ho is not entitled to interest on the amount secured by his lien, it being ^ 
presumed that the mesne profits are a fair equivalent for further interest, ^here 
the party lias noUbeen in possession, interest on the amount secured by the 
lien*is only to be allowed at 6 per cent, per annum from the date of purchase. 
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(4) — With respect to bonds now sued uiM)n for the first time, interest will 
be allowed on the secured debt at the rate stipulated in the bond down to date 
of suit, and from that date to sale at 6 per cent, per annum. 

[179] The decree that followed, dated 17th September 1883, directed a 
sale of the entire estate, free of all incumbrances. The upset price to be fixed 
at a sum equal to the aggregate amounts of the purchase-money paid by 
defendants, Fazlul Bari and Zahur Fatima, being the value of their proprie- 
tary right and moitgage liens, but without interest, they having been in 
possession of their shares, plus costs of suit and costs of sale. Both parties to 
have liberty to buy at the 'sale, of which the proceeds were to be applied in 
discharge of the incumbrances found by the accounts in order of their priority. 
Any surplus to go to the proprietors in the proportion of their shares. Of the 
seventeen dams, the right and possession of the plaintiff were maintained 
against Zahur, whose purchase was declared invalid. The purchase by the 
plaintiff of the two-anna sliare on the 15th April 1879 was confirmed, and he was 
declared entitled to a lien on the property, mortgaged in fourteen bonds, with 
interest. The decree directed the taking of accounts, stating the order in 
which cliarges were to be paid, with regard to the above judgment. 

The High Court (PltlNSEP and Grant, JfJ.) holding it to he settled law 
that all puisne incumbrances at the time of the institution of a suit on a prior 
mortgage, to enforce payment by sale of the mortgaged property, are entitled to 
ledeem, in a proceeding to which they are properly made parties, adverted to 
the fact tliat the plaintiff, claiming to he a puisne incumbrancer at the time of 
Zahur Fatima’s suit, decreed in 1875, was no party thereto. He could, 
therefore, in the present suit, claim the right to redeem that mortgage, or to have 
the property sold. But they were of opinion that, although the plaintiff* had a 
valid mortgage of 8ultan Ali’s entire share, which the plaintiff was entitled 
to insist upon, in the hands of the mortgagors, the respondent could make out 
her title thus. She was entitled, notwithstanding the above, as a hona fide 
purcliasor for valuable consideration without notice of the appellant’s mortgage 
over the seventeen dams , and thus she had a titl^ superior to that of tlie plain- 
tiff. The High Court, therefore, dismissed the suit as to the seventeen dams. 
It dealt with tHe two annas share in the same way, holding that the plaintiff 
had not satisfactorily shown that this share had been included in the earlier 
mortgages assigned to him, under which he claimed. 

• [^78] In other respects, the judgment of the First Court was affirmed, 

and the decree for the sale remained, except so far as it affected the seventeen 
dams, and the two annas shares of the twelve annas of Sirdilla, as to which 
it was reversed. 

The plaintiff having appealed on the points on which the judgment of the 
High Court had been adverse to him 

Mr. B. V, Boyne for the appellant, argued that the High Court should not 
have varied the decree of the First Court. The sale of the house at Saheb- 
gunge had, however, been omitted from the decree, and should be ordered. 
This had been pointed out* in the cross-objeetions filed by the plojfntiff in the 
High Court In regard to the seventeen dams share, the First Court was 
right in holding that the plaintiff has the prior and better title. On the proper 
construction of the deed of 26tb January 1871, the interest of Farzand Ali 
was a definite one, and on Sultan death without addition to his family, 
became vested in the judgment-debtors beytted the possibility of displacement. 
fcHe referred to s 266 of the Civil Fh'ocedure Code, 1877 and 1882. 
The sfltle was after Sultan Ali’s death, and passed the wjsole interest that 
had become vested in Farzand. Even if the plaintiff had not been entitled as 
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a prior purchaser, his suit should nofc on thafi account have been disznissed is 
to the seventeen dams. Fie was at least entitled to treat Zahur Fatima as a 
mortgagee, and to redeem, or to have the seventeen dams sold, with distribution 
of the proceeds according to the several priorities of the incumbrancers. That 
was so, on the understanding that the Courts were correct in ordering a sale, 
but as to tins it might ho doubted whether redemption was not the only 
proceeding which should have been directed. As regards the other question 
upon which the Courts had differed, the First Court was right in holding that 
the plaintiff was a mortgagee, both directly and by assignpient, of the two 
annas share, and of tlie room mortgaged therewith. 

Mr.^ J. D. Mayne and Mr. C. W. Arati^on for the Besponddht Zahur 
Fatima 'argued that the High Court had rightly reversed so much of the 
judgment of the First Court as related to the ^seventeen dams share, whicii^ 
had er**oneously decided that the burden of proof that this share had not been 
attached, and had not been sold in execution of Iswardyal's decree, was on 
t«7«] Zahur Fatima. The First Court ought to have held that the seventeen 
dams in question were neither attached nor sold to the plaintiff. The purchase 
by Zahur was proved, and took place without notice of any claim by thejilain- 
tiff. His claim, in fact, was an afterthought, and was not made till 1882, after 
the sale to the respondent Zahur had taken place. The seventeen dams had not 
been included in the property attached, tho judgment-debtor not having had 
any definite interest, hut only an expectancy, not legally liable to attachment. 
Not having been attached, the seventeen dams were not affected hy the death 
of Sultan Ali between the date of the attachment and the sale. Extension of his 
interest happening to Farhut on this event would not alter the effect of the 
previous attachment. Tlie claim to redeem set up was supported only by 
analogies taken from the English law* of • mortgage But the Indian law, 
founded on the legislation of 1806, differed from the English in this respect. 
The sale whicli took place in 1879 had the effect of shutting out the mort- 
gagees, who at that time had notice and stood by. On the other hand, Zahur 
Fatima was a hand tide purchaser without notice, and as against her the 
plaintiff had right in respect of the mortgage under winch he claimed. 
This applied to the conffictiug inteiest put forward in respect of the two annas 
share. The plaintiff had notice of the sale at which Zahur Fatima bought, and 
she was led to believe tliat she purchased the two annas share. Reference was 
made to — Brajaraj Ktsson Dasi v. Mohammed Salem (1 B. L. R., A. C., 162)q 
LutfAh Khan v. Fiitteh Bahadur (L R., 16 I. A., 129 , I. L R.. 17 Cal., 23) ; 
Shrmtjanpure v. Pathe (I. L. R., 2 Bom., 662) ; Kasandas Laldas v. Pranjivan 
Asharav (7 Bom. H. C., A. C., 146) , Shco Prosun Sin^h v. Brojoo Shaha (7 
W. R., 232) , Balwant Singh v. Gokaran Prasad (I. L. R., 1 All., 433) ; 
Rajiiarain Singh v. Sheera Mean (7 W R,, 67); BJmant Momtazoodeen Mahomed 
V. Rajeoomar Dass (14 B. L. R., 408) ; Gupniath Sinqh v. Shai Sakat Singh 
(B L. R., Sup. Vol. 72 ; 1 W. R., 315). 

Mr. R. V. Doyne replied. 

[175] Their Lordships’ judgment was delivered on a subs^uent day 
(19th July 1890), (a brief statement of their opinion having been given at the 
conclusion of the arguments of counsel) by 

Lord Hobhouse. — Their Lordships are of opinion that the house in. 
Sahebgunge should be included in the direction to sell, and they will nowjexpress 
their opinion as to the question of 4he seventeen dams of property as to which 
the plaintiff and the defendant Zahur each claims to be the absolute owner.^ 
The question is v^o acquired the ownership first in point of time? The 
plaintiff’s claim depends on his purchase of the 17th July, cQmpKited on the 
»• 
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*22nd September 1879. If that is a valid purchase, it is prior to the purchase 
of the defendant, which did not take place till the ye*ar 1881 ; and the plain- 
tifiF is entitled to that share of the jiroperty. 

The purchase took place under these circiim stances. On the 14th April 
1879 one Iswardviil, who for this purpose is identical with the plaintiff, liaving 
got a decree on a mortgage, applied to enforce it by attachment and ‘sctle of the 
immoveahle properties owned hv the ludgment-dehtor ” (the judgment-debtor 
being Farzand Ali. the mortgagee), as specilied in the inventory mentioned 
below ” The inventory mentioned below specifies 1 anna out of sixteen annas 
of mouza Sirdilla, tlie property mortgaged in the bond , and also seven annas 
out of sixteen annas •of Sirdilla owned’ hv the judgment-debtor, which was 
property not mortgaged in thd^bond. That application includes eight annas of 
the family property. Eight annas was a larger share than Farzand Ali was 
actually entitled to, because he and his brother held equal shares in the pro- * 
perty, and their sistei-in-law Hosseim had a shaie also . hut the circumstance 
that the descrijition of the projierty includes more than the judgment-debtor 
was actually entitled to would not tend to exclude the seventeen dams in ques- 
tion from that description. 

The sale took place, and the certificate was granted on 22nd September 1879, 
and it is there 'certified that the decree- holder has been declared as the pur- 
chaser of the judginent-dehtoi’s right in one anna out of sixteen annas which 
was mortgaged, and so I’oitli, and by another certificate there is a similfl.r 
declaration as to the seven annas So that it is quite clear that the intention was 
[176] to attach- and to sell whatever right and interest the judgment-debtor 
Farzand had in fhe eight anna.s of the propel ty. The question is, what 
interest had he as rogaids these seventeim dams. That depends upon the 
construction of the deed of the 26th January 1871. In that deed there may be 
some obscurity as to the exact luteiest that the children of Sultan Ali and his 
wife Amaiii Begum wore to take, but as apjilied to the events that have 
happened there is no ohscuriLv about it. Sultan All, the then owner of one 

' anna and huirteon dams, giants that slrire in mokurari form to his wife Amani 
Begum on this condition, tliat if she lias a child by him the grant shall be taken 
as a perpetual mokurari Whether descendible to children oi taken by children 
in remainder does not matter now (the deed is rather obscure on that point), 
but it is to go to the child of Sultan Ah and Amani Begum in perpetual 
H inheritance. In case of no child being born, then it is only to be a 
life-mokurari, and after the death of Amani Begum the property is to 
come to the possession of tlie settlor’s two sons Farzand and Farhut. 
There IS to he pai<l the (4ovornnicnt i(*venue on the share of the estate and 
one rupee to the settlor At the time of the attachment Sultan Ali was still 
living, and at all evoriXs in contemplation of law there might *he a child to take : 
but the deed confers upon the srins Farzand and Farhut a definite interest, like 
what we should call in English law a vested remainder, only that it was liable 
to be displaced by tlie event 'ol there being a son of Sultan Ali by Amani 
Begum. Between the attachment and the sale — very soon after the attach- 
ment— Sultan Ah died, and tlien the contingency, such aj^ it was. was 
entirely put an end to It is quite true the parties might not know whether 
Amani Begum was witii child bv Sultan Ah or not, but the fact was determin- 
ed at that time, and there was no longer anv contingenqy in the eye of the law. 
It does not, in their Lordships’ ^|ie^t. vtry much signify whether Sultan Ali 
was’alive or dead at the time of the sale, but they wish to guard themseilves 
against being supposed to concur in an argument that was presented at the bar, 
to ftie effi^t that if between the time of attachment and ^lo time of sale events 
should happen which would have the effect of accelerating or enlarging the 


9 OAti.*— 16 


121 



LL.R. 18 Cal. 177 


UMBS CHUNDBB SIRCAB V. 


interest, of the indgment-debtor as it stood at t!ie time of attachment, that 
[1773 augmented interest would not pass by the sale which purports to convey 
all that the ludgment-debtor has at the time. But taking the case most 
strongly against the plaintifT, supposing that he could get nothing but that which 
was capable of attachment, and was actually attached on 14th April 1879, 
their Lordships hold that this interest in Remainder is a property which was 
capable of being attached, and which was intended to be attached. It is said 
that by section 266 this property was not liable to attachment, because it is 
there provided that ; “ The following particulars shall not be liable in attach- 
ment ; ” and among them is : — “an expectancy in succession, by survivorship 
or other merely contingent or possible right or interest.” It seems to their 
Lordships that in all probability the High Court, who held that the seventeen 
dams were not attached, must have had this section in their view, though thej^ 
do not refer to it, because they treat the case as if the two sons had no interest 
during the life of thoir father, but as if, upon the father’s death, they inherited the 
property from him Hut that is not the case, excepting as regards the one rupee 
which for this purpose may be thrd^jvn out of consideration altogether. Except 
as regards that one rupee they inherited nothing from him. He had in his 
life-time parted with the whob property, either to Amani Begum his wife and 
her children by him, or to his two sons That interest given to the two sons 
appears to their Lordships not to fall within the description of an expectancy 
or of a merely contingent or ]iossible right or interest. Their Lordships tliere- 
fore bold that as regards the seventeen dams the ))laintifT has the priority, and 
that tlie decree of the High Court is erroneous to tlmt extent. 

The next question, on which also the Courts below' have diffeied, is 
whether the plaintiff has a right to treat the defendant Zahur as being only a 
mortgagee of the share of the property which was purchased by her in execu- 
tion, and on that footing to redeem her mortgage. The District Judge thought 
that the plaintiff had that right, and gave him a decree accordingly. The High 
Court thought otherwise, and varied the decree by dismissing the plaintiff’s 
suit so far as re^ar Is the two annas in question 

By the mortgage bond marked B2, dated the 29th Jul\ 1873, Farzand Ali, 
who owned four annas of ftirdilla, Farhut his brother, who owned four annas, 
and Hosseim their cousin, who owned aliout [178] two annas four dams, 
mortgaged two annas or the whole mouza to Arshad All, the predeces.sor in 
title of Zahur, to secure Rs. 2,000 vvith interest at 24 per cent. * 

On the 26th Mav 1875 the then owner of the mortgage brought a suit 
against the three mortgagors, and obtained a decree on the 23rd of June 1875. 
The decree was for “the amount of the suit ” with costs and interest for the 
period of pendency of the suit, and for future interest at the rate of Ks. 6 per 
cent, per annum, and for sale of the mortgaged property. 

The decree was not executed till the 16th Decemlier 1879, when the 
property described as two annas of Kushba Jurra was put up for sale to realize 
Rs. 3,582-5-1, the decretal amount, and was purchased by Zahur, who then 
owned the mortgage, for Rs. 4,700. 

Between the date of Zahur's mortgage and the suit brought to realize it 
five other mortgages were executed, two by the three mortgagors, two by 
FarzAzid and Farhut' .and one by Farhut alone, each mortgaging undivided 
shares (not further identified) in SirdJillaf a^d four of these mortgages became 
vested in the plaintiff. Afterwards a number of other mortgage deeds 'were 
executed, some by one of the. owners of Sirdilla, some by another, making 
altogether about 30 .mortgages of undivided shares, most of which bectme 
vested in the plaintiff. 
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In deciding that the plaintiff had become mortgagee of the property com- 
prised in Zahur’s mortgage, and was therefore entitled to redeem her, the District 
Judge allowed no distinction between the mortgages prior to the suit of the 
26th May 1875 and those subsequent to it, or those subsequent to the decree 
of the 23rd June 1875. He appears to think that because at any time before 
actual sale the mortgagor himself and anybody to whom he mav have 
transferred the property can come in and redeem the property by paying the 
debt, therefore it follows tliat after sale the mortgagor’s transferee, if not a 
party to the proceedings, can do the same thing. Hut if the transfei took 
place pende?itc hte, the transferee must take his interest subject to the incidents 
of the suit , and one bf those is that a purchaser under the decree will get a 
good title against all persons whom the suit binds. 

Their Lordships think that the High Court were right to coniine their 
atten^iorl to the mortgages made prior to Zahur's suit, [179] for the purpose 
of deciding whether the plaintiff is entitled to redeem Zahur. But the High 
Court thought that it was necessary for j|he plaintiff to show that the whole 
of the two annas comprised in Zahur's mortgage passed under tlie subsequent 
mortgages to the plaintiff’, and calculations of great nicety have been entered 
into for the purpose of sliowing that the whole did nob pabs Their Lordships 
do not follow the calculations, because they are founded on an erroneous view. 
After effecting the joint mortgage, each of the three mortgagors had a right to 
redeem the mortgagee, and each could transfer Ins interest, and with it that 
right. And it is sufficient to say that bv mortgage B7. dated the IJth May 
1875, Farhut transferred to the plaintiff’s predecessor in title a share in the 
property yrhicli he had not got without, taking in his share comprised in 
Zahur’s mortgage. Probably by earlier mortgages, cevtainlv by that mortgage, 
the right to redeem Zahur in a properly constituted suit was acquired ; and it 
has never boon lost, because the plaintiff was no paity to Zahur's suit. 

It was indeed argued by Mr. Mayfie that the sale in 1879 had the effect 
of shutting out all puisne incumbrances. But their Lordships consider that 
the nglib view on this point has been taken in both the Courts below Pevsor.s 
who have taken transfers of property subject to a mortgage cannot he liound 
by proceedings m a subsequent suit between the prior mortgagee and the mort- 
gagor to which they are never made parties. 

Mr. then contends that the decree is wrong in directing a sale of 

the whole property, and leaving the rights of the parties to be worked out against 
the purchase- money, and he claims to treat the suit as a redemption suit. To 
this it IS sufficient to answer that the plaint asks for a sale, and that the plain- 
tiff has not till the hearing of this appeal suggested that the Co’irt should deal 
with the property in hhv other way. The decree is right in ordering a sale, and 
the respective rights of the plaintiff and Zahur in the purcha8e-mone> must be 
adjusted on the footing that the plaintiff has the right to redeem Zahur’s 
two annas. 

Next comes the question on what terms the redemption is to be made. 
The District Judge has laid down certain rules to guide the /lourse of the 
accounts One of them (No. 3) is that a possession [ 1 80] of a mortgage shall be 
taken as equivalent to interest. This luile, which appears to be just and conve- 
nient, and is not objected to by either partv, will reliev.e Zahur from giving an 
iooovint of her receipts, and will dDprKve her of interest, from some time in the 
year 1880, when it appears that she took possession. Under rules 1 and 2 she 
win entitled to a lion on the property mertgaged to her for the amount of 
the mortgage debt for which the property was sold, ^without regard to the 
amount paid by her on the purchase. But nothing is said as to the amount 
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of interest to which she is entitled prior to her possession, probably on th£ 
ground that possession was given to her immediately after the salo And the 
question has been discussed at the bar bo what rate of interest she is entitled. 
Their Lordships suppose that up to the date of the decree of the 23rd June 
1875 interest was computed according to the rate allowed b> the mortgage deed, 
viz , 24 }>er cent, .\fter that date the decree gives interest at 6 per cent. 

The Court's power to regulate interest is given by section 10 of Act XXI II 
of IH61, whicli answers to the 209th section of the present Civil Procedure 
Code. That power IS given when a plaintiff sues for money due to him, and 
it is a discretionary powei to give such rate us the Court may think proper by 
decree The deciee can only operate between the parties to the suit, and those 
who claim under them. Tlie plaintiff getting the security of a decree has his 
interest reduced in the generality of casob. But the plaintiff in tins case comes 
to take awa\ from Zahur the benefit of the decree It would he unjust if he 
could use the decree to cut down her interest, whilo he deprives her of the vrliole 
advantage of it His case i*-, that as to luin Zahui is still hut a mortgagee, and 
if so, she should be allowed such benefit as her mortgage gives her If Zahur 
had not got a decree, and the plaintit) had come to redeem her mortgage, he must 
have paid whatever interest her conti act entitled hei to, and the Court would 
have had no jurisdiction to cut it down . and that is the position in which the 
parties are placed hy the decree in this suit. There is a penal rate of interest 
(120 per cent.j imposed hy the mortgage, hut it is clear that iii 1875 that was 
not claimed. Nor do their Lordships conceive that it can now ho claimed. 
Setting that aside, the lustice of the case demands that Zahur should he able 
to claim such interest as her [t8lj contract gives hoi, up to the time when she 
took possession of tlio mtirtgaged propert^ . 

Supposing tlio redem)ition effected lj\ the jdaintiff, what Zahui's 
iiosition? She was mortgagee of the tw’o annas ol the old mou/a Sirdilla or 
Juria, the touzi numbei of which was 1013, and the sudder juninia Ks. 797. 
She then purchased the owneibhip, buhject to the»plaintiff’s mortgage or 
mortgages, of two annas of Kusha Juira, which hoars another touzi number 
and a smaller sudder luniina, and which was tunned out of tx'elve annas of the 
former mouza Sirdilla or Jurra, belonging bo the family of the mortgagors. 
She has therefore a light to redeem the phtuitifl as regards these two annas, on 
paying such sum as he can ])roperl> claim against them in respect of the four 
mortgages effected prior bo the 2l')tb ol May 1875 What that sum may 1)6 it 
is impossible to tell on the prosenr nintenals, hut it can and should be ascer- 
tained by inquiry, and a reasonJiie time should he allow'ed to Zahur to elect 
whether or no she will redeem. 

Their Lordships will humbly advise Her Maiesty to discharge the ordei 
of the High Court passed on the lOth September 1885, and instead thereof tc 
order as follows 

Declare that the pUintilf is entitled to redeem the mortgage of the 29tli 
Jul> 1S73 upon payment to Zahur of the princip il and interest monevs secured 
thereby, reckoning interest at the rate of 24 per cent ‘pei .mnurn up bo the day 
on which possession of the mortgaged propert> was awarded in execution tc 
Zahur, and uo later. 

Declare that if bhe^ plaintiff exercises such light of redemption, then on jiay- 
ment by Zahur to him of all moneys paid* byihim for redemption of the mortgage 
of the 29tti July 1873, and of such costs of this suit, including the costs of the 
appeal to the High Court, and of this appeal, as are properly chargeable on the 
property comprised tjierein, and of all other moneys, if any, which are due to niir 
on the security of the property comprised in the mortgage of the 29bh July 187c 
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in respect of the other mortgages which were etfected prior to the 26th May 
1875f and which afterwards became vested in him, Zahur is entitled to redeem 
the share of Kusha Jurra which was purchased by her under the decree of the 
[182] 23rd June 1875, and possession ol which was awarded in execution to 
her by the Court in the same suit. 

Let the Court make such inquiries and take such accounts as are ])roper 
for carrying the above declarations into effect, and fix reasonable peiiods of 
time within which the plaintiff and Zahur respectively shall exercise the rights 
of redemption hereby declared to belong to them. 

Declare that if jthe plaintiff and Zahur respectively do not exorcise their 
rights of redemption within such time as the Court by its final order m that 
behalf may direct, thev shall respectively be foreclosed and debarred from all 
light of redemption. 

In all othei respects let the decree ol the 17 th September 1883 stand 
affirmed 

Order Zahur to pay to the plaintiff‘»the costs of the appeal to the High 
Court Zahur must pay the costs of this appeal. 

Appeal allowfd, 

Solicitois for the Appellant Messrs. Wrentmorc and ISwinhoe, 

Solicitors for the Respondent Messrs. T. L. Wihon and c-o 

d B 

NOTES. 

I A hocoiid nioiigfigti is, ii.s well ab the first, a iijortgagi> of specific immoveable propert> 
within the T P A , 18«-2, sec. fjH -'i'i Cal., :J3 , K All , 105 , 29 All , 385. 

A puisne moitgagoe ma\ bring the property to sale subject to the* prior encumbrance . — 
22 Cal., 33 , 1 C L J , 337 sec also 13 All , 432 , 1 O 0., 109 

111 order to hind the puisne mortgagee he must he made a par tv — 21 Cal., 70; 30 
Cal., 599, 2H Horn , 153 , 1 C L J , 531 2 C. L, J., 202 . 31 Cal , 737. 

Ah regards the creation of vested remainders hv Mahuinedans sec also (1907) 32 Bom., 
172 . 9 Born. L U , 295 ] 


[18 Cal. 182] 

APPELLATE CIVIL. 

2'hc 16th Angusi, IHfHJ. 

Present : 

Slli \V. CoMEK PETHEKAM, KT., CllIKF JUSTICE, AiM> 

Mh. Justice Ghose. 

Kishen Porshad Panday Petitioner 

, versus 

Tiluckdhari Lall and others Opposite Party.' 

Appeal — Letters Patent, clause 16 — Appeal from order of Judge in Privy 
Council Department ref lining to extend time for furnishing security for 
ionts — “ J lidgvientn'' meaning of — Hulc 33, Buies of 1st Sflpteviber 
lb77 — Code of Civil Procedure (Act XIV of 1381D, s. 60^, 

No appeal will lie from au order of a Judge in the Privy Council Department refusing 
to extend the tunc prescribed b> law wi|hih*which an appellant is required to furnish security 
for tlie costs of the respondent, and directing the appeal to be struck off by reason of such 
security not h aving been given within the prescribed tune. 

* Letters Patent Appeal in Privy Council Appeal No. 9 of IPSO against the order of 
Mr. Justice MaCPHERSON, dated the 1th of December 1689. « 
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Such an order is not a " judgment " within the metming of clause 16 of the Letters 
Patent of 1865. 

[ 188 ] Held, upon <i review of the authoritioft, that where an order decides finally any 
question at issue in the case or the nghts of any of the parties to the suit, it is a “ judgment” 
under clause 15 of thii Letters Patent and is appealable, but not otherwise. 

This was an appeal under clause 15 of the Letters Patent of 1K65 against 
an order of Mr. Justice Macpherson sitting in the Privy Council Department. 
The order appealed from was as follows : — 

** In this case the security bond was admittedly filed some days after the 
expiry of the time specified in section 602 of the Civil rProcedure Code, and 
Buie 33 of the Buies of this Court, dated the 1st September 1877 I have 
undoubtedly the power, upon good and sufficient cause being shown, to extend ' 
the time , hut m the present case no reasonable cause has been shown. There 
is no affidavit, and there is nothing but a bare statement on the part of the 
appellant of ignorance or misconception, regarding a Buie which has been in 
existence since 1877. Under these circumstances I cannot hold that any 
reason for extending the time has been shown. The a])plication for leave to 
appeal to Her Majesty in Council must therefore be struck off the file." 

Buie 33 corresponds with Buie 244 of Belchamhers' Buies and Orders 
(p. 433). 

Baboo Mohini Mohun l{,iy for Baboo Nil Kanl Sahai appeared for the 
Appellant. 

Mr. L'uqh (with him Baboo Durga Mohun l)as and Baboo Tanuck Nath 
Pal*it'} appeared for the Bespondents. 

At the hearing a preliminarv objection was taken h\ Mr Puqh on behalf 
of the resjKjndents tliat no appeal would lie under clause 15 of the Letters 
Patent. The judgment of the Court (PKTHERAM, C J., and Ghose, J.) was 
delivered by 

Chose, J. -- This is an appeal under clause 15 of the Letters Patent from 
an order passed h\ Mr. Justice Macpherson sitting in the Privy Council Appeal 
Department, refu.sing to extend the time prescribed hv la\y within which an 
appellant is required to furnish securitv for the costs of the respondent, and 
directing that the appeal to Her Majesty in Council be struck ofi the file, by 
reason of such security not having been given within the proscribed time. 

ri84] A preliminary objection is raised on behalf of the respondent to the 
effect that no appeal lies under clause 15 of the Letters Patent against the 
order complained of. 

Clause 15 of the Letters Patent is as follows : — “ And wo do further ordain 
that an appeal shall lie to the said High Court pf Judicature at Fort William in 
Bengal, from the judgment, not being a sentence or order passed or made in 
any criminal trial of one Judge of the said High Court, or of one Judge of any 
Divisional Court, pursuant to section 13 of the said recited Act, and that an 
appeal shall also lie to the said High Court, " and so on. 

The question which we have to consider 4s, whether the order passed by 
Mr. Justice Magpherson is a judgment” within the meaning of clause 15 
of the Letters Patent. 

The question as to .the true construction of this clause has frequently been 
both before this Court and the Judicial CSmiftittee of the Privy Council.. In 
the case the Justices of the Peace for^ Calcutta v. Oriental Oas Company 
[8 B. L. P. 433 (452)] Sir BiCHARD COUOH, the then Chief Justice, sitting vjith 
Mr. Justice Markry expressed himself as follows We think that ‘ judgment ’ 
in clause 15 means a decision which affects the merits of the question l^tweon 
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the parties by determining some right or liabiliby. It may be either final, or 
preliminary, or interlocutory; the difference between them being that a final 
judgment determines the whole cause or suit, and a preliminary or interlocutory 
judgment determines only a part of it, leaving other matters to be determined.’ 

Then in a subsequent case, Kaksunderi Debt v, Hurrmh Chunder Chotvdhry 
(J. L E., 6 Cal , 5941, another Division Bench of this Court , in construing 
the same section with reference to an order made by Mr. Justice PONTIFEX 
refusing to transmit an order of the Privy Council to the lower Court for execu- 
tion, because, in his opinion, the person applying for execution of the decree 
was not entitled to execute it, held that Mr. Justice PONTIPEX had exercised a 
judicial discretion, *and had come to a decision that the applicant was not 
entitled to execute the decree, and that therefore the order passed by him was a 
“ judgment ” within the meaning of clause 15 of the Letters Patent. 

[l8S] The principle followed in this case was approved of by the Privy 
Council in Hurrish Chiindei Chowdhry v. Kahsunden Dcbi (I L. R., 9 Cal., 
482). Their Lordships observe as follows (p. 493) : Those learned Judges,” 

namolv, Mr. Justice WHITE and Mr. Justice MlTTER, “ held (and their Lordships 
think rightly) that, whether the transmission of an order under section 610 would 
or would nothe a merelv ministerial proceeding, Mr. Justice PoNTlFEX had in fact 
exercised a judicial discretion, and had come to a decision of great importance, 
which, if it remained, would entirely conclude any rights of Kalisunderi to an 
execution in this suit.” 

In the case of Manly v Patter<in7i (I L. E , 7 Cal., 339) it has been held 
(CjARTH C J , and MC’Donell, J.) that no appeal lies to this Court under clause 
15 against an (irder of the Judge in the Privy Council Department, refusing an 
application for leave to appeal to the Privy Council. 

And in the recent case of Loolf Alt Khan v. Asqur Bcza (1. L, E., 17 Cal., 
455), wliere the question was whether an appeal lay against an order of a Judge 
granting a certificate to the effect that the case was a fit and proper one for 
appeal to the Privy Council, the learned Judges (WILSON and PiooT, JJ ) before 
whom the appeal came on for hearing, held that there was no appeal under 
section 15 ; and th§y observed, with reference to the case of Kahmndert Debi 
V Jlurriah Chnnder Ohoivdhry ILL R., 6 Cal , 594 ; I. L R , 9 Cal., 482) 
which was quoted before them, as follows (p 458) : That is a very different 

case fr »rn the present, where the order against which this appeal is brought 
i.s not one deciding finally or otherwise any question at issue in the case or 
the rights of any of the parties to the suit It is merely a step taken to 
enable the parties to go before the Privy Council, and obtain from that tribunal 
a decision on the merits of the case.” 

The principle that is to be gathered from the cases which I have referred 
to is this, that where an order decides finally any question at issue in the case, 
or the rights of any of the parties to the suit, it is appealable to this Court, 
otherwise not. 

Now, the order comj)lained of in the present instance is to this effect, that 
the applicant has failed to show ^sufficient cause for [ 186 ] extending the time 
within which security is required to be furnished ; and therefore fhe application 
for leave to appeal should be struck off'the file. It should be borne in mind 
that at the time when this order was made the appeal had not been admitted, 
but only a certificate had been gr%nt^ to the applicant, that the case was, a fit 
one for appeal to Her Majesty in Council. The applicant was bound under 
section 602 of the Code of Civil Procedure to furnish security within six weeks 
froAi the date of such certificate. He failed to do so, and he failed to satisfy 
the Judge in the Privy Council Department that there was sufficient reason for 


137 



I.L.R. 18 CaL 187 


HIRAMAN DE t\ RAM KUMAR AIN [ 1890 ] 


extending the time in his favour. The learned Judge in this ciroumstauoe was 
not in a position to allow any further proceedings being taken in the inatter. 
He was not in a position to declare under the provisions of section 603 of the 
Code of Civil Procedure, that the appeal be admitted ; and we think that, prac- 
tically, he had no other alternative left to him than to direct that the applica- 
tion bo removed from the tile — for that is what the order really amounts to. 
It is an order which would follow as a matter ol course upon the order be had 
made refusing to extend tlie time foi furnishing security. We think that this 
order does not determine anv question of right between the parties to the 
suit, and is not a “ judgment " within the meaning of section 15 of the Letters 
Patent It follows, therefore, that no appeal lies to thiif Couit , and, accord- 
ingly, we reiect this appeal witli costs 

A. A. C. Appeal dismissed. 


NOTES. 

[ Sfe also (18961 17 All , 4*1K . »1895) ‘2*2 Cal . 928 ; (190(0 (\il , 18‘2:J ] 


[18 Cal 186] 

CRIMINAL REFERENCE 

The lUh October^ 

Present 

Mr. Justk’E Prinsep and Mu Justick Wilson 

Hiraman De 
lersHs 

Ram Kumar .Ain. 

Practice — liefereiice to High Court — D/stitct Magistratf, rninpetencg of, 
to refer — Ciimuml Procedure Code (.irt X of s 

Whi »• a ha^ bL'eii di'Li.-lril b' the Ses.', ion ^ Judge ou appeal from .i Sub-diviRional 
Magistrate, the Dist rict Magistrate should ii(>t refer the c.ise to the High Court on the 
ground that the Sub-di visional Magi>drate acted [187] without jiirisdictiruu If he desires 
to move in the he should proceed through the Legal Romrmbraiieer 

Observations of STK\rGHT, J , in Queen- Kmpr ess \ Shete Singh (1. L. R., 9 All., 802) 
referred to with approval. 

This was a reference bv the District Magistrate of Myinensingh under section 
438 of the Code of Criminal Procedure, Thia accused was convicted by the 
Sub-divisional Magistrate of Netrokonab, under section 448 of the Indian Penal 
Code, and sentenced to two months’ rigorous imprisonment and a line of Rs. 10. 
While m jail he ^ippealed to the Sessions Judge, who sumrti.irilv rejected 
the appeal. Another appeal appears thea tahave been filed through a pleader. 
That appeal was admitted and the Sessions Judge enlarged the prisoner od bail. 
A few (Ja\ later the District Magistrate received a letter from the Sessions Judge, 

• Criniiiuil Refereryie No. 244 of 1890 made In A. T. Gupta, Esq , ^r«giRtratp of 
MymeeiKingb. dated the Pith of September L890. 
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asking him to re-arrest the accused and commit him to ]ail, as the appeal had 
been rejected. The District Magistrate, however, considered tliat the sentence 
passed by the Sub-divisional Magistrate was without jurisdiction and illegal, 
and he accordingly enlarged the prisoner on bail and referred the matter to the 
High Court under s. 488 of the Criminal Procedure Code, with a recom- 
mendation that the conviction sliould be quashed. 

No one apjieared on the reference. 

The judgment of the Court (Prinsep and Wilson, J.T ) was delivered by — 

Prinsep, J. — We decline to consider this reference as a Court of Revision. 
The Sessions Judge us the Court of Appeal has rejected the appeal, and the 
District Magistrate has afterwards, notwithstanding tlio finality of that order 
by a superior Court, raised the objection as to the juiisdiction of the Subordinate 
Magistrate. An objection ip this form is not sustainable. If the District 
Magistrate is inclined to^move further m the matter, ho should proceed through 
the Legal Remembrancer 

We would direct his attention to the observations of STRAIGHT, J., in ^ueen- 
Eniprrss v. Shore Sinqh (I. L. R , 9 All., 362'. 

The District Magistrate not being competent to refer such a case under 
s. 43S had no autjiority to admit the accused to bail. He should there- 
fore 1)0 remitted to jail 
H. L. B. 


NOTES 

[ See mNo (19l0| 8 M L. T . 88. ] 


[188] APPRLL.ATE CIVIL. 

The 10th Svpbimher, 1H90, 

Present 

Mr. JrsTK’E Prinsep and Mr. Justice Banerjke. 


Kisliorv Mohuii Roy and others Defendants 

verbiiH 

Mahomed Mujaifar Hossein and another Plaintitls. 


Sale in (xecuiion of Decree — Effect on sale irhcn confirmed, of the absence of 
attachment — lAb pendens — Suit resulting in proceedings unexpected 
from its natUTfand the relief sought — Possibility of appeal — 
Compromise of siiit — Bona tide purchaser without^ 
notice —EstoppeL 

After a h.i1o ha.^ been cunfirmed and a aalb-certificate granted to the purchaser, the sale 
is not to be considered as a nullity, i|^er<4y by reason of the absence of any attacljmtmt, 
Shafoda Moyee Burnwnee v. Wooma Moyee Burmanec (8 W R., 9) followed, Mohadeo Dabey 
V. Bhola Nath Dtckit (I L. R., 5 All , 8fi) dissonted from. 

• Apfilhal trom Original Decree No. 284 of 1887, against tho deqfroc of Baboo Beuimi.tihub 
Milter, Ist Subordinate Judge of Dacca, dated the 16th September 1887. • 


9 CAL.— 17 
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The plaintiHi^ in execution of decree against the estate of the deceased hushsiud of 
attached among others certain properties as to which A put in a petition of objeotions on 11th 
July 1872, claiming them as her own by right of purchase from her husband in lieu of her 
dower, and her claim was allowed, and the properties released from attachment on 28th 
December 1872. Subsequently in May 1873, A mortgaged the properties to R. An appeal 
was preferred (but whether before or after the mortgage to It was not clear) against the order 
of 2Sth December 1872, and the appeal was, on 80th May 1874, settled by a compromise 
between the plaintifls and .4, by which among other conditions time was granted to ^4 to 
pay off the decree, and a l*2-anna share of the properties claimed was released from attach- 
ment, the attachment lieing continued against the other 4-anna share : the order of the 
Court was simnlv that '*the case be struck ofi ” The decree not being satisfied, the plaintifis 
took out execution, and the properties were pul up for sale and purchased by the plaintiffs 
on 27th November 1SH2 Subsequently in execution of the decree li held against .d,'the 
properties were again pub up for sale and purchased by R on Hth November 1884. In a suit 
against R and A for decUratioii of the pl.iiutiff’s title and for possession of the properties, 
Held that the order of thi. Court and the compromise in the claim suit were not such proceed- 
ings as from the nature of the suit and the relief prayed R could have expected would result, 
and that ho was therefore not bound by them as [ 189 ] a purchaser pendente life . Katlamh 
Chunder Glwse v Fid Chand Jahnri (H B L. R . 474) , and Kaseemunnuma Ribce v Nxlratna 
Bose (I. L. B., 8 Cal., IM) referred to. Scmble, neither the possibility of an appeal nor the 
consent decree were proceedings by which Z2 ai a purchaser pendent^ litc would be bound. 
Held also that, under the eircumstances, It had a good title as bomi ude murtgagec and 
auction purchaser without notice, and that the plaintiffs were estopped fiom qiiestioning 
that title. Poresh Nath Mukherji v. Anath Nath Deb (I L. R , {) Cal., 2(15) followed. 

The suit out of which this appeal arose was brought by the plaititiHs to recover 
possession of two properties, namely, a 4«annas share of mehal C'huck Nokash, 
and a 4 annas share of mehal Aga Fuzly All’s Baxar, on the strength of 
their title as purchasers at a sale in execution of decree. It appears that these 
properties originally belonged to their tnatornal grandfather, Abdul Ali, and 
that along with other properties they were attached in execution of a decree 
held by them against Abdul Ah. Amirunnessa, the widow of Abdul .Mi, 
objected on the ground that they had been purchased from her husband. 
Her claim was allowed by the First Court on the 28th of December 1872, but the 
Appellate Court directed further investigation, and after remand the case wa.^ 
settled between the jiarties on the .SOth May 1874, time being granted to the 
judgment-debtors to satisfy the decree, and the attachment subsisting. In spite 
of various objections by Amirunnessa, the decree not being satisfied, the properties 
were sold and were purchased by the plaintiffs on the 27bh November 1882, in 
execution of their decree. The plaintiffs stated that they thereupon obtained 
symbolical possession, but that though these properties did not belong to Amir- 
unnessa, the principal defendants (who may be shortly styled the Roys) 
caused them to be resold in execution of a money decree against Amirunnessa, 
and themselves became the purchasers on the Hth of November 1884, also 
obtaining symbolical possession. The objections raised by the plaintiffs having 
been disallowed, they were compelled to bring this suit* 

The defence of the Roy defendants, so far as it is necessary for this api)ea], 
was that the aaje at which the plaintiffs purchased was illegal ; that the pro- 
perties were not attached in May 1 872, nor was any Attachment in force when the 
plaintiffs purchased ‘ that the properties in^iis^ute did not belong to the estate of 
Abdul All, at the [ 190 ] date of the plaintiff's purchase, but had Jong bdfore 
been conveyed to Amirunnessa in part satisfaction of her dower by two deeds 
of sale, dated the 29t|^ of Pous 1266 (12th February 1860) and 25bh of Karfiok 
]269 (9th November 1862), and she was in possession ; that after they bad 
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'been released from attachment by the District Judge upon the claim of 
Amirunnessa, she mortgaged them on I4th Joishto 1280 (2l8t May 1873) to 
the Boy defendants, and that in execution of the decree obtained on this 
mortgage the properties were sold to the Boys, who were consequently put 
into lawful possession. The defendants further stated that Abdul Ali in his 
lifetime had recognized the right and possession of Amirunnessa, and that the 
plaintiffs had also admitted the same 

The further facts, so far as they are material to this report, are sufficiently 
stated in the judgment of the Court. 

The decision of the lower Court was in favour of the plaintiffs, and from 
that decision the Boy defendants appealed to the High Court. 

Mr J. 'J\ Woodroffe, Baboo Doorga Mohan Baboo Sarada Churn 

Mittcr, Baboo Jognidro Ghunder Ohose, Baboo Tarit Mohan Dasn, and Baboo 
Monmotho Nath Mitter for the Appellants. 

Dr. Bafth Behai y Ghose and Baboo Basanta Coomar Bose for the 
Bespondents. 

The judgment of the Court (PRINSEP and BAxNERJEE, JJ.) was (after a 
short statement of the facts as above) as follows : — 

Amirunnessa, though made a defendant, has made no defence. Her son 
Abdul Hye, another defendant, has set up his own right as one of the heirs of 
his brother Wahed Ah, to whom he states his father Abdul Ali made a gift of 
the properties in suit. This part of the case it will be unnecessary to consider 
as no question of Abdul Hye’s right has been raised before us. 

The lower Court has given the plaintiffs a decree, holding that the convey- 
ances to Amirunnessa set up hv the Bovs were rot real hut benami ; that the 
properties in dispute continued in Abdul Ah’s possession, and at his death 
formed portion of liis estate up to the date of the plaiutiffs' purchase, and that 
consequently tliey passed to the plaintiffs. 

[t9l] Against that decree the Boys have preferred this appeal, and the 
points urged on their behalf are — 

First, that the plaintiffs have acquired no title by their purchase at the 
execution sale, as that sale was invalid by reason of there having been no 
attachment. 

Sercndly, that the Court below was wrong in holding that the Boys were 
. bound by the result of the claim case instituted by Amirunnessa, or, in other 
words, that the doctrine of lis pendens was applicable here. 

Thirdly, that the plaintiff, on whom lay the burden of proof, has not made 
out the himavu character of the conveyances from Abdul Ah to Amirunnessa. 
but, on tiie contrary, it was establislied by evidence that they were real, Ixmd 
fide and valid ; and that in the determination of this mattei the Court below 
has referred to documents which were inadmissible in evidence. 

Fourthly, that even if the said conveyances were benami and fictitious, 
still the Boys, who had advanced money to, and taken the mortgage from, the 
ostensible owner, Amirunnessa, in good faith, without any notice of Abdul Ali’s 
secret title, are entitled to succeed as against the plaintiffs, whovire the repre- 
sentatives of Abdul Ali; and 

Fifthly, that the Court below was in error in holding that the plaintiffs 
were second mortgagees in respect of^the properties in suit 

•We shall consider these points in the order in which they have been stated 
above. 

• We ^do not think there is much force in the first contention of the appel- 
lants. To prove the fact of attachment, the plaintiffi have put in attested 
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copies of prohibitory orders of the Judge, dated the 3rd May 1872 (Exhibit' 
III-A), of an order of the Judge, bearing the same date, directing the affixing of 
tlie notice of attachment in the Gollectorato (Exhibit II) ; and of the reports of 
the serving peons (Exhibits 1 and IV), stating that the properties have been 
duly attached; and they ha\e examined the serving peon, Dagu Singh. It is 
true that the peon could sav nothing as to the service of the processes from 
memory, and the repoits having been neither written nor read by liirn, and he 
being able only to attest his signatures to those documents, he could not be 
allowed, under [ 192 ] s. 159 of the Evidence Act, to refresh his memory 
by referring to them, l^ut whatever defect tliere may be m the evidence of the 
peon is fully cured bv tlie statement of Amirunnessa, the ,!)redecessor in title of 
the Roys, made before tfie execution of the mortgage to tiuun in her petition of 
objections, dated the lltli .lulv 1872 (Exhibit E), in which she admitted tJiat 
the properties in dispute had been attached. It is argued, however, that the 
suliseqiient older of the Judge, dated the 28th December 1872 (pjxhibit Z4), 
releasing the properties had the effect of removing the attachment, and as it 
was never afterwards renewed, the sale in execution of the plaintiffs’ decree took 
place without any attachment, l^t then it should he borne m mind that theorder 
of the Judge was set aside on appeal, and the case was remanded for further inves- 
tigation , and it was settled between the plaintiff's and their judgment-debtors, on 
this amongst other conditions that the properties now in dispute slioiild continue 
under attachment unti^ the satisfaction ot the decree. Wa do nob sav that the 
appellants are hound that arrangement , that is a point which requiies furtlier 
consideration, and we shall come to it presently. All we now sav is that that 
arrangement which was certainly binding as between the parties to the execu- 
tion proceedings W'ould be a sufficient answer to the appellant’s objection, that 
the sale in execution of the j Jain tiff 's decree was not valid even as a sale of the 
right, title, and interest of their judgment-debtorH, by reason of want of 
previous attachment. 

Nor are we satisfied that a sale in execution of deciee after it is confirmed 
and after a sale certificate is granted to the purchaser, is nevertheless to be 
regarded as a nullity by reason of absence of attachment In Shmoiia Moyee 
Burmonee v. Wooma Mope f* hur7ru)7iee(S \W. 11 ,9),JackS()N, J.,held that an attach- 
ment was not an essential prelirninarv in an execution sale In Luchmtput v. 
Lekraj Boy {8 W. li,. 4151, the Court held that a sale without attachment 
was irregular , but as that was a case of sale of moveable property, and the 
suit was one lor damages, tiie Court was not called upon to decide whether 
the sale should be regarded as a nullity. In Mnninqhtrn v. Mohalnr Vrosad 
(I. L. R.. 9 Cal., 656/*, the question whether want ol proper service of the 
fl93J notice of attachment would affect the sale was rai.sed, hut was not gone 
into, as the point had been given up in the First Courts A Full Bench of the 
Allahabad High Court has, it is true, held in the case of Mahadeo Duhry v. 
Ishola Nath Dichit (I. L. R., 5 All , 86) that a regular attachment is an essen- 
tial prolnninary to a sale in execution of a money decree , hut with »11 respect 
for the learntMl Judges who decided that case, w^e think w^e ought to follow the 
view' taken by this Court in Sharoda Mnyee Biifmonec v. Woo?na Moyee 
Burnifm^e {H \V. R., 9). We quite agixje with Jai’KSON, J., in thinking that an 
attachment is a measure resorted to for the protection of the decree-holder and 
the purchaser against luteriiiediate alienations, and we see no sufficient reason 
why its absence should render a sale void a^jer it has been duly confirmed and 
a sale certificate granted to the purchaser. 

'I’he second contention of the appellants, that they are not bound by the . 
compromise entered into between the plaintiffs and Amirunnessa in the c(aim 
cHse,.is, we think, p&rfectly sound. The facts hearing upon it stand thus : The 
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* plaintiffs having inexecution of the decree heldby them against AbdulAli’s estate, 
attached the proj^erties now in dispute along with other properties, Amirun- 
nessa, the widow of Abdul Ali, and one of his heirs, put in a petition of objec- 
tion, on the 11th of July 1872, claiming those properties as her own, by right 
of purchase from her husband in lieu of her dower; and her claim was allowed 
by the District Judge, and the projjerties ordered to be released from attachment 
on the 28th D**comber 1872. After that order w-as jiassed, Amirunnessa, on 
the llth of Joist 12*^0, corresponding to some time in May 1873, by a registered 
deed mortgaged the properties in dispute to the Roys. An appeal was pre- 
ferred against the order of the 28th December 1872, but whether before 

or after the mortga^lc to the Roys it is not quite clear. In the view we take 
of the matter, as will ap]iear presently, the exact date of filing the appeal, how- 
ever, becomes imraattinsil On the hearing of the appeal the case was, on the 
10th of July 1873, romatidod the First Court for further investigation (see 
Exhibit 35) , and afU*i UMnand the case was, on the 30th of May 1874, settled 
bv a compromise iietwecn the plaintiffs and Amirunnessa, by which, amongst 
other CtM] conditions, t’nie was granted to Amirunnessa to pay off the decree, 
a 12 annas share of tlie pio])LMtios claimed ^vas released from attachment, and a 
4 annas share thereof^ 'including the properties, now in dispute) was continued 
under attachment and docliircd to be liable under the decree , the properties, 
however, being described both hv the plaintiffs and by Amirunnessa in their 
lespective jjetitions as ha vim.; b^'en obtained by Amirunnessa from her husband, 
under the two kobalas, (laL«.*d tlu' 20bh Pous 1266 and tlie 25th Kartick 1269 ; 
and the order of the Court wii^ simplv that the case he struck off. The decree 
not being satisfied, the plainMtts book out execution, and after some fruitless 
opposition h> Amirunnessa, tie- properties now in dispute wore on the 27th of 
November 1882 sold and puicluised hv the plaintiffs. It is \vorthy of notice 
here that in the sale iiroclain.it ion prepared at the plaintifPs instance and 
pursuant to which the property’s wfie sold, those properties w’ere described as 
subject to the mortgage ciimLihI bv Amirunnessa in favour of the Roys (see 
lOxhihit Z2). 

Upon these facts it was cunteiuled for the plaintiffs that the Roys, whose 
mortgage w^as created during the fiendency of the claim case, were bound by 
the lesult of that case , and constypinitK by the execution sale which eventually 
took jilace and at which the pl.nr.MlK liave become the purcliasers. On the 
othe r hand, it W’as urged on liehall' ol the Roys that they were not so bound, 
first, because at the date of then inoitg.ige tlic claim case had terminated l»y 
the release of the propeities hvtlie Fiist (%)urt, and there was nothing to show 
that an V appeal against the First Comt’s order was then pending ; 
because the proceedings termnnitod b\ a compromise and not by a decision of 
t'ne Court ; and thtrtUn, because the tinal older of the Court was that the case 
be struck off, and the coin promise, if it is to bo regarded as the result of the 
claim proceedings, was not such a lesult as might bo expected to take place 
from the nature of the case. 

There is some conflict of authority ieuclnng the soundness of the first two rea- 
sons ; see bulprjcet Koery, Pooti U(*i,finn 111) W R., 197) , Chundcr Kumar Lahori 
V. Gopra Kristo Gossamec (20 W. R , 204) . Gobnul Chiinder Hoy v? Guru Charan 
Karmokar (I. Tj. R., 16 Cal., 94), and Siigdes on Vendors and Purchasers, 

page 758, upon the question whether the possibility of an appeal is a sj^fficient 
Its pendens so as to bind a transteeeJiv the result of the appeal; and Nadarun- 
nessA hihcp v, Azhur Ali Chow^iutv 17 R-? 103) ; Raj Kisses Mukerjec v. 

Radha Madhuh Haidar (21 W. . Honohur Chowdhury y. Hurryhnr 

Duft (3 Shoine, 23); and Vitkonadauv'^n v Siibramanya (I. L. R., 12 Mad,, 
439) upon the question whether a purchaser pendente hte ts bound by a consent 
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decree. If the matter had been untouched by authority, we should have felt 
inclined to answer both these questions in the negative. As, however, the 
appellant's contention is, in our opinion, fullv borne out by the third reason 
advanced in support of it, we do not think it necessary to pronounce any 
decision as to the correctness of the other two reasons. In Kaila^h Ckundfr 
Ohofic V. Fitl Ckand Jahan (8 B. L. R., 474), CorcH, C.J., in considering 
the liability of a purcliaser pendente, hte.^ observed: — “Then the que8t,ion 
is by what proceedings in tlie suit is he bound ? Is he bound by the proceed- 
ings which arose from the nature* of the suit, and from the case set up, and 
the relief prayed in the hill, or is he to he bound by any order which 
the Court mav be induced by the juirtiss to make in the course of the suit? 
I can find no anthoritv which goes to the extent of saving that because he 
does not think tit to become a party to the suit, he is to be hoiincl by any order 
whatever that mav be made. It seems to me that he ought onl> to be hound 
by proceedings which from the nature of the suit, and the relief prayed, he 
might expect would take place.” These observations were followed in the case 
of Kaseeniunm am v. Nibatiia Bose (I. L. B., 8 Cal., 79), and we think they are 
applicable to the present case Here the final order of the Court was that the 
case be struck oil , and that in itself vras perfectly harmless so far as the rights 
of the Roys were concerned. The oonipromise did not contain any admission 
that the 4 annas share of certaii* properties that was to continue under attach- 
ment, and to be answerable for the decree, formed part of the estate of 'Abdul 
Ali ; on the contrary, it proceeded upon the basis of the said properties being the 
properties of Amirunnessa by purchase, and being liable to he sold in satis- 
faction of the plaintiff’s decree only [196J by virtue of Amirunnessa’s consent. 
Amirunnessa, «who claimed the properties in her own right, was also, as one 
of the heirs of Abdul Ah, a judgment-deiitor under the decree ; under the 
compromise she obtained time to pay off the decree ; and in consideration of 
that and upon the immediate lelease fiom attachment of a 12 annas share of 
the properties claimed by her, she consented to the remaining 4 annas share 
being made liable under the decree. Such being the nature of tlic arrangement 
bv which the claim case was settled, we do not think that the Roys as alienees 
pendente Itte are bound by it. 

[Their Lordships then considered the facts necessary for the decision of 
the third question which are immaterial to this report, and continued ] 

Upon all the foregoing grounds wo think the conclusion arrived at by the 
Court below, tnat the kobalas in question are he.nami documents, is correct. 

It remains now to considet the last two grounds urged on behalf of the 
appellants, and upon those two grounds we think they are entitled to succeed. 
It is not dented that the mortgage bond, dated the 14th /aista 1280, in favour 
of the Roys (Exhibit G), was duly executed bv Amirunnessa ; and that the 
money for which they obtained the decree, dated the 28th March 1878 (Exhibit 
Z5), was reallv due. Amirunnessa was the ostensible owner of the properties 
in dispute. Her name was registered in the Collectorate in respect of one of 
these properties (see Exhibit Tj, and Abdul Ali by a pefition (Exhibit 2) admit- 
ted before thelCollector that she was the owner of it. And she mortgaged them 
as properties which she had acquired by purchase. There is nothing to show 
that thjijy had any notice of the henami character of the conveyances in Amirun- 
nossa's favour or of the secret title A)|dul Ali. On the contrary, the 
plainliffsin the sale proclamation, prepariid at their instance (Exhibit *Z2), 
caused to ho inserted a notice that those properties were subject to the 
mortgage in favour of the Roys ; and this affords the strongest possible 
evideqge of the hmf fidea of the mortgage. On the 2Bth March 1878, the 
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Hoys obtained a decree on their mortgage ; and in execution of that decree 
they purchased the properties in dispute on the 14th of November 1884. 
The decree was clearly a mortgage decree declaring the liability of the 
[197] mortgaged properties for the satisfaction of the judgment debt. It was 
argued that as the plaintiff's had become second mortgagees of the same 
properties, under the compromise of the 30th May 1874, made in the claim 
case, they were necessary parties in the suit of the Eovs upon their moitgage, 
and not liKVing been made parties to it, they were not bound by the decree made 
in it. This argument would have been correct if the compromise had been duly 
registered or embodied in the decree. As that was not done, the plaintiffs 
cannot claim liie position of second njortgagees ; and as they had acquired no 
other interest in the properties before the date of the mortgage decree, the 
decree is not defective b\ reason of their not being parties to it. 

That being the state of facts, as against Abdul Ali, who allowed 
Amirunnossa to hold herself out to tlie world as the owner of the properties 
in dispute and against persons claiming through him, the Roys have a good 
title, as hond fidn mortgagees, and auction purchasers, in execution of their 
mortgage decree I see Ram (Joomtr Koondoo v, McQiieen (11 B. L. R., 46, 18 
W R., 166 ; L R. l.-A , Sup , VoL, 40) and Luchmuyi Chunder Geer Gossain v. 
Kali Churn Sin^h (19 \\\R , 292)] . 

It has been atgued that the plea of hond Hde purchase for value without 
notice has neither been raised in the defence, nor made the subject of an issue, 
and so the appellants are not entitled to succeed upon it. But this objection 
IS sufticiontly answered by the case of Lnchmnn Chunder Geer Goa&ain v. 
Kali Churn iSuigh cited above. In that case the Judicial Committee observe : — 

“ Now, the defendants had purchased under a deed represonting^hat this pro- 
perty had been purchased out of the wife's stiidhan. They knew nothing as to 
the real facts of the case , they stated what they believed the facts to be, 
taking the facts as they were represented at the time of the purchase. They 
believed the deed which represented that the purchase money was the wife’s 
stiidhan, and they believed the representatirms which had been made by the 
husband 111 his life time ‘ They stated in their defence what they found 

represented upon the ]iurcliase deed of l.he wile. They merely stated what 
they were led by the representation to believe, namely, that the property [198] 
was purchased by means of the stiidhan funds of the wife; and that, 
consequently, it did not pass to the sons upon the death of their father; but 
that the wife, having purchased the property out of her stridhnn, was entitled . 
to sell it. It appears then to their Lordships that the pleadings were sufficient 
to raise the question.” And then, after noticing the issue raised in the case, 
which was, whether the property belonged to the husband or to the wife, their 
Lordships go on to i^y : ' If the defendants were entitled to avail themselves 
of the estoppel m consequence of the misrepresentation of the husband, they 
are entitled to use that estoppel us matter of proof, and they use it to prove 
that the durputneo was not purchased out of the father’s own property, but 
that it was obtained by the mother Ulpa with her own stridhan, and that she 
herself held possession of it. So they prove the issue on theirwpart by means 
of the estoppel.” We think these observations are fully applicable to the facts 
of this case as given above. 

But then it was further contegdej that the plaintiffs; as execution pAchasats 
of Abdul Ali’s interest, were not Ins representatives and that an estoppel 
that would bind Abdul Ali would not necessarily bind them ; and in support of 
this contention Richards v. Johnston (4 H. & N., 660) and Lala Parbhu Lai v. 
Mylne (1. h. ll , 14 Cal., 401) were relied upon as autlfority. On the other 
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hanil, the case of Paresh Nath Miikherji v. Anath Nath Deb (I. L. R., 9 Cal , 
265) was cited for the appellants, to show that a mortgagee who had purchased 
in execution of his decree on the mortgage was bound hy an estoppel that 
■was operative against the mortgagee. We may observe that Richards v. 
Johnston was cited in the argument hefoi'o the Judicial Committee in the last- 
mentioned case, but their Jjordships did not apply the rule there laid down to 
that case. Now in the present case, though the plaintiffs were not moit- 
gagees from Abdul Ali or his heirs, yet as their right to hold the properties in dis- 
pute liable for the decree resulted from compromise between them and Amirun- 
nessa, we think their position is more analogous to that of the auction-purchaser 
in the case of rarrsh Nath Mukherjt v. Anath Nath Dch than to the position of 
the execution purchaser in Lain Parbhu Lai v. Mylnc , and we therefore hold, 
upon the autfionty of Paresh ri99] Nath Miikhcrji v Anath Nath Del\ that 
the plaintiffs are estopped from questioning the title of the Roys in this case. 

That the application of the doctrine of estoppel in this case does not lead 
to anv injustice will be further seen from the following considerations. The 
lieirs of Abdul Ali are uudouhtedlv estopped from denying the title of the Roys. 
As for the plaintiffs, thev not onl> allowed Amirunnessa to state in her petition 
of conjpromise in the claim case, that the properties in dispute had been obtained 
by her from her husband bv purchase, and accepted the compromise upon the 
basis of that statement , hut in fhe sale proclamation pursuant to which they 
made their purchase, they caused a notice to he inserted that those jiroperties 
weie liable under the mortgage to the Ro\ , and that a decree had been 
obtained under that mortgage Thev had the benefit of that notification, whicli 
obviously enabled them to purchase pioperties yielding, according to tlieir own 
witness, Anand Mohun, upwards of Rs 1,200 a rear foi the grossly inadetiuate 
sum of Jis 000 , and they cannot now be heard to say tliat the mortgage is not 
binding on theui. Thev cannot he allowed to aflirrn and disatliim the same 
transaction just as it «4Uits their pinjiose. 

Tlie result is that this appeal must be allowed, and tlie decree of the lower 
Court reversed, and the plaintiff’s suit dismissed, with costs in lioth Courts. 

J. V W. App^^a! alhwf^d 


NOTES. 

[ case was ittliniicd liv the Priw Ccmiir il m (1895) 22 Cal . 909 
The .'ihsenoc of ;ittaehmf*rit does not vit.iiite the sale — 21 Ctd., rtO . 21 (.'al , , 

C. L. J , 60, C L J.. 24.S ; HO M.id , 2^).^ , HA C\il , 76T. 

As regards Iik penden^i see also 2K Cal . 2M , 29 AJad . 426 J 
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ORIGINAL CIVIL. 

The 5th January, 1891. 

Present : 

Mr JasTiCE Wilson 

l}ro]olall Sen 
ver.su. 

• Mohendro Nath Sen and others."’ 

Practice — Paititioii pioceedinqs — Foim of order for cosU- - Order foi execution. 
Where oiio of the parties to a p.irtition suit beiirs all the costs of the 
proceedings subsequent to decree, and the other parties make default in payment to 
him of their respective shares of the CAist.s, he is not entitled to 1200] embody in his 
order ag.iinst them for payment an order for (jxecution. flc must first obtain an order for 
payment, and, if payment be not obtained, application for execution may bo made. 

This was an application in a partition suit. On the 26tli July 1886 a decree 
was made in tlie suit for the partition of the loint family estate which formed 
the subject -matter of the litigation. By this decree it was declared that the 
lilamtiff and the three defendants were each entitled to one equal fourth part 
of the property, and it was oidered that a commission of partition should 
issue and the costs of the comiuission, etc , he home by the parties in proportion 
to the value of tlioir respective sliares. Tiie plaintiff took no further steps 
in the matter, hut at the instance of Mutt\ Lall Sen, one of the defendants, 
the coimnission was issued and the estate ])ai’titioned. Mutty Lall Sen had the 
conduct of tlie partition ijroceedmg.s, paid all the coats, and had the allocatur 
filed and seiveil on eacli of the other parties to the suit. Ho then demanded 
from them pavnieiit of tlicir respective shares of the costs incurred bv 
him, and, as they made default in juiymont, obtained from the Court a rule 
calling i-pon them to show cause whv they should not pay to him then 
propoi tionate shares of the costs, or w hy execution should not issue for there- 
covor\ of tliese sums. 

• Ml. J/’rfnnm lor Matty Jjal! Srn--Tiie rule is correctlv drawm uj). 
Mr. Ihjlclianihers, at page ^61 of Ids ‘ Practice,’ lavs down, on the authority of 
an unreported decision, that in such a case as this th3 inode of proceeding to 
compel jiayment is by execution, preceded by a rule in which the amount 
claimed is specified. This must mean that the rule should he made absolute and 
execution should jssue<it once 

The other parties wore not represented. 

Wilson, J.-- You are entitled to an order absolute for payment of the 
moneys mentioned in vour affidavit, and for payment of the costs of this appli- 
cation. You cannot now' get an order for execution. There must first be an 
order of Court lor payment, and, if payment be not obtained, afiplication for 
execution may be made. 

Attorney for the Applicant : Baboo Okhoy Chnmler (Jhowdhry. 

Jl. L. B, ' • 


* Application in Suit No. 423 of 1885. > 


9 OAL.— 18 
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[201] PEIVY COUNCIL. 


The iiJid, ird, 4th and 2Gth July, 1890, 
PUESEKT : 

Lord Watson, Sir B. Peacock and Sir R. Couch. 


Kali Kishore Dutfc Gupta Mozumdar Plaintiff 

veranii 

Bhusan Clinnder aha<i Bepin Chunder Dutt Gui)ta Defendant. 


On appeal from the High Court at Calcutta 


Eiiidencc' Btirdeii of proof — hight to begin — Pioof of Iosr, uml admuf&nm of 
secondary evidence, of a document alleged to have been executed - Evidence 
of execution of documents — Oiril Procedure Code, sft. 141 , 1 and fiOH 

A suit for possession bv right of inbcntiaTioe was brought b> a clAimaut, nllegnig himself 
to bo tho heir, against tho alleged adopted son of tbc last in.ilo owner, doming that an adop- 
tion, purporting to be made by the widow, had been duly authorised b} tho dcToased. The 
Court of First Instance called upon the defendant to prove his title as a son by adoption, not- 
withstanding that the plaintiff was out of posK<‘ssion, and could not have succeeded, in the 
event of the defendant's failure to prove it, without first proving hisowu title as collateral 
heir by descent : thus, in effect, proposing to make the establishment of Ibe plaintiff’s title 
depend upon the failure or suci'css of the defendant in jiroving the adoption. 

Tho High Court pointed out the error of this proceeding, and the Judicial Committee 
affirmed its judgment, concurring also in its finding that the adoption had Wen proved. 

It was found also that the loss of the anumati-palra had been established; ao that 
secondary evidence of it was teceivablo. 

Appeal from a decree (13bh August 1887) of the High Court, reveramg a 
decree (27 th July 1886) of the Subordinate Judge of Goal para. 

The question on this appeal was as to the right of the plaintiff', appellant, 
to succeed, as the nearest collateral heir, to a ffve-anna share in the zemin- 
dari of parganna Taria, in tha Goalpara district. The last male owner of the 
estate, Jagat Chunder Dutt Gupta, died childless on the 5th April 1867, leaving 
as his heiress his widow Bamasunderi, who till her death on the 7bh July 
1877 was in possession of his estate. Under an alleged power from him, she 
had adopted Hie respondent, who was originally named Bhusan Chunder, hut 
on adoption received the name of Bepin Cliundor Dutt. 

[802] A pedigree table was appended to the plaint, and on it the plaintiff 
relied, as showing that Mukhtaram Dutt^ w^s the paternal great-grandfather of 
both the plaintiff and Jagat Chunder. The defendant, then a minor, defend- 
ing by his guardian Gunga Narain Dutt Gupta, denied its correctness ; alieg-^ 
ing also that he had been validly adopted by Bamasunderi on 28tb June 1877, 
under a power exoctfted by her husband on I7th Maich 1867. In addition 
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to alleging the execution of an anumait-patra on that date, the written statement 
alleged that the power was fully stated in, and evidenced by, Jagat Ghunder's 
will executed two days after, on the 7th Cheyt 1877. The minor became of 
full age while this appeal was pending. The Courts below came to conclusions 
directly opposed, the one to the other, on the questions raised, which were - 
first, whether the plaintiff was or was not the next reversionary heir, and as such 
entitled to challenge the title of the defendant, who was in possession ; secondly, 
whether the adoption was valid or not in regard to the authority for it. As to this 
last, the Subordinate Judge found the execution of the anumati -paira, said to 
have been executed by Jagat Ghunder to Bamasundori, when he was about to 
depart on a pilgrimagb to Benares, had*not been proved. He refused to allow 
to remain on the record a copv cendered, and also rejected the evidence of 
the will. 

As to this the High Court (Tottenham and Bevekley, JJ.I, in one of 
two interlocutory ordeis of 21&t July 1887, said : — 

“ There is sufficient oral evidence on the record, if believed, to show that 
Jagat Chnnder did execute an amnyiati-patra There is evidence to show that 
after the death of Jagat Gliunder, amongst the papers found in this house 
and taken pos lession of by the Police under the direction of the Magistrate, 
there was found an annmati-patra purporting to be signed by Jagat Ghunder. 
There is evidence that tliis paper came into the possession of the Civil Court, 
and the copy in question is proved by the* witne^'ses examined before the 
lower Court in 1885 to have been made from an original then in Court. 
That an original did exist, and that it was returned to one Pudma Lochun, 
who was Manager of the estate left hv Jagat Ghunder, there is also evidence 
to show. Tlie case set up bv the defendant is that the document was 
stolen. On this fact the evidence is decidedlv vague and inconclusive , hut 
[803] we think that there is sufficient evidence that search had been made for 
it, and that the document is not Yiow forthcoming. 

“ We think that, in a case appealable to a higher tribunal, the Court 
ought not to reject evidence essential to the case of either party, if it can 
possibh admit it We think that the Court below was wrong in excluding 
some of the evidence bearing on the present question, and that if that evidence 
bad not been excluded, the Court below probably wouhl have been satisfied 
that secondary evidence of the anumati-patia ought to he received. At any 
rate, when the Court lias doubt upon the matter and its decision is open to 
appeal, it is better to admit than to exclude doubtful documents.'' 

The conclusion of the judgment of the same Judges on a subsequent day, 
i;Uh August 1887, was that the adoption of the defendant was in every way 
valid; and they were not satisfied that, if it were not so, the plaintiff would 
he entitled to succeed to tlie property as heir to the last owner, Jagat Ghunder. 

On this appeal, 

Mr. J. RiQby, Q.C.. Mr. Boydell HoiAghton, and Mr. Herman fiobimon, for 
the appellant, argued tha't there was no sufficient evidence to show that Jagat 
Ghunder executed an anumati-patra in favour of his wife Baroaiunderi. The 
finding of the High Court that there was a valid adoption of tne respondent by 
Bamasunderi was against the weight tif the evidence. The evidence also 
showed that tlie appellant was th^ reyersionary heir. 

Tor the respondent, Sir Horace Davey, Q. G., Mr. B. V. Doyne,' and 
*Mr. J. D, Mayna argued that the plaintiff had failed to prove his relationship to 
Ja^t Ghunder as alleged, and his consequent right to disturb the respondent’s 
possession. The evidence for the respondent, on the other hand, had established 
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that he was validly adopted under due authority from Bainasunderi’s 
deceased husband. 

Mr. J. Bighu, Q.C., replied. 

Their Lordships’ judgment was delivered by 

Sir B. Peacock. — This is an appeal from a decree of the High Court at 
Calcutta reversing a decree of the Subordinate [204] Judge of Goalpara» 
who was also Deputv Commissioner of that district, and from two interlocutory 
orders of the High Court in tlie appeal to that (Jourt from tiie Subordinate 
Judge. 

The plaintiff is the appellant, and the defendant the '*espondent. Each of 
the parties claims to be heir at law of Jagat Chunder Dntt Gupta Mozumdar, 
deceased, who was an inhabitant of Khagrahari, in the station of Dhuhri, in 
the said district. 

Jagat Chunder died on a ]Mlgrimage in the year 18G7 without issue, leaving 
a widow, Eamasunderi (lupta, as his sole heiress. The precise date of his 
death is disputed, the plaintitf’s contention being that he died on a day in 
Falgooii 1273, corresponding with the 7th of March 1867, whilst that of the 
defendant is that he died on 21th of Cheyt 1273, corresponding with the tOth of 
April in the same year 1867. 

The parties were not agreed as to the age of Bainasunderi at the time of her 
husband’s death. The plaintiff makes her out to have been about 9 years of 
age, whilst the defendant puts her age at that time at 12 or 13. Tlie point is 
not very material, and it may therefore bo taken at 9, in accordance with the 
plaintiff’s view. 

Eamasunderi died on the Htli of Assai 1*284, corresponding with 7tli of 
July 1877, and that ’.vould make her about J9 at the time of the alleged adop- 
tion. The plaintiff’s claim is that upon her death he succeeded to the pro])orty 
of Jagat Cliiiniier as his second couMn and heir by collateral descent. The 
defendant claimed as an adopted son of Jagat Chunder, and in that capacity 
obtained, by means of liis guardian and manager, possession of tjbe projierty in 
suit which belonged to Jagat Chunder at tlie time of his death. On the 27th 
of June 1883 the plaintiff, then a rumor, by his guardian and next friend, tiled 
his plaint, and, after alleging that he was in possession of certain portions of 
Jagfit Chunder's jiroperty, claimed that the remainder, being that specified in 
the plaint, might be awarded to him after the estahlibliment of his right thereto ' 
by inhontarfe The 5th paiagraiihof Ips jilaiiit contains thefollowing allegation - - 

Gunga Narain Gupta was the manager of the properties loft by Jagat 
Chunder. the deceased husband of the minor, Eamasunderi, on her behalf, till the 
time of her death, and did many fraudulent acts even during her lifetime 
with the vain hope t)f [20d] becoming the inalik of the’ properties in dispute. 
Having failed in this he at last, after the demise of Eamasunderi, entered into a 
conspiracy and fraudulent combination with Kamanund Mozurndar, the brother 
of his fatlier-in-law, and falsely .set up his minor son. the defendant, as the 
legally adopted son of Eamasunderi, with a view to kfeepin his own hands the 
properties lefl^hy the deceased Jagat Chunder and Eamasunderi, depriving the 
real heir, the minor plaintiff, ]n fact, the minor defendant is not the adopted 
son of Jagat Chunder, and Bainasunderi never took him as her adopted son ; 
nor, indeed had she amy authority or righLto adopt, nor had Jagat Chunder 
givefi her an> jiermission to adopt.” 

The defendant, by his guardian, put in a written statement, in which, ^ 
amongst otlier things, he denied the plaintiff’s right of inheritance, and set up^is 
own tjtle as an adopl!bd son. 
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The important issues recorded for trial were — 

1st. — Is the minor plaintiff Kali Kishore Dutt Gupta the heir of the 
late Jagat Chunder? 

2nd. — Is the minor defendant Bhusan Chunder alias Bepin Chunder 
tluj legally adopted son of Bamasunderi, the deceased widow of 
the late Jagat Chunder ? 

At the trial the defendant was called upon to prove his title as a son by 
adoption, notwithstanding the fact that the plaintiff wts out of possession and 
could not have succeeded in the event of the defendant's failure without prov- 
ing his own title as collateral heir by descent. As remarked by the High 
Court: — ^ 

“ From the judgment of the lovrer Court it appears that the Subordinate 
•ludge almost assumed the first issue in the plaintiff’s favour, for, after setting 
out the facts of the case, he says'- ‘The whole question, therefore, turns upon 
tlie inquiry, was Bepin Chunder, defendant, reallv adopted by Bmiiasunderi 
under a legally vali(l povver to adopt, conferred upon her hand fide, by her hus- 
band Jagat Chunder, or not ? If there was such a hond fide adoption, based upon 
a power to adopt duly and forriiallv confoi red by Jagat Chunder on his wife, then 
clearly the plaintifi IS -at once out of Court. But if no adoption of the kind 
alleged ever took place, or if the form or outward ceremony of an adoption 
[206] .took place without the indispensable basis of a formally conferred power 
to adopt (Mnanating fiorn Jagat Chunder Mossumdar, then the defendant is at 
once put out of Court, and tlie direct consequence is the establishment of the 
plaintiff’s right and title ’ In other words, he proposed to make the establish- 
ment of the plaintiff’s title depend upon the failure or otherwise of the defendant 
in proving the validity ol Ins adoption.” 

Five witnesses deposed to the fact of Jagat Chunder's having given his 
wife an anumafi-patra, Biseswari Gupta stated that Jagat Chunder read it 
out and placed it in a box, and ’ handed it to his wife. The witnesses stated 
that the anurnah ’paU a was executed in the inontli of Cheyt 1273, before 
Jagat left honfe on his inlgrimage. 

Jt was clearly proved, and in fact it was not disputed, that Jagat Chunder 
in the \ear IS()7 loft home on a pilgrimage to Gya and Benares, and that he 
died in the dibtiict of Monghyr prior to arriving at his destination. 

Soon after the death Chunder Nath Gupta, who had a small interest 
as a co-sharer with Jagat Chunder in the zommdan parganna Taria, 
gave notice ol the death to the Government authorities, as ho was legally 
bound to do . wlioroiipon, in the nioiitli of May 1807, the property of Jagat 
Chunder was Attached, and on that occasion a closed tin box containing 
documents, which was tlion in the lesidence of the deceased at Khagrabari, w^as 
taken possession of hv tlio Sub-Inspector of Police of Gauripur and placed in 
an iron safe in his custod> . The box and its contents remained in the custody 
of the Police until the 0th of September 1807, when, acting under an order of 
the Civil Court made upgii the iietition of Bamasunderi, a document purporting 
to he an signed by Jagat Chunder and attested^ by, amongst 

others, Chunder Mohun Das, found m the box was sent by the Sub-Inspector 
of Police to the Deputy Commissioner, \>ath a return under the seal of the 
Sub-Inspector to the following effect: - 

** Incarnation of justice ’ ^ • 

“ In obedience to the order received, Chunder Mohun Sen, the uncle of 
*BaAiasunderi Gupta, was brought (to the station), [207] and in his presence 
the closed tin box, which was attached, was opened, and *00 an inspection of 
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the papers which it contained a closed cover to the address of the Registrar 
8aheb Bahadur was found. The Sen aforesaid stated that the cover contained 
the anumati-paira authorizing the adoption ; but ns 1 could not believe bis 
statement, 1 opened the cover in the presence of Babu Biseswar Roy, the 
Court Inspector entrusted with the charge of the sub-district, and found the 
anumati’patra signed bv the deceased zemindar Jagat Chunder Mozumdar, 
engrossed on a stamp paper, authorizing the Gupta aforesaid ( B am asunder i) to 
adopt. 1 sent it to the Court along with this report after re-sealing the covet 
containing it with sealing-wax.” 

On the 11th of Soptemher 1867 the said document was sent by the 
Deputy Commissioner to the Civil Court, where it rem^ained until the 6th of 
February 1870, when it was returned to Pudma Lochun Gosvvami, the then 
manager of Bamasuiideri, a copy, proved to have been examined with the 
original by the moliarnr in tlio Collector's office and the niohafez in the 
ordinary discharge of their duties, having been filed in the Court. 

^ Thus it appears that the document found in the box which wa^* seized at 
the residence of bhe deceased remained in the custody of officers of Government 
from May 1867 to February 1H70, when it was returned to the manager of 
Bam asunder! . 

The witnesses above referred to who spoke to the anumxtt-patra were 
examined in the time of the predecessor of the Subordinate .ludge, and were 
believed by the Judges of the High Court, wlio had as good an opportunity as 
the Subordinate Judge himself of forming an opinion as to their credibility. 

The defendant proposed to prove the anumati^putra by a copy of the 
document which was filed in tiie Civil Court, and by proving the loss of the 
original by a certified copy of a deposition of Gunga Narain Gupta made in a 
former proceeding between the same parties. ^ 

The copy had been filed by the defendant in the Court of the Subordinate 
Judge on the 2ith of Apill 1885, and on the same day two witnesses had been 
examined on the part of the defendant to prove tliat the copy was a true copy 
of the original. This [2083 was in the time of a predecessor of the Subordinate 
Judge who decided the case 

Tlie copy of the deposition of Gunga Narain was tendered by the plaintiff 
on the 17th of Aiml 188f), as evidence intended to be used on his behalf. On 
the 1st of June the plaititiif’s witness Chunder Mohuu Das deposed to the « 
signatured of Gunga Narain to the original, and the document was then marked 
as an exhibit, and was admitted to the record as part of the plaintiH’s evidence. 

On the 21st of June 1886 the defendant put in a petition to the lower 
Court, stating that the original aniimati-patra executed by the deceased had 
been stolen, and praying that an authenticated copy might be used as evidence. 
In support of the petition the defendant relied upon the above-mentioned 
deposition of Gunga Narain, which stated that, on the death of Pudrna Lochun, 
the said Gunga Narain was apiiouited manager of the said estate, that on taking 
charge of the said estate after the death of the said Pudma Lochun he received 
the original (Kiumati’patra, and that, on searcli amongst the papers of the said 
estr^te, the said anumati-paira could not be found, and that since that 
time he had searched* in different ways for the said document, but that 
from credible sources he came to know that the said document had been stolen. 

The Subordinate Judge refused to allo^ the deposition of Gunga Narain 
to be used as evidence of the loss of the original anumaii-patra, as Gunga 
Narain was living and ought to be called, and he afterwards allowed the eupy 
of the deposition to be withdrawn from the record by the plaintiff. He also 
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rejected the copy of the anumati-mUrat upon the ground that there was no 
evidence of the loss of the original, and it was removed from the record. 

It would have been much better if, when the Judge rejected the copy of 
the deposition, Gunga Narain had been produced as a witness on behalf of 
the defendant, but that was not done. It is true that Gunga Narain was 
afterwards tendered for cross-examination, but it was held to be then too late, 
as the defendant's case had been closed. 

Before the rejection of the aunmaii-paira^ Chunder Mohun Das, who was 
in the employ of Jagat Chunder up to the time of his death, had been examined 
before the Subordintfbe Judge as a witness on behalf of the plaintifl, 
and deposed that one month [ 809 ] after the property was attached he was 
told by Chunder Gupta to sign his name to the anuniati-patra and refused to 
do so, and that Chunder Moliun Son, Mritunjov Bose, and Pudma Goswami, 
wlio were then present, told him that they would cause his name to bo writ- 
ten. This is a most miprobaldo story, and is not at all in accordance with the 
plaintiff’s case as stated in the /ith paragraph of the plaint. Jf this statement * 
were true, Chunder Gupta, Chunder Mohun Sen, and Pudma Goswami must 
have been conspinrfg together, when, in fact, it appears from other parts of 
the evidence that they were hostile to each other. 

The witness was disbelieved by the High Court, and their Lordships con- 
sider that his evidence was wholly unworthy of credit. 

Amongst other things the witness swore that “when Jagat Chunder went 
on pilgrimage ho did not, eitlier at that time or before it, execute any will or 
a 7 J lima ti -pat ra, nor did he grant any,” and further. “ that he had heard that as 
there was no anumaii’patra Chunder Nath, Mntunjoy Bose, and Pudma Lochun 
consulted together to fabricate one.” Their Lordships cannot but remark 
upon the fact of the Subordinate Judge's having recorded as evidence such 
worthless statements. It is also worthy of notice that the document which 
the defendant attempted to prove by the copy which was rejected was that 
which was seized by the police in the closed box and forwarded to the Civil 
Court, and wliicli was in the custody of Government officers from the time of 
the attachment of the property in May 1867 to February 1870, and that the 
time at which Chunder Mohun Das states that ho was requested to attest an 
uinuTnati-patra was about one monbli after the property was attached, or in 
other words, whilst the document relied upon by the defendant was in the cus- 
tody of the police. 

Another document, nainelvt a "dll of Jagat Chunder was tendered in 
evidence by the defendant and rejected by the Judge without referring to the 
evidence on the record in support of it. His reason for rejecting it, to use his 
own words, whatever may he the meaning attached to them, was, Jagat 
Chunder's will was also put in, but refused admittance to the record on the 
ground of its inadmissibility under any definite section of the Evidence Act. 
It contains an allusion t(f an intention on the testator's part to [210] proceed 
on pilgrimage after having executed, or after executing, a deed of power to 
adopt ; but worded as it is, there is nothing to show definitely that such a deed 
of power ever was actually executed as a matter of fact. 

The will was as follows : — • • 

“To— 

^ The abode of all bliss, Srijut Chunder Nath Gupta, a w-sharer zemindar 
of parganua Taria, hissa half anna, inhabitant of KhagrabsSd. ^ 
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“ 1, Jagat Ghunder Dutt Mozunidar, son of Kamkant Mozumdar deceased, a 
co-sharer zemindar of parganna Taria,inhabitantof Khagrabari station Gauripur, 
in the district of Goalpara, do execute this will to the following effect : — 

“ I am starting for Gya and Benares for the purpose of performing the 
necessary sradhs of mv ancestors, of offering pindas to them, and of doing 
religious acts on my own behalf, after giving the power to realize the rents 
of my zemindari in the said parganiia, of my invalid lakherai property in 
kisrnut Uchita and others, and of mv purchased hrahmottur and mourasi jotos 
and other immoveable and inoveahJe properties, to perform the sheha of the 
ancestral deities, to jjreserve the lumses, Co pay the debts and to collect the 
dues, to institute suits against any F>6*’*^ons and to register my name in the 
sudder and riiofusftil and to sign tlie same. No son or daughter has yet been born 
unto me The human l)o(iy is transinoiy , no one can tell what may happen 
at any time, (rod forbid, hut as I may die afeor going to the place of pilgrimage, 
I leave behind me nn > 2 to mv wife, to adopt a son in order to 
the preservation of the pindas of my ancestors and myself. You are also the 
husband of mv uterine sister and have always been living with >our family in 
the same mess with me, and for a long time have been doing me good service by 
way of caring for my zcmmdaii, etc And there is also an untnarnod niece 
(sister’s daughter). As it is nocessarv for me to maintain tliem and you, 1 execute 
this will of my own accord and in a sound mind, to the effect that shcnld I die 
after reaching tlie place of p.lgrimage, you will take possession of a 1-anna share 
out of the 5 annas share which I have in the zemindari, and of a 1-anna 
[211} share out of the 9 annas share which 1 have in the invalid lakherai 
kismut Uchita and others, bv registering your name in place of mine, and 
you shall enjoy the same down to son, grandson, daughter’s son, etc , your 
heirs. With respect to inv remaining i annas share in the zeuiindaii and tlie 
H annas share in the invalid lakhoraj, and with respect to the 3 annas share of 
the zemindari and the 3 annas share of the invalid lakheraj which 1 have 
obtained as a gift from mv maternal grand-aunt Snjuta Hhairahi Chowdhrani, 
altogether with respect to the 7 annas share in the zemindari and the 11 annas 
share in the invalid iukheraj, and with respect to my purchased brahmottur, 
mourasi jotes and others wliich are in mv possession and enjoyment, you shall, 
on my demise, cause a fit hov to ho adopted from a good family or from out of 
niy gvantis, by my wife Bamasunderi Gu]}ta, and getting him recognized as 
heir, you shall manage the zemindari and all oilier properties till the minor 
attains his majontx. If you or your sou, grandson or daughter's son, etc., be 
not living, f)ie 1-anna share of the zemindari and the i-anna share of the 
invalid lakheraj and others, which J have given you, shall ho obtained by me, 
or by my son, grandson, whoever may he in existence If 1 or my wife, son, 
grandson be not living, then the zemindari, etc., left by me shall be obtained by 
you, or hv vour son, grandson, and daughtei's son, etc., whoever may he in 
existence. To the above effect 1 execute tins will. 

“ The 7th Cheyt 1273 ll.R.” 

The will, if genuine, was a very important document, for it not only sup- 
jiortcd the evidence as to the anumaii-paira, hut amounted to an assertion iy 
Jagat Ghunder, through whom the plamtiif claims, that he had given power to 
his wife to adopt, whfcii, in the absenco^of Qvidence to prove the revocation of 
the’ power, would, in their Tjordships’ opinion, have been sufficient to support 
the adoption. Further, the direction to Ghunder Nath to cause a fit boy to be 
adopted by his wife would in itself, in the absence of an anumati-patra^ anidunt 
by ipiplication to a Viewer to his wife to adopt a fit boy from a good family. 
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Jfc is very improbable that if the will had been forged by Chunder Nath 
after the death of .Tagat, he would have made the devise to himself of a 
one-anna share in the zemindari and a one-anna share of the invalid lakeraj 
dependent upon a condition which £812] ho must have known had never been 
performed, namely, the reaching by Jagat Chunder of the place of pilgrimage, 
rlagat Chunder having died on the journey to that place in the district of 
Monghyr. That condition is also an answer to the objection made on behalf 
of the plaintiff that the will was never acted upon. 

The Subordinate Judge then, having no evidence before him either of the 
original or of the copy of the alleged anumati-patraf or of the alleged will, pro- 
ceeded to deal with the whole case, and in the result expressed himself in the 
following terms. He said • — 

“ Upon a review of the whole of the evidence I must confess that my 
faith has been utterly shaken in the evidence of the witnesses adduced on the 
defendant’s side, whereas 1 see no grounds whatever for discrediting those much- 
maligned Mymensingh witnesses, on the plaintiff’s side, who were examined by« 
commission upon the subject of the plaintiff’s genealogical claims to inheritance. 
They arc apparently permanent residents bf the Mymensingh district, and 
to all appearances unbiassed by any personal interest m the results of the 
present suit. 

“ Of course, either of tlie genealogical tables might be a forgery and false 
concoction, witliout diiticulty. But I see no good or reasonable grounds for 
condemning the Mymensingh table as such, whereas 1 do believe that the 
defendant’s table is a fabrication in its suspicious brevity. 

In hue, I find no difficulty in arriving at the conclusion that the defend- 
ant's claims are absolutely ml, and that they are based, from first to last, upon 
fraud and forgeiy. That some sort of a mock ceremony, to act as a quasi 
adoption, actually did take place,. I am quite willing to believe. But that what 
took place was really an adoption of the defendant (then about nine years of 
age) by Baraasunden, or that any real bond fide adoption by her would have 
been attended by no more respectable a concourse of the surrounding zemindars 
and other native gentry than the few who had any pretensions whatever to the 
claim of respectability, who are said to have been present on the occasion, is a 
most significant circumstance ^ 

“ My belief is that the unfortunate Barnasunderi was for a long time past 
utterly crushed, and made to live a living, lingering death by the iron rod of 
restraint wielded by Gunga Narain so pitilessly , [213] and that, as far as the 
sham adoption is conoorned, the unfortunate creature was^ wholly unconscious 
of what was going on around her, being in her last collapse, and about to 
breathe her last. 

“ There being no reason, therefore, for doubting the genuineness of the 
plaintiff’s claim in this suit, I decree the suit in plaintiff’s favour, with all costs.” 

The Subordinate Judge was silent as to the jwrsons whom he considered 
to have been implicated in the fraud and forgery, or the witnesses upon whose 
evidence he relied in support of that finding. The judgment of the Subordinate 
Judge is very unsatisfactory. 

There was no evidence to mstify the belief which the Judge avow^, 
tha^t the unfortunate Bamasunireri Vas for a long time past utterly crushed, 
and made to live a living, lingering death by the iron rod of restraint wielded 
jjiunga Narain so pitilessly ; and that, as far as the sham adoption is con- 
cerned, the unfortunate creature was wholly unconscious of what was going on 
around her, being in her last collapse, and about to breathe her last,” • The 
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Subordinate Judge did not even coiidne himself to the ease before him, but went 
out of his way to declare his suspicions and throw out insinuations without 
the slightest evidence to warrant them. He said : It is diDicult to prevent 
one's suspicions of foul play from carrying one back as far as the time of Jagat 
Chunder’s death, and suggesting to one’s mind that very possibly he did not 
die a natural death. The ever-convement cholera was at once put forward as 
the cause of his end, and this might or might not have been so.” The Judge 
does not condescend to particulars; Gunga Narain Gupta, described by him as 
an utterly unscrupulous character, was not with Jagat Ghunder on his pilgrimage 
or at the time of his death, nor was he the person who reported that the death 
was the result of cholera. Upon whom could his suspicions be supposed to 
rest, eJicept upon those, or some of those, who were with the deceased at the 
time of his death, and who re^rted that he died from cholera Again, speak- 
ing of Bamasunderi, he says . * 1 do not feel^ much in the way of scruples myself 
ill suggesting anotlier and more probable cause of her illuess and death, and 
that is slow poison, resulting from liei olxluracy in rel using to adopt the defend- 
ant.” Again : ' It is curious what a high rate of mortality appears to have 
been amongst vitally essential personages, such as the late manager, Pudma 
Lochun, in [2143 whose time the alleged unfortunate theft of the box said to 
contain the all-impoitaiit deed of power to adopt is stated to have occurred ; the 
attesting witnesses also to the impoilant deed aic all dead.” and so on. , 

Hasty, uncalled for, and indiscreet expressions like these, cabting suspicions 
of grave crimes against unnamed absent persons, witliout one tittle of evidence 
to support them, are wliolly utiwarran table, and cannot but destroy respect for 
the judgment and discretion of the Judge, and lower tlie confidence which might 
otherwise attach to his decision upon the questions reall> before him. 

The case was appealed to the High Court, and by tw o interlocutory orders 
of that Court made in the api^eal the copy of the anumati'paUa and of the 
deposition of Gunga Narain winch was put in as part of the evidence for the 
plaintiff were restoied to tlie record Those orders are also included in this 
ap^ieal. Their Lonlships consider that the High (k)urt was riglit in making 
them, and also in their finding tliat the auamati patru was executed by Jagat 
Ghunder, and that the copy produced was a copy of the original which found 
its way into the Civil Court in the mariner already stated. 

The w'lll of Jagat Ghunder, which was lojected b\ the Subordinate Judge, • 
and as to the genuineness of whicfi he expressed no opinion, w^as produced, and 
proved to the satisfaction of the High Court. They gave credit to one of the 
attesting witnesses, Krishna Nath burma Koy, and other evidence in support 
of it, and their Lordshilis see no reason to disturb their finding. 

The High Court appear to their Lordships to have dealt very properly with 
the arguments urged on behalf of the plaintifif, and the documents produced in 
support of the contention that both the will and the anumaii-patra were 
fabricated after tiie death of Jagat Ghunder. With regard to the contention 
that the anumati-po^tra and will were dated on days subsequent to the death of 
Jagat Ohundgr, it is impossible to believe, in the face of all the evidence in the 
ease, that Jagat Ghunder died in the month of Falgun 1273, and noton the 24th 
Cheyt in that year, as alleged on the part of the plaintiff in the plaint. It 
was inconsistent on thh part of the Subordinate Judge to admit evidence to 
prove that [81 5J Jagat Ghunder died in^Fa^un 1273 after leave to amend the 
idaint had been refused. 

On the argument before their Lordships much reliance was placed 
account at page 93» of the record, dated 15th Bhadro 1274, or 30th of August 
1867* in which a sum of Bs. 48-14 was charged for the expenditure for the half- 
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yearly sradh of Jagat Gbunder. It was contended that, if Jagat died on the 
5th of April 1867, the time of the performance of the half-yearly sradh had not 
arrived on the 15th Bhadro 1274, whereas, if he died on the 24th Falgun 1273, 
or 7th of March 1867, as alleged by the plaintiff, the period for performing the 
half-yearly sradh was on the very day oi the date of the account. Their Lordships 
donotattacli any importance to that document. It seems that the half-yearh 
sradh may be performed at any time during the sixth month after the death, and 
calculating by lunar months live months and four days bad elapsed since tiie Sth 
April 1867. The account is signed by Chunder Mohun Sen. but he was not the 
manager of Bamasunderi’s estate, nor hud he been appointed her guardian. 
The reason for his rendering an account is not explained. The account is also 
signed by the Extra Assistant Commissioner, but it does not appear what he 
intended to vouch by his signature 

It is impossible to believe thut^, if the will and anuviatt -patra were forged, 
any of the persons interested in the forgery could have been ignorant of the date 
of the death, or would have forged documents dated a month later. Such an 
account as that now' under consideration could never induce their Lordships to 
believe that Jagat Chunder died in Falgiin, in the face of tiie statement in the 
plaint that he died "on the 24tli of April, and ot all the other evidence in the 
cause to which the Judges of the High Court have adverted. 

The High Court referred to a genealogical table produced in support of the 
plaintiff 's title. They considered, for the reasons given, that it was not entitled 
to any credit. The original document is not on the record transmitted to this 
Board, and their Lordships are unable, therefore, to form any opinion respecting 
it, or to say tliat the High Court came to an erroneous conclusion respecting 
the plaintiff's heirship. They concur generally with the High Court in their 
findings upon the facts, and they will humbly [ZtOj advise Her Majescv to 
affiim the iudgriient of the High Court and the interlocutory orders before 
referred to. The appolhmt must pay the coats of the appeal. 

Appeal (hsmtssed, 

Solicitors lor tho Ajipellant * Messrs. Tatkam, Son, (f’ Lousada. 

Sohcitois for the Respondent. Messrs T L. Wilson d' Co. 

a D. 
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PBIVY COUNCIL. 

The 8th and 23rd July, 1890, 

Present : 

Lord Watson. Sir B. Peacock and Sir R. Couch. 


Bisliambar Nath and others Petitioners 

versus 

Imdad Ali Khan Objector. 


[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Attachment — C7V/l Procedure Code, s. 266, sub-section (g) — Political 

pemion — Payments due under the Oudh loans of 1838 and 1842 — 
Exemption from hahility (o attachment for debt. 

Although it IS probable that the enaetmentb of seetinn 2S6, Civil Procedure Code, 1882. 
were not meant to cover peubioiiH payable by a foreign State when remitted for payment to 
their pensioner in India, they certainly include all pensions of a political nature payable 
directly by the Government of India. A pension guaranteed payable by the latter by a treaty 
obligation contracted with another snv'*roign power is in the strictest sense a political pension. 

An allowance, payable by the Government of India under an arrangement made between 
the King of Oudh and the Gcivornor-Oonoral in 1842, for the benefit of members of the King’s 
family and household, and their respective heirs in perpeluitv. and payable to one of such 
heirs, v'ho has inherited it, is hi^ share in the interest in the Oudh loan of 1842, is a poli- 
tical pension within the meaning of section 266, bub-scction (i;), Civil Procedure Code, 1882. 
The arrangement of 1842 cannot be treated as merely a provision out of the King’s private 
estate for the maintenance of members of bis family , there having been in a State like that 
of Oudh no distinction between State property and private property vested in the sovereign. 
Six appeals, consolidated by order (8rd April 1889), from orders (2nd 
September 1887), of the Judicial Commissioner, reversing orders (i4th March 
1887) of the Disfcrict Judge of Lucknow. 

The appellants, who were all judgment-creditors, respectively, of the respon- 
dent, raised the question whether a sum of money [217] receivable by hinr 
from the Governraont of India, in the form of an inherited share in the interest 
of the Oudh loan of 1838, augmented in 1842, was liable to be attached by a 
decree- holder in execution for bis debt, or was a political pension within the 
meaning of section 266, sub-section ig). The latter enacts that stipends and 
gratuities allowed to miiitaiy and civil pensioners of Government, and political 
pensions, shall not be liaUe to attachment or sale. 

The share was inherited t>y the judgment-debtor from his grandmother, 
Nawab Malka Jehan, principajl consort of Mohammad Ali Shah, formerly a 
King of Oudh. With the latter. Colonel Low, on behalf of the East India 
Company, etitered into the engagements of 1838 and 1842 referred to in their 
Lordships* judgment. 

The first engagement ^ Stipulated that the loan should bear interest at 
the iite of fou*' per 'cent, per annum, ^an^ that, out of the total interest. >f 
Rs! 68,000, there " should he paid as pension in perpetuity, in four equal instal- 
ments, to the persons named in the 3rd Article, and to their heirs m perpetuity, 
on tlieir receipts under their seals, the amounts set opposite their nae^.:;!^ 

, ----- - -■ - - ■ ■ ■ 

** Aitchison’s Treaties, Engagements and Banads, Vol. U, p. 141, of edition of 1876, 
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The first named of these persons was Malko Jehan, Queen of Mohammad AH 
Shah, to whom, and her heirs in perpetuity, Rs. 400 per month, or Rs. 4,800 
per annum, were thus made payable. 

Of the proposal to the King in 1842 to advance to the East India Com- 
pany a further sum of 12 lakhs, the result is thus stated by the Judicial Com- 
n^sioner: — "The King readily acceded to this proposal, and sent in 12 lakhs 
Cc rupees to the British Minister, who issued promissory notes to the extent of 
2 lakhs of ru]f)ees in favour of persons designated by the King. A few days 
afterwards the King proposed that instead of an ordinary subscription to the 
public loan, his twelve lakhs should be treated as a special loan, and that a 
paper of acknowledgment therefor should be drawn up, and that the Govern- 
ment note should not be negotiable, and that the interest accruing upon the 
loan should be paid as pension to his favourite Queen, Nawab Malka Jehan, 
and to her heirs for ever, and that the same should be treated as an augment- 
ation of the small pension of Rs. 400 per mensem secured to her by the loan 
and treaty C^ISj (XLVlfl) of 1838, and that the said pension should he payable 
monthlv, at the Resident’s Treasury, at Lucknow.” 

The ])roinissory note was in the form of an ordinary Government Promis- 
sory note, payable on demand, after three months' notice, to Muhammad Ali 
bhah, his executors, pi administrators, or order. The margin of the note con- 
tained a statement that " tlie interest on this note is to he paid to Nawab 
Malka Jehan, and her issue, under order of Government, Financial Department, 
dated 9th February 1842.” 

A suit was brought in 1884 by the heirs of Malka Jehan to obtain a deci- 
sion as to the shares in which they were entitled to receive the pension inherited 
from her on her decease. This having been brought before the Judicial 
Committee in appeal \Mfrnam IJcgum v. Mirza (I. L. R., 17 Cal , 234 ; L. R., 
16 I. A., 175)1 their Lordships were of opinion that it was the intention of 
the King that, in the event of the death of any ot the pensioners having issue, 
his, or her, heirs according to the-Mahomedan (Shia) law of inheritance should 
receive payment of the ])ension in the proportions regulated by such law. 

The interest pa\.i.ble on the note was paid to Nawab Malka Jehan until 
her death on 4th duly 1881. She left four grandchildren, her heirs under the 
Imamiya law, of whom the present respondent was one. The shares of these 
descendants were finnlly settled by the decision above referred to. Fending the 
litigation, these appellants, as decree- holders, applied to have the respondent’s 
share attached. An order was made accordingly attaching Rs. 14,354, then 
in the Government Treasury at Lucknow, and said to be this respondent's 
share. On the 15t[i January 1887, the latter filed his objections which were 
dealt with under section 244, Civil Procedure Code. Notice was issued, and, 
on the appearance of the decree-holders, issues y^ere recorded. Of these the 
first, which applied to all the decree-holders, waft whether the pension fell 
within the provisions of section 4, Act of 1871, the Pensions Act *. 

The District Judge made his order (14th March 1887) [ 219 ] in favour of these 

* This Act pxovidcB in sdbtion 4, ** except as hereinafter provided, no Civil Court shall 
entertain aiiv buit relating to any pension, or grant of money, or land revenue, conferred or 
made by the British im* dn\ former Government, whatever may have been the consideration for 
any such ponbion or grant, and whatever may have been the nature of the payment, chuip or 
right for which such pen*%ion or grant may have been substituted.'’ And in section 11, ** No 
pension granted or continued by Govci'nn|pnt gn political considerations, or on account of past 
services or present infirmities, or as a compassienato aliowance, and no money due Or to' 
become due on account of any such pension or allowance , shall be liable to selsure, attach- 

or sequestration by process of any Court in British India, at the instance of aoroditoff, 
for any demand against the pensioner, or in satisfaction of a decree or order of any such 
Court.” • 
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appellaniiB. He considered bhat payments issuing as the result of the loan 
of 1842, were not pensions within the meaning of the Act of 1871, and he 
pointed out that they were not referred to in the Oudh Wasikas * Act, 1886. '' 

The present respondent appealed to the Judicial Commissioner, resting his 
case for exemption upon section 11 of the Pensions’ Act, 1871. The order of 
the District Judge was reversed by the Appellate Court, and the attachments 
were removed. The Court held that the claim did not fall within the prohibi- 
tion of the Pensions’ Act, 1871, any more than it did within the Wasikas’ 
Act. 1886. 

The Judicial Commissioner, however, considered that, as far as the settlor 
Mohammad Ali Shah was concerned, the payment to^he respondent and to 
his grandmother before him was a pension pure and simple made on political 
grounds. He therefore was of opinion that the sum lying in the Treasury and 
now in dispute was a “ political pension ” within the meaning of section 266, 
Civil Procedure Code. 

On this appeal, 

Mr. J. D. MaynCt for the Appellants, argued that the order of tlie District 
Judge ought to be restored. The payment in question [230j was neither a 
pension within section 11 of the Pensions’ Act, 1871, as contended by the 
present respondeut when appealing below, nor was it a political pension within 
^tion 266 of the Civil Procedure Code, as the Judicial Commissioner had held 
it to he. Act XXI of 1886 bv imfilication excluded money payable under the 
loan of 1812 from those pensions which wore by that Act exempted from the 
ordinary civil process. The payment was in virtue of a aottiement of the 
King's private estate, he having made the Government of India the instrument 
for carrying out an arrangement wheroh\ he provided for his relations. This 
was not a political pension. 

Mr. H. V. Doytif.^ for the Respondent, iirffued that the construction already 
put by their Lordsliips on the agreement of 1842 was that the loan of that 
year was by way of augmenting the loan ot 1838, and w is brought, in effect, 
within the terms of the previous engagement. This at all events gave the sums 
paid under the latter as well as under the loriner loan the character of a 
political pension, with the meaning of section 266, suh-sootion (q), of the Civil 
Procedure Code. 

Mr. J. D. Maym was heard in reply. • 

On a subsequent day, 23rd July, their Lordships’ judgment was delivered 

by— 

Lbrd WataoUi— These are consolidated appeals at the instance of judgment- 
creditors of the respondent, Nawab All Khan, one of the heirs, according to 
Mahomedan law, of the late Malka Jehau, who was Ehe principal consort of 
Mohammad Ali Shah, the last King of Oudh. In all of them the same question 
is raised for decision,— WhetheA monthly allowance payable to tlie respondent 
by the Indian Government, under an arrangement made between the King of 
Oudh and the Governor- General of India in the year* 1842, is liable to be taken 
in e*ecution*for his debts ? 

* This Act (XXI of muitos the urLsati'jii of iwtc&iu peiiHiutiH Arittiug out of loanft 

made by membere ot the Oudh Hoyal to tht ILaet Xodia Coin|nay in 18X8, 1814, 

1896, and 1888, which werejrnown respectively im Am»nat, Zamanal, and Loan, wasikas! 
end ‘that doubts had ciribeu whether such wabTkas wore pensions within the meaniriftof the 
ClnisiouB* Act, 1871. It then proceeded (section Hi) to declare that they were pensions within 
the Boeauing oi the l^ensious’ Act, 1671, and that that Act should apply to them as 
wen peasioiisof ciasseH referred to in tieotions 4 and 11 of that Act. No reforonoe was**^ 
is thf Act to the loan dl 1842. 
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Mohamed Ali Shah had, in 1838, advanced Bs. 17,00,000 to the Government 
of India, in pursuance of a formal treaty, by which the latter undertook to apply 
the interest of that sum in payment of allowances to certain members of the 
Boyal faniily and household, including his spouse Malka Jehan, and their 
respective heirs in perpetuity. In the treaty, these allowances are described as 
[220 pensions," and the persons entitled to them for the time being as 
pensioners." and un the failure of an original pensioner, and his or her heirs, 
the Government undertook to devote the lapsed pension towards the maintenance 
of a mosque selected hv the King. 

Mohammad Ali Rlpih subsequently advanced on loan to the Indian Govern- 
ment Rs 12,00,000, which he intended to settle as an additional provision for 
Malka .Jehan and her heirs. Being apprehensive that the lady or her heirs might, 
if the note or acknowledgment of the loan were issued in her name, be “ per- 
suaded at some future period, by evil advisors, to soli the note and squander 
away the money,’’ Ills Majesty, by letter dated the 4th January 1842, requested 
the Governor-General, instead of issuing a promissor\ note in name of 
Malka Johan, to “pay to her, and her issue in perpetuity, the interest at the 
rate of .5 per cent, per annum, that is, Bs. 5,000 a month, so long as 5 per 
cent, interest may be allowed, and afterwards such reduced interest as may be 
paid from time to time-by the British Government." The letter made special 
referenco to Iho guarantee or treaty of 1B3H, and the pensions thereby settled 
on the ladies of the Royal family, and represented that compliance with the 
loquost which it preferred “ will prevent any new guarantee being entered into, 
but will merely be the payment of a large sum of interest instead of a small one.’' 

In reply to that communication the Governor-General, by a letter, dated 
the lotli Febiuary 1842, intimated his pleasure “ in concurring with the hearty 
desire and wishes ’’ of Ills Majesty, and gave the assurance that an order would 
be duly passed f<'r Iheir execution. 

\ ijromissorv note for repayment of the loan was issued in the name of 
Mohammad .*\li Shah, which appears to have been renewed, in similar terms, 
as of date the 3l)th June 1854 The letters which constitute the arrangement 
between JTis Majesty and the Government of India, with respect to payment 
of the interest to Malka Jehan and her heirs in perpetuity, contain no provision 
for dis]K)''.al of the capital of the loan, in the possible event of their failure. 
Whetliei the capital would, in that event, he payable to the representatives of 
the King, or belong to the Indian Government, appears to their Lordships to 
he a question the decision of [222] wliich, one way or another, cannot 
aH'ect the cliaracter of tlie right conferred on Malka Jehan and her heirs 
hy the arrangement of 1842, under whicli the fund is at present held and 
administered by the Government. 

The Civil Procedure Code of 1882, section 266 ig), enacts that “ Stipends 
and gratuities allowed to military and civil pensioners of Government, and 
political pensions," shall not be liable to attachment and sale in execution of a 
decree. If the share, inhegted hy the respondent, of the interest on the loan 
,of 1842, originally payable to Malka Jehan, be a “ political pensipn" within 
the meaning of that enactment, the case of the appellants necessarily fails. 

The appellants argued, in the first place, that the allowance payable to the 
respondent by the Indian Government is hot a pension i and, in the second 
place, t|)iat, assuming it to be a pension, ft is not a political pension in the sense 
of the Civil Procedure Code, inasmuch as it is not a pension bestowed by the 
IMIim Government in respect of political services, or for political considerations* 

In support of the first of these propositions, it was maintained that the 
arrangement of 1842 was in its nature akin to a deed of settlement, by whiob 


151 



'l.t'.B, ft Cal. ftS BISHAMBAK NAt^f % 0 . ». IB^t) Aj^-KHAN flSlWl ^ 

Ibe King made a provisioD, out of his private estate, in - fd.vrar of membelin}/ fkf * 
his family who had a natural claim upon him for taaintenahoe. /The argument 
ignotes the fact that, i^er a despotic govern men#, like that of Oudh in .1642/ 
there was really no distinction observed between State property and private 
property vested in the Sovereign, and that all the estate of which be was 
possessed passed, on his decease, to his successor in the throne. 

♦ 

Their Lordships had occasion in a recent case [Maiiam Begum y. 

(I. L. R, 17 Cal., 234 , L. B., 16 1. A., 175) J to consider the character and yimt 
of the arrangement constituted by the letters passing between the King of Ondh' 
and the Governor-General in 184 2. Sir Bahnes Pk acock!*, w ho delivered the judg- 
ment of the Board, there said . — Their Lordships concur with the Judicial Gom- 
mmioner in the opinion that the King intended in 1842 to provide an additional 
pension for Malka Jehan £223] of the same nature as that which he hsd already 
provided for her in the year 1838." Notwithstanding the argument addressed 
to them for the appellants, their Lordships see no reason to alter or modify the 
views thus expressed by Sir Babnes Peacock on their behalf. The Governor- 
General, in assenting to the King's Letter of the 4th January 1842, expressly 
agreed to apply the interest arising upon the new loan in augmenting the 
pensions already secured to the Queen and her heirs by the Treaty of 1838, 
such augmentation being subject to the same conditions and under the same 
guarantee as the original pensions. In that view, it is impossible to'say that 
the increase is not a pension, or that the heirs of Malka Jehan, the present 
recipients, have not been recognized as penaionets by the Govern mant of India, 


Then it is said that these payments by way of increment, although they 
may be pensions, are not political pensions within the meaning of the Code. 
The following passage, in the judgment already referred to, appears to their 
Lordships to be conclusiye against this branch of the appellants' argument 
**It should be remarked that although a settlement in the terms of the King’s letter 
of 1842, creating pensions in perpetuity, ouuld not under the Mahomedan Law 
be validly made by a private individual, the arrangement of 1842 takes effect 
as a contract or treaty between two sovereign powers." 


It is probable (although the point is not one which it is necessary to 
determine in this case) that the enactments of section 266 (g) of the Godewajj^ 
not meant to cover pensions payable by a foreign State, when remitted for 
payment to their pensioner in India , hut these enactments certainly include all 
pensipns of a political nature payable directly by the Government of India. 

A pension which the Government of India has given a guarantee that it will 
pay, by a treaty obligation contracted with another Sovereign Power, appears 
to their Lordships to be, in the strictest sense, a political pmsion. * The obliga- 
tion to pay, as well as the actual payment of the penffion, must, in such 
circumstances, be ascribed to reasons of State policy. ‘ i 


Being of opinion that the respondent’s pension ns protected from execution',** 
by the provisions of the Code, their Lordships consider it unnecessary to express 
any opinion with regard to his [224] pleas founded on " the Pensions' Ac#,' 
1871,” and the "Oudh Wasikaa’ Act, XXI of 1886.” ^ 

c ^ 

In one of these appeals a plea of res judicata was taken, upon the ground, , 
apparently, that a ruling by the Judge in one application for execution ought 
to be held conclusive against the judgment-debtor in every other applicatis^aor * 
exi^tion of the sgkne decree.' The plea requires no further notice. beoau2eJ})|ie. 
decree or order upon which it is rested has not been produced. . \ 
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S’,'** '* ' **, 

. Tlviiv^ordshipg ♦illj thevejotBilliimbl:^ advise Her Majesty to af&rm the 
jadgaenCs appealed ifoa. Thfi 'costs of the respondent in these appeals must 
be pai(^ by the appellants. " 

^ Appeals (Mmissed with costs. 

* Solicitor for the Appellants ; Mr. W. Buttle. , , 

Solicitors for ’the Bespondents: Messrs. Young, Jackson and Beard. 

/mO.B. 


NOTES. 

As xagards foreign political pensions see also (1898) 1 0. G.t 170 ; (1902) 26 Mad., 69 
^(1909) 26 Mad.. 428 ; (1904) 96 All., 617. ] 


[ 18 Cal. 224 ] 

PRIVY COUNCIL. 

The 10th and 26th July, 1890. 

Pberent : 

LoBi) Watson, Sir B. Peacock and Sir R. Cocjch. 

Jarao Kumari Plaintiff 

versus 

Lalonmoni and another Defendants. 


[On appeal from the High Court at Calcutta.] 

Bmdefnce — Admission tn a mortgage as to amount of land excepted from its 
. operdtim — Evidence Act {1 of 1872), s. .95 — Takbast survey map — 

Statements recorded on such map. 

^ Debutter land within the limits of a revenue-pacing mouzah, which had been mortgaged 
by the defendants to a predecessor in title of the plaintiff, was exempted from the mortgage, 
• the deed specifying the number of bighas making the area of the debutter. Against a plaintiff, 
who made title to the mortgaged mouzah and claimed possession of all of it that had passed 
by the mortgage, the mortgagors set up that there was more debutter in the mouzah than the 
deed had specified, the inteution of the parties to tho deed having been to exempt whatever 
debutter there actually was : — Held, that the statement in the deed as to the quantity of the 
debutter was a delibenSe admission, imposing upon tho mortgagors who had made it, the 
^^rden of proving that it was untrue, or that they were not bound by it ; also that the Sub- 
^Edtuate Judge’s finding that tho defendants bad not given proof sufficient to discharge 
%iemselve843l this, was correct. 

r Cttid] Among other evidence, adduced to counteract the effect of this admission, was a 
xoap made at a revenue survey. The amin who made it had no authority to deter- 
what lands* weA debutter, but only to Idy down, and to map, boundaries :—Beld, that 
’ttda map could not be treated as raising a %r^siauptioxi of correctness within s. 88* of the. 

£ ' ^ [Sec. 63 . — The Court shall presume that maps or plans pur- 

maps made for 'porting to be made by the authority of Governmeot were so 
pwoiet of any cause. made, and are accurate, but maps or plans made for thef urpoM 
of any oause must be proved to be aocuratel!] '' 
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Indian Evidenoo Act, 187U, on thequeiition as to the amount of debutter land in one of the 
Villages mapped. 

Statements, also, as to what landb were debutter appeared on the face of the map to 
have been made according to the pointing out of the agents of the proprietors of the mousah, 
and the principal tenants in the presence of the agents of the holders of estates m the 
j^eighbounng mouzahs - — Heid, that these statem niis were not evidence on the issue 
now raised. 

Appeal from a decree (24th July 18R5) of the High Court, modifyjlng 
a decree (2Jst December 1882) of the Second Subordinate Judge of the Hooghly 
district. 

The question was whether the lands, of which thh plaintifl', now appellant, 
claimed possession, wtire included in a mortgage of the 6th October 1871, or 
were excluded bv the terms of the mortgage deed, which c'xompted a certain 
numhei of highas of debutter land from its operation. The ancestors of the 
defendants, respondents, were formerly zemindars of a ten-anna share of 
Mahomed Aiinnpore in the Hooghly district, and liad dedicated to the main- 
tenance of the worship of several Hindu deities a yearly sum of Rs. 7,824 out of 
the zemindari rents. 

Before the decennia.1 settlement, lands yielding about that sum were set 
apart from the malguzari villages of the zemindari , and in 1770 a chhar chitta 
was given by the officer representing the revenue authorities to thet zemindar, 
stating the plots of dehutter. In 1787 the settlement of the zemindari took 
place, excluding the lands which, according to tliat document, were debutter. A 
resumption .suit claiming 9,141 highas, as liable to assessment and not assessed, 
was brought in the year 1839, lasting till 1845. In that suit, which was 
brought against Jogendia Chunder Rov, who was the husband of the first, and 
father of the second, of the present defendants and against his brother, the 
chhar chitta of 1770 was produced, and r.ho jirocoodings ended in the confir- 
mation of the debutter, and its release fron« all claim by the Government 
to assess it to the revenue. This same document was produced in a suit for 
rent brought in 1880 bv the present appellant in whicb [226] the respondents 
intervened, but it was not forthcoming in this suit. Default having been made 
in payment of the mortgage debt, tlio mortgagee obtained, on the 10th April 
1877, a consent decree for Rs 2,27,589, iii execution whereof the mortgaged 
lands were sold, on the 9th Decemiier J87H, to Luohrniput Singh, in the name 
of his son Gliutturrmr. Singh They were then, on tiie 15th November 1880, 
with other estates, sold to the second iilaintitY, the Maharaja Sir Jotendro 
Moimn Tigoie, K.C.s.l , who granted a putni ijara of eight annas of the twelve 
annas of Mahomed Aminpore to Snraati Jarao Kumaii, the first plaintiff, the 
present appellant, wlio was bound by the conditions of the ijara to protect the 
estate against encroachment 

This suit was at first brought to obtain possession of 99 plots, but no ques- 
tion remained on tiiis appeal as to any parcel except the first, which was 
described in the schedule to the plaint as the Heoraphuli hd.t, or market, togetheif'' 
with land belonging to it. The mortgage deed of 6th October 1871, whiob^ 
was in Esghsh, sot forth the exception upon which tne present litigation 
turned, which was, “ save and except the debutter lands therein oomprisedi 
namel> " then followed the names of the villages, with the amount of debutter 
land in eacli. Vgains't Seoraphuli w^s down the area of 87 bighas, that 
extent of dehutter land being thus excluded. The plaintiff's conteption was 
that Seonipnuli having lieen mortgaged, le.ss its debutter lauds, those lands 
were expn s^ly limited to the area of 87 highas, and that the rest of the 
over and above that total, was comprised in the mortgage, , such having beat) 
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the intentiioQ of the parties thereto, and also passed at the sale in 1878, and 
the f^ubseguent sale. The defendants, on the other hand, alleged that their title 
to the debutter land in this village was not limited to the 87 bighas, but that 
they were entitled to have excluded from the mortgage all the dehuttor land, 
whatever its area, that the limits of Seoraphuli contained. 

The Subordinate Judge, Ba.bu iihubanchunder Mukerji, considered th8 
evidence on which the defendants relied to be insuliiciont to outweigh the 
presumption raised by the admission in the mortgage deed of 6th October 187 J, 
that the debutter land in Seori^huli was only 87 bighas. He went through 
all the defendants’ proofs, by [2273 which they showed that the land in suit 
was part of their estate, hut held these proofs insufficient to nicer the alleged 
area of debutter land in Seoraphuli, or establish it as any more than the 87 
bighas, admitted in the mortgage deed, a careful document By the takbast 
survey map made in 1869, it appeared that the lands, measured as debutter of 
Seoraphuli, were 192 bighas. But that map was evidence of possession, mot of 
title, and to report on the question now' raised, the quantity of debutter was not 
within the amin’s authorization. He referred also to the non -production of the 
chhar chitta of 1770 

Both parties appealed to the High Court, of which a Division Bench (Mitteh 
and Norris, iJ ) in part allowed, and in ])ai'i dismissed, the appeals of both 
parties, with the result that the judgment was in favour of the defendants, as to 
the area of the dehutter in Seoraphuli being the 192 bighas mentioned in the 
takbast map of 1869 The High Court held that, on the proper construction of 
the mortgage deed, the intention of the paities was to mortgage only the zemin- 
dari lands excluding the debuttor, and that '' the specihcation of the quantity of 
the dehutter land did not enlarge the actual area of the mal lands agreed to be 
hypothecated.” In deciding whal was debutter, the Judges were of opinion that 
the measurement uhittas made m the course of the resumption suit of 
1840 — 45 would, if thov had been procuiable, have been tlie most satis- 
factory evidence. But, as thev could not bo found, the next best evidence 
was the takbast survey map of 1869. Tins they hold to have been wrongly 
rejected by the hist Court, and they considered it to be presumably correct, 
under s. 83 of the Indian Evidence Act, 1872, it not having been shown 
to be inaccurate. As to the non-jiroduction of tlie chhar chitta of 1770, there 
was nothing to show^ that ic was intentionally withheld by the defendants. 
Thus they arrived at 192, being the number of excepted bighas in Seoraphuli. 

This appeal was preferred b> the first plaiiititl alone. 

Mr. T. U. Cowie, Q.C , and Mr. H, V. Doyne appeared for the Appellant. 

Mr. J. //. A. Branson apijoiireil for the Respondents. 

The principal points urged for the appellant were that the High Court was 
wrong in its construction of tlie mortgage deed, [228] and also in not giving 
the right effect to the evidence The true construction was that all of 
mouzah Seoraphuli, except 87 biglias of debutter, was included m the mortgage. 
'The High Court had not attributed due weight to the defendants' admission 
in the deed, and had erred iff bolding that the takbast map of 1869 was within 
s 83 of the Evidence Act. The statements appearing on the map* had been 
wrongly admitted as evidence on the issue between the parties. 

For the respondents, it was argued" that the High Court had rigttly treated 
the mortgage deed as excluding the tebntter in Seoraphuli. ‘ The insertion o{ 
the number of bighas forming tiie area was open to correction in a decree, upon 
evuleinpe oi^its inaccuracy. The order in the resumption suit, the takbast map, 
anoWe othei evidence, on which the juc.gment of the Uigii Court had 
based, supported the conclusion. * ^ 
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Mr. r. H, Cowte, Q.O., replied. ^ 

Their Lordships' judgment was delivered by 

Sir R. Gouoh. — By a mortgage dated the 6th of Ootober 1871 to secure 
the repayment of Bs. 1,50,000 and interest, Srimati Lalonmoni Dasi conveyed 
;aQ her share and interest, and Girindra Chunder Boy released, conveyed, and 
^ assured ail his share and interest, as well as confirmed the share and interest of 
Lalonmoni Dasi, unto Doorga Churn Law, his heirs and assigns, according to 
the nature and tenure thereof, of and in an undivided moiety or eight annas 
share of and in a la)‘g6 number of mouzahs, of which the names were stated, 
which taken collectively were said to compose the zen^indari called and known 
as kismut pergunnah Mahomed Aminpore, in the zillah or district of Hooghly, 
save and except the debutter lands therein comprised, namely (this word being 
followed by a list of the mouzahs), and against the name of each the quantity in 
bighasand cottahsof land excepted, making a total of 4,992 bighas 3 oottahs. 
Amongst the mortgaged mouzahs is one called Sarapuli or Seoraphuli, and the 
quantity of debutter land set against its name is 87 bighas. A suit having been 
brought by the mortgagee against the mortgagor for realization of what was due 
to him, and a decree obtained, the property was attached and sold by auction, and 
was [8203 purchased, in the name of his son, by Bai Luchmiput Singh, who 
obtained a sale certificate, and possession was given to him. He afterwards 
sold the property to Maharaja Jotendro Mohun Tagore, >vho granted a putni 
thereof to the appellant. The suit was brought by the appellant and the 
Maharaja, who has no immediate interest, against the mortgagors, to recover 
possession of parts of the mortgaged property, including Seoraphuli, of which 
the defendants were in possession, and the defence was that the properties 
claimed and mentioned in the schedule to the plaint were not mortgaged, and 
that certain of them, including Seoraphuli, were rent-free debutter properties. 

The present appeal relates only to Seoraphuli, and the question in it is 
whether the debutter land in Seoraphuli exceeded 87 bighas. The mortgage 
deed conveyed all the land in the mouzahs which was not debutter, and the 
statement of the extent of the debutter land comprised in the mouzahs was a 
deliberate admission by the mortgagors, the defendants, which imposed upon 
them the burden of proving that it was untrue, or that they were not bound 
by it. It was admitted on behalf of the defendants that they had no original 
deed of endowment, and they relied on a resumption decree dated the 6th June 
1845, from which it appeared that 5,618 bighas 16 cottahs debutter lands, situate 
in Burdwsn, resumed by the Deputy Collector by his decree, dated the 26th June « 
1837, were x^leased jas debutter to the ancestors of the defendants, on 
condition of their appropriating the proceeds thereof to deb-sheba. The decision 
in the resumption suit mainly rested on a chhar chitt^ of William Lushington, 
Esq., in 1770, and a letter of the Collector of the district of Nnddea in 1791, it 
appearing from the decision that the quantity of debutter lands of each village 
was mentioned on the back of the chhar. This had been filed in 1880 in a suit in 
the Small Cause Court at Serampore, and there was evidence of its having 
been returned to one of the defendants’ serx^ants in that year. The platntifls 
gave the ^fendants notice to produce various papers, including the chhar. It 
was not p|pduced, snd the Subordinate Judge held that, in its absence, he mnat 
adopt the area of Uie dehatter lands asidescribed in the mortgage deed as the real 
quantity of debutter lands excludedrfroifl its operation, and made [8803 his 
decree accordingly The decree included many properties, and both parties ap- 
pealed to the High Court. That Court allowed the defendants’ appeal^as 
Seoraphuli, called plot No. L and modified the decree of the lower GenKfaSad 
the present apped is against this decision. The judgment of tbe^ High Ooort 
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Appears to be founded upon a tai^ast map made in a survey in 1869, which 
the learned Judges said they wero of opinion should be taken as the basis of 
the decision" of the question of the identity of the debutter lands, unless it was 
displaced by any better evidence, and they apppear to have held that it lay 
upon the plaintiff to rebut the evidence of the map. The statements in this 
map'of lands being debutter appeared on the face of it to have been made as^. 
pointed out by agents on behalf of the proprietor of the mouzah and the prin- 
cipal tenants in the presence of the agents of the holders of estates in the 
neighbouring mouzahs. The amin who made the map had to lay down boun- 
daries, but had no authority to decide what lands were debutter. The value 
of the map must depend upon the inquiry which was made by the amin, and 
^the statements of what lands were debutter may have been and probably were 
given by the defendants' agents, no one being present to question the accuracy 
of them. Section 83 of the Evidence Act has not the effect, which the High 
Court gives to it, of making those statements evidence. Their Lordships agree 
with the Subordinate Judge in the view which he took of the takbast map, and 
are of opinion that it was of no weight against the admission in the mortgage 
deed Nor do they see that the decision of the Subordinate Judge proceeded 
upon an erroneous construction of the recital in the deed. The entire mouzah 
Swraphuli. except debutter land, was conveyed, and it lay upon the defendants 
to prove that the 87 highas set against Sebraphuli was a mistake, and that 
there was a* greater quantity of debutter land in that mouzah. Whether 
or not they could have produced the ohhar chitta and purposely refrained 
from doing so need not be inquired into. The evidence was not sufficient 
to show that their admission ought not to be taken as proof of the plaintififs’ 
case. Such an admission as that is entitled to great weight and should be 
met by satisfactory evidence. Their Lordships will humbly advise Her 
Majesty to reverse the decree of the High Court so far as it modifies the decree 
[231 J of the Subordinate Judge, .and dismisses the plaintiffs’ suit, and orders the 
plaintiffs to pay costs, and to order the defendants to pay the costs of the 
appeal to the High Court and the costs of the suit in the Court of the Subordi- 
nate Judge as ordered by his decree. The respondents will pay the costs of 
this appeal. 

Appeal allowed. 

Solicitors for the Appellant : Messrs. Barrow aiid Rogers, 

Solicitors for the Bebpondents: Messrs. Watkins and Lattey, 

» C. B. 

NOTES. 

[ As regards thakbusi maps, see also (1902) 7 G. W. N., 6l2 ; (1903) J C. W. N., 849 ; 
(1914) 24 I.C., 618. As regards eulries in the ordinary course of business see also (1908) 18 
0. W. N. 71.] 


167 



LL.R. 18 Cal. 888 shooshee bhusan rcdbo &c. v . 


[18 Cal. 881] 

CIVIL EDLE. 


Thn 1 5th December, ISUO, 

Present: 

Mr. Justice O'Kinealy ani'i Mr. Justice Ghose. 

Shooshee Bhusan Rudro and aiiotl^er (Judgment-debtors) Petitioners 

versus 

(joinnd Ch under Roy (Decree-holder) and”others (Auction 
Purchasers) ....Opposite Parties."* 

Livutntion — Bengal Tmmtcy Act (VIII of 1HH5), s. 174 — 

Evtenswn oj time when Court ^s• closed. 

Whore a tenure is sold for .in oars of rent untliT the Bengal Tenancy Act of 1S85. the 
judgment-debtor, under .section 174 of the Act. may apply to have the sale set aside on his 
depositing in Court for payment to the decree-holder the amount recoverable under the decree 
with costs, and for payment to the purchaser a sum equal to r> per cent, of the purchase- 
money ; and if the Court be closed on or before the lant da\ of the period limited, the judg 
ment-debtor may pay the said sum into Court mi the Kt day the Court rc-o]1ens, notwith- 
standing the absence of express pruvi-jioii to that elicct. 

The facts of this case were as follows . — 

On the 20th of June 1890 a sale took place under the Bengal Tenancy 
Act of 1H85, and the judgment-debtors on the 2lBt of July (more than 30 days 
after) applied to the Mutisif to have the sale set aside on depositing in Court 
for payment to the decree- holder the amount recoverable on the decree with 
costs, and for pavineut to the purchaser a sum equal to 5 per cent, on the 
purchase- money, in accordance with the piovisions of section 174 of the Act. 
They contended that they wore allowed 30 [232] days under tiie Act, and as 
the 30th day happened to fall on a Sunday, that they were entitled to come 
in on the first day on which the Court was open, i.c., on the 2 1st July. The 
Munsif refused the application on the ground that there was no power to extend 
the time under section 174 , for if the Legislature had intended to give such 
power it would have expressly mentioned it as it had done in section 86. 
.Against this order the judgnent-debtors moved tlio High Court under 
section 622 of the Civil Procedure Code. * 

Baboo Qrija Surtkar Mvzumdaf for the petitioners. — The Munsif should 
not have refused to set aside this sale, as wo were entitled to make our appli- 
cation under the ciicurnstances on the 31st day attoi'the sale. The Legislature 
gives us 30 days, and \\ e are entitled to make our application at the end of 
the 30th day, and if on the 30th day the Court is closed, then we may make 
the application on the first day on which the Court re-opens. This must be so. 
For instance, if a sale took place on the Hth of September and the Court closed 
on the 10th for one month for the Doorga Pooja holidays, the judgment-debtor 
would only have one day in which to make his application, and be would thus 
be deprived of the privilege given him by section 174. The Legislature has 
expressly laid it down in section 6^ wimre the limitation is 15 days, that if 
the Court be closed on the 15th day, then payment of the amount and costs 
of the suit may be made on the day on which the Court re-opens . but as it has 

* Civil Rulfj No. 1502 of 1890, againBt tbo order of Baboo Atal Behary Gho»e, of 

Goalundo, thS 4th Augu&t 1690. 
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fiot expressly laid it down in section 174, the Munsif holds that we are out of 
time: The general principle is that if the delay be not caused by any fault of 
the parties, but by some act of the Court, sucii as the Court being closed, then 
the parties are entitled to come m on the first opening day [Mayer v. Barding 
(L. B , 2 Q, B., 410) and Hossein Ally v. Vonzelle (I. L. B , 5 Cal., 906)] . 

Baboo Jogai Ghundcr Banerjee for the op]X)8ite parties. —The judgment- 
debtors are not entitled to come in on the 3l3t day after the sale and ask to 
have the sale set aside ; they had 30 days to make their application in, and it was 
entirely their own fault that they could not utilize the 30th day. The section 
must be construed strictly. Had it been the intention of the Legislature to extend 
[2333 the time, they would have done so expiessly as they have done in s. 66. 
Section 174 has been very strictly construed in Rahim Bux v. Nundolal 
Oo^sami (I. L. R., 14 Cal., 321) and Bajemiro Narani Boy v. Pkudy Mondul 
(I. L. B , 15 Cal., 482), and should he so construed in this matter. The 
extension should not be given to the petitioners. 

The judgment of the Court (O’Kinealy and Ghose, J J.) was as follows: — 

In this case a rule was issued calling upon one of the parties in the case 
to show cause why an order of the ISIunsif of Goalundo, dated the 4th August 
last, should not he set aside. The facts are shortly as follows. A sale took 
place under the Befit Act, and after the sale the judgment-debtor applied to 
the Munsif *to have the sale set aside. He deposited in Court for payment to 
the decree-holder the amount decreed with costs, and for payment to the 
purchaser 5 per cent, on the purchase-money That application was made on 
the 2l8t July The sale took place on the 20tb June. So that more than 
30 days, the time allowed by section 74 of the Bent Act, had elapsed between 
the sale and the application. The application was made one day more than 
the lav allowed, hut the delay was not due to the applicant himself, but to the 
fact that the 30th day fell on a Bundav. and the Court w'^as closed. The 
question, therefore, that arises for decision is, whether, w^hen a fixed period is 
given to do a certain act, and the person hound to perform it is, from no act of 
his own, but from some act or order of the Court, jirevented from carrying it 
out, he gets the advantage of the next open day. The same point has been the 
subject of frequent discussion both at home and here. In the case of Mayer 
V. Hatding (L. B , 2 Q. B., 410), the same question arose. There the Courts 
were closed from Good Friday until the following Wednesday, and it 
was held that the transmission of the record on Wednesday was a 
•transmission within the period required by the Act, although the period 
had expired. That case was followed in the case x>f Waterton v. Baker 
(L. B., 3 Q B., 173), and this has since been considered as the leading 
case in regard to these .questions The broad principle there laid down 
is that although the parties themselves cannot extend the time for doing an act 
in Court, yet [234] if the delay is caused not by any act of their own, but by 
some act of the Court itself — such as the fact of the Court being closed — they 
are entitled to do the act on the first opening day. This, then, is the general 
principle ; and it has been followed in this Court. In the case of Hosgein Ally 
V. Donzelle (1. L. R., 5 Cal., 906) a tenant was sued under Act VIII of 1869, 
and a decree obtained against him in the terms of s. 52 of that Act, which 
provides that if the amount of arrears, interest and costs be paid within 15 
days from the date of the decree, exScutism shall he stayed. Owing to the 
Court being closed it was impossible to carry out the express terms of the Act ; 
but the amount was paid on the first opening day, and this Court, in confor- 
mity^th the rules laid down in Mayer v. Hardiiig (L. R., 2 g. B., 410), held 
that the payment was good. That principle has now been expressly 
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incorporated in the new Aot» and one of the questions we have to decide i8» 
where there is an express mention of such a right in a. 66, and no^express men- 
tion in 8. 174, there was any intention of the Legislature to change the law as 
it was understood at the passing of the Act. We think not. Section 66 made no 
change. The law. is the same now as it was before. Therefore, we think there 
is no intention on the part of the framers of the law to make any change in 
the general principle. The applicant will get the benefit of that p'ovision of 
the law. 

The rule is, therefore, made absolute with costs. 

C S. , Rule made absolute. 


NOTES. 

[ This was followed in 18 Gal., 631 ; 21 Mad., 386 . 2S Mad., S69 ; 32 Mad., 179 ; SO 
Mad., 469; see also 10 C.W.N., 635 . 9 I.C., 181 . 13 I.C., 810 ; 14 I.C., 173.1 


[18 Cal. 884] 

CIVIL REFERENCE. 

The 2nd January, 1891, 

Present : 

Mr. Justice Tottenham and Mr. Justice Trevelyan. 


Secretary of State for India in Council Defendant 

versus 

Fazal Ali and another Plaintiffs.’' 


Limitation Act (XV of 1877), s 10, and sch. II, arts, 02 and 145 — 

Act XI of 1859, s. 31 — Suit to recover surplus sale-proceeds 
of a sale for arrears of Government re'^^enue. 

Where A instituted a suit in November 1889 to recover from the 8ecrctar>’ of State fot; 
India in Council the surplus sale-proceeds of three [285] taluks sold for arrears of Govern- 
ment revenue on the 3rd of October 1877 and which were in the hands of the OoUeotor, 
AeM, that the suit was governed by art. 63,1 sch. II, of ^ the Limitation Act, and was 
therefore barred. 


* Civil Reference No. ICA of 1890, made by R. H. Anderson, Esq., Judge of Chittagong, 
dated the 15th August 1890. 

t[ Art. 63 


Description of suit. 


Period of Time from which period begins 

limitation. to run. 


For money payable by the defend* Three years When the money is revived.] 

ant to the plaintifi for money 
received b> the defendant for the 
plaintiff's use. « 
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Beld alao, that s. 31 of Act XI of 1859 did not vest the surplus sale-proceeds in the 
Collector as trustee, that a deposit did not necessarily create a trust, and that therefore 
8. 10 * did not apply. 

Held further, that the Collector was not a depository of the money within the meaning 
of art. 145 t of sch. 11. 

This was a reference by the Officiating District Judge of Chittagong under the 
provisions of s. 617 of the Code of Civil Procedure. The facts of the case 
which gave rise to the reference were as follows : — 

The plaintiffs instituted a suit in the Small Cause Court to recover from 
the Secretary of State fdl* India the surplus sale-proceeds of three noabad taluks 
which had been sold for arrears of Government revenue on the 3id October 
1877. The suit was instituted m November 1889, that is, more than 12 
years after the money had come into the hands of the Collector. The Secre- 
tary of State contended that the suit was barred by article 62, schedule 11 of 
the Limitation Act. The plaintiff's maintained that article 145 governed the 
case, and that they were in time The Munsif was of opinion that “ the 
Collector is the depository of the sale-proceeds *’ and that article 145 applied, 
and decreed the suit. Against this decree an appeal was preferred to the Dis- 
trict Judge by the Secretary of State, wdio contended, as he had done before 
the Munsif, that the suit was barred by article 62. As the question was one 
of difficulty as well as of great importance to the Secretary of State and the 
public alike, the District Judge, entertaining reasonable doubts regarding it, 
and as no further appeal would he from hia decision, referred the case to the 
High Court for its decision oa tlie question “ whether the suit w’as barred by 
limitation or not ” with tlie following opinion : — 

“ First, does article 145 apply Is the Collector a ‘ depository ' within the 
meaning oflihat article? Is it true that section 31 of Act XI of 1859 enacts 
that ‘ the Collector shall apply. the purchase- money, etc., holding the residue, 
if any, m deposit on account of the late recorded proprietor, etc. ? * But the 
rulings on article [236] L45 are conflicting. In Madha Nath Bose v. hama 
Churn Mookerjee (25 W. R., 415) it was held that the corresponding article of 
the earlier Limitation Act applied * to a deposit which is recoverable in specie.’ 
In (Jpendro Lai Mukhopadhya v. The Collector of Bajshahye (I.L R., 12 Cal., 
113), a different view appears to have been taken. In Jssur Chunder Bhnduri 
V Jihun Kumari Bihi (I L. R , IG Cal., 25), it is decided to he ‘ clear from the 
contexts that the deposit meant is a deposit of goods to be returned in specie.’ 
1 submit the last ruling is correct Therefore the Collector is not a depository, 
and article 145 does not apply. 

• t Sec. 10 ;—Notwithataad*iiigiiii> thing hereinbefore contained, no suit against a person in 
whom property has become vested in trust for any specific pur- 
suits .igainst express pose, or against his legal reprosentatives or assigns (not being 
trusf>oes and their reprosen- assigns for valuable consideration) for the purpose of following 
tatives. in his or their hands such property, shall be barred bv any 

lon^h of time.] * ^ 


t[ Art. 145 — 


Description of suit. 

Period of 
Imitation. 

Time from which period 
begins to run. 

Against a depository or pawnee 
to .uKgover moveable property 

Thirty years... 

The date of the deposit or pawn.] 

deposited or pawned. 


• 

• 


9 CAL.— 21 


161 




LL.R. i8 Cal. 237 skcketary op state for India in council v. 

But it has further to be considered whether or not s. 10 of the Limita- 
tion Act saves the suit from being barred. In the Tagore Law Lectures for 
IbHI, page 16, a trust is defined as ' an obligation i{n posed upon some person 
or persons liaving the ownership of property, whether moveable or immoveable, 
to deal with such property for the benelit of some other person or persons or 
for charitable purposes.’ Then m page 17 it is said that ‘ it is not necessary 
that the confidence should be expressly reposed by the author of the trust in 
the trustee, for it may be raised by implication of law, etc ’ In iny opinion 
the suiplus sale-proceeds of an estate sold for arrears of revenue are by the 
operation of section 31 of Act XI of lKo9 vested in the Collector in trust 
for the specific purpose of paving them to the late recorded proprietor, and 
consequently section 10 of the Limitation Act governs the present suit ” 

The Advocate-Ceneral (Sir Ciuult^s Paul), Baboo Hfm Chiuulcr Uaneij^y 
and Baboo liam Churn Mister lor the Secretary of State. 

Moulvie Sprajnl IsLwt for the IMaintitfs. 

Moulvie Serajul ['ihnu took the pTeliminarv objection that the Judge had 
no power to make the loferonce under section 617 of tlie Code, inasmuch as 
the suit involved tlie determination of title to interest in iinmoveahlo property, 
and vras excepted from the jurisdiction of the Small Cause Court either by aibicle 

11 or 13 of schedule 11 of Act JX of 1SH7. and an aj^iieal would lie to the High 
Court from the decision ol tlie Judge This ohieetiun was ovoi ruled by tlie Court. 

[237] The Advocatr-Ctnii^} al — This suit is barred hv limitation, a*- it is 
governed by article 62 of schedule li of the Limitation Act. It is a suit for 
money had and received, Bullen and Leake, 1th Kd , Part 1, p. 280, Haiuson 
V. Payuier (6 M. A VV , 387) : and tliree year&’ limitation bars it. Kven if the 
limitation he six years, the suit is still barred. It is contended that it is 
governed by article 146, and that the Collector is a depository of the moneys in 
his hands , that is not so. In the case of lladha ^ath Bosr v. Bamu Churn 
Mookerje^ R , 4iry) it was held that article 145 applied to deposits 

recoverable in specie This decision of J ACKSON, J , has not been departed from. 
The cases of lasur Chundcr Bhaduri v. Jihnn Unman Bihi (1 L K, 16 Cal., 
25) and Ufunidro Lai Mukhop(ulhi/a v The Collector of Hajshahye (I L. R., 

12 Cal., 133) are distinguishable. The case of (rohnid Uhunder Setn v. 
Collector of Dacca (\\ \V R, 491) dues not apply to this case, as in that 
case the money was deposited by the piiicliasers. Article 60 does npt 
govern the present case, as it refers to a different matter. This case does 
not come under section 10 of the Limitation Act, as that section only 
apphe: V hen there is a trust for a specific purjiose, that is to sa^ , an express 
trust . the section excludes implied trusts or such trusts as the law would 
infer merely from the existence of particular facts or fiduciary relations , 
Kherndarnoney Dasi v. Dootganumey Ua^t (I.L. R., 4 Cal., ‘155), Greender 
('h under (jJiose v. Mackintosh (I. L R , 4 Cal., 897). The trust must be one for 
a specific purpose. %.c„ an express trust, not upon any reference of lawr 
imposing a trust upon the conscience , Cunningham v Fool (L. R , 3 Ap. Ca., 
974), p. 9S4, and Sands v. Thompson (L. R., 22 Ch. D.. G14). If “ deposit ” 
means deposit in the sense of “ to the account of ” A. B., the Collector is not 
a trustee ; Pott v Clegg (2 Cl. H L. C., 28) and Foley v. Bdl (6 M. & W. 387). 
This suit IS not against any particular Collector, but against the Secretary 
of State. A Collector is not a corporation, and his liabilities are not handed 
on to his successors in office ; Harrison v. Paynter (6 M. & W.,.387). It 
has been held that the Secretary of State is not a trustee ; Kinlock v. Secretary 
of State (L. B.. V> Ch. D., 1 ; on appeal L. R„ 7 Ap. Oa., 619). The words 

-on demand " in [238] section 31 of Act XI of 1859 mean “ at once" or 
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“immediately,’* The terms of this section arc very loosely drawn, and 
certainly do not vest the funds in the Secretary of State as trustee. Therefore 
s. 10 cannot possibly apply. This case is the same as a case of a first 
mortgagee holding surplus sale-proceeds belonging to subsequent mortgagees , 
he is not a trustee of the monies in his hands ; Banner v. Berridge (L. R., 18 
Ch. D., 254) , nor is the Collector in this cacse. This is simply a case coming 
under the Common Law action of money had and received, and the claim is 
barred after three years ; Ilarrison v. Pagnter (6 M & W.. 387). 

Moulvi Scrajul Islam for the Respondents. — Article 62 does not apply. See 
the cases of Giirudas Pyney, Ham Nurain Sahti (1. L. R., 10 Cal , 860, L. R., 11 
T. A. 59), which deals with the corresponding article of the Limitation Act of 
1877 , Upandro Lai Mulcliopadhya v. The Collector of llajshahye (I. L. R , 
12 Cal., 113) and Muhammad llahtllah Khan v. Safdar Husain Khan (I. 
L. R , 7 All., 25). The case is governed hy s. 10, as the monies are 
vested in the Collector as trustee Section 31 of Act XI of 1859 makes the 
Collector a trustee fora specific purpose It fixes on llie Collector a statutory 
obligation to hold the money on account of the recorded proprietor and to 
apply it to a specific purpose He is tht'refore a trustee for the recorded 
proprietor Ktnlock v Sccieianj ot State was decided on the warrant, and does 
not toucli this case" A trust can he inferred fiorn the circumstances under 
winch tlie deposit was made . Dnonja Pei sad Hoy Chowdnj v. Tarra Persad Hoy 
Chowdry (4 Moore’s 1. A., 152). A Collector miibt keep the money m deposit, 
he may not use it, and thus differs from a banker The case of Badha Nath 
Bose V. Bama Churn Mooherjee (25 W R , 415) was not one of deposit, but of 
simple overpa\iuent and is distinguishable. Gobind Chundcr Sent v. CoUecto'*' 
of Dacca (11 W R, 491) has nothing to do with this case. The 
English authorities cited are not applicable , Bannvi v. Berridge (L. R , 18 
Ch. D , 254) IS in my favour. If this case comes within any article, it 
comes within article 120 My right to sue accrues when demand is made and 
[239] refused. Ham Sukh iJliuujo v Uiohnoyi Dasi ((> C. L R , 470). “ On 

cloiiiand ” does not mean “ immediately.” Wo are therefore within time, and 
this suit is not barred. 

The Advocate- General ni reply — It is said that there is a statutory 
obligation. There is also another statutor\ obligation to sue when the cause 
of action accrues. You cannot have one without the other. This is not a 
ca.se of agency. Therefore it comes under article 62 for money had and received, 
and is barred. 

The judgment of the Court (TOTrENHAM and TREVELYAN, JJ.) w^as as 
follows ; — 

In this matter it was first objected that the Judge had no power to make 
a reference under s. 617 of the Code. This question depends upon 
whether the suit might have been brought m the Small Cause Court. It is 
undoubtedly a suit for money; and as the pleader who raised the objection has 
been unable to suggest undet which article of the schedule to the Small Cause 
Act a suit of this kind is excluded from the jurisdiction of the Small Cause 
Court, we cannot allow the objecticyi, -^and must proceed to determine the 
reference. • 

The plaintiff in this suit seeks to recover from the Secretary of State the 
surplus sale- proceeds of three taluks which w'ere sold for arrears of Government 
revenue on the 3rd October 1877. • 
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This suit was instituted in November 1889. z.e., more than 12 years after 
the money came into the Collector’s hands. The question which we have to 
determine is whether the suit is barred by limitation. 

The residue of the purch%Be-uioney of the taluk has remained in the 
hands of the Collector in accordance with the provisions of s. 31 of Act 
XI of 1859, wliich provides how the purchase-money of estates sold for the 
arrears of Government revenue is to be applied. That section runs as 
follows : — “ Tiie Collector shall apply the purchase-money, first, to the liqui- 
dation of all arrears due upon the latest day of payment from the estate or 
share of an estate sold ; and secondly, to the liquidation of ail outstanding 
demands debited to the estate or share of an estate in the public accounts of the 
district, holding the residue, if any, in deposit on account of the [240] late 
recorded proprietor or proprietors of the estate or share of an estate sold or 
their heirs or representatives to he paid to his or their receipt on demand in 
the manner following ; to wit. in shares proportioned to their recorded interest 
in the estate or share of an estate sold, if such distinction of shares were 
recorded or, if not, then as an aggregate sum to the whole body of proprietors 
upon tlieir joint receipt. And if before payment to the late proprietor or 
proprietors of any surplus that may remain of tlio purchase-money, the same 
be claimed by any creditor in satisfaction of a debt, such surplus shall not be 
payable to such claimant, nor shall it be withheld from the proprietor except 
under precept of a Civil Court.” The words of this section whicli are important 
to the present case are* — “ Holding the residue, if any, in deposit on account 
of the late recorded proprietor or proprietors of the estate or share of an estate 
sold or their heirs or representatives to be paid to his or their receipt on 
* demand in manner following.” It is U)) 0 Q this provision that the determination 
of the case mainly depends. The Judge who has referred this case considers 
that the Collector is a trustee of the ruoney for the parties interested and that 
under the terms of s. 10 of the Limitation Act the suit is not barred. 

It lias been contended thac the monies were deposited with the Collector 
in the sense intended by article 145 of the Limitation Act. The Crown 
contends before us that the right article applicable is article 02. 

It has further been suggested that the limitation applicable is to be found 
in article 120" which provides for cases to w hich the other articles do not apply. 

We think it clear that s. 10 of the Jjimitation Act has no application to 
this case. We do not think that the money was in any sense vested in the 
Collector. He has no control over it personally. He is merely an officer of the 
Government who is required to deal writli or retain the monies in his charge in 
accordance w'ith the provisions of the law and the lawful directions of his 
superiors in office. The money is not vested in him* in any sense, and unless 
it be so, w ’0 can give no effect to the section in this case .\part from this 
objection, we think that for many [241] reasons it would be impossible to 
hold that 8. 10 of the Limitation Act applies to this case. A deposit does 


not necesBarily create a trust. 



• [Art. ]20 



DeBcripiion pf suit. 

Period of 
limHatioi'i. 

Time from which period 
begins to mn. 

Suit fo* which no prnod of 
limitation is provided elsewhere in 
this schedule. « 

Six years 

When the right to sue accrues.] 
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The nexli question is whether the Collector is a depository of the money 
within the meaning of article 145 ; that article is as follows : — 

“ Against a depository or pawnee to recover moveable property deposited 
or pawned, 30 years. The date of deposit or pawn. ” The article (147)* of 
Act IX of 1871 which corresponds with this%rticle was held in the case of 
Badha Nath Hose v. Bama Churn Mookp.rjee‘{26 W. E., 415) to apply only to a 
case of a deposit which is recoverable in specie ; and we see no reason to differ 
from that view. The same view was taken by a Bench of this Court in 
Issur Chunder Jihaduriw. Jtbim Kumar i Bihi (I L. E , 16 Cal., 25) ; and we 
think that the learned Judge who has referred this case is wrong in considering 
the case of Upendro hat Mukhopadhya v. The Collector of Bajshahye (I. L. E,, 
12 Cal., 113) as an authority for the contrary proposition. 

Article 60 I has clearly no application, as there is no agreement in this case. 

Article 62 does, we think, applv. There is authority [Baqhumoni Audhi^ 
Gary v. Nilmony Sinqh Deo (I. L. E.. 2 Cal., 393)1 for the proposition that this 
article was intended to cover the cases to which the English form of Common 
Law action for money had and received applied , but it is sufficient in this case 
to accept the more contracted view of the article taken by a Bench of this 
Court in the case of Nund hall Bose v. Ahoo Mohamod (I. L. E., 5 Cal., 597). 
The surplus proceeds come into the hands of tlie Collector for the use of the 
proprietors of the estate sold and are retained by him for such use. This is, 
we think, within the words of the article. 

We answer this reference by holding that the plaintiff’s claim is barred by 
limitation. We make no order as to costs. 

C. 8. 


HOTES. 

[This was overruled in (1892) 20 Cal., 61. Sec also (1907) 6 C.L.J , 636.1 


* [ Art. 147 • — 


Description of suit. 


Period of 
limitation. 


Time when period begins to run. 


Against a depository or pawnee to 
recover moveable property deposited 
or pawned. 


Thirty years 


I The date of the deposit or pawn, 
|unle.s3 whore an acknowledgment 
■of the title of the depositor or 
jpawner, or of his right of redemp- 
jtion, has before the expiration of 
'the prescribed period been made in 
'writing signed by the depository, 
or pawnee, or some person claiming 
under him, and, in sftch case, the 
date of the acknowledgment.] 





I'or incncy deposited under an| 
agreement that it shall be payablei 
on demand. 


Three years. 


When the demand is made.] 
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[243] CIVIL RULE. 

27 /^ January, 
p ^ Present : 

^ Mu Justice Tottenham AND Mu. Justk’E Trevelyan. 

JJafez Malioined Ah Khun and anotlior (Ohieotors) Petitioners 

vt^raus 

Daiiiodar Par.iniaiiick (Decree-liolder) Opposite Party ' 

Civil Ptocrrhirv Ootlr {Act XIV of s , ** JVhencvci as-sefs aic realized^ 

mcaninq of — Stdc m fjccciition of a decree • - Deposit of tu enty-jive 
per cent of pni cfuise-tnoney — . 

Tin words * ‘ whciii'Vi-i .in* riMli/od ” in s. ‘i'K) of thf* C’odc- of CimI Pr^ertiure 

rc.ill^ miMii “whonoxiif an* k i ro.ili/od as tu lx* :i\ail<Ll}]o for distribution jinion>{ the 

decroe-holdiTs ” 

Tho twcMit\ -five noi eon t. of tlio purch.is •-in-Mies dep isitod at a salt* in •*xi*i*uiioii f»f .i 
do<*rot* is not “assets “ within the iiiiMtiiiK; of s:*(tioii 2\)h hut a iiien* deposit, and tht'ii*f<‘re 
not immediately iiviiilahle for pji\ luent to Hu* deeii* ‘-hold* r 

Vi^hranatk ^fllhel>vr^l \ Vinkaiid Pamu'hand (I L R . <> ih>in . Ph di'.tinftuished 
J^ujendro Nath Sticar % (iolnud ('hniuh'r Addi <1 U. R, V2 (J.il , i.jJ) distinsui-hed ainl 
commented upon. 

« 

The iietitioners, Hafez Afahorned Ali Khan and A\bfi Khaim, had rach 
obtained several decrees again'^b one Mouhie Abdul Hve . and in execution of 
two of these d€)ciees certain properties belonftinR to Abdul fhe wore sold on 
the Ibtli June 1890 m the Munsif s CMiuit of Seraj.^iun^^e twentv-hvo jier cent 
of the purchase-aioney was depot itrd in Court on the dav of sile, and the 
balance paid on tlie Ist July 1^90 Dainodar I^iranianick (the ojiiMisiti* party), 
who had also obtained a decrei* against Abdul H\e on tfio 23id June 1890, 
applied f^r rateable distribution of the sale-proceeds. Tlio petitioners objected 
to the ajiphcation on sever.il grounds, but especially on the ground that it was 
not in t»nie On the 2'Ji'd September 1890 the objections were all overruled by 
the Munsif, vvho held that the pin chaye-nioney had not been realized at the time 
the opposite party iiad put in his application, and that tlierefore it w'as 
in time. Accordingly, the Munsif passed an order under section 290 of the 
Code, allowing the opjiosite partv a rateable dij=tribuLion in the entire purchase- 
money . 

[243] Thereupon the petitioners moved Mie Fli^di Court and obtained a 
rule calling upon the opposite party to show cause why the order of the 23rd 
September .should not be .set aside. 

On the rule coming up for argument, 

Baboo Si math Das and Baboo Jaqesk Uhunder Roy for the Petitioners. 

Baboc\ Mohim Mohnn iioij and Baboo Dehendia Nath Ilanerjee for the 
( )i)po8ite Party 

The Court (Tottenham and Trevelyan, JJ.) delivered the following 

judgments:— ^ 

Tottenham, J. — This was a mil to show cause against an order passed 
by the Munsif of Sorajgunge allowing rateable distribution of the proceeds 

( i\ I Jtuk' No JSl‘2f)f 1890, ag,iin.st thr order of Baboo Naliiii Nath ^titra, Mun.sif of 
fscrajgung.*, dated the ilrdof September 18U0. 
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of a sale held in execution of decree to the opposite party under s. 29^5 of 
the Code of Civil Procedure. 

The petitioners, liaving obtained a decree against the judgment-debtors, 
caused certain properties to be sold in execution thereof. Twent> -live per cent, 
of the purchase-money was deposited at the time of the sale. Before the balance 
of the purctiase- money was paid in, the opposite party, who had also obtained 
a decree against the same judgment-debtois, applied for rateable distribution 
of the i)rocoeds , and the present petitioners objected to his being allowed to 
participate', upon the ground that he had not applied in time. The, Court 
below Iield that the application of the opposite party was in time, inasmuch 
a.s it lielfi that the piu'clftse- money had not been realized at the time be put 
in his applic.ition, and it allowed him rateable distribution in respect of the 
whole of the lun chase-inonev. 

The rule was gi anted because the Bench before whom the motion was 
made had some doubt as to whethei the opjiosite party was ('ntitled to a sbaie 
in tlie twenty-bve per cent of tlie purcliasc money deposited before the peti- 
tion tor ratealjle distribution was filed As to tlie balance of the purchase- 
inonev, the Uidges, who granted the rule, had not much doubt that the 
opposite )initv vNas entitled to a shuio in that , but the whole matter has been 
argued at the hearing of this rule. 

[244] The pleader foi the petitioners has asked us to read the first clausa 
of s 'as if ttie woids “prior to realization” meant prior to the sale, 
and to hold that any petition for rateable distribution not filed before the sale 
took place would be too late We do not think that w^e should be justified in 
construing the w’ords of the section as suggested bv the leirned pleader. It is 
true that in a subsequent jiortion of the same section, whicii relates to a different 
state of circumstances, the w’ords are, “ rateahly among the holders of decrees 
for money against the judgment-dehtor, w'ho have, jirior to the sale of the said 
piopeitN, ajtpliod to the Court,” &c We were asked to hold that the words in 
tlie two jiarts ol the same section, although diflerent, mean precisely the 
same tiling. We do not feel at lihertN to hold that, this is so. As regards, 
therefore, the tiiree-h.ui Lhs of the purchase-money paid in after the filing of the 
petition of the opjiosito party for rateable distribution, it is quite clear from 
the words of the section that he was entitled to participate in those assets. 

The question still remains whether the opposite party was entitled to 
participate in the twenty-five per cent of the iiurchase-money paid in before 
his petition was filed. 

Our attention has been called to the case of Vishvanath yaheHvar v. 
Vnehand J^anachand (I. L. ii., G Horn., 10) decided in the Bombay High 
Court, in wdiich it was hold that a decree-holder, who bad filed an application 
under s 29") after the sale had taken place, was not entitled to take a share in 
any of the sale-proceeds. In that case, how^ever, the whole of the sale- 
proceeds had been realized before the application was made. The application 
was made before the sale was confiiraed, and upon that ground the First Court 
in that case liad allowed tlie second decree- iiulders to participate. The High 
Court held that he could not participate in any. • 

The question before ua seems to depend in a great measure upon what is 
meant by the words in section 29o : “ Whenever assets are realized by sale 
or otherwise in execution of a deore®.” — J[f the deposit of tw'enty-five percent, 
upon thp date of sale is a realization of assets within the meaning of s. 295, 
then no doubt tlie oiiposite party in the present case would not be entitled 
[243] to a share in it, his petition having been filed after it. The Bombay case 
already mentioned and a case decided in this Court, the ease? of Jogendro Ntith 
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Sircar v. Gohind Chunder flddi (I. L, B., 12 Gal., 252) were cited as showing 
that the deposit in question should be regarded as assets. The case of Jogendro 
Nath Sircar v. Gobind Chunder Addi did not raise the same point as that now 
before us ; but incidentally the Judges expressed an opinion that the sale- 
proceeds might be paid away to the decree-holder beiore the sale was confirmed ; 
and in that view it would appeal that the Judges were of opinion that the 
purchase-money, or any part of it, as soon as paid into Court, became assets 
within the meaning of s. 295. That, liowever, was not the particular point 
upon which that case turned , and, as I have already said, the Bombay case 
was different in this respect, that all the purchase- money had been paid in, at 
any rate, before the second decree-holders had ai)plied*for rateable distribution. 
We think that the words whenever assets are realized " in s. 295 really mean 
whenever assets are so realized as to be available for distribution among the 
decree- holders ” It appears to us clear upon the reading, not only of s. 295, 
but also of the other sections of the Code, that the twenty-five per cent, 
deposited at the time of the sale is not immediately available for payment to 
the decree- holders, because it is merely a deposit , and by s. 308 it is provided 
that should the purchaser not pay the balance within the time allowed, that 
deposit, after deduction of the expenses of the sale, shall be forfeited to Govern- 
ineut. Until, therefore, the balance is paid in, and the sale confirmed, the 
deposit is not at the disposal of the decree-holder in any sense. 

In this view, we hold th‘\t the lower Court was right in saying that 
inasmuch as the other decree- holders had filed their petitions before the 
purchase-money had been paid into Court, they were entitled to lateable 
distribution in respect of the whole sum 

We, however, note that by the last clause of s 295, if all the assets he 
paid to persons not entitled to receive the same, any person so entitled may 
sue and obtain a refund of the assets. 

We think, therefore, there is no ground for interference by this Court 
under s. 622. We accordingly discharge the rule with costs. 

[246] Trevelyan, J. — The only difficulty I have felt at any time during 
the argument of this case, arises from the decision of tiie Bombay High Court, 
Vishvanath Mahcwar v. Virchand Panackand (I. L. K., 6 Bom., 16), and the 
decision of this Court, Jogeitdro Nath Siicar v« Gohind Chundvi Addi (1. L. R , 
12 Cal.. 252). Both these cases are, there is no doubt, authorities, 
on the question argued before us, although the cases are not exactly * 
the same, and the point argued is not exactly the same. If the point 

were the t>arnp, 1 feel it would be necessary for us to refe/ the matter ^ 
to a Full Bench; but the pouit being somewhat diil'erent, it is iiot< 
necessary to do so. It is unfortunate that our decision is to some extent 
inconsistent with the decision of this Court, although not so inconsistent as to 
justify a reference. I think that in the Bombay case there is the distinction 
which Mr Justice Tottenham has pointed out, namely, in that case the whole 
purchase-money was paid ; so that there was no question there under s. 308. 
Section 308 seems to me to be the real difficulty in the way of the petitioners in 
this case. ^Although we may be inclined to hold, and although' in another 
case 1 have held, that the ** assets realized within the meaning of 
s. 295 mean assets available for distribution, it is unnecessary in this particular 
case to go quite so far! In the Bomlyiy cft.se s. 308 did not apply. But in the 
Calcutta case, speaking with the greatest possible respect, it seems to me that 
the learned Judges, who decided that case, omitted to consider tlie effect of 
s. 308, to which t^ieir attention does not seem to have been called, and which 
is jQot referred to in any portion of tbeir judgment. As is frequently the case 
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in the Law Reports, the absence of a report of the argument and of the cases 
cited inconveniences us in consideration of the decision, but we must take the 
decision as we find it. If the learned Judges had fully considered the ed'ect of 
s. 308, 1 cannot help thinking that they might have arrived at another conclusion. 
Be that as it may, the view I take is, that the effect of s. 308 is to show that 
until, at any rate, the whole purchase-money is paid in, neither the decree- 
holder, nor any other attaching creditor, has any interest whatever in the twenty- 
five per cent. It is paid in as a mere deposit, and if the rest of the money 
[247] is not paid in within the time allowed, this one-fourth does not go. back 
to the person who paid it, but is forfeited to Government. That section seems 
to me to conclude the cadh. 

The rule is discharg^id with costs. 

C. D. P. Huh discharged. 


NOTES. 

[ 111 the C P.C lifOS, sec. 73, the words, ‘ nasels field by a Court * were substituted. See 
also (1902) 26 Mad.. 179. ] 


[18 Cal. 247] 

CRIMINAL MOTION. 

The 6th January^ ItfOl. 

Present : 

Mr. JiTSTic’E Macpiierson and Mr. Justice Banerjee. 

In the matter of the i)etition of J. Wilson. * 

Sonthal Pergunnahs — European British subject — Jurisdiction of High Court to 

transfer — Grounds for transfer — Criminal Procedure Code (X of 18 S3), 
s. 626— Act XXXVII of 1866, 

The Court of a Magistrate in the 4Sonthul rcrgunnalis is, as regards the trial of a 
]}!luroptMii British subject, subordinate to the High Court, and the High Court has power 
Under s. 526 of the Criminal Procedure Code to direct the transfer of a case in which such 
a subject is couccrued. 

The transfer of a ease should be ordered when there are circumstanco.s which may rea- 
sonably lead the petitioner to believe that the Magistrate has to some extent prejudged the 
case ugaiiist him, and will in Qpnsequcnce be prejudiced in the trial. 

This was an ^application for tfie removal of a case from the Court of 
Mr. Ainslie, Sub-divisioual Officer of Rajmehal, in the Sonthal Pergunnahs, to 
that of some other Magistrate. The applicant, a European British subject, 
was charged under s. 447 pf the Indian Penal Code and with abetment of 
offences under ss. 352 and 426 of the same Code, alleged to have been (;ommitted 
by his co-accused. He alleged in his petition that the Sub-divisional Officer 
was prejudiced in favour of the prosecutor, and had himself instigated the 
institution of tliese pioceedings, and t^jiat he would in consequence be unable to 
obtain a fair trial in Mr. Ainsiie's Court. Che Magistrate denied the applicant's 

* Cnmrnfvl Miscellaneous Case No. 34 of 1390, against the order passed by W. R. Bright, 
Ksq., Ofiiciatiug Deputy Commissioner of Soiithal Pergunnahs, dated the 23rd of September 
1890, affirming the order passed by E. F. Ainslie, Ksq., Sub-divisional Officer of Bajm^al, 
dated the 8th of August 1890. , 
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allegations and stated that [248] in his opinion the High Court had no 
jurisdiction over any Criminal Court in the Sonthal Pergunnahs. 

Mr. Uill appeared for the Petitioner. 

No one appeared for the Crown. 

Mr. Jfi//. - “The Sonthal Pergunnahs are a sclieduled district under Act 
XIV of 1874, but, as no notification with regard to them has been published 
under s. 3 of tliat Act, Act XXXVII of 1855 is still in force there. The ajipli- 
cant is an European British suhiect, and in the latter Act there is an express 
saving of the criminal laws minting to European British subiects. Till 1813 
the East India Company’s Courts had no jurisdictio^j to try European British 
offenders. They weie amenable only to the Supreme Court or to Justices of 
the Peace appointed by the Crown under 33 Goo. HI, c. 52, s, 151 : and wiiose 
proceedings wore open to revision bv the Supremo Court under a writ of cerlio- •' 
mn, tho Supreme Court possessing undoi its Charter all the common law juris- 
diction of the King’s Bench. In IS 1 3 the Companv’s Courts vrere empowered 
by 53 Geo. Ill, c 155, s. 11)5, to try European lintish subjects for certain 
offences On conviction they could appeal to the Companv’s Couits, hut. hv so 
doing they waived their right to n certiot ni i , which right was expressly reserved 
if they did not so appeal , see also Act VII of 1853. The Criminal Proce- 
dure Code of 18()l, a.. 42, saves the above jurisdiction, but provides that it shall 
only be exercised by Justices of the Peace. A bimilai provision is to he found 
in Act XXII of 1870, s. 4. Tt is onlv by virtue of his powers as a Justice of 
the Peace that Mr AinslUi can trv Mr. Wilson, and in exercising the powers 
of a Juatice of the Peace he is subject to the control of the. High Court in 
exercise of the jurisdiction wdiich under a. 1 1 of the Ghaitor Act, 1802, it has 
inherite<l from the Supieine Court. Further than this, Mr. Amshe can oiilv 
try the case under the provisions of Chapter XXXIII of theCnminal Procedure 
Code, 1882, and in the exercise of his power? under that chapU'i* he is not 
merely inferior, hut in the strict sense of the word subordinate, to the High 
Court The right of apjieal reserved to European British subjects bv ss 408 
and 416 of the Code subjects Mr. Amslie in the trial of this case to the appellate 
jurisdiction of the High Court. 

[249] Mr. Hill also argued the question as to the High Court’s juri^.liction 
over all the criminal Courts in the Soiithal Pergunnahs under the rcvisioiuil 
powers conferred upon it by the Criminal Procedure Code, and in the course of 
his argument referred to the following Acts, Regulations and Cases •--Regula- 
tion IX of 1793, especially s. 72; Act XXXI of 1841 ; Act XIX of 1848, 
s. 4 ; Ad XXn of 1869 ; Act VUI of 1869, ss. 445A to 445D ; Regulation III of * 
1886 ; Hursee MahapiUto v. Dinohnndo Pairo (I L. R., 7 Cal , 534) ; Snrdharce 
Lall V. Mansoor Ally Khan (1. L. R., 3 Cal., 298) ; Queen- Empresa v. Laskari 
(I. L. R., 7 All., 853) ; Queen- Empress v. Ptrya GopAl (1. L. R|., 9 Bora., 100) ; 
Opendro Nulh Ghose v. Diikhnu Beira (I. L. R., 12 Cal., 473) ; Queen v. 
Gorachand Gope (B. L. R , Sup. vol., 443 , 5 W, R. Cr., 46) : Dulai Dai Bat 
V. Eijabai Uossein (I. L R., 12 (3al., 536) ; Que^jt- Empress v. Morton (I. L. R., 

9 Bom., 288) ; In re Hayes (I. L. R., 12 Mad., 39). 

The* judgment of the Court (Macthekson and Baker JEK, JJ ) was 
as follows; - 

Tbisi's an appli 9 ation to transfer a case from the Court of the Sub-divisional 
Officer of Kajmefial to some other Qpurt? The Deputy Commissioner having 
expressed a doubt as to the jurisdiction of the High Court over crimipal Courts 
in the Sonthal Pergunnahs, it was intimated, when the rule was granted, that 
the Court woul^, on the hearing of the rule, consider the question of its 
jurisdiction to act as a Court of Revision generally, and also, with reference to 
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I* 

the fact stated in the affidavit, as to the status of the petitioner as a European 
British subject. 

No one appeared to siiow cause or to support the contention that the 
Court had no jurisdiction in the matter. Mr. H}U has argued that the Court 
has jurisdiction over all the criminal Courts in the Sonthal Pergunnahs under 
the revision ai powers conferred upon it by the Code of Criminal Procedure, 
and that, if this is not so, it has undoubtedly jurisdiction in every case in 
which the accused jiorson is a European British subject* The legislation in 
connection with the Sonthal Pergunnahs is somewliat complicated, and we do 
not think it necessary in i,he present case to consider the wide C^SO] question 
of the Court's juvisdictiorf as a Court of Revision over all the criminal Courts in 
that tenitory. It is not necessaiy* hecause we hav’e no doubt that the Court 
has full jurisdiction to entertain and deal with an application of the kind 
now before us in all cases in which the accused person is a Phiropean British 
suhiect. 

Act XXXVI J of IHSo which is still in force removed the districts com- 
prising the Sonthal Pergunnahs from the opeiation of the general regulations 
of the Bengal Code and of the laws passed bv the Govern or- General of India 
in Council, and vested the administration of cniinnal justice in officers to be 
appointed by the li^eutenant-Governor of Bengal, whose decisions to the extent 
of the powers eonlcrred upon them by the Lieutenant-Governor according to 
tile provisions of the .Act were to he final. But that Act did not affect the 
laws then in force witii respect to the anionalnlitv of European British sub- 
jects to any Court or officer for acts of a criminal nature European British 
subjects were not, therefore, amenable foi such acts to the officers appointed 
by the Lieutenant-Governor of Bengal under the provisions of Act XXXVII 
of IHnf). They lemained amenable to the Courts and officers empowered to 
try them 

The law relating to tlio appointment ol Justices of tlie Peace outside the 
Presidency towns and to the trial of European British subjects is now en^bodied 
in the Code of Criminal Procedure which was brought into force in the Sonthal 
Pergunnahs by Regulation 111 of 18H6 amending Regulation III of 1872, which 
was to he read with Act XXXVJl of IHDrj. Magistrates trying charges 
against European British subjects are therefore, so far at least as regards the 
mofussil Courts, emjiowered under the Code of Criminal Procedure, and they 
must follow the procedure proscribed by that Code. The Code further defines 
the High Court to mean (so far as we need give the definition for the purposes of 
^this caseA in reference to proceedings against European British subjects, the 
High Court of Judicature at Fort William, and it gives to a European British 
subject convicted on a trial lield by a Magistrate a right of apjieal to the High 
Court* There cannot therefore he a doubt that the Court of a Magistrate in the 
Sonthal Pergunrtahs is, as regards the trial of a European British subject, 
subordinate to the High Court, and that the High Court can under section 
[231] 526 of the Procedure Code direct the transfer of a case in which such 
subject is concerned. 

The whole history of the legislation in connection with European Britisli 
subjects, into which we need not enter, shows moreover that the lurisdiction 
of this Court in cases in which they are concerned has always existed and does 
exist 

The question remains whether should direct the transfer of the case. 
We have considered the petition of Mr. Wilson, which sets out the facts and 
the grounds upon which a transfer is asked for, the comments of the Suh-divi- 
aional Officer thereupon, and thegrounds upon which the Deputy Commissioner 
refused to order the transfer of the case. We make no reflection on 
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Mr, AiDSlie's fairness or impartiality, and do not doubt that he would endeavour 
to oome to a just decision on the evidence adduced ; but, having regard to all 
the circumstances, we are disposed to hold that it is expedient for the ends of 
justice that the trial should be held elsewhere. There are circumstances 
which might reasonably lead the petitioner to believe that the Magistrate 
had to some extent prejudged the case against him, and that he would in conse- 
quence he prejudiced in the trial, and if this is so, we think a transfer is ex- 
pedient. It does not appear that the petitioner was in the first instance charged 
with taking part in the offences said to have been committed by the persons 
in whose company he was. The proceedings against him W'ere taken under 
directions of the Magistrate acting on the police repoi^ of the case. The Magis- 
trate may have beeh quite justified in directing the prosecution of the 
petitioner, but he was not justified in at once issuing a warrant for his arrest, 
and in having him arrested and brought before him. The case was a 
summons and not a w'arrant case. Then the case arose out of a dispute 
relating to a julkur, the disputants being the prisoner's employer and certain 
other persons, and them are grounds for believing that the Magistrate had in 
connection with other proceedings, necessarily perhaps, formed a conclusion 
unfavourable to the former. On the whole we think a transfer is expedient, 
and we direct that the case be transferred to the Court of tlie District Magistrate 
of Maldah. The District Magistrate will either try it himself or make it over 
to some other ofiicer competent to try it. 

H. L. B. 

NOTES. 

[ As regards * reasonable apprehension ’ within sec. Cr. P.C. 189H. see also 98 Cal., 
495 ; 19 All. 64 ; 95 Cal., 799 ; 25 Bom., 179 ; 28 Cal., 297 ; 28 Cal., 709 ; 80 Cal.. 904 ; 10 
C.W.N., 441; 33 Cal., 1188] 


[252] CIVIL REFERENCE. 

The 4th February, 1H91, 

Present : 

Sir W. Comeu Petheram, Kt., Chief Justice, 

Mr. Justice Macphehson and Mr, Justice Ameer Ali. 

Gobardlian Dass .Petitioner 

versus 

Jasadariioni Dassi, Respondent and another, Co-respondent."^ 

Dissolution of marriage — “Non- Christian marriage — Conversion to Christianity — 
Divcnce Act (IV of 1809), ss. 17 —Native Converts Marriage Dissolution 
Act (XXI of JH66h ss. 4, 5, 7, 8, 9, 10, 16 and 16. 

The petitioner and the respondent yrege mAned while professing the Hindu faith and 
afterwards became converts to Christianity. The petitioner subsequently, applied for 
dissolution ct the msrnageon the around of his wife’s adultery. Held, that, Mng a person 

* Civil Referenpe in Divorce Case No. 29 of 1889, made by B. C. Seal, Esq., Judge of 
Bank ura, dated the 81st of March 1890. 
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professiDg Christianity at the time of prcFenting the petition, he Tiras entitled toa dissolu*' 
tion of the marriage under the provisions of the Indian Divorce Act (IV of 1869). 

It is clear from the provisions of the Native Converts' Marriage Dissolution Act (XXI 
of 1866) that a non -Christian marriage is not dissolved by the mere fact of the convorsion 
of one or both of the parties to Christianity, and may therefore be dissolved in accordance 
with the provisions of Act IV of 1860. 

This was a reference to the High Court, under section 17 of the Indian 
Divorce Act (IV of 1869), by the District Judge of Bankura, for the purpose 
of confiiming the decieo for the dissolution of the petitioner’s marriage with 
the respondent on the ground of the latter’s adultery with the co-respondent. 

The petitioner, Gobardhan Dass, and the respondent, Jasadamoni Dassi, 
w^ere originally Hindus, and were married while professing the Hindu faith, 
but subsequently both became converts to Christianity. On the evidence the 
District Judge found that the petitioner was entitled to a decree for the 
dissolution of the marriage, and declared the same to he dissolved subject 
to the confirmation of the order by the High Court under section 17 of Act 
IV of 1869. 

No one appeared for any of the parties. 

[253] The judgment of the High Court (Fetheram, C.J., and 
Macpherson and Ameer Ali, JJ.) was delivered by 

Pethetam, C. J. — This matter comes before us under section 17 of Act 
IV of 1869 for confirmation of the decree nixi made hy the District Judge of 
Bankura for the dissolution of the marriage of the parties to those proceedings. 
The petitioner and respondent were originally Hindus by religion, and were 
married in this country whilst professing the Hindu faith. After their marriage 
they both became converts to Christianity. On the 18th of December 1889 the 
petitioner presented a petition to the District Judge of Bankura for the dissolu- 
tion of his marriage on the ground of his wife’s adultery with the co-respon- 
dent, and the learned Judge, holding the adultery established, made a declaration 
to the following elTect : — "It is hereby declared that the marriage of the 
petitioner, Gobardhan Dass, a native convert, with Jasadamoni Dassi, the 
respondent, is hereby dissolved subject to the confirmation of the order by the 
High Court under section 17 of the Act.” 

A doubt having been raised as to vrhether the petitioner was entitled to a 
decree the dissolution of his marriage which was not performed according to 
Christian rites, we have considered the question carefully, and we have come 
to the conclusion that there is nothing in Act IV of 1869 or in any other Act 
to exclude him from the benefit of its provisions. 

The second section of Act IV of 1869 runs thus 

" This Act shall extend to the whole of British India, and (so far only as 
regards British subjects within the dominions hereinafter mentioned) to the 
dominions of Princes and States in India in alliance with Her Majesty. 

Nothing hereinafter contained shall authorize any Court to grant any 
relief under this Act, exceptln cases where the petitioner professes the Christian 
religion and resides in India at the time of presenting the petition ; or to make 
decrees of dissolution of marriage except in the following cases : — (a) where the 
marriage shall have been solemnized is India ; or (i) where the adultery, rape 
or unnatural crime complained of shkll have been committed in India ; or (c) 
where thp husband has, since the solemnization of the marriage, exchanged his 
profession of Christianity for the [254] profession of some other form of religion ; 
or to make decrees of nullity of marriage except in cases where the tnarriage 
has been solemnized in India.” * 
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The petitioner unquestionably professed the Christian religion at the time 
of presenting his petition. Therefore, unless it can be said that his previous 
marriage became ipao facto dissolved by his or thoir conversion to Christianity, 
the marriage relationship previously contracted must be regarded as subsisting, 
in respect of which he would, as a person professing Christianity at the time of 
presenting his petition, be entitled to seek under the Act a dissolution on the 
ground of his wife’s adultery. That a previously contracted marriage is not 
dissolved by the mere fact of the conversion of the one or the other party to 
Christianity is clear from the provisions of Act XXI of 1866. Section 4 of 
this Act savs : — 

“4. If a native husband cfiange his religion for Christianity, and if in 
consequence of such change his native wife, for the space of six continuous 
months, desert or repudiate him, he may sue her for conjugal society. 

"5. If a native wife change her religion for Christianity, and if in con- 
sequence of such change her native husband, for the sjiace of six continuous 
months, desert or repudiate her, she may sue him for conjugal society.” 

Section 7 jirovides how the suit is to he commenced ; sections 8, 9 and 10 
provide for issue and service of citations ; section lo directs that in the case of 
a female respondent, the matter should he adjourned for a \ear co see whether 
she persists in her refusal to live with the jietitioner And then section 16 
provides ; ** At tlie expiration ot such adjournment the petitioner shall again 
apptmr in Court and sliall prove that the said deseition or repudiation had 
continued up to the time last liereinbefore referred to, and if tlie points men- 
tioned in the twelfth and this section of this Act shall be proved to the satisfac- 
tion of the Judge , and if the rospomioiit on being interrogated by the Judge or 
Commissioners, astiiecase mav be, again refuse to cohabit with the petitioner, 
the respondent shall he taken to liave hnally deserted or repudiated the peti- 
tioner, and the Judge shall, by a decree under Ins hand and sealed witli the 
seal of his Court, declare that the marriage between fthe parties is dissolved.” 

[255] [t is clear therefore that a non- Christian marriage is not dissolved 
by the mere fact of the conversion of one or both the parties to Christianity 
That being so, and the petitioner being a Christian at the time of presenting 
his petition, and it being found that the respondent has committed adultery, we 
think Act IV of 1869 applies. We accordingly confirm the decree made by the 
District Judge. * 

A. A. C. Denef* confirmed. 


NOTES. 

I See iiho (18U3) 17 Mad , 


*[Sec. 15' — If the respondent be a female, and in answer to the interrogatories of the 
Judge or CommiRsifinerH, uk the cane may l>e, shall reduse to 
cohabit with the petitioner, the Judge, if upon consideration of 
the respondent's answers and of the facts which may have been 
proved by the petitioner he shall be of opinion that the ground 
for such refusal is the petitioner's change oi religion, shall make 
an order adjourning the case for a year, and directing that, in 
the interim, the pazfios shall at such place and time as ho shall 
deem convenient, have an interview of such length as the Judge 
shall direct, and in the presence of such person or persons (who 
ina> be a female or females) as the Judge shall select, with the view of ascertaining whether or 
not the respondent freely and voluntarily persists in such refusal.] 

^ t See the case or %uhurduMt Kltan v. Hu Wife^ 2 N. B., 270, Rap. 


Procedure when female 
respondeut erefuses to co- 
habit with petitioner. 

Adjournment for a year 

lutcrviewr. 
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[ 18 Oal. 388 ] 

APPELLATE CIVIL. 


The 4th February ^ 1891, 

Pbesent ; 

SiH W. Comer Petiieram, Kt., Chief Justice, anp 
Mr. Justice Ameek Ali. 

Ugrah Lall Judgment-debtor 

versus 

Radha Pershad Singh, Decree-holder and otliers. Auction -purchasers. ' 

Uonqal Tenancy Act (VIll of s. 174 — Amount payable incorrectly 

calculated by an officer of the Court, 

The judgmcnt-ilobtor within 30 days from the date of sale deposited in Court, under 
hcction 174 of the Bengal Tenancy Act, the .iinount which had been calculated in the«ffice of 
the Munsif as the amount payable under the section. Subsequently on its being discovered 
that the amount wasshurt by a small sum. the calculation beiifg incorrect, the Mnnsif 
held that Lht; provisions of the section had not been complied with, and passed an order 
confirming the sale 

Held, that when the amount payable by the judgment-debtor under section 174 has been 
calculated and settled by an officer ol the Court, and when that amount has been paid into 
Court, an order setting aside tho sale must be made by tho Court as a matter of right. 
The order of tho Muiisif confirming the sale was therefore held to be without jurisdiction 
and was set aside. 

In this case tlio judgment^dobtpr obtained a rule and also appealed against an 
order of the District Judge upholding an order of the Munsif confirming an 
execution sale, and claimed [258] to have the sale ?et aside under the provisions 
of section 174 of the Bengal Tenancy Act (VIII of 18B5) under the following 
circumstances : 

(In the 3rd August 1R87, the Maharajah of Dumraon obtained a decree 
for arrears of rent against the judgment-debtor, and applied for execution of the 
decree with costs, amounting to Rs. 79r0-13, on the 15th July 18H9. A sale 
proclamation was issued on the 6th August 1889, and Rs. G94-6 was men- 
tioned as tho decretal amount for which the property of the judgment-debtor 
was advertised to be sold. On the 30th October 1889 the property was sold 
for Rs. 1,035 to the opposite party, and on the 25th November, within 
the 30 days proscribed by section 174 of the Tenancy Act, the judgment- 
debtor applied under that section to have the sale set aside, offering to pay 
whatever amount might be found due on an account being taken. An order 
was made on the following day to the effect that the judgment-debtor may 
deposit the amount if he so Tikes,” and a chalan for Rs. 792-11-6 was accord- 
ingly prepared and signed by the sheristadar of the Munsif, in which 
Re. 51-12 was mentioned as “damages” and Rs. 740-15-6 as “original decree.” 
The officer in charge of the Treasury* was directed to receive and credit the 
above sum before 3 P, M. on the 28th^ November 3889. and the same was duly 
tendered and received. 

* Appeal from Order No. 179 of 1890 and Buie No. 1745 of 1890, against the order of 
J. (jr. Charles, Esq , Judge of Shahabad, dated the Slst of May 1890, i^rming the order of 
Baboo Pramatha Nath Ghatteiji, Munsif of Buxar, dated the a2nd of Fehruarj 1890. 
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On the 24th January 1890, the auction-purohasers applied to have the 
sale confirmed on the ground that the whole amount had not been deposited, 
and on the Ifith February the Court ordered another account to be prepared, 
and fixed the 22nd February for the hearing, ordering notice to issue to the 
parties. On that date the judgment-debcor put in a petition stating that he 
had deposited Es. 792-11-6 according to the chalan made over to him by the 
sheristadar, and offered to pay the sum of Es. 5-3, which, on the further 
account being taken, appeared to be due over and above the amount which 
had formerly been deposited. The decree- holder did not raise any objection, 
but the auction -purchasers appeared and claimed to have the sale confirmed. 
The Munsif on the same date confirmed the sale^ on the ground that the 
full amount recoverable under the decree together with costs and compensa- 
tion bad not i>een deposited as required by the section. On appeal thp 

[257] District Judge held that no appeal lay against the order of the Munsif 
either under the Tenancy Act or the Code of Civil Procedure. The judgment- 
debtor obtained a rule from the High Court under section 622 of the Code of 
Civil Procedure, and also appealed against the order of the District Judge. 

Mouivi Mahomed Yusuf appeared for the Judgment-debtor. 

lAboo Saligram Singh appeared for the Auction-purchasers. 

The judgment of the Court (Petheram. C.J., and Ameer Ali, J.) was 
delivered by 

Petheram, C. J. — This matter comes before the Court on appeal from an 
order of the District Judge of Shahabad, and a rule to set aside the order of the 
^lunsif, out of which that of the District Judge arose. The appeal to the 
District Judge was dismissed by him, on the ground that no appeal lay in the 
case. That question has not been argued before us, and the real question arises 
upon the rule. 

A decree for rent was obtained by the landlord^ainst the applicant, and 
the tenure was put up for sale in execution of the decree, and sold to the 
present respondent on 30th October 1889. On 25th November 1889 the appli- 
cant presented the following petition to the Munsif in whose Court the action 
had been brought : — 

** Petition for reversal of auction sale for arrears of rent under section 174, 
ActYIII of 1885. 

Present : 

Puma Chunder Dev, Eoy Bahadoor, Munsif at Buxar, District Shahabad. 

* No. 423 of 18H9. 

Maharajah Eodha Pershal Singh Bahadoor (decree-holder) v. Ugrah 
Lall {judgment-debtor).^ 

Hail Cherisher of the poor : — In execution of this decree, the whole of the 
gozashta land has been sold by public auction, hut the sale has not been 
confirmed. Within 30 days your petitioner, his brother Eajpati Lall, nephew 
(brother's son) Earn Parsad Lall, Mohabeer Earn, son of Srigobind, Eamdainy 
Tailee, son of Bisram Tailee, and Shea Churn Lall, son of Hanuman Doss, of 

[258] Bnojpurkadim, have sold some gozaahta land, and brought the decretal 
money with compensation for the auction -purchaser at 5 per cent. The 
amount as per calculation be received, ami the auction sale set aside. 

Ugrah Lall, judgment-debtor, by my own pen. 

The ^6ih Novemhef 1889." 

And on the next day, November 26, tbe Munsif made this order : — The 
jpdgment-debtor^nay deposit tbe amount if he likes." On the same day a 
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cAalan was prepared in the office of the Ifnnsif, and was signed by his 
sheristadar. for the sum of Bs. 792-11-6, and was given to the applicant as 
showing the amount payable by him under s. 174 of the Tenancy Act, 
and the officer in charge of the Treasury was directed to receive that amount, 
if it was paid before 3 o’clock on the 28th. The amount was in fact paid 
in by the applicant before that time, and was received by the officer. It was 
afterwards, and after the expiration of 30 days from the date of the sale, 
discovered that the calculation made in the office of the Munsif was inootrect, 
and that the amount which should have been paid by the applicant in respect 
of the matters mentioned in s. 174, was two or three rupees more than 
the sum mentioned in tbb chalan, and the Munsif, holding that the provi- ^ 
sions of the section had not been complied with, confirmed the sale. We think 
that in doing so he has taken an incorrect view of the law. Section 174 
provides no machinery by which the amount payable under the section is to be 
ascertained, but apparently, from what has taken place in this case, the 
amount is in practice calculated in the office after notice to 'the decree -holder, 
and when that has been done, we think the amount so calculated and settled by 
the officer of the Court, has been settled as the amount payable under the 
section, and that when that amount has been paid into Court, an order set 
aside the sale must be made by the Court as a matter of right. For these 
reasons, we think that the order of the Munsif confirming the sale, after the 
amount which had been found by the Court officer to be the amount payable 
had been paid, was without jurikdiction, and must be set aside, and an order to 
set aside the sale passed in its place. Appeal against order dismissed. No costs. 

A. A. C. Buie made absolute. 


NOTES. 

[ThiR was followed in (1807) 25 Cal.. 21G . (1898) 25 Cal., 006; see also (1907)1 
C. W. N., 116 ] e 

[219] APPELLATE CIVIL. 

The 5ih February, 1H91. 

Present : 

Mr. Justice Tottenham and Mh. Justice Trevelyan, 

Mahamed Arif Defendant 

versus 

Saras wati Debya and another Plaintiffs.’^' 

Contract }yy a minor- -Voidable contract, 

A contract entered into with a minor is only voidable at the option of the minor. 

Sashi Bhusan Dutt Jadu Nath Butt (I. L. R., 11 Cal., 552) followed. 

In this suit Saraswati Debya and another (the plaintiffs) sought a declara- 
tion of their title to and the recovery of possession of an 8-anna share in a 
certain piece of land. The land originally belonged to one Jogul Kishore Boy : 
and upon the death of his widow on 15th Bhadro 1283 (SOth August 1876), it 
passed to his four grandsons (sons of a daughter) Bam Mohun Deb, Beerbulhib 
Deb (defendant No, 9), Chandra Kishore Deb (deceased), andPyari Mohan Deb 

* ApjMal from Appellate Decree No. 377 of 1690, against the decree of Baboo Jihun 
Krishna Ohatterjee, Subordinate Jndge of Bylhefc, dated the 6th of January 1890, affiniring 
the decree of Baboo Akhoy Kumar Mittra, Munsif of Sylhet, dated the SOth of Mmh 1889, 
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(de{eDdta,nt No, 10). lo or about April 1877 Hurogovindo Deb was appointed 
guardian of his minor sons Beerbullub, Chandra Kishore, and Pyari Mohun 
under Act XL of 1858. Without receiving the necessary authority from the 
Court, during their minority, Harogovindo, as the guardian of Beerbullub, 
Chandra Kishore, and Pyari Mohun, conveyed their 12 annas share in the land 
to Lokenath Deb Chowdhry (defendant No. 8) by two kobalas, dated respeo- 
tivelv Srahan and Bhadro 1288 (July and August 18K1}. Defendant No. 8 
remained in possession until 1st Assar 1293 (14th June 1886), when he 
conveyed the 12 annas share to the father of defendants Nos. I, 2, 3, 5, 6 and 
7 and the husband of defendant No. 4. On 29th Magh 1293 (10th February 
1887), Beerbullub and Chandra Kishore by a registered kobala conveyed their 
8-annas share to the plaintiffs. Beerbullub had attained majority in April 1883, 
and therefore was of full age at the date of this conveyance : but Chandra 
Kishore was a minor at the time, being over 18 and under 21 years of age. 
[2603 Chandra Kishore die<] before attaining majority. His father Harogo- 
vmdo was his heir, but he neither ratified nor repudiated the conveyance by 
Chandra Kishoie. Mahamed Arif (defendant No. 1) alone defended the suit. 
He contended that the sale by Harogovindo as guardian of his minor sons was 
valid:g|that as neither Beerbullub nor his representatives had questioned the sale 
within three venrs after ho came of age, the plaintifis* claim, .so far as this share 
was concerned, wa^ barred by Art 44, Beh II of the Limitation Act. As 
regards the share of Chandra Kishore, his contention was that Chandra 
Kishore being a minor at the date of the convej’anco to the plaintifl's, so far as 
his share was concerned it was absolutelv void ; but that if the conveyance was 
voidable only, he, the defendant, was entitled to question it since he claimed 
through the minor. 

The Munsif held that the sale by Harogovindo was void, as it was made 
without the previous sanction of the Court, and that the plaintiffs’ claim, so 
far as Beerbulluh’s share was concerned, was not barred. Kegardinc Chandra 
Kishore's share, the Munsif held, upon the authority of Sash/ lihusan Dull v. 
Jadu Nath Dutt (I. L. K., 11 Cal., 552), that the sale by him to the plaintiffs 
was voidable only ; and that the defendant was not entitled to avoid it, 
as Harogovindo’s sale being invalid did not pass the interest of the minors. 

Accordingh the Munsif held the sale to the plaintiffs wa^ valid and decreed 
the suit. On appeal the lower Appellate Court upheld the decision of the 
Munsif. 

Mahamed Arif (defendant No. 1) appealed to the High Court 

Baboo Taraki shore Chctvdhiy^ for the Appellant. 

Baboo Srinath Das and Baboo l^rasanna Gopal Roy for the Respondents. 

Baboo Tarakishore Chowdhry, — The sale by Chlmdra Kishore of his share 
to the plaintifisis void, not voidable. It is -admitted that at the time of the 
sale Chandra Kishore was a minor, and that he died before attaining majority. 
According to the Hindu law a sale by a minor is absolutely void. The law has 
not been altered by the Contract Act. Section 2, sub-section {h) of that Act 

* (Art.*44 ” 

Description of , nit. I Time from which period 

limitation. begins to run. 

By a ward who has attained Three years. When the ward attains majority. | 
majority, to >iet aside a sale by his] 
guardian. 
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[ 861 ] defines a contract as ** an agreement enforceable by law.” Section 10 
declares what agreements are contracts, enforceable by law, and according 
to it the competence of the parties is one of the essentials of a contract. 
Section 11 deals with the competence of parties, and there it is stated that 
every person is competent to contract who is of the age of majority accord- 
ing to the law to which ho is subject.” Hence it follows that the agreement 
of a minor cannot be a contract, or, in other words, that the contract of a 
minor is void. Section 19 also supports this view inasmuch as that section 
whilst it declares what agreements are voidable, makes no mention of agree- 
ments by minors. Then again special provisions are made by ss. 247 1 
and 248 1 for the case of a minor becoming a partner. See also ss. 7 § and 
127 of the Transfer of Property Act. 

The case of Sashi Bhusan DiiU v. Jadu Nath Dutt (I. L. R., 11 Cal,, 552) 
is against mo : but that case should not be followed, as it was decided accord- 
ing to the English law and upon the authority of the case of Hart Bam v. Jitan 
Bam (3 B. L R., A. 0 , 426) which was decided some time before the Contract 
Act was passed. Suppose, however, the sale is voidable and not void. The 
father as heir of Chandra Kishore could not have avoided it on the cbath of 
the latter, as he had already sold his son’s share as his certificated guardmn, and 
he was hound by such sale by s. 34 of the Transfer ®f Property Act, The 
defendants, therefore, who claim under the sale by the guardian, and are in 
possession, are entitled to avoid the sale by Chandra Kishore, and the plaintiffs' 
title cannot prevail over that of the defendants. 

With regard to Beerbullub's share, as he did not on attaining majority 
repudiate the sale of his share to the defendants by bis father and guardian, he 
must be presumed to have ratified it, and tlierefore his conveyance to the 
plaintiffs is void as against tlie defendants. 

* [Sec. 19 — When conaont to ^an agrooniciit caused bv coercion, undue influence, 
Voidabihlv of agreemerith or inisropreReiitatjon the agreement ih a contract 

without free consent voidable at the option of the party whose conaeut was so 

caused. 

A party to a contract, whose consent was caused by fraud or misrepresentation, may, if 
he thinks fit, insist that the contract shall be performed and that he shall be put in the 
position in which he would have been if the representations made had been true. 

Exception. — If such consent was caused by misrepresentation or by silence, fraudulent 
within the mcaiiiiig of sevtion seventeen, the contract, nevertheless, is not voidable, if the 
party, whoso consent was so Cl used, had the moan 1 of discovoting the truth with ordinary 
doligcnce. 

Explanation.— A fraud or misrepresentation which did not cause the consent to a oontraot 
of the part}, on whom such fraud was practised, or to whom such misrepresentation was 

made, does not render a contract voidable 1 

• ^ 

t tSec ‘247 . — A person , who is under the age of majority according to the law to which 
Minor partner not per- Hubject, may bo admitted to the benefits of partnership, but 

sonally liable, but his share be made personally liable for any obligation of the firm ; 

jg but the share of such minor in the property of the firm is liable 

for the obligations of the firm ] 

t [Sec. 248 : — A person, who has been admitted to the benefits of partnership under the age 
Liability of minor part- become-, on attaining that age, lAble for all 

ner on attaining majority incurred by the partnership since he was so admit- 

ted, unless he gi^es public notice within a, reasonable time of 
his repudiation of the partnership.] 

§ [Sec 7 Every person competent to contract and entitled to transferable property, or 
• authorized to dispose of transferable property not his own, is 

Persons competent to competent to transfer afich property either wholly or in part imd 
transfer. either absolutely or conditionally, in the circumstances, to the 

extent and in the manner, allowed and'prestribed by any law for 
the time being in force.] , 
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Baboo Srinaih Das for the Bespoudents. — The sale to the defendants being 
wade without the sanotion of the Court was void ; Harendra Narain Singh 
Choiodhry v. Moran (I. L. K., 15 Cal., 40) : and therefore it was not at all neoee- 
sary for Beerbullub on attaining majority* to C262j have avoided it. The 
conveyance to the plaintiff by Chandra Eishore is valid. Under the Hindu 
law a transfer by a minor is not void, but voidable only ; Bennie v. Ounga 
Narain Chowdhry (3 W, R, 10) ; Boiddonaih Dey v. liam Eishore Dey (13 
W. R., 166 ; 10 B. L. R., 396 note) ; Doorga Churn Saha v. Bam Narain Doss 
(13 W. R , 172 , 10 B. L. R., 327 note) ; Han Bam v. Jttan Bam (3 B. L. R., 

A. G., 426) ; and if it be not avoided by the minor or bis beir, it must be taken 
to be ratified ; Doorga Chum Saha v. Bam Naratn Doss (13 W. R., 172 ; 10 

B. L. R„ 327 note). The Contract Act has in no way altered the law ; Sashi 

Bhusan Dull v. Jadu Nath Butt (I. L. R., 11 Gal., 552). ' 

The judgment of the Court (Toptknham and Tri^VELYAN, JJ.) was as 
follows : — 

The facts which it is necessary to state before delei mining the questions 
of law in this case are shortly as follow’s : — 

Two brothers, Beerbuilub Deb and Chandra Eishore Deb, were owners of 
the land in dispute. They had inherited it from their maternal grandfather 
through their mother. In a proceeding under Act XL of 1858 their father 
was appointed their guardian, and without receiving the necessary authority 
from the Court, sold the property to the defendants, who are now in 
possession of it. 

After this Beerbullub and Chandra Eishore, the former having attained 
majority, ^e latter being over 18 but under 21, and therefore according to law 
still a minor, conveyed this property to the plaintiff. Both the conveyance to 
the plaintiff and that to the defendants were made horui fide and for good 
consideration. Thefe can be no question that the defendants have got no title. 

The reported oases, the last of which is Harendra Naratn Singh Choxvdhry ' 
v. Moran (I. L. R., 15 Cal., 40), make it clear that an unsanctioned act of a 
certificated guardian in excess of the powers contained in s. 18* of Act XL 
of 1858 is void. 

The question remains as to the plaintiffs’ title. 

So far as Boerbullub’s share is concerned, there can be no doubt that the 
plaintiff is entitled to recover. Beerbullub was of age when he oonveved. 

C868j Chandra Eisbore’s share is on a different footing. Chandra 
Eishore died before he attained 21 years of age. His heir was his father. The 
father neither ratified nor repudiate the act of Chandra Eishore. 

It has been contended before us that the conveyance by Chandra Eishore 
was void and not voidable. This depends upon whether the law has in 
this respect been altered by the Indian Contraot Act. Although there 
seems to be text-book authority forth a proposition that under the Hindu law 
a transfer by a minor is absolutely void (see Mr Chatterjee’s Tagore Leotores, 
p. 146), we prefer to follow the decisions of this Court in which it has been held 
that a transfer by a minor is voidable under the Qindu law. See Boiddonath 
Dey v. Bgm Ktshore Dey (13 W. R., 166 ; 10 B. L. R., 326 note) : Doorga 
Chum Saka v. Bam Naratn Doss (13 W. R., 172 ; 10 B L.R., 327 note) ; Bennie 


* [Bee 18 Every person to whom a certificate shall have been granted under the peovisioaas 
Powers ofnerhona to of *kiB Act, may exercise the same powers in tha^manageUent 


might have been exercised by the proprietor if 


whom certificate tiae been •• i*^«**‘ have been exerds^ by the proprietor if 

gtMted in th.j mMngement m.y eollMt mi pay cl«n«k dabUi «>d 

of a minor’s estate liabilities Itte to or by the estate of the minor. But no sodi 

person shall have power to sell or mortgage any immoveable 
property, or to granh a lease thereof for any period exee^ing five years, without an order of 
the Civil Court previously obtained.] 


panted in th.j mMagament may eollMt and pay ^nat clainik dabta and 

of a minor’s estates liabilities foe to or by the estate of the minor. But no aodi 
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V. Gunga Naratn Chotvdhry (3 W. B., 10) ; and Hari Bam y. Jitan Bam (3 
A. C., 426). Apart from the Contract Act, there is no doubt we think that this 
transaotion must be held valid, as it was not avoided by the minor or his heir. 
See Doorga Chum Saha v. Bam Naratn Do&a (13 W. B., 172 ; 10 B. L. B., 327 
note). 

The question whether the Indian Contract Act has altered the law is not 
an easy one. There is no express provision declaring the contract of an infant 
to be void, but it is said that section 2, sub-sections {g) and (A), and ss. 10 
and 11 have this eifect. (See also s. 7 of the Transfer of Property Act.) 
In the ?ase of Sashi Bhusan Dutt v. Jadu Nath Dutt (I. L. B., 11 Cal., 562), 
it was held by a Division Bench of this Court that a contract entered into with 
a minor is only voidable at the option of the minor. We have very carefully 
considered this decision, and as we are not prepared to say that in our opinion 
it is erroneous, we do^ not think it necessary to refer the question to a Full 
Bench. The question is one of some difiiculty, but on the whole we prefer to 
follow the decision to which we have referred. 

The result is that this appeal must be dismissed with costs. 

C. D. P. Appeal dismissed. 


HOTEB. 

[It hart been held by the Privy Council that the contract of a minor is not merely voida- 
ble but void : — (1908) 80 Cal., 589. 

These were prior carter, (189A) Bom., 146 . (1894) 18 Mad., 415 ; (1901) 23 AIL, 288 ; 
(1894) 19 Bom., 607 ; (1898) 23 Boin , 1. See also 26 AIL, 342; 28 Bom., 181.) 


[264] CKIMINAL MOTION. 

The 18th February, 1891. 

. PRKSENT : 

Mr. Justice Macpherson and Mb. Justice Banerjee. 

In the matter of Bara Kumari Petitioner."^ 


Bigamy — Marriage — Conversion of Hindu wife to Mahomedamsm — 
Marriage with Mahomed an — Penal Code, s. 494. 

The petitioner, originally a Hindu woman, and the illegiiimate offspring of Chattel 
parents, was duly married according to Hindu rites to D, wh(f was also by caste a Ghattri. 
Subsequent to the marriage the petitioner became a (^onvert to Mahomedanism and then 
married a Mahomedan. She was charged with and convicted of an offence under s. 494 7 
of the Penal Code. * 


* Criminal Motion No 559 of 1890, against the order passed by H. Beveridge, Esq., 
SeSBiODS Judge of Alipore, dated the 2nd December 1690. 

f [Sec. 494 : — Whoever, having a husband or wife living, marries in any case in which 

. ^ 8wch marriage is void by reason of its taking place during the 

ofhn«bftndn? life of such husband or wife, shall be punished with imprison- 
the lifetime of husband or description for a term which may extend to seven 

years, and shall albo be liable to fine. 

Exception . — This section does not extend te any person whose marriage with such 
husband or wife has been declared void by a Court of competent jurisdiction, nor to any 
person who contracts a marriage during the life of % former husband or wife, if such husband' 
or wife, at the time of thp subsequent marriage, shall ^ve been continually absent from suoh 
person for the space of seven years, and shall not havM^een beard of by suoh person as being 
alive within that time, provided the person contracting such subsequent marriage, shall^ 
before such marriage takes place, inform the person with whom suchemarriage is coni 
tiaotad, of the real state of facts so far as the same are within his or her knowledge.] « 
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It was contended on her bohalf that— <1 ) the marriage between her and D was invalid 
under Hindu law by reason of her illegitimacy and the consequent difference of caste between 
the contracting parlies ; ('2) the marriage between her and D became dissolved under the 
Hindu law on her conversion to Mahomodanism ; and (8) the second marriage was not void 
under the Mahoraedan law b\ reason of its taking place in the lifetime of D and that the 
conviction was therefore erroneous. There was no evidence of an^rnotioe having been given 
to D previous to the second marriage calling on him to become a Mahomedan. 

Held, that illegitimacy under Hindu law is no absolute disqualification for marriage, and 
that when one or both contracting parties to a marriage are illegitimate, the marriage must be 
regarded as valid, if th'*y arj rocognizod by thoir casco people as belonging to the same caste 

I/eld, also, that there is no aiithnrit\ in Ifindu law for the proposition that an apostate 
is absolved from all civil obligations, and that so far ts the matrimonial bond is concerned^ 
such a Mew would be contrary to the spirit of that law, which regards it as indissoluble, and 
that accordingly the m.irri.ige between the petitioner and D was not, under the Hindu law, 
dissolved by her conversion to Mahomedatiism. 

Rahmed Beebee v. Rvkei/a Beebee (1 Norton’s Loading cases on Hindu Law, p. 12) 
dissented from. 

Held, further, that as the validity of the second marriage depended on the Mahomedan law 
and as that law does not allow a plurality of husbands, it would be void or valid according 
as the first marriage was or was not subsisting at the time it took place , that no notice having 
been given to D [ 868 ] aa rcquir ‘d bj Mahomedan law previous to the second' marriage, and 
no recourse having been had to the Courts for the purpose of obtaining a declaration that the 
former marriage was dissolved, and as Brifsh India cannot he held to be a foreign country 
for the purgosc of rendering such notice niitiecessary. the previous marriage was not dissolved 
under Mahomedan law and the subsciiueut marriage was therefore void. 

Held, accordingly, that the conviction was right. 

The petitioner in this case was convicted of an ofifence under s. 494 
of the Penal Code, and Hcntencod by the Additional Sessions Judge of the 
24*Pergunnah8 to one nionUrs rigorous imprisonment. One On Lai was 
charged with having abetted the oftence of the petitioner, and was tried jointly 
with her, but acquitted. 

The facts of the case appear fully in the judgment of the Sessions Judge, 
the material portion of wdiich w'as as follows : — 

“ This was a case of bigarnv Dukhi Singh states that he was married to 
the prisoner Ram K urn arPby the rites of the Hindu religion three or four years 
agoatCTaiuen Reach, and that she has since then, and while his marriage with 
her was undissolved, become a Mahomedan and married a Mahomedan. 
The prisoner admits that she was a Hindu and has been converted to Mahome- 
danism, and that she has married a Mahomedan (Guzatfer). She denies that 
she ever was married to Dukhi. Both the Assessors have found that the 
marriage with Dukhi took pla(^. and^ I am of the same opinion. The 
marriage has been fully proved. : ■ ^ 

It* was argued that the marriage was not legal, because Dukhi and Bam 
Bumari were of different castes* This, however, was not shown. They are 
both of up-country origin, and both appear to be Ohattris. Dukhi is the son 
of Malchand Singh, and be tells^isthat though his father afterwards kept a 
Bengali woman named Doya, and who is now dead, he (Dukhy is the son 
of an up-country woman, whff died before his father came to Calcutta* 
Dukhi at one^place calls « Doya his mother, because she brought him up, but 
4ie adds that she was really only his step-mother* There is nothing to 
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contradict this evidence. It would appear then that Dukhi is not illegitimate, 
hut is a Chattri on both sides and born in wedlock. However, if he is 
illegitimate, he is not the less a Hindu, and is capable of making a valid Hindu- 
marriage. Bara Kumari is no doubt illegitimate, being the daughter of Kampta 
Singh’s deceased wife’s sister. It is not clear whether Kampta Singh or 
[266} Ori Lai was her father, for it seems that Kampta Singh turned her mother 
out of his house while she was pregnant of Bam Kumari because he suspected 
her of infidelity with Ori Lai Bam Kumari's mother is a Chattri, and I find no 
evidence that there could not be a valid Hindu marriage between Bam Kumari 
and Dukhi. The real law point in the case, and the one which the Mahomedan 
Deputy Magistrate has discussed in his order of commitment, is as to whether 
Bam Kumari’s Hindu marriage did not become dissolved by her conversion to 
Mahomedanism. On this point 1 regard the case of The Government of Bombay 
V. Ganga (I. L E., 4 Bom., 330) as conlcusive. It is on all fours with the 
present case. The case has. I think, to be decided by Hindu law, and not 
Mahomedan law. But further I do not find that even according to Mahomedan 
law Bam Kumari’s marriage with Dukhi was dissolved liy her conversion. 
It is certain that she never gave notice to Dukhi of her conversion, and it has not 
been argued before me that British India is a foreign country (Darulparh). There 
IS also no evidence that Bam Kumari had three menstrual periods before she 
married Guzaffer. Granting that British India is a foreign country, still it 
never can be* the law that the mere conversioi* to Mahomedanism avoids 
marriage without any notice being given to the other side or any opportunity 
a^orded the one who stays behind of embracing the new faith also. Bam 
Kumari admits the Mahomedan marriage, and it has also been proved by two 
witnesses. At that time her marriage with Dukhi was in my opinion still in 
force, and so her marriage with Guzaifer was bigamous. It was argued that 
slie was a minor and that the marriage was really made by her mother. But 
the Judge and the Assessors were satisfied that the girl is now Ifi. She is 
certainly over 12, and so cannot get anv help from section 83 of the Penal Code. 
The witness Abdur Bohoman, who performed the ceremony of the Mahomedan 
marriage, proves that he asked both the girl and her mother for their consent. 

r therefore find Bam Kumari guilty, but 1 do not think tliat she deserves 
a seveie punishment. There is nothing to show that the conversion to 
Mahomedanism was not conscientious, or that she became a Mahomedan 
merely m order to be free, as she [867] supposed, from her marriage with 
Dukhi. ^ The whole family turned Mahomedan, and I daresay that Bam 
Kumari’s account of the motive is the correct one. I sentence her to be 
rigorously imprisoned for one month. I do not find that there is any evidence 
of abetment against Ori Lai. He seems to have kept in the background and 
not to ha /e taken any part In the marriage. It w as the mother who, according 
to Abdur Bohoman, gave the girl in marriage. This is probable, as Ori Lai 
must have felt that he had no authority over the girl. He was perhaps not 
her father, and he w^s not married to her mother. I acquit and discharge 
him.” • 

Bam Kumari then applied to the High Court under its revisional powers 
to send for the record and set aside the above conviction and sentence on the 
following grounds : — 

(1) That the lower Court should hive held that the marriage between 

the petitioner and Dukhiram wad not proved. 

(2) That the lower Court having held that Dukhiran^ was a genuine 

Chattri, and the petitioner an illegitimate child, should have heliSk 
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that there could have been no valid nnarriage between them under 
the Hindu law. 

** (3) That the lower Court was wrong in holding that Dukhiram was a 

Ghattri by caste. 

(4) frhat the lower Court should have held on the evidence that the 

petitioner was not 12 years old when she was married to Guzaffer 
All, and that such marriage being voidable under the Mahomedan 
law on the petitioner coming of age, no ofifonce could be com- 
mitted by her under section 494. 

(5) That assuming that the petitioner was ‘‘married to Dukhiram, the 

lower Court should have held that such marriage was dissolved 
by the-conversion to Mahomedanism of the petitioner, and thit 
as the alleged marriage with Guzaifer was not void under 
Mahomedan law, the petitioner could not be found guilty of the 
offence charged. it 

Upon that application a rule was issued which now came on to be heard. 

No one api)eared to show cause. 

Baboo Surut Chunder Ohatterjee for the Petitioner in sapport*bf the rule. 

[2683 The arguments advanced in support of the rule appear sufficiently 
from the judgment of the High Court (Macphkrson and Banerjbb, .jj.), 
which was as follows ; — • 

The petitioner in this case has been convicted by the .Additional Sessions 
Judge of 24-PergunDah8 under section 494 of the Indian Penal Code of the 
offence of marrying again during the lifetime of her husband, and has been 
sentenced to rigorous imprisonment for one month. The sentence not being 
an appealable one, the case comes before us by way of revision 

The facts found by the Court below are shortly these. The petitioner and 
one Dukhi were originally both Hindus belonging to the Ghattri caste, the 
former being, however, an illegitimate offsprii:^ of Ghattri parents. They 
were duly married according to Hindu rites. Some time after the marriage 
the petitioner Bam Kumari became a convert to Mahomedanism, and after 
her conversion married a Mahomedan named Guzaffer. 

Upon these facts the learned Sessions Judge has held that the petitioner's 
marriage with Dukhi was a valid Hindu marriage, that it was not 
dissolved by her conversion to ^lahomedanism, nnd that her subsequent 
manliige to Guzaffer was consequently void ; and he has accordingly convicted 
her under section 494 of the Indian Penal Code. 

It is DOW contended for the petitioner before us that the conviction is 
wrong ; first, because the marriage between the petitioner and Dukhi could not 
have been a valid marriage under t)ie Hindu law by reason of the illegitimacy 
of the petitioner, and the consequent difference of caste between the parties ; 
secondly, because the former marriage became dissolvedtunder the Hindu law 
by the conversion of Bara Kumari to Mahome*danism ; and thirdly, because 
the second marriage was not void by the Mahomedan law, which is the law 
governing the parties to it, by reason of its taking place m the lifetime of the 
petitioner's former husband. 

We do not think there is any {pree in the first contention, regard being had 
to the facts of this case. In our opinion illegitimacy is no absolute disqualification 
formarri^e, and where one or both parties to a marriage are illegitimate, the 
correct view sqptns to us to be to regard the marriage as valid if they are in 
^int of fact remgnized hy their castemen (as the parties in this oaee are in effect 
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[269] found to have been) as belonging to the same caste. In this view qt 
the case it is unnecessary for us to say more upon this point. 

In support of the second contention, namely, that the marriage of tbe» 
petitioner with her first husband became dissolved under the Hindu law by her 
conversion to Mahomedanism, we were referred to the case of Hahjj^ Beebee 
V. Bokeya Beebee (1 Norton's Leading cases on Hindu law, p. 12). That case, no 
doubt, supports the petitioner's view, but we are unable to accept it as correct. 
It was argued tliat the Hindu law vrould regard the apostate wife as beyond 
its pale and as a person that is civilly dead That may be so as regards her civil 
rights, but we find no aut^iority in Hindu law for the position that a degraded 
person or an apostate is absolved from all civil obligations incurred before 
degradation or apostacy. So far as the matrimonial bond is concerned, such 
a view would, we think, be contrary to the spirit of the Hindu law which regards 
that bond as absolutely indissoluble (see Manu V, 156 — 158 ; IX, 46). This 
view is in accordance with the case of The Government of Bombay v. Ganga 
(I. L. R , 4 Bom., ^30), and also with those of Administrator- General of 
Madras v. Aiuindachari (1. L. R , 9 Mad., 467) and In re Millanl (1. L. B., 
10 Mad., «18). 

It remains now* to consider the third contention for the petitioner, which 
raises important questions not altogether free from difficulty. The conviction 
of the petitioner under s. 494 of the Indian Penal Code can stand only 
if her second marriage is void liy reason or its taking place during the life of 
her former husband. Now the validity or otherwise of this second marriage, 
the parties to which are both Mahomedans, must be tested with reference to 
the Mahoniedan law ; and as that law does not allow a plurality of husbands, 
the second marriage would be void or valid according as the first one was or was 
not subsisting at tlie tune. 1 1 was contended tor the petitioner that her marriage 
with her Hindu husband became dissolved under the Mahomedan law by 
her conversion to the Mahomedan religion, andiu support of this contention we 
have been refenedtothe Hedaya, Bk. IJ, Ch. V (Grady's edition of Hamilton's 
translation, pp. 64-65). and Bailiie’s Digest of Mahomedan Law (2nd edition, 
pp. 180-181). According to these authorities, when the wife becomes a convert 
to the Mussalman faith, and the husband is an unbeliever, the magistrate 

[270] 18 to call upon him to embrace Islam, and if he does so, the woman con- 
tinues his wife, but if he refuse, the Magistrate must separate them ; and if the 
wife embrace the MaJioindeati faith in a fomgii country, and the husband is 
an unbeliever, separation takes place on the expiration of three terms of the 
wife’s courses. These rules may be said to favoui conversion to Islam ; but 
the former meets the obvious requirements of justice by allowing an equal 
freedom of conscience to both parties and giving due notice to the non -con verted 
husband, and is somewhat similar to the provision laid down in Act XXI 
of 1866 in the case of native converts to Christianity, while the latter rule 
is justified in the Hedaya upon the express ground of necessity, as requiring 
the other party to ergbrace tlie faith is impracticable in a foreign country. 

The second marriage in this case has taken place without any notice to 
the former husband. * 

If, therefore, it could be held that Brit^ish India was a foreign country vyithin 
the meaning and intention of the foregoiing rules, it would have been necessary 
to take further evidence to ascertain whether tlie second marriage took 
place before or after the expiration of three terms of the wife's courses, as the 
evidence on the record is not sufficient to clear up this point. But we cannot 
hold that British India is a foreign country within the meaning and intehtioh 
of the above rules, so that a Hindu marriage would hei'6 become dissolved by 
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the oonversion of the wife to iRlam, on the expiration of a oertain interval 
without any notice to the husband. 

There does not exist in the case of persons residing in British India that 
neoessity upon which alone is based the latter of the two roles referred to above, 
by which the prior marriage of a convert to Islam is said to become dissolved 
without any order of a Court or notice to the other side. In British India, to 
use the words of Lord Justice James in Skimier v. (h'de (14 Moore's 1. A., 309), 
all or almost all the great religious communities of the world exist side by side 
under the impartial rule of the British Government. While Brahmin, Buddhist, 
Christian, Mahomedan, Parses and Sikh are one nation enjoying equal polltioal 
rights and having perfect equality before the tribunals, they co-exisc as 
separate and very distinct communities having distinct laws affecting every rela- 
tion of life.” The petitioner did not give any notice to her former husband, nor 
[271} did she seek the intervention of the Courts of Justice as she might have 
done by instituting a suit after notice to the husband for a declaratory decree 
that under the Mahomedan law, which was her personal law since her conver- 
sion, her former marriage was dissolved and that she was competent to marry 
again. That being so, We do not think that the rule of Mahomedan law which 
declares a convert to Mahomedanism in a foreign country absolved from any 
prior matrimonial tie upon the expiration of a certain time, without notice to 
his or her spouse, can have any application here. A sacred and solemn relation 
like marriage cannot, we think, he regarded as terminated simply by the change 
of faith of either spouse without notice to the other, or the intervention of a 
Court of Justice. 

The questions that arise in this case are, as we have already observed, not 
free from doubt and diiliculty, but after giving our best attention to them, the 
conclusion we arrive at is that the first marriage of the petitioner was not 
dissolved by reason of her change of faith according to the Hindu law or the 
Mahomedan law, and that her second marriage was in consequence void. In 
this view of the case we must reject the application and affirm the conviction 
and sentence complained against. 

H. T. H. Rule discharged. 


NOTES. 

[ The decision (1918) 86 M. L. J., 860 is ex<ictlY .'.imilar , .iIao (lUOG) 30 Mad., Q50 ; in 
1912) 34 All., 589 the validitv of marriage as affected b\ th^ difference of caste of the parties 
hereto was considered. 1 
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[18 Cal. 271] 

CIVIL EULE. 

The 9th February, 1H91. 

Pbesbnt : , 

Sib W. Comeb Pethbbam, Kt., Chief Justice, Mr. Justice Pbinbep, 
ANu Mb. Justice Ameer Ali. 


Goghun Mollah and others Petitioners 

versus 

Rameshur Narain Mahta and others Opposite Party. 


Bameshur Narain Mahta and others Petitioners 

i^ersus 

Goghun Mollah and others Opposite Party.'* 


Bengal Tenancy Act (VII I of 168*5), s. 64, Coyistmciion of — Acquisition 
of land by landlord — Reasonable and sufficient purpose — Certificate of 
* Collector — Functions of the Civil Court, 

The piopriotors of a taluk who had constructed an indigo factory and employed a 
European manager applied to the Civil wuuit, under section H4 [ 872 ] of the Tenancy Act, 
to acquire b> compulsory sale a small piece of land made up of several raiyati holdings within 
the estate. The application was opposed by the proprietors of another indigo factory* who 
had taken under leases from the rai>ats the gmtor part of the lands of the village, including 
the holdings within which the plot in question was comprised The Collector of the District 
had certified, under section 84, that the purpose for which the land was required was reason- 
able and sutificient The Munsif tried the matter as a disputed question of fact, and held that 
the purpose alleged was not reasonable or sufhcicnt. and declined to authorize the purchase. 
The District Judge on appeal reversed the MuiisifN finding and authorized the compulsory 
acquisition of the land. 

Held, that there is no appeal against an order passed b\ a Civil Court under section 84 
of the Bengal Teiiauc> Act, and that the order of the District Judge was without jurisdictioB 
and must be set aside. 

Held by E*RINSEP and AMEER ALI, JJ., (PETHBUAM, C J dissenting) .—That the 
Colleetor's certihcatu under section 84 is not conclusive as to the reasonableness and sufficiency 
of the purpose for which the laud is sought to be acquired. 

That the jurisdiction of tfie Civil Court is not confined to giving efEect to the Collector's 
certificate, but the Court is to hold a judicial enquiry to determine the reasonableness and 
sufficiency of the purpose and all matters coming within the section, and is competent to 
consider the grounds upon which the certificate was granted. 

That the appointment of a European manager and the neoosKity for erecting buildings 
for his comfort and convenience are insufficient grounds for authorizing the fiompulaory 
acquisition of land under section 84. The purpose for which the land is sought to be acquired 
must have a direct relation to the good of t^e holding, and objects which might have 
a remote or speculative bearing upon the good^of the holding are foreign to thesoopeof 
the Act. , 

* Civil Rules Nos. 1360 and 1692 of 1890, against the order of A. C. Brett, Esq., Judge 
of Tirhoot, dat^ the 24th of July 1890, reversing the order of Baboo Bbaba Churn Maberjee, 
Munsif of Soniastipur, dated the 80th of May, 1890. * 
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Held by PETHERAM, 0 . J. — The section gives to the Collector jurisdiction to decide 
whether the alleged purpose is reasonable and sufficient, leaving to the Civil Court to settle 
the amount to be paid for the laud, and the decision of the question whether the land is 
bend Jide required for the alleged purpose. The words “satisfied on the certificate ” mean 
that the Civil Court is to be satisfied on the certificate alone, and has no jurisdiction to take 
other evideuoe on that question, but is to accept the docisioii of the Collector as final. 

The first of these rules was obtained by the proprietors of the DaJsingsarai 
indigo factory, who had acquired an interest in the larger portion of the lands 
belonging to the village of Maniarpur under kiutauU leases from the tenants 
of the village, and the second rule was obtained on behalf of the matiks of 
[273] that inouza. The circumstances out of which these proceedings arose 
were shortly as iollows : — 

The maliks of mouzah Maniarpur having recently appointed one 
Mr. Goryton as manager of their estate, t!ie latter on their behalf applied to the 
Collector of the district for a certificate uuder section 81 of the Bengal Tenancy 
Act (Vlll of 1885) to enable hmi to acquire 2 bigiias 15 oottahs 17 dhurs of 
land situated in the village under the provisions of that section, tlie purpose 
alleged being that the lands were required for making suitable buildings with 
compounds and out-oifioes for the residence i>f the European manager whom the 
landlords had appointed for the better and move efficient management of the 
estate, and also for holding outchery. The petition further stated that a small 
piece of land had already been obtained (or a bungalow, and that more land 
was required for the purposes above meutioned and for no other purposes : that 
the appointment of a European manager would be of benefit to the taluk, whicli 
was a large one, and many of the abuses of a native amla would disappear under 
his supervision ; and that the land sought to he acquired was a short distance 
from the grass house in which Mr. Goryton was then residing. No notice 
at that time appears to have been given to the proprietors of the Dalsingserai 
indigo factory, and on the 5th December JHBli, the Goliector signed a vernacular 
order, endorsed on the back of the petition, to the efiect that the persons u}H)n 
whom notice had been served having ofiered no objection, he saw no raason to 
withhold the certificate under section 84, the purpose appearing to be reasonable 
and one contemplated by the law. 

Upon this certificate Mr. Goryton, on behalf of the Maniarpur inaliks, 
applied to the Munsif of Somastipur to authorize the acquisition of the lands in 
question upon the terms specified in section 84 of the Tenancy Act. Notices 
having been served upon eight raiyats whose lands formed part of the holding, 
and also upon the proprietors of the Dalsingservii factory, tlie latter, thi‘ 0 Ugh their 
manager vM*' Dalgleish), and three of the raiyats, opposed the application, upon 
the ground itrUeralia) that the purposes for which the lands were sought to be 
acquired did not fall within the provisions of the abrive section On the 30th 
r274>] May 1890, the Munsif rejected the application, holding that the Civil 
Court must satisfy itself whether the purpose was a reasonable and sufficient 
one ; that the erection of the buildings in question, though conducing to the 
comfort and convenience of the manager, had na direst relation to the good of 
the holc^ng, and that this view was strengthened by the observations of the 
Select Committee in their report upon the Bill. 

From this decision an appeal was preferred to the District Judge on the 
19th June, and the 'appeal came on for hearing on the 22nd July, wfaetf the 
proprietors of the Dalsingserai factory being represented in Court by their 
pleader, although they were not mode parties to the appeal, the learned Judge 
directed them to be made respondents, and subsequently set aside the order of 
the Munsif and passed orders in terms of section 84 of the Tenancy Act. 
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On the 19th August 1890, the proprietors of the Dalsingserai indigo factory 
obtained a rule from tihe High Court calling upon the other party to show 
cause why the order of the District Judge should not be set aside as having 
been made without jurisdiction, there being no appeal from the order of a Civil 
Court under section 84 of the Tenancy Act ; and on the 2nd December follow- 
ing the rule coming on for hearing, the other party, the Maniarpur maliks, who 
filed no petition or affidavits, obtained a rule, at the suggestion of the Court, 
calling upon the opposite side to show cause why the Munsif's order of the 
30th May 1890 should not be set aside ; and it was ordered that both the rules 

should come on for hearing together. 

• 

Upon hearing arguments upon the rules, the Court (PethehaM, O.J., and 
Ameer Ali, J.) differing in opinion, the case was again argued before three 
Judges. 

Mr. Woodrofiii^ Mr. Henderson, and Baboo Dwarkanath Okuckerbutty 
appeared for the proprietors of the Daisingserai indigo concern in support of the 
first rule and to show cause against the second rule. 

Mr. Eoans, Moulvie Mahomed Yusuf, and Baboo Saliyram Singh appeared 
for the Maniarpur maliks to show cause against the first rule and in support 
of the second rule • 

£273] Mr. Henderson contended that the certificate of the Collector was 
in the nature of an initiatory proceeding, and was required as a safeguard 
against vexatious or frivolous applications. The sanction of the executive head 
of the district w^as, however, not conclusive upon matters of fact, as the pro- 
ceeding might be ex patte, and no procedure was laid down as to the course of 
enquiry before the Collector ; nor was it likely that the Legislature, while 
protecting the interests of rai 3 ats throughout the Act, would in this 
instance alone have vested the Collector with absolute powers without provid- 
ing the additional guarantee ol a lull enquiry before the Civil Court. That a 
judicial enquiry upon the evidence was intended to be held is clear from the 
final report (^f th^; Select Committee, and the Civil Court had to be satisfied 
that the purpose had a direct relation to the good of the holding. Here the 
appointment of a manager had only a remote bearing upon the estate, and the 
erection of stables or a. cutchery could at the most he said to afiord additional 
conveniences. As to the first rule, it was clear that no appeal lay under the 
Act from the decision of the Civil Court under section 84. As to the second 
rule, the Collectoi's cevtificate was not final. The Munsif undoubtedly had 
jurisdiction, and it has not been shown that he acted illegally or with material 
irregularity. There woie materials before him, and w hether right or wrong his 
decision on the facts is final and cannot now be*disturbed under section 622 of 
the Civil Procedure Code.* Muhaynmad Yusuf Khan v. Abdul Rahman Khan 
(I. L. R. 16 Oal., 749). 

Mr. Evans, contra. — All that the Civil Court has to do is to satisfy; itself 
as to the bond Jides of the aj^plication, and to settle the terms upon which the 
land should be acquired. The section bears this construction more reasonably 
than any other. If it was intended that there should be a judicial enquiry 
before the Civil Court, the intention would have been unmistakeably expressed. 
There is nothing in the section to show^bat the Civil Court is to be satisfied 
upon anything else than the certificate, orjbhat the Court is at liberty to take 
other evidence. The Collector would not unadvisedly grant a certificate, and 
his sanction would be of greater weight than a Munsif's decision. Assuming, 
however, that the certificate was not conclusive, then the purposes i^or 
which this land [876] was required were clearly within the section as having a 
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direct relation to the ^ood of the holding. The docond rule should therefore be 
discharged. 

The judgments of the Court (PETHERAM, C.J., PfilNSEP, and Amkeb Ali, 
JJ.) were as follows : — 

Petheram, C.J.-' These rules arise out of an application made hy the 
proprietor of a mouza, under section 84 of the Tenancy Act, to acquire by 
compulsory sale a small piece of land made up of pai'ts of several raiyati holdings 
within his estate. The application was opposed, and the matter has been 
brought before this Court by the proprietors of an indigo factory, who have taken 
under leases the greater part of the lands of the village, including the holdings 
within which tliis small plot of land is comprised, from the raiyats. 

The applicant is the zemindaf of the mouza, and has himself constructed 
an indigo factory in the mouza, and has employed a European manager for it 
and his estate , and the present contest is not between the zemindar and the 
raiyats in the ordinary sense of the words, but is one between the European 
managers of rival indigo factories. The Collector of the district granted to the 
applicant a certiticate under section 84, that the purpose for which the land 
was required was reasonable and sutlicient, and thereupon application was 
made to the Munsif under that section, to acquire the land compulsorily The 
Munsif tried the matter as a disputed question of fact, came to the conclusion 
that the purpose alleged wa^ not reasonable and sufficient, and.declinod to 
authorize the purchase under the section The applicant api^aled to the 
District Judge, who reversed the finding of the Munsif, and txiado an order 
authorizing the compulsory acquisition of the land. 

The first of those rules was obtained hv the owners of the indigo factory, 
under section 6*22 of the Code, to set aside the order of the District Judge, on 
the ground that no appeal lay from the order of the Munsif under the Tenancy 
Act, The second was obtained bv the owner of the mouza, to set aside the order 
of the Munsif, refusing to allow the compulsory acquisition of the land, on the 
ground, amongst oiliers, that the Collector was, under the section, the plotter 
authority to decide whether oi not the alleged purpose was reasonable and 
sufficient, and that [^•77] his cortiticatG was on the hearing before the 
Civil Court conclusive evidence that it was so I am of opinion that botli 
rules should be made absolute. It has not been seriously argued before us 
that any appeal lay from the o^-der of the Munsif to the District Judge; no 
section ol the Act has been pointed out to us giving such appeal, and as there 
is no right of appeal, the order of the District Judge was without jurisdiction, 
and must set aside on revision The decision of the second rule depends on 
the construction to be placed on the section itself. It is said in support of the 
Munsif’s judgment that the meaning of it is thaU before proceedings can be 
instituted in the Civil Court at all, the certiticate of the Collector must be 
obtained, hue that when the matter comes before the Civil Court, the whole 
question is at large, and that at most the certificate is evidence that the purpose 
is reasonable and sufficient, and that the Civil Court may accept that view or 
refuse to so as it pleases : the second paragrapli of the section is relied on, and 
it is argued that, as the words ** having relation to the good of the holding or of 
the estate in which it is comprised, including the use of the ground as building 
ground or for any other religious, educational or charitable purpose,'* appear in 
the second paragraph, and do not appear in the third, it is apparent that the 
question ufion which the Munsif must be satisfied, before granting the a 4 iplication, 
is different ti otn that which the Collector must determine, before granting the 
certificate, it wis further argued that the refiort of the Select Committee, 
which will be lound quoted in R . N, Roy's edition of the Tenancy Act, p. 330 
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shows that the Committee* at all events, intended that the certificate of the 
Collector was only to guard the interests of the raiyats, and not to control the 
discretion of the Civil Court. 

As to the second argument, I can only say that if that was the intention 
of the Select Committee, it does not appear to me to have been accepted by the 
Legislature, and that the section must have been changed after the report, as T 
am unable to reconcile the section as it now stands with the quotation from 
the report, or to read it in any other way than as giving to the Collector, and 
to the Collector only, jurisdiction to decide whether the alleged purpose is 
reasonable and sufficient^ but leaving to the Civil Court [278j the amount 
to be paid for the land, and tne decision of the question whether the land is 
bond fide required for the alleged purpose. 

As to the first argument, 1 cannot agree that it is well founded. It is to 
my mind perfectly clear that the certificate of the Collector mentioned in the 
third paragraph is intended to deal with the same " purpose as that mentioned 
in the second paragraph, and to deal with its reasonableness and sufficiency 
with reference to the matters which the second paragraph directs the person, 
whoever he may he, by whom the question has to be determined, to take into 
Ills consideration. The section at first sight may appear somewhat ambiguous 
and difficult to construe, hut if the oidcr of the paragraphs is changed, so that 
they may stand in the section in the order in which the events contemplated 
iiy the section would happen, 1 think the meaning becomes clear. The 
section will then read — On being satisfied on the certificate of the Collector 
that tfie purpose is reasonable and sufficient, and on being satisfied that the 
landlord is desirous of acquiring the holding or part thereof for some reasonable 
and sufficient purpose, having regard to the good of the holding or of the 
estate in which it is comprised, including the use of tfte ground as building 
ground or for any religious, educational or charitable purpose, a Civil Court 
may, on the application of the landlord of a holding, authorize the acquisition 
thereof by the landlord, etc.’' 

In construing this section, as in all cases, effect must be given to every 
word in it, and, amongst others, to the words " on being satisfied on the certificate 
of the Collector that the purpose is reasonable and sufficient.” It is said that 
these words mean and on being satisfied {.inter aha) that the Collector has 
given a certificate *’ ; but these are by no means the woids of the section : there 
IS nothing in the section to indicate that anything but the certificate is to be 
required to prove the reasonableness and sufficiency of the purpose, but, on the 
contrary, the words^re satisfied on the certificate". I think that the meaning 
of this 18 , that tlie Civil Court is to he satisfied on the certificate alone, and is not 
at liberty to take other evidence on that, question, ))ut is to accept the decision 
of it by the Collector as fin*al. To hold otherwise would be, in my opinion, to 
refuse to give any effect to the words satisfied on the certificate ”, and 
to read the quotation from the [279j report of the Select Committee 
as if it were a part of this section, which, in my opinion, we are not at liberty 
to do. Foi these reasons I tllink that the Munsif acted without jurisdiction in 
considering this question at all. 1 would make the rule absolute to %et aside 
his decision, and remit the matter to the Munsif to decide the question 
whether or not the land was bond fide required for the alleged purpose, and to 
settle the terms on which it should be sold.^ 

The result is that the first rule will be made absolute and the second 
discharged with costs. 

Prinsep, J.— -The proprietors of a taluk through their recently -appointed 
manager, Mr. Coryton, on 5th December 1889, obtained from the CoUeotor ot* 


191 



I.L.R. 18 Cal. 980 


GOGHUN MOLLAH &e, V, 


Durbhunga a certificate withia the terms of section 84 of the Bengal Tenancy 
Act, that the purposes for which they required 2 bighas 15 cottahs 17 dhura 
of land in the occupancy of their tenants were in his opinion reasonable and 
sufficient They then applied to the Civil Court, the Munsif of Somastipur, to 
obtain the necessary order for po^ssion of those lands. The purposes set 
forth in their application are, that “ being desirous of improving their taluk and of 
having it better managed than hitherto, they have appointed Mr. Coryton to 
act for them in the capacity of manager ; that in order that the estate should 
leap the full benefib of the manager's services, it is necessary that he should live 
in Maniarpur, the central village of the taluk; that tliey are desirous for that 
purpose of erecting a suitable dwelling-house with a compound and all necessary 
outhouses for himself and his servants,, and that the small piece of land 
obtained for this purpose not being sufficient, they make this application to ' 
enlarge the iiremises so as to provide for “ the necessary outhouses and allow 
for egress and ingress to the manager's bungalow and for the erection of a cat- 
cher y'*. The application further states that a European manager of a taluk of 
such an area will be of benefit to the estate ", and that " many of the abuses 
of a native amla will under his supervision disappear 

The Munsif on 30th May following refused the application, holding that 
the purposes for which the land was required were not within the terms of 
section B4, Bengal Tenancy Act. On this an appeal was preferred to the District 
Judge on 19th June, and [2803 this appeal came on for hearing oh 22ud July. 
The proprietors of the neighbouring factory of Dalsingserai, who had been made 
parties to the proceedings in the Munslf's Court, Imt not to the ap|»eal, happened 
to be present in the District Judge's Court in the person of their manager 
and duly constituted attorney. Tlie District Judge, professing to act under 
section 559 of the Code of Civil Procedure, directed these parlies to be made 
respondents, and holding that as they were present this order was sufficient 
notice to them, fixed the following day fot the hearing of the appeal. Against 
this a protest was made and a postponement asked for to enable these respond- 
ents to instruct their pleaders, and also to apply to the High Court to transfer the 
appeal to some other Court in consequence of the bias of the District Judge. This 
appears from a petition before us, dated 23rd Juh last. On his order refusing 
any postponement, it may be observed that the District Judge has recorded 
that the only ground stat^ is the de»»ire to obtain an order for the trial of 
the appeal by another Court. The appeal was then heard . the District Judge 
set aside the order of the Munsif and pas.-'-ed orders in the terms of section 84. 

On 19^h August a rule was granted by a Division Bemsh of this Court to 
show cause why the order of the District Judge should not be set aside for rea- 
sons stated in a petition and affidavit, amongst which it was set out that there 
w'as no appeal, and that therefore the order of the District Judge was without 
jurisdiction. 

This rule came on for hearing on 2nd December last before another Divi- 
sion Court, who adjourned its trial and issued a rule on the manager of the 
Dalsingserai factory, the party who had already obtained a rule, to show cause 
why tlfo Munsif 'b Older of 30th May 1890 should not lie set aside. 
No reason is stated fo^ this order, either in the order itself or in the rule issued, 
and It may be observed that it was not passed on any written application or 
affidavit of either pftrty. 

The two rules have now come on for hearing. 

In regard to the first rule there can be no doubt that there is no appeal 
against an ordejr passed by a.0ivil Court under section 64, Bengal Tenancy Act* 
CouHequentl^ the order of the District Judge setting aside that of the Munsif is 
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without jurisdiction and must be set aside, tiie role being made absolute. 
The Bengal [881] Tenancy Act does not specially provide for an appeal, and an 
order under s. 84 of that Act is not within the definition of a decree as 
given in the Code of Civil Procedure so as to become appealable under our 
ordinary judicial system. I would add that' the District Judge did not exercise 
a proper discretion in summarily trying this appeal and in refusing the applica- 
tion of the newly-made respondents for a postponement. 

The question has been raised on the other rule whether we should, under 
s. 622 of the Code, set aside the Munsif’s order rejecting the application 
under s. 84, Bengal Tenancy Act, on the ground that he has improperly 
failed to exercise the jurisdiction vested in him. As I understand the grounds 
taken, it is contended that lie was not competent to consider whether the 
purposes for which ttie lands were required wore reasonable and sufficient within 
the terms of s. 84, inasmuch as this is a matter on which the Collector's 
certificate is conclusive, but that it is for him only to consider whether the 
applicants are bona fide desirous to apply the land to the purposes specified, 
and that he is then hound merely to settle the terms on which the lands are to 
he acquired. 

Before proceeding to authorize the acquisition of lands forming the whole 
or part of a tenant’s holding by the landlord and to determine the amount of 
oompensatirui which the tenant should receive, and the conditions and terms 
of tlie order for compensation a Civil Court is to be “ satisfiedf" to use the 
terms of s 84, (1) that the landlord is desirous of acquiring the particular 
lands for some reasonable and sufficient purpose having relation to the good of 
the holding which it forms or to which it belongs or of the estate in vihich it is 
comprised , (2j tliat on the certificate of the Collector the purpose for which it 
is required is reasonable and sufficient. On the one hand, it is contended that 
the Collector's certificate is conclusive that the purpose is reasonable and 
sufficient ; on the other that it alone enables a landlord to move a Civil Court 
and gives that Court jurisdiction to take cognizance of the matter ; that its object 
is to relieve the Civil Courts of applications pi ivia facie untenable, but that with 
such a certificate it is open to a Civil Court to determine all matters coming 
under s. 84. 

[!)82] I should certainly not be inclined in any wav to fetter the jurisdietion 
of the Civil Courts in the determination of any matter afifecting any private 
rights without some express provision of law to that effect. The Bengal 
Tenancy Act contains numerous instances in which those rights have been 
created amongst teihants, and it has j>iovided that all questions affecting such 
rights shall bo determined only in the Civil Courts even where, under Chapter X, 
the Local Government, wifh the jirevious sanction of the Governor-General 
in Council, has directed a survey to be made and a settlement of rights to be 
recorded m respect of any particular lands, and any dispute arises regarding 
the correctness of the proceedings affecting any individual right. Although 
the Bevenue officer is competent to determine that matter, it is ultimately left 
to the decision of the superior Civil Courts, for an appeal lies to a Special Judge 
and thence to the High Court This is the only instance in which a Avenue 
officer can act in a matter affecting a question of right. Prima facie, therefore, it 
could not have been intended to vest a Collector with such absolute powers under 
s. 84 I may add that although a Collector’s orders are generally subject 
to appeal, tihe law prescribes no appeal in lihis matter. Moreover, there is no 
procedure laid down as to the nature of any proceedings before his certificate is 
given. The latter consideration is not without weight, for the loiod Acquisition 
Act (X of 1870), B. 48, in proceedings of a somewhat similar character^ has. 
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expressly provided for au enquiry, and has indicated its judicial character; but 
there is nothing in s. 84 of the Bengal Tenancy Act in this respect. There 
is DO reason apparently why the Collector's certificate should not be granted 
ex parte. I find myself therefore unable to concede such absolute powers to 
the executive order of a Collector in a matter in which the terms dt a. 84 
taken alone are so doubtful and obscure, and where the opposite view is con- 
sistent with the principles on which our system of administration is founded. 
Whether the decision of the Civil Court is open to appeal or not is of less conse- 
quence, for there it is quite certain that all the issues will be tried out under the 
sanction of recognized legal forms and subject to the supervision of a superior 
Court, and if the Legislature has not thought proper tcf provide an appeal against 
such an order, it [28^3 is not open to us to question the expediency or to 
venture to form conclusions of the probable consequences of the finality of a 
Munsif's order. 

Section 84, however, requires that the Civil Court should be '^satisfied on the 
certificate of the Collector that the purpose is reasouable and sufficient." I do 
not understand this to mean that the Civil Court is not competent to consider 
the grounds on which this certificate wa< granted. If it were intended to mak? 
the Collector's certificate Ciinclusive, the law would, 1 apprehend, have been 
differently expressed. The terms of s. 84 of the Bengal Tenancy Act are very 
different from those tif the Land Acquisition Act, 1870, and yet according to this 
view the action of the Civil Court would he similar, except* that under 
s. 84 it is conceded that the Civil Court must satisfy itself of the hona fides 
of the application But under the Land Acquisition Act possession of the land 
follows the sanction of the Government by a notification under that Act. 
It is difficult to understand on what grounds, it it were intended that the 
Collector's certificate should be conclusive, it should not be left also to him to 
decide as to the bona fide character of the application for that certificate, and that 
he should not also be empowered to give possession of the land, leaving the 
amount and character of the compensation to he dealt with by the Civil 
Court. If the Collector’s certificate is on the face of it granted on improper 
grounds, if the purpose alleged is one that does not properly come within that 
section, is the Civil Court precluded from going behind it ? Is it bound to 
accept it as conclusive ? Surely this cannot hi£ve been intended by the Legis- 
lature, and vet this must lie so, if the Civil Court is not competent to 
consider whether the purpose for whicli the landlord applied be a legitimate 
purpose. The present case is a good instance of this. Tlie land is required to 
extend the premises of a house to ho built for a newly -appointed European 
manager so as (o ensure his convenience and comfort. This is the main 
ground of the application, and much stres-s is laid on the benefits to the taluk 
from European management, and the necessity for such from the large area of 
the taluk. That it is intended also to erect a zemindari cutchery is only 
incidentally mentioned. These are clearly insufficient grounds. Why, it may 
[ 284 ] be asked, is any management necessary at all, and why should net the 
proprietors themselves manage their own property ? Are we to assume that any 
management must necessarily be for the benefit oT the estate, and above all that 
this willTie best ensured by the appointment of any European ? Ail this roust 
necessarily be speculative, and it cannot surely have been contemplated by the 
Legislature that tenanrt rights which have been so strictly protect^ by the new 
law should be encroached upon for a purpose with such an uncertain result. 
If this matter is subjected to furtlTer investigation, it becomes eyen clearer. 
It has been disclosed in the course of these proceedings, though not stated 
either in the ap[^ioation to the Collector for a certificate or in the petition to 
Jthe Munsi!, that the real object of the petitionars'is to introduce the cultivation 
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and manufacture of indigo into this property, and no doubt thus primarily to 
put more money into the pockets of these proprietors. We have been told by 
the counsel who opposes this rule— and this has not been contradicted by the 
eoun8|i for the other side — that the first application to the Collector was for a 
certificate to obtain some 20 bighas of land for the erection of an indigo 
factory and vats, and that this was refused. I observe also that it has been 
found by the Munsif that the site of the former zemindari cutchery was then 
cleared, and that it has been employed to erect such vats, etc. The real object 
of the application before us is thus shown. It is certainly not for a purpose 
contemplated by the Act.^and therefore I should not be disposed to maintain 
any order which proceeds upon the certificate of a Collector giving effect to such 
a jiurpose. This would be the consequence of any order setting aside the 
Munsit’s order refusing the application 

Further, as has been already stated, it has now been admitted that the real 
object of this application is not to introduce a better system of management, as 
originally stated, but to introduce the cultivation and manufacture of indigo 
through a gentleman of the profession known as an indigo- plan ter, and on these 
grounds alone this application should be rejected. 

Ameer All, J.— The circumstances giving rise to these rules have 
been so fully set forth in the judgment of Mr. Justice Prinsep, which I have 
had the advantages of reading, and with which I entirely concur, that I am 
spared the rfecessity of setting [‘2353 out in detail the reasons which have 
led me to the same conclusion. The first rule was obtained by the owners of the 
Dalsingserai indigo factory, who have acquired under kuriauU leases from the 
tenants of the village of Maniarpur an interest in the whole or major portion 
of the lands appertaining to that mouza. The second rule was obtained on 
behalf of the raaliks of the mouza. It appears that the owners of mouza 
Maniarpur have recently appointed a Mr. Coryton as the manager of their 
estate. This gentleman, acting on their behalf, applied to the Collector for a 
certificate, under section 84 of the Bengal Tenancy Act, to enable him to acquire 
2 bighas 15 cottahs of land in the village of Maniarpur. There is no question 
that the lands which were proposed to be acquired were in the occupation of 
raiyats and formed part of their holdings. The purpose for which the lands 
were required was stated in the petition to be the erection of a cutchery and out- 
offices for the manager’s bungalow, with a passage leading to his residence. In 
paragraph 6 of the petition, “the good to the estate " to which the purpose under 
the section must have relation was stated thus . “ That your petitioners maintain 
that a European manager to a taluk of the size of the Kalianpur Bambaya one 
will be of benefit to the estate, and many of the abuses of a native amla will under 
his supervision disappear.” On the 5th December 1889 an order in verna- 
cular was endorsed on the back of this petition signed by the Collector to 
the efi'ect that as the persons on whom notices were served raised no objec- 
tion, he saw no reason to withhold the certificate under section 84, and 
that*' the purpose seemed to him to be reasonable and one which was 
contemplated by the law. ^No notice appears to have been given to the 
owners of the Dalsingserai factory, but we were informed by thp learned 

Counsel appearing on their behalf —and the statement was not controverted 

that when they subsequently heard of the proceeding they came in and objected 
to the grant of the certificate, but were inferred to the Civil Court. However 
that may be. Mr. Coryton, acting on behalf of the Maniarpur malika, then applied 
to the Munsif. On this occasion notices were issued to the tenants as well 
as to the owners of the factory. The latter and three out of the eight tenants 
came in and raised o^ootions to the compulsory aoquisitioivof the lands in 
question. Up to this [886] time there seems to have been no question as to 
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the iurisdiofcion of the Munsif to enquire into theeuiBoienoy and reaaonableneaa 
of the purpose for which the lands were proposed to be acquired. The Munsif 
dismissed the application, holding that the purpose for which the landlords 
were desirous of acquiring the lands in question did not come within thescope 
of section 84, and also that the application did not appear to him to be bcMafide. 
How the matter comes before us has already been mentioned. As regards the 
order of the Judge, it has nob been seriously argued that there is any provision 
giving an appeal to him from the order of the first Court. In entertaining the 
appeal the Judge clearly acted without jurisdiction. 

Mr. Evans, who appears in support of the rule obtained by the owners of 
the mouza Maniarpur. contends that although we may hold that the Judge 
acted without jurisdiction in entertaining the appeal, we ought not to restore 
the order of the Munsif, as this officer acted without jurisdiction in going 
behind the Collector’s certificate. 

He contends in. the first place that the certificate of the Collector was 
conclusive as to the reasonableness and sufticiencv of the purpose for which the 
lands were sought to be acquired. He argues that the only function which 
the Civil Court has to perform is to assess the compensation on the production 
of the Collector’s certificate and upon being satisfied that the lands were really 
wanted for the purpose certified. And he proposes to read the section thus : — 
“A Civil Court may,* on the application of the landlord of a holding, and on 
being satisfied on the certificate of the Collector that the purpose is reasonable 
and sufficient in relation to the good of the holding or of the estate in which 
it is comprised, and on being satisfied that he is desirous of acquiring the 
holding or part thereof for that purpose, authorise the acquisition thereof by 
the landlord upon such conditions as the Court may think fit, and require the 
tenant to sell his interest in the whole or such part of the holding to the landlord 
upon such terms as may be approved by the Court, including full compensa- 
tion to the tenant.” 

1 find it, however, impossible to accept this view*. Had the Legislature in- 
tended that the jurisdiction of tiie Civil Court should [2873 be confined simply to 
giving effect to the Collector's certificate, it is difficult to imagine the necessity 
of so much circumlocution. The intention could have been expressed in simpler 
language and the collocation of the sentences, it seems to me, would have been 
different. Apart from the fact that the construction suggested reoders 
meaningless a large portion of the second clause, which is repugnant to all canons 
of interpretation, there are other serious objections against the view advanced 
by the le^irned Counsel. There is no procedure in accordance with which the 
Collector should proceed in determining whether tiie purpose is sufficient and 
reasonable. It ta said that the Locql Government might frame rules under 
sectiou 142, but admittedly no niles have been frameAvet under section 84. Is it 
likely that the Legislature would have vested the Collector with such absolute 
powers without providing any machinery for the enquiry or subjecting his pro- 
ceedings to the guarantee of judicial formalities ? ♦ . 

Upon the face of it, the Collector’s certificate is an executive proceed- 
ing. Asc the section stands, there is nothing * to prevent the grant of a 
certifiicate without any notice to the raiyats. Is it reasonable to suppose that 
the Legislature intended to impress such a conclusive character as is contend- 
ed for upon an executive act which would have the effect of taking away other 
people’s property and which may be held ex parte ? 

Theargument, however, beoomesquite untenable when we examine the words 
of the section . It runs thus : — A Civil Court may, on the application of the land- 
lord of a bolding, and on being satisfied that he is desirous of acquiring the hold- 
ing OF part thereof for some reasonable and sufficient purpose, having relation 
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to the good of the holding or of the estate in which it is comprised, includ** 
ing the use of the ground as building ground, or for any religious, educational 
or charitable purpose, and on being sati$<hed on the certificate of the Collector 
that the purpose is reasonable and sufficient, authorise the acquisition thereof 
by th^landlord upon such conditions as the Court may think fit, and require 
the tenant to sell his interest in the whole or such part of the holding to the 
landlord upon such terms as may be approved by the Court, including full 
compensation to the tenant.” 

[2883 Let us analyse the section. There must first be an application ; 
upon that application the Court has to go through a certain judicial process. 
It must be satisfied (l) that the landlord is desirous of acquiring the holding 
or part thereof ; (2) that the purpose for which he is so desirous is reasonable 
and sufficient ; (3) that the purpose aforesaid has relation to the good of the 
holding or of the estate; and (4) that the Collector is also of the same opinion 
that the purpose is reasonable and sufficient. WHen it has found these facts it 
may proceed to authorise the acquisition of the lands upon such condition as it 
may think fit. Even then it is discretionary with the Court to make the order 
for compulsory acquisition or not. The words '‘on being satisfied onthe certi- 
ficate of the Collector, cannot possibly be supposed to out down all that had 
gone before. The words "on being satisfied” are repeated in the third clause 
from the collocation of .the preceding words and the necessity for making it 
clear that the Court must also have before it the opinion of the Collector that 
the purpose is reasonable and sufficient , and the certificate is to be the evidence 
of that opinion. The Collector*s certificate is thus a sine qud non to obtaining 
an order from the Civil Court. The landlord may apply before obtaining a 
certificate, but no order can be made under s. 84 unless the Court is satisfied 
that the Collector is of opinion also that the purpose is reasonable nnd sufficient. 
The section tlius construed does not do violence to the language and keeps in 
view the policy of the Tenancy, Act. To make tiie Collector’s certificate con- 
clusive would, as has been already pointed out by Mr, Justice PrinsbP* be not 
only contrary to tlio policy of the Act, but disastrous to the tenants. Bemern- 
bering what the effect of these compulsory acquisitions would be, that they 
would withdraw raiyati lands from that category and make them the khas lands 
of the zemindar, and remembering how’ carefully the Legislature has endea- 
voured to prevent the destruction of raiyats' holdings under whatever disguise 
attempted, we can well understand the anxiety of the Legislature to provide a 
double safeguard against such compulsory alienations of raiyati lands. It has 
provided a judicial enquiry as to the sufficiency and reasonableness of the 
purpose, guarded by the opinion of the executive head of the district 
to the same effect. That tliis opinion ^s not hypothetical is borne out by 
[289] the words of the Final Kepoitof the Select Committee: " We have in- 
serted a new section (84) giving power to landlords to acquire by compulsory 
sale, through the Civil Court, and at a price to be fixed by the Court, any land 
in th8ir estate required for building purposes or for religious, charitable or 
educational objects. The necessity of some' such power, especially with a 
view to provide building sites either for new tenants or in cases of dili^vion, has 
been strongly urged upon us. We have guarded the section against abuse by 
requiring the certificate of a Collector as to the sufficiency of the reason before 
action can be taken under it”. 

It is contended in the second place by the learned counsel for the 
ManiarpuiMnaliks that, assuming the certificate of the Collector is not conclu- 
sive, the Munsif has wrongly refused to exercise jurisdiction, on the ground 
that the purpose must have relation to the good of the land cegnprised in the 
estate* He further contends that in the present case the purpose for whicb 
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the lands were sought to be acquired was within the purview of the section » 
for the appointment of a European manager must be beneficial to the 
estate and he must be provided with stables. Now the section says the 
purpose must have relation to the good of the holding or of the estate in which 
it is comprised, meaning thereby the conglomeration of holdings of which the 
estate is comprised. 1 understand from these words that the good to the 
holding or estate must be the direct result of the purpose. Now it is very 
possible that a European manager may prove more efficient than native 
amlas, and mav thus indirectly do good to the estate. Anything therefore 
which conduces to his comfort and convenience may thus be supposed to have 
some indirect relation to the management of the estate. But 1 fail to see how 
the purpose of hiiilding stables, kitchen and cutchery lias any relation to the 
good of the holding or the estate. What the section really contemplates is 
apparent from the words used. The purpose must have a direct relation to 
the good of the particular holding or the holdings in general of which the 
estate is composed. Lands may be wanted for constructing drainage oi irriga- 
tion works or for sinking wells or cutting pynes or housing tenants, and such 
objects are within the Act. Objects which migt have a remote or speculative 
bearing upon the estate seem to me to be foreign to the scoj^e of the Act. For 
[290} these reasons I concur with Mr. Justice PlilN ski* in holding that the order 
of the Munsif is correct and ought to be maintained. J would accordingly 
make the first rule absolute and discharge the second. 

Jiu^e -Vo. made ahsolnle, 

A. A. C. liule No. discharged. 

MOTBB. 

[This was followed in 10 Cal., 485 ; (100*2) 0 C.W.N., 472.1 


[18 Cal. 290] 

CIVIL RULE. 


The 2Uth Janiuiry, 2891, 

Fkksknt . 

Sir W. Comer Ppitheram. Kt., Chief Jostice, and 
Mr. Justice Amekr Ali. 

In the matter of Sheoraj Nandau Singh (Claimant) Petitioner 

versus • 

Gopal Suran Narain Singh, A minor, represented by his next friend Mr. A.Ogilvie, 
manager under the Court of Wards estate Tikari (Decree- holder), and 
another (Judgment-debtor) Opposite Party.' 

Attachment — Claim — Property attached m possession of some person 
in trust for the judgment-debtor-^Code of Ctvtl Procedure ( Act 
•X2 V of 1882), ss. 278, 279, 280, 261. 

Certain property wan attached in the hands of the petitioner (who had preferred a claim 
under section 278 of the Code of Civil Procedure), on the ground that he bkd become a 

• Civil Rule No. J7712 of ISUO.-against the order of Baboo Jadu Nath Dass, Subordinate 
jfudgo of Mozuffeipore, dated tbe 18th of December 1890. * 
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trastee for tbe judgment-debtor by virtue of an alleged agreement on hia part to diAchazge 
the decree-holder’s debt contained in a hibanama by which the judgment-debtor had trans- 
ferred the property to him The petitioner having obtained a rule under s. 622 of the Code, 

Heldt that the property having been transferred to the petitioner and being now ad- 
mittedly his property, the lower Court had acted without jurisdiction in directing execution 
io issue against the property. 

Per AMEEU ALI, J. — When a claim is preferred under s. 278, what the Court has to 
see is whether the property, though standing in the name of the claimant or of some other 
person, is in the po'ssession ol the jndgment-debLor or not. The mere fact that the judg- 
ment-debtor has honic beneficial interest in the income would not render the property 
liable under s. 281 If the el&imant satisfies the Court that ho has somo interest in, or is 
posHOHsed of, the property attached, <ind it does not appear that the possession of the 
claimant was in reality that of the judgment-debtor, the claim must be allowed. 

In this case the petitioner, who hud preferred a claim, under s. 278 of the 
Code of Civil Procedure, to certain property [2913 attached in execution of a 
decree, obtained a rule under section 622 of the Code calling upon the decree- 
holder to show cause why the order of the Suliordinate Judge disallowing tiie 
petitioner’s claim on the ground that he w^as “ in possession of the property in 
trust for the judgm^nt-dehfcor ” should not be set aside on the ground that the 
order was made without jurisdiction. 

The facts were shortly as follows : — The judgment-debtor sued the present 
decree-holder to recover possession of certain properties and the suit was dis- 
missed, hut on appeal to the High Court the decree of the lower Court was 
reversed, and the judgment-debtor obtained possession of the property in dispute 
and recovered her costs by execution of the decree. The defendant, however, 
appealed to t)ie Privy Council, and m 18H5 the decree of the High Court was 
reversed and the suit dismissed with costs. On the I5th January 1886 the 
defendant (decree- holder) applied for execution of the decree which he had 
obtained, praying that he might recover possession of the property in suit with 
mesne profits, and that the plaintiff (judgment-debtor) might he ordered to refund 
the costs realized by her in execution of the decree of the High Court. On the 
4th December 1HH6 the Subordinate Judge held that the defendant was entitled 
to recover the property and his costs, but referred him to a separate suit for 
the mesne profits. On apiieal, however, the High Court allowed the defendant's 
claims to mesne profits, and a decree was passed on the 10th August 1889 in 
respect of the same The decree-holder now sought to execute this decree 
against properties of the judgment-debtor which had been conveyed to the 
petitioner on the 29th May 1887 by a hibanama subject to the following 
conditions — that the petitifinnr should pay to the judgment-debtor an annuity 
during her lifetime, and should also pay^o the decree-holder “ from his i)ersoD 
or propel ty, or in any other way he thinks fit to the Court of Wards Tikari 
Raj, the decree-holder aforesaid, the debts of costs and refund of costs.’* It 
was admitted that the petitioner had paid the annuity to the judgment -debtor, 
and the costs under the decree to the decree-holder. 

On the 31st March 1890 the decree- holder applied for execution of his 
decree of the 10th August 1889 for the mesne profits against the properties tbe 
subject-matter of the hibanama, and on the [2923 11th October 1890 the 
petitioner preferred a claim under sectfon 278 of the Code of Civil Procedure 
to the properties sought to he attached. ' The Subordinate Judge under sec- 
tion 281 of the Code disallowed the claim, holding, upon the construction of 
the hibanama and upon the circumstances of the case, that the petitioner was 
in possession of the properties " in trust for the judgment-debtor " for the 
payment of the mesne profits. , 
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The petitioDer's olaim was rejeofced on the Hth December 1890» and on 
the 13th December he applied for and obtained the present rule. Notice was 
also issued to the judgment-debtor, who appeared and was heard through her 
counsel. The question mainly argued upon the hearing of the rule was as to 
the construction to be placed upon the words property . . , in the possession 
of some other person in trust for " the judgment-debtor in section 2H1 of the 
Code of Civil Procedure, and it was contended on behalf of the decree-holder 
that the order of the Subordinate Judge was not made without jurisdiction. 

Mr. Woodroffo, Dr Rash Behari Ohojte, and Baboo Abinash Chunder 
Banerjee appeared for the Petitioner (the claimant). ^ 

Baboo Hem Chunder Bannerjee appeared for the Decree- holder. 

Mr. Evans and Baboo Dwurka Nath Chuckerhutiy appeared for the 
j udgment-debtor. 

The following jndgments were delivered by the Court (PktheRAM, C.J., 
and Ameer Ali, J.) 

Petheram, C.J. — We think that this rule must be made absolute. The 
rule arises out of an application for the attachment of certain properties which 
are claimed by the applicant to answer the judgment at the suit of the Manager 
of the Tikari Raj, against a lady of the name of Janki Kooer, and tliis property 
has been attached in*the hands of the present applicant by the present decree- 
holder on the ground that it was originally the property of the judgioent-dehtor. 
It was transferred by her to the present applicant, the consideration for the 
transfer being an annuity payable by the transferee to her, and also an agree- 
ment on Ins part to discharge oertain debts due by her including (it was 
contended) the debt in question in respect of which tins claim n made. 

[298] The Subordinate Judge has directed tliat this property sliould be 
sold to answer that claim, on the ground tlmt by that document which transfers 
the property the present applicant does agree to pay this debt, and in conse- 
quence of tliat ha became a trustee of the property for the judgment-debtor, 
and consequently the property was liable to attachment m his hands 

Assuming that the view of tlie meaning of the document with reference to 
the liability of the applicant to pay this sum of money be correct, as to which 
I at all events must not be understood as expressing any opinion whatever, I 
am of opinion that that would not be sult'icient Lo entitle the decree- holder to 
attach this property in the hands of the transferee The debt, a.s 1 said just 
now, was the debt of Janki Kooer, and the property which is attached is atlinit- 
tedly no’./ the projierty of the applicant. It is not disputed th^fc it was trans- 
ferred to him by the judgment-debtor hona fide for a consideration, and conse- 
quentlv that property has been transferred to him, and is now his property. If 
the object of the decree- holder is to get rid of the effect of that transaction by 
showing that it is not binding upon him under section 53 of the Transfer of 
Property Act, or by contending that, notwithstanding that transaction, the 
applicant is liable to pay this debt because he has agreed witli the judgment- 
debtor to pay that for her, be must be made liable to pay it in some other 

*[ Stu:^ 53 : — Every traaeter of immoveable property, made with intent to defrattd prior 
or subsequent transferees thereof for oonmderation , or co-owiicrs 
Fraudulent'transfcr. or other persons having an interest in such property, or to defeat 
* or delay the creditors of the transferor, is voidable at the option 
of any person so defrauded, defeated or delayed. Where tho effect of any transfer of immove- 
ablo propcrt> i « to defraud, defeat or delay any such person, and such transfer is madegratuit- 
ovsh or for a grossly inadequate consideration, the transfer may be presumed to have been 
made with such intent as aforesaid.. 

Nothing ooiih^ed in this section shall impair the rights of any transferoe in good faith 
gnd for oonsideraticm*] 
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prooeeding much more elaborate than this one. Before his property can be 
attached and sold, there must be a declaration that he has become responsible 
for this debt as well as the judgment-debtor and bound to pay it, and until 
that has been done, his property cannot be attached. 

For these reasons, it seems to us that the Subordinate Judge was acting 
beyond bis jurisdiction in directing that this property which belongs to a 
person other than the judgment-debtor should be attach^ and sold to answer 
her debt in an execution proceeding arising in a suit to which the present 
applicant is no party, and the result is that this rule must be made absolute to 
set aside the order of the lower Court, and we think that the decree-holder 
must pay the costs of the present applicant. 

Ameer All, J. — This rule arises out of the following circumstances : The 
judgment-debtor Janki Kooer brought a suit against the decree-holder to 
recover possession of a certain property. [29*3 Her claim was dismissed by 
the first Court. On appeal, however, to this Court, a decree was made in her 
favour, in execution of which she obtained possession of the property in ques- 
tion, and subsequently thereto recovered the costs decreed to her by the High 
Court. The defendant thereupon appealed to the Privy Council which, revers- 
ing the judgment of the High Court, dismissed the suit of Janki Kooer. This 
was in 1885, On the 15th of January 1886, the defendant applied to recover 
posses|ion of the property with mesne profits, and for* an order that Janki 
Kooer should refund the costs realized by her. 

The Subordinate Judge, on the 4th of December 1886, granted the 
•execution of the decree in respect to the recovery of the property and the refund 
of the costs, but referred the defendant (the pr&ent decree-holder) to a separate 
suit for mesne profits. The matter then came up to the High Court which 
allowed his claim as to mesne profits which was finally ascertained on the 10th of 
August 1889, and a decree passed in respect thereof on that date. In the 
meantime, that is on the *i9th of’Mav 1881. Janki Kooer conveyed by a hibanama 
all her properties bo the petitioner before us subject to certain conditions, two 
of them being that the petitioner should pay her annuity during her lifetime 
and pay ** from his person or property, or in anv other way he thinks fit to the 
Court of Wards Tikari Raj, to the decree holder aforesaid, the debts of costs 
and refund of costs ’’ 

Tiiere is no question that the petitioner has been in possession of the 
properties convoyed to him under the deed, and that pursuant to the covenants 
already referred to he has been paving the annuity to the judgment-debtor. 
It is also not disjiuted that the costs realizable by the decree- holder have 
been paid to him by the petitioner. On the 31st March 1890 the decree- holder 
applied to execute liis decree for mesne profits by the attachment of the 
properties convoyed under* the hibanama. On tlie 11th of October 1890 the 
petitioner put in a claim under section 278 of the Civil Procedure Code 
which has been disallowed. The lower Court’s order is in the following 
terms: — “Upon a proper construction of the deeds of the 29th May 1887 
(marked 1 and A), and utidnr the circumstances of the case, I am of opinion 
that the ulaiinant is in possession of the property in trust for the r2983 
judgment-debtor for the payment of this debt, and that the claim cannot there- 
fore be allowed." 

On the 15bh of December last the petitioner applied for and obtained a 
rule from Jihis Court upon the opposite side to show cause why the order of 
the Subordinate Judge should not be set aside. Notice, however, seems to 
have been issued not only to the decree- holder, but also to the judgment-debtor, 
who have appeared separately to show cause against the rule, ^ The jadgment; 
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debtor, so far as appears upon the materials before us, had raised no question 
in the lower Court as to the claim of the petitioner, and she had no locve 
standi in this Court. But for the sake of ooovenience we have heard her 
Counsel as well as the learned pleader on behalf of the decree-holder. The 
main objection to the rule is that we ought not to interfere with the order of 
the Subordinate Judge disallowing the claim, as it was not made without 
jurisdiction. 

Concurring, however, with the \iew expressed in Hamid Bakhut Mozumdar 
V. Buktear Chand Mahto (I. L. R., 14 Gal , 617), 1 am clearlv of opinion 
that the lower Court has acted illegally and with material irregularity in the 
exercise of its jurisdiction in directing execution to issue against the properties 
held by the petitioner under the deed of gift. When a claim is preferred under 
section 278, what the Court has to see is whether the property, though standing 
in the name of the claimant or some other person, is in reality in the possession 
of the judgment-debtor or not The mere fact that the judgment-debtor has 
some beneficial interest in tlie income of the propel ty would not, in my opinion, 
render the property liable under section 281. The words of sections 279 and 
280 to my mind leave no room for doubt. Section 279 runs thus The 
claimant or objector must adduce evidence to show that at the date of the 
attachment he had some interest in, or was possessed of, the property attached.’^ 
And section 280 declares : —* ** If upon the said investigation the Court is satisfied 
that, for the reason stated m the claim or objection, such property vj'as not, 
when attached, in the possession of the judgment-debtor or of some person in 
trust for him or in the occupancy of a tenant or otiier jiorson paying rent to 
him, or that, being in the posstssioii of [396J the judgment-debtor at such 
time, it was so in his possession, not on his own account or as his own pro- 
perty, but on account of or in trust for some other person, or partly on his own 
account and partly on account of some other person, the Court shall pass an 
order for releasing the property, wholly or to such extent as it thinks lit, from 
attachment ” 

It seems clear, therefore, that when a claim is put forward under section 
278, and a claimant or objector satisfies the Court that he has some interest in, 
or is possessed of. the property attached, and it does not appear that the pos- 
session of the objector was in realitv the judgment-debtor’s, the claim must be 
allowed. In this particular case the question for determination is not whether 
the petitioner is liable to pay the mesne profits or not, under tlie covenants 
contained in the deed of gift. The real question is whether the property is 
really in the possession or enjoyment of the judgment-debtor, though nominally 
conveyed to the i^titioner. There is no doubt as to the fact that the petitioner 
is in possession in his own right, subject to the payment of the annuity and 
the costs. 

In disallowing his claim the Subordinate Judge has allowed execution for 
the debt of one person against the property of another. I therefore concur 
with the learned Chief Justice in making the rule absolute. 

A. A. C. . Hale made absolute. 

* NOTES. 

[ This was iollowe<l in (1902) 29 Cal., S4S. Set bIro (1910) 10 1. C. 994.3 
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ORIGINAL CIVIL. 

The loth February, 1891, 
Present : 

Mr. Justice Wilson. 


Ismail Solomon Bhamji Plaintiff 

rei sii s 

Mahomed lAan and another Defendants. 


Attachment — Claim to attached property in Calcutta Court of Small Causes — 
Suit in High Court by unsuccessful claimant — Res judicata — Code of Civil 
Procedure (X of 1882), ss 2T8, 28H — Presidency Small Cause Courts' 

Act (A'T of 1882), s^. 9, 28 and 37 — Act X of 1888, h. 2. 

An ordor made upon a cl.iim to attached property filed in the Small Cause Court of 
Calcutta under Hection '27H of the CimI Procedure Code, 18S2, is an order in the suit within 
the meaning of the Prci?idcncv Siii ill Cause Courts' Act, 1HH2, section 87, and is final, subject 
only to the right to apply for a new trial Where such a claim has been disallowed, a suit 
brought* under* [297] section 288 of the Civil Procedure Code by the person against whom that 
order has been passed to establish the right which he clsunis to the property in dispute is not 
maintainable lu anv Court 

The exclusion by the Small Cause Court under t^e powers conferred on it by section 23 
of the Presidency Small Cause Courts' .Act, 1882, of section 283 of the Civil Procedure 
Code has not been affected by Act X of 1888. 

This was a suit to recover damages for wrongful attachment of property. 

The circumstances of the case were as follows : — 

One Mahomed Khan, a defendant in this suit, seized two horses* as being 
the property of Hoshein Dooply, the other defendant, in execution of a decree 
which he had obtained against him in the Calcutta Small Cause Court. The 
present plaintiff alleged * that the horses in question were his property and 
applied to the Small Cause Court for their release from attachment. The Court 
refused the application. The plaintiff then paid the amount of Mahomed 
Khan’s decree and costs into Court, and applied to have tiie former order set 
aside. This application also was refused witli costs. He then brought a suit 
in the High Court to obtain a declaration that the horses were his property at 
the date of attachment, and to recover the sum of Rs. 2,6H6, being the amount 
paid by him into Court), together with the costs of his applications to the Small 
Cause Court. 

Mr. 2\ A. Apear and Mr. Chowdhry for the Plaintiff 

Mr. Hill and Mr. Sale for the Defendant Mahomed Khan. 

The defendant Hoshein Dooply was unrepresented. 

At the settlement of issues it was contended that the suit was not 
maintainable. * 

Mr. Hill . — This suit is brought under section 283 of the Civil Procedure 
Code, a section which does not apply to suits in the Calcutta Court of Small 
Causes. The procedure in tliat Court is regulated entirely by Act XV of 1882 
as amended by Act X of 1888. Under section 37 of the former Act, every 
decree or order of the Small Cause Court in a suit shall be final, save as by 
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the Act provided. Section 23 extends to the Small Cause Court the 
portions of the Civil Procedure Code mentioned in the second schedule of the 
Act, subject, however, to the powers reserved to the Court bf that section. 
By a notification under the section published [89SJ in the Oalcnito Gazette of 
the 14th June 1883, the Court has declared section 383 of the Code to be in- 
applicable to it. This notification has not been affected, so far as section 383 is 
concerned, by any subsequent notification. Act X of 1888, section 2, substituted 
for this schedule a new schedule, which also extends to the Small Cause Court, 
but section 3 of the Act expressly declares that any notifications regarding the 
old schedule shall be construed as referring to the new sohedule. Moreover, 
section 23 of the Act of 1882 provides that the portions of the Code specified 
in the second schedule shall be applied only so far as the Court may deem them 
applicable, and section 9 empowers the Court to make rules for all matters not 
specially provided for by the Act. Under rule 46 a claim under section 278 of 
the Code is not tried summarily, hut has to be preferred in a regular suit, and 
section 26 of the Act enables the Court in suc-.h suit to award compensation by 
way of damages for a wrongful attachment or claim. The question of wrongful 
seizure is therefore resjvdtcaia under section 13 of the Civil Procedure Code. 

Mr Apcar for the plaintiff. — *fhe subject-matter of this suit is not res 
Judicata, This is a suit for damages, and, as we lay our damages at Bs. 2,600, 
this is the proper Cohrt in which to bring it. The notification in the Gazette 
as to section 283 has been cancelled by implication by the Act of 1888. Even 
if it has not been cancelled, it does not affect this suit. Section 283 
does not require the suit to be J^rought in the Court which has adjudi- 
cated upon the claim. The notification, if still in force, has merely taken 
away the right of bringing such a suit in the Small Cause Court. If 
the amount of the damages is such as to bring the matter within the 
jurisdiction of the High Court, a suit will lie in this Court. Suits of this kind 
are not appeals from the orders of the lower Courts, but are substantive suits 
to all intents and purposes — Ki short Mohan Dass v. Htirsook Dans (I. L. R., 
12 Cal., 696). We have followed the right course in adding our costs to the 
amount of our claim, and making them part of the subject-matter of our suit 
for trespass — RatfJm Nath Dass v. Badri Prasad ^(1. L. R. 6 All., 21). 
This is the only Court in which suits of this nature for damages can he 
[299J maintained. The plaintiff is noc barred bv this section from bringing a 
suit, as he has not claimed compen.sation in the Small Cause Court. He has 
not availed himself of the remedy afforded by section 26, and it is therefore still 
open to him to sue under section 283. Durga Prasad v. Kackla Ktiar(T, L. R., 

9 AIL, 140) ; Annaji Raw v. Rama ILwritp (I. L. R., 10 Mad., 162) were 
referred to. 

Mr. TTiZZ, in reply. — The plaintiff contends that? he has a right to bring a 
suit for damages for trespass, but the Court has already decided that there has 
been no trespass. 

The following judgment was delivered l^y 

Wilson, — The plaintiff sues on allegationer in his plaint which are in 
suhstanctf to this effect : — The now defendant, in execution of a decree of the 
Calcutta Court oi Small Causes against a thir^ person, caused to be attached a 
pair of horses which, the plaintiff says, are his property. The plaintiff filed a 
claim in Ae dmall Gauss Court, and his claim was disallowed with costs. He 
applied for a new trial, and his application was refused. He now sues to 
establish his title to the horses, and for damages. 

The case came on for settlement of issues, and the question for deoisioQ is 
whether, on the*above statement of facts, this suit Mrill lie. Had the previous 
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proceedings taken place in a Ooart other than the Small Cause Court, there is no 
doubt that such a suit could be maintained, for it is expressly given by section 
283 of the Civil Procedure Code; and if it can be maintained, there is no doubt 
that this is the proper Court. But the case stands on a different footing by 
reason of the proceedings having been in the Small Cause Court. 

The sections of the Presidency Small Cause Court Act, XV, of 1882, which 
it is necessary to consider are the following : — 

Section 9 ; " Except as otherwise provided by this or anv other law for the 
time being in force, the Small Cause Court may, with the previous sanction of 
the High Court, make rules to provide in such manner as it thinks fit for 
all matters not specialiv provided for by this Act, and for the exercise, by one 
or more of its Judges, [300] of any ])ow'6rs conferred on the Small Cause Court 
by this Act or by any other law for the time being in force*’. 

Section 23 : “ The portions of the Code of Civil Procedure specified in the 

second schedule hereto annexed shall extend, and shall, so far as the same may, 
in the judgment of the Court, be applicable, be applied to the Small Cause Court, 
and the procedure prescribed thereby shall bo the procedure followed in the 
Court in all suits cogni/iable hy it except vrhere such procedure is inconsistent 
with the procedure prescribed by any specific provisions of this Act. Provided 
that the Court may,* subject to the control of the Local Gojirernment, from time 
to time hy iiotification in the official Gazette, declare that any of the said 
portions of the said Code shall not extend and he applied to the Small Cause 
Court, or that any of such portions shall so extend and be applied with such 
modifications as the Court, subiect to the cohtrol aforesaid, may think fit*’. 

Section 26, paragraphs 2, 3, and 4 . “ When any claim preferred or objec- 

tion made, under section 278 of the Code of Civil Procedure, is disallowed, the 
Small Cause Court may in its discretion order the person preferring or making 
such claim or objection to pay to the decree- holder, or to the judgmentodebtor, 
or to both, hy way of satisf action as aforesaid, such sum or sums as it thinks fit. 

*‘And when any claim or objection is allowed the Court may award such 
compensation by way of damages to the claimant or objector as it thinks fit ; 
and the order of the Court awarding or refusing such compensation shall bar 
any suit in respect of injury caused by the attachment. 

Any order under this section may. in default of payment of the amount 
payable thereunder, be enforced by the person in whose favour it is made 
against the person against whom it is made as if it were a decree of the Court”. 

Section 37 . “ Save as is herein specially provided, every decree and order 
of the Small Cause Court in a suit shall he final and conclusive ; but the Court 
may, on application of either party, made within eight days from the date of 
the decree or order in any spit (not being a decree passed under s. 522 of the Code 
of Civil Procedure), order a new trial to be held, or alter, set aside, or reverse 
[301 ] the decree or order, upon such terms as it thinks reasonable, and may, in 
the meantime, stay the proceedings”. 

Among the sections of the Pfocedure Code specified in the second schedule 
to the Act were the sections 'relating to claims by third parties to property 
attached in execution, including section 283,’ which gives a right of suit to get 
rid of the effect of the decision upon a claim in the following terms : The 

party against whom an order under sections 280, 281, or 282 is pysed may 
institute a suit to establish the right which he claims to the propeny in dis- 
pute, but subject to the result of such suit, if any, the order shall be conclu- 
sive”. But in exercise of the power given by the proviso to section 23, the 
Small Cause Court, with the sanction of the Local Government, while retain- 
ing the other claim sections, excluded a. 283, and the effect oi the anaenditiE 
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Act X of 1888 iSf I think, to maintain the exclusion. Under section 
the Small Cause Court, with the sanction of this Court, has made rules for 
dealing with claims, the effect of which is that the claimant files a plaint, and 
the matter is then treated as a suit. 


In my opinion an order made upon a claim filed under section 278 of the 
Civil Procedure Code is an order in the suit, within the meaning of section 37 
of the Presidency Small Cause Courts Act. The words in section 278 to the 
effect that the Court is to investigate the claim with the like power, as regards 
the examination of the claimant or objector, and in other respects, as if he 
were a party to the suit, are strong to show this. Iji follows that by the terms 
of section <57 of the Presidency Small Cause Courts Act the order is final, 
subject only to the right to apply for a now trial. And there can be no doubt 
that the omission of section 283 from the sections of tho Procedure Code applied 
to the Small Cause Court was intended to give effect to this view. 

The balance of convenience is, [ think, altogether in favour of the same view. 
Under the rules of the Small Cause Court claims are not tried summarily ; 
they are dealt with just an suits are, with the same remedy in case of mistake 
by application for a new trial, and the Court has full power to award damages 
to either party. A person who thinks himself aggrieved by the seizure of goods, 
in execution of a Small Cause Court decree, [302] has his clioice of remedies. 
He may bring an ordinary suit in the proper Court, or he may make a claim 
in the Small Cause Court. In oiblier case his rights are fully tried out, and it 
would, 1 think, be inconvenient and contrary to sound principle to allow him 
to try first one remedy and then the other. The suit is dismissed with costs. 

Attorney for the Plaintili : Baboo Kadarnath MtUer. 

Attorney tor the Defendant . Mr. C. Pittar. 

H. L. B. 


NOTES. 


[This was followed m (1899) ‘26 Cal., 778. Set} also (1900) 4 C. W. N . 470 ] 


[28 Cal. 802 > 

PRIVY COUNCIL. 

The 1 tit h and ht^ird Juhj, laUO, 

Pbksknt : 

Lord Wapson, Lord Macnaghtkn. Sir B. ‘ Pbacoijk, and Sir R. Coctch. 

Budha Mai PlainfSff 

versus 

B hag wan Das and another Defendants. 

[On appeal from the Chief Court of the Punjab. I 

Hindu law — Partition --Evidence of partiUon — Distnbuiion of family estate^ 
foUowed hy separate possession, equivalent to informal partition — 
Appeal to Chief Court, Punjab — Civil Procedure 
Code, s. 684* — Questions of fact. 

The Courts l^low found that a distributiou of aaoeetral eafeate among the members of a 
lamily had taken place in former years, and had been followed by continuous powession 
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without their having any intention to re-adjust or to hold on behalf of the family. The right 
of an individual member to claim another partition therefore negatived* 

The parties, who had long discontinued joint residence, were members of a family con- 
sisting at the time of the distribution of four sons left by a Sikh Dewan deceased. The son 
of one brother now claimed from the son of another, joining a third M'ho still survived, 
partition of the property which had descended from the grandfather with the increment since 
his time. 

That an actual partition had been effected, although probably no formal document of 
partition had been executed appeared to their Lordships to be a just inference from the 
evidence. 

An appeal from an Appelfkte Court to the (3hief Court is not limited as such appeals are 
under the Civil Procedure Code, 1882 , s. 584 , but evidence may be dealt with, and 
questions of fact are open for decision.* 

[3033 Appeal from a decree (20fch March lSft6) of the Chief Court, afSrming, 
with an exception as to part, a decree (26th February 1883) of the Additional 
Commissioner of the Lahore Division, who had reversed a decree (ist May 1882) 
of the Judicial Assistant Commissioner of the Lahore district. 

The principal question raised was whether the separate possession by the 
brothers Tara Chand, Mangal Sein, liattan Cband, and Ilarnam Das (the first 
two having been sons of Karam Chand, who died in 1835,^ by one of his wives, 
and the latter two his sons by another wife) had been rightly considered by the 
Courts beiovf to constitute their separate estate, or this distribution among the 
brothers had been ineffectual to supply the place of a partition. The 
appellant, a son of Mangal Sein, suing on the 8th .June 1880, claimed to be still 
entitled to a partition of the family estate, as against Bhagwan Das and 
Baikat Bam (the latter deceased duiing the proceedings), the two sons of 
Battan Chand, and Harnam Das The property to which the claim related con- 
sisted of houses in Lahore and its suburbs, with gardens, also houses in Amritsar, 
and some proprietary shares in the revenue-paying village of l^la Basti Bam, 
in the district and tehsil of Lahore 

The Judicial Assistant Commissioner found that no partition had been 
shown to have already taken place, and that there had been no possession by 
the brothers adverse to one anotber’s title ; but that the properties which had 
been at one time ]oint must be held to be so still. He considi>red that the claim 
was nor. barred by limitation, and he awarded to the plaintiff his share of 
nearly all the property sued for. 

The Additional Commissioner agreed with the Judge of the first Court 
that tile suit was not barred by limitation, but considered that the parties, by 
their acts and conduct, had shown that they had intended, and had tacitly 
consented, to possess separate portions of the family property in severalty, 
although there had been ’no formal act of partition among them. So that 
there was at the date of the suit no joint property of which a partition could 
be granted. He was of opinion that there had been long separate possession, 
and independent enjoyment, without trace of any joint account, or shaiing 
of profits, or any proof of *iutention to have any future re-adjustment, or 
that [304] each individual was holding, not for himself, but on behalf of the 
family. 

The Chief Court substantially agreed^ with the lower Appellate Court as to 
the intention of the parties, and as to the legal effect of their dealings, except 
as to one piece of property, viz., the village land in Bela Basti Bam ; the result 
being that except as to this latter part of the claim, the suit was dismissed. 

* Act XVII of 1877, s. 38, providing for snob appeals, was replaced by a. 40 of the 
Punjab Courts' Act, XVII of 1884. 
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In considering the state of the family at Karam Chand’s death, and what 
became of the ancestral houses, the Additional Oommissioner found that the 
three sons held separate offices, with separate pay and jagirs, under the Sikh 
Government, the fourth being an infant under his own brother’s, Battan Ohand's 
care. Tara Chand was the Sirdar Commanding the Gharyari Cavalry ; Mangal 
Sein was a ressahidar of the same troops. Rattan Chand was “ hazur-navis,’* 
or Court-writer. The brothers were all separate in residence and food at time 
of Karam Chand’s death. Without being able to fix the precise time when 
the distribution of the houses happened, the Commissioner found thctt it 
was, most probablv, in Sambat 1896, or 1839 A.D., when Tara Chand was 
about to depart to Benares ; quitting Lahore without leave, and contrary to the 
order of the Sikh Government, prohibiting its servants crossing the Sutloj. A 
settlement took place at this time of most of Tara Chand’s property, he having 
taken with him a large sum in cash and jewels, and having given his houses 
in the Punjab to his brother Mangal Sein, of which last the plaintiff was m 
possession. Karam Chand’s property thencoforw’ard remained in possession of 
his sons separately. The Additional Commissioner added 

“ However unequal the sharing may be argued to be, I hold that it has taken 
effect and been adhered to for over 40 years at least, and that it cannot now be 
interfered with ; it constitutes, in fact, a virtual or de facto partition, and tins 
partition is further rendered unalterable, inasmuch as the intention of the parties 
was manifested by their subsequent conduct, by their solo and'independent 
enjoyment of these properties. It is nothing to the point that Battan Chand 
was clever and pushing, and got the lion's share. Unless the others resisted 
that in due time, and insisted on partition before any question of finality could 
arise, [303] their displeasure, so far from being in their favour, is much against 
them ; they were aware of their claims, and yet took no step to redress what 
they felt to bo their grievances. It is loo late to do so now when they have 
suffered the separate enjoyment to last without interruption for forty years.” 

He added that the plaintiff’s case did not fail on the ground of limitation, 
but on the ground of long separate possession, and independent enjoyment, 
without a trace of any joint account, or sharing of profits, or any proof of 
intention that there should be any future re adjustment, or that the properties 
held by each were only held for the family, not for the individual. 

He lastly considered whether there was any affirmative evidence relating 
to the separate properties, and showing their purchase out of joint family funds. 
This he could not find, nor would he allow that the settlement record of the 
land in village Bela Basti Bam, which was entered in the names of ail the 
family both id the first settlement of 3849 and in the second of 1867*68, was 
sufficient to show the plaintiff to be entitled to his share by inheritance in 
this part of the patrimonial estate. * 

On an appeal hv the plaintiff the Chief Court considered tlie questions as 
to the intentions of Karam ChaiicVs sons in distributing the property, and 
whether Rattan Chand’s position had been shown to be that of manager. The 
judgment referred to the following authorities ; 

Trfe presumptions as to the property of a Hindu family descended from 
a common ancestor remaining joint property until separation is shown are 
presumptions of fact such as are provided for by s. 114 of the ISvidence 
Act. The case of A^ovier v. Hama Suhba Aiyan {ll Moore's I. A., 75). and 
the cases of Neelkisto Deh Baromono v. Jieerchunder Thakoor (12 Moore’s I. A., 
523) and lanumula Venkayama v. YanumtUa Boochia Venkondora (13 Moore's 
I. A,, 333; illustrate the ordinary rule, but the presumption may be weakened or 
<even rebutted by proof of facts which give rise to an inference that the property is 
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held in separate ownership, even though there is no evidence of a formal partition. 
[306] See Bodh Sing Doodhoria v. Ganesh Chunder Sen (12 B. L. E.* 317, at 
pp. 326, 327), a decision of the Judicial Committee, and Moro Vishvanath v. 
Ganesh Vithal (10 Bom., 441, at pp. 452, 453, 468, 469). That there may be 
a partial partition of the family property, while other members remain united, is 
settled, contrary to the view expressed in Radha Churn Dass v. Knpa Sindhu 
Dass (I. L. R. 5 Cal., 474) by the Privy Council judgments cited in Upendra 
Naratn Myti v. Gopee Nath Bera (I. L. R., 9 Cal., 817). See also Manjanatha 
Shafiabhaga v. Narayana Shanabhaga (1. L. R., 5 Mad., 362) and Jolly’s Tagore 
Law Lectures for 1883, p£|,ge 135. The judgment in Lakshman Dada Naik v. 
Bam Chandra Dada Naik (1. L. R., 5 Bom., 48), while it notices the absence 
of a formal partition in the father s lifetime, really turned upon other grounds”. 

The result was that the Cliief Court affirmed the judgment orthe Additional 
Commissioner except as to the shares in Bela Basti Ram, as to which his 
decision was reversed, and a one- third sliare was decreed to the plaintiff. 

Mr. J. Z). Mayne, for the Appellant, argued that the facts were consistent 
with there not having been a partition . and that the presumption of jointness 
should prevail. The question was as to the intention of the members of the 
family in separating, ^and the discrihution which liad taken place had not been 
the equivalent of a partition. 

Mr. R, V, Doyne and Mr. John Eldon Banker, for the Respondents, were 
not called on. 

The judgment of their Lordships was delivered by 

Sir R« Couch. — Tlie parties to the suit which is the subject of the present 
appeal are the descendants of one Karam Chand, who died in the year 1835, 
and who was in the service of Ranjit Singh, and apparently held a position of 
some importance in his service. Karam Chand had two wives. The first was 
the mother of Tara Chand and Mangal Sein, and the second was the mother of 
Rattan Chand and Harnam Das.* Mangal Sein died leaving a son, Budha Mai, 
who is the plaintitf, and Rattan Chand died in 1872, leaving a first son, Bhag- 
wan Das, also a son who is stated to have disappeared in consequence of 
getting into some difficulty [307] and of whom nothing now is known, and a 
third son, Barkat Ram, who is the second defendant in the suit, but who died 
on the 29t)i of June 1884 Tara* Chand, the eldest son of Karam Chand, left 
Lahore, the residence of the family, and went to Benares, either in 1838 or 
1839, taking with him a quantity of moveable property, according to the 
evidence of the plaintiff, of the value of Rs. 60,000 or Rs. 70,000. He died at 
Benares without children in 1858, bis widow succeeding to the property which 
he had. It appears that during the life of Karam Chand the sons had them- 
selves acquired and held separate property, and it is said that Rattan Chand 
had property to a greater extent than the other brothers. 

The suit was brought by Budha Mai, the son of Mangal Sein, on the 
8th of June 1880, and in it he alleged that the property, or a considerable portion 
of it, was still joint family property, and he asked to have a partition. 

The question raised in the suit is stated by the Judicial Assistant Commis- 
sioner, before whom the case first came, to be that Bbagwan Das, who was the 
principal defendant, said, “ that though he has no knowledge that the property 
of Karam Chand after his death was formally partitioned, yet all the brothera 
have always been separate in food, residence, and estate and that ” each party 
enjoys the income of his own property, and has no concern with the property 
in the possession of the other and further, " that Rattan Cband never held 
nor purported to hold the property in suit as manager for the benefit of Manga) 
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Sein and Tara Chand'’. The defence was made in that form ; no doubt in oon* 
secjfuenoe of the plain tiff having alleged in his plaint that at first Tara Ofaand 
was the manager on behalf of the whole famil.\, and after he went to Benares, 
Battan Chand, who was a literate man, became the manager on behalf of the 
whole family. Substantially the plaintiiT alleged that the property of which he 
sought a partition was, at the time when the suit was brought, joint family 
property. The principal defendant, Bhagwan Das, who is the only respondent 
who has appeared in the present a})peal, alleged that although there had not 
been a fortnal partition of the property, yet that somewhere about the 
time when Tara Chand went to Benares, or shortly afterwards, there 
was in fact a [308] separation of the family in estatp as well as in food, and 
from that time there had been a separate possession of the property by the 
different members of the family m consequence it. 

The case was tried in the first instance by the Judicial Assistant Commis- 
sioner of Lahore ; and in his judgment, he says . Now the fact that plaintiff 
holds a large number of houses as sepaiate estate, and that defendants do the 
same, would seem to point to some dc facto if not formal partition of the joint 
family of the sons of Karam Chand , and this view receives emphasis from this 
other fact, that plaintiff’s father Mangal Sein and Tara Chand have held to- 
gether all along, and ^are the sons of Karam Chand by one wife ; while defendants 
I and 2's father and defendant 3 have held together, and are Karam Chand 's 
sons by another wife*'. He says further . For the manager of a joint estate 
in which he is a co-sharer to acquire separate property would be unusual, 
but where we have it admitted that the respective alleged co-sharers are 
all in possession of distinct properties, it would seem to import that their 
joint condition had ceased to exist". And a few lines further on ; " Where 
the two sons by one wife hold a long list of separate property, and 
the two sons of another wife do the same, it seems a fair inference that at 
some time anterior to that state of things there was a separation of interest". 
Now lie docs appear in a subsequent part of his judgment to have thought it 
necessary that tliere should be, not what ho had found in the above passages, 
a separation dp facto, hut a specific partition. But it is evident that the con- 
clusion which ho came to from the evidence was that there had been a partition 
- some transaction betw^cen the parties, whic}^ in fact amounted to a partition 
of the pro]:>erby, and that from tliat time they had hecumo separate in estate, and 
had enjoyed the property separately. He" however made a decree partly in 
favour of the plaintiff and partly in favour of the defendant, in consequence 
of the view v'hich he took as to tiMj necessity of some specific partition. 

From that decree there was an appeal to tlie Additional Commissioner, 
and his language upon the question of the partition* is this : " The case does 
not throw any light as to the precise time at whioli the de facto distribution 
was made or haupened. It was most probably alwut the time of Tara Chand's 
departure to [309] Benares in Sam bat 1896. I find accounts of rents for some 
of the hou.ses as paid to Tara Chand after Karam Ghand’s death, which lead to 
the supposition that some of them remained with Tara Chand for a time. All 
1 can say with reasonable certainty is, that this distribution was existing in 
Sambat 1897 fwhen the ^'ents appear first in Battan Chand’s accounts), and bae 
ever since that remained in operation". In a subsequent part of his judgment, 
after considering the evidence, he says : To sum up, the conclusions I have 

come to are, that this family was predisposed to separation, or naturally oireum* 
stanced so as to lead to it, if this phrase be prefenr^. The family consisted of 
two sons of oue«wife, who beld t(^ether, and two sons of another wife ; they 
held separate offices with separate siJaries,aad hadi certainly acquired separalNl 
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houses. I find then that it is in every way probable, and it is certainly proved that 
as far back as Karam Chand's death, or oven before it, they were separate in food 
and residence, Harnam Das, an infant, being in charge of Battan Chand'*. Then 
he says ; I find that Karam Oharid’s property was tacitly apportioned without 
objection at a time which is uncertain”. And further on : ** I find that from 
(fhat day to this all these houses that came to the difierent members, as detailed 
in this judgment, have since been separately and independently held, and that 
there has been no trace of any managership, anything remotely resembling a 
common fund, a common or joint account, or a sharing, or participation of 
profits”. He afterwards gays : " However unequal the sharing may be argued 
to be, I bold that it has taken eifect and been adhered to for over 40 years at 
least, and that it cannot now be interfered with . it constitutes in fact a virtual 
or de facto partition, and this partition is further rendered unalterable, inasmuch 
as the intention of the parties Was manifested bv their subsequent conduct, by 
their sole and independent enjoyment of these properties”. There is thus a 
most distinct finding on the part of the Additional Commissioner that there was 
a separation in fact, although no formal document could be produced, and pro- 
bably thex'o never was any lorniiil document executed between the parties. If 
there had been, it might have been very dilUcult to prove it. This judgment 
was given after a car&ful examination of the evidence in the case, and certainly 
appears to their Lordships to be a fair inference from it. * 

[310] There was then an apjioal from the judgment of the Additional 
Commissioner to the Chief Court of the Punjab, and it is to be observed that 
although this was an appeal from an Appellate Court it was not limited, as 
such appeals under the Code of Civil Procedure are, to questions of law, and 
the Chief Court had authority to deal with the evidence and decide questions 
of fact. After noticing the evidence, and the facts that were relied upon as 
showing that the property continued to be held as undivided family property, 
the first learned Judge of the Chief Court says: “ Under these circumstances 
I am of opinion that in 1854 at latest, and probably several years earlier, 
Baftan Chand had begun to hold adversely to thf* plaintiff’s father, even if 
there had been no such acquiescence on the iiart of the latter as to operate as 
a de facto partition. Whetlier there had been such acquiescence the lapse of 
time and Mangal Sein’s raaniffist dissatisfaction with the existing state of 
things 10 years before his death, make it difficult satisfactorily to determine”. 

Jt has been argued by Mr, Mayne, who appeared for the appellant, that 
this shows that this learned Judge was not satisfied tliat there had been an 
aotuM or a de /ocio separation. That he was so satisfied appears from the 
previous passages in his judgment, in which he says, after speaking of the 
presumption of a family being joint, “ but the presumption may be weakened 
or even rebutted, by proof of facts which give rise to an inference that the pro- 
perty is held in separate ownership, even though there is no evidence of a formal 
partition”. This part of hisjudgment shows that he was of opinion that there 
had been a separation, or partition, in fact , but that even if that ha4 not been 
the case, there was the question of the operation of the adverse possession. 
The judgment of the other learned Judge is more distinct upon the question! 
He says : The finding of the Additional Commissioner that there was (at least 
BO far back as 1854} an absolute de facto separation between Battan Chand and 
Mangal 8ein, and that Battan Chand was not the manager of the joint family 
property, seems perfectly right, and, as far as I can understand. Mr, Parker”— 
that is, the Judicial Assistant Commissioner — came to the same oonclasion In 
the 6th and 7th pages of the printed judgment”. ^ 
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[311] Thus, upon the question which was the real issue between the 
parties, whether there had been a partition of the family property, there are 
the findings of three Courts, all of which appear to have looked very carefully 
ipto the evidence. The judgments are very full, and nothing has been urged 
before their Lordships by the learned counsel for the appellant which in any 
way shows that the conclusion which they came to was not a fair inferencfi 
from the evidence in the case It does appear that more than 40 years ago — 
although there might not have been any formal document drawn up between 
these persons — there was a partition of the family property. 

The Additional Commissioner dismissed the plaintiff's suit entirely, but 
on the appeal to the Chief Court it appeared that there was a small portion of 
the property of which there had been no partition ; and on that ground the 
Chief Court modified the decree of the Additional Commissioner by excepting 
that portion from the decree dismissing the suit. That decision has not been 
appealed from by the respondent. 

The result, therefore, is that their Lordships will humbly a^ise Her 
Majesty to affirm the decree of the Chiel Court, and to dismiss this and 

the appellant will pay the costs. 

Appeal dismissed. 

Solicitors for the Appellant : Messrs. T, L. Wilson and Co 

Solicitors for the Respondent Bhugwan Dass : Messrs. SpcecMy, Mumford, 
Landon and Rogers, 

C. B. 


NOTES. 

[Ab regards partition being inferrible from separate poaNCsnioii and eujoyinont, sec also 
29 All., 354 ; 13 Bom., 25 . 31 All., 412 There may be oral partition , 18 Bom , 611 ; 9 
G.L.J., 133 ; 34 Mad., 72, but when the partition is effeeted bv aii instrument in writing 
and is of the statutorv value, it most bo registered . — lU M'L.J., 228.] 


[ 18 Cal. 811 ] 

PRIVY COUNCIL 

The lOih and *A0th November, IhVO. 

Present : 

Lord HoBHorsE, Lkjrd MACNAfUiTEN. Sir B. Peacock, Sir R. Couch 
AND Me. Shand (Lord Shand). 


llurro Nath Rai Chowdhri Plaintiff 

versus 

Randhir Singh and others Defendants. 


• [On appeal from the High Court at Calcutta. I 

Hindu law — Widow — Power of Hindu widow to alienate — Qualified title to 
alienate in contracting debt by manager of estate charging itjin the 
hands of heir — Responstbiliiy of lender — Rate of interest, * 
as regards necessity^ distinguishable. 

A suit was brought by a creditor who had advanced money for the payment of Government 
ifvenue upon an estate under the management o! [S18] a Hindu widow. The plaintiff's 
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ageDt had received rents to a certain amount from part of the estate. Held^ that the plaintiff 
ought to have taken care that this sum was applied in part reduction of the debt to him, 
and that it must be deducted from the amount chargeable to the estate in the hands of the 
reversionary heir. Hunooman Persad Panday v. Munraj Koomveree (6 Moore’s I. A., 393) 
followed. * 

The widow was borrowing in a case where it wah for the plaintiff to see whether there 
was actuall}' a ground of necessity for the loan Though the loan was necessary, for her 
to borrow at the high rate of interest charged, considering the security which she gave, was 
not necessary. The rate of interest had therefore been rightly reduced to twelve per cent. 

Appeal from a decree <24th March 1886) varying a decree (28th August 
1882) of the Subordinate Judge of Bajshahi. 

The suit out of which this appeal arose was brought by the appellant 
to recover Rs. 28,837, for money advanced by him to Shamasunderi Bai, the 
first defendant. Slie was the widow of Gobind Persad, and purporting to act 
under his authority, hud adopted to him Radhika Persad, the second defendant. 
The claita was secured by mortgages upon the family estate, executed by 
Shamasfitfcleri for liorself, and as guardian of the adopted son, who was a minor. 
The question now raised was whether the transactions between the plaintiff and 
the first defendant w(fre binding on the estate in the hands of the reversionary 
heirs. 

Shamasunderi commenced to borrow in 1877 and continued till 1880, the 
loans amounting to Rs. 17,650, secured by eight mortgages upon the property 
left by Gobind Persad. 

The first defendant admitted the execution of the bonds, but asserted that 
they were not intended to bind the estate or herself, having been merely part 
of an arrangement whereby the plaintiff* had undertaken to incur all the 
expense of a suit that had been going on in the family to set aside a compromise, 
it having been agreed that the plsbintifi should receive a six-annas share of all 
the property recovoied. She had another defence upon the bonds, which was 
that the consideration had not been received on her account, but for the use and 
benefit of the minor defendant as heir Another defence, upon failure to 
establish either of the above, was that a sum of Rs. 10,000 had been received 
by the plaintiff's agent, Shamacharan Rai, which wa>a part of the rents of 
[8133 the estate, and should have been allowed in account with the widow as 
manager. The Court did allow' tlio deduction of Rs. 7,700, part of this sum, 
there having been an admission of Rs. 2,239 by the widow, and the suit was decreed 
against her for Rs. 21,076, with interest and costs. But as against the minor 
defendant, the Court dismissed the suit, holding that the plaintiff had not 'made 
out that the loans, as agaipst him, were binding. 

TIu 3 plaintiff appealed to the High Court, and, while his appeal was 
pending, a decision was given in another suit, to which Shamasunderi Bai was 
a party, that the adoption bv her of Radhika Persad was invalid. Also she 
died pending the appeal, andJjy order of the Court Randhir Singh, claiming as 
the next reversionary heir to the estate, and Romanath Sein, as puiehaser of 
part of it from him, were substituted as respondents in the appeal. 

The High Court (McDONELL and GHOSE, JJ.), in part disagreeing with the 
Subordinate^ Judge, held that about half the claim was binding on the estate, 
and in part agreeing with him. held that this amount must be reduced by the 
sum received by the plaintiff’s agent. Deducting this Rs. 10,000. for the 
balance the High Court decreed in the plaintiff's favour, reduging the intereet 
claimed down to suit brought, from 18 per cent, to 12 per cent. 
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The plaintiff having appealed, 

Mr. C. W, Anithoon, for the appellant, argued that the whole amount 
claimed should have been decreed against the estate. He relied on the finding 
Ijjaat the widow had borrowed for necessary purposes, the consideration money 
stated in the bonds having been advanced. It had been for the respondents to 
show that the advances had not been made for the benefit of the estate, and citing 
Hunooman Persad Panday v. Munraj Koonweree (6 Moore’s I. A., 393), he 
argued that the appellant had done all that had been required of him in 
advancing to a person whose powers to charge the estate were limited. He had 
inquired, and had acted bond fide with due caution, oo that he was not bound 
to see to the application of the«Bs. 10,000. 

Mr. J. D, Mayne, for the respondents, was not called upon. 

Their Loi'dships’ judgment was delivered by 

[814] Sir B. Peacock. — Their Lordships are of opinion that the judg- 
ment of the High Court is correct, and that it ought to be afiirmed. 

The learned Judges of the High Court in delivering their judgment say : — 
" The question arises, what are the particular sums of money in respect to which 
the plaintiff is entitled to any charge upon the estate ? It is alleged, and the 
recitals in the bondq are to the effect, that the moneys were borrowed for three 
purposes — ^first, litigation expenses , second, maintenance of thq widow and 
deb-sheba ; and third, Goveinmont revenue". With regard to the litigation 
expenses, the learned Judges disallow the amount claim^, upon the ground 
that the plaintiff has not proved what those litigation expenses were , that he 
has not properly rendered any accounts of them, and that under those oircum- 
stances he is not entitled to a decree in respect of them. As regards the main- 
tenance of the widow and deb-sbeba they say:- “We cannot say that the 
plaintiff was entitled to a decree as against the estate for the sums of money 
said to have been advanced for maintenance and deb-sheba except as regards 
the sum of Bs. 2,239, which is admitted by the lady in her deposition to have 
been received by her, and which is proved by Srinath Dobey to have been paid 
for maintenance and deb-sheba expenses. To this extent we think the plaintiff 
is entitled to chsurge the estate". As regards the payment of Government 
revenue the learned Judges allow* Bs. 12,418-10-6, which is proved in the 
judgment of the Court to have been paid by the plaintit! as Government 
revenue. They thus hold the plaintiff to be entitled to Bs. 14,657-12-6, as 
money which had been paid by him for maintenance and deb-sheba and for 
Government revenue, the litigation expenses having been disallowed, and their 
Lordships are of opinion that the High Court rightly so held. 

A question then arises whether a sum of Bs. 1Q,000, which has been found 
by the Courts below to have been received by the plaintiff's principal man of 
business on account of the rent, ought to be deducted from the sum of 
Bs. 14,667-13-6. 

Their Lordships think that the plaintiff oug|;^t to have soon that this sum 
was applied in reduction of the debt for which the estate was liable, and that the 
judgment of the High Court was right in deducting the whole of that sum, 
leaving Bs. 4,657-13-6 as the [319] proper sum to be allo wed to him. It is 
eontended (or the plaintiff that he was not boufid to see to the application 
of the money. The rule laid down in Hnnooman Persad PandUy v. Muntod 
Koonwtree (6 Moore's I. A., 393, at p. 424) is this:—** Their Lordships think 
that if he does so inquire, and acts honestly, the real existence of an al le ge d 
sufficient and rqffcsonahly credited necessity is not a condition prooedent to the 
•validity of his charge, and they do not think under suoh ciroomstanoes he is 
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bound to see to the applioation of the money But then their Lordships 
proceed further and give the reason why he is not bound to see to the 
applioation of the money. They say The purposes for which a loan is 
wanted are often future, as respects the actual application, and a lender 
can rarely have, unless he enters on the management, the means of ooif- 
trolling and rightly directing the actual application In this case the plaintiff 
did have the control and actual application of the money, and having that 
control and application he was bound to see that the money was properly 
applied. 

There was also a further question relating to interest. The learned 
Judges of the High Court say : — ''The bonds* stipulate payment of interest 
at the rate of 18 per cent, per annum. We do not think that the plaintiff is 
entitled to this high rate of interest as a charge upon the estate. But we are 
of opinion that the ends of justice would be quite met by allowing him interest 
at the rate of 12 per cent, per annum, which is to be calculated upon the 
several sums of money as they were advanced from time to time up to the date 
of the decree ”, and tliey allow the plaintiff a total sum of Rs. 6,194, the sum 
which they give for interest being the difference between this sum and the 
above-mentioned surn of Rs. 4.657-13-6. It has been said that there is a mis- 
calculation of the interest at the rate of 12 per cent. If there is, the plaintiff 
ought to have applied to the High Court to set the figures* right, and no doubt 
they would have been set right. No such application having been made, the 
decree ought not to be reversed upon this ground. 

Then comes the question, was 12 per cent, a sufficient rate of interest? 
The widow was borrowing in a case of necessity. It was for the plaintiff to 
see whether there was really and fairly a [316J ground of necessity. Was 
there a necessity to borrow at the rate of 18 per cent. ? That is a question to 
which he ought to have applied bis mind , and if it were unreasonable to 
suppose that the widow could not borrow the money at a less amount than 
18 per cent he ought not to have charged her that rate. 

Their Lordships think therefore that the High Court were right in not 
allowing interest as against the estate at a higher rate than 12 per cent. 

For these reasons their Lordships think that the decree of the High 
Court ought to be affirmed ; and they wnll humbly advise Her Majesty to that 
effect. The appellant must pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellant: Messrs. T. L. Wilson and Co. 

Solicitors for the Respondent : Messrs. Wrentmore and Swiiihoe. 


* NOTES. 

[ Ab regards borrowing for the payment of Government revenue, see also 36 Gal., 753 ; 
13 C.W.N., 486; (1912) 1 M.W.N., 49. 

As regards meeting the costs of litigation, see also 6 Bom. L.R., G28 ; 25 All., 296 ; 81 
All., 497 : 86 I.A., 138 ; 16 Mad., 67 ; 31 Cal., 433 ; 6 C.L.J.,*462, 490. 

As regards necessity having to be proved for a high rate of interest, see also*5 O.L.J., 
542 ; 1 C.L.J.. 199 ; 6 C.L.J., 462 ; 6 C.L.J,, 490. 3 
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SRIBAM SAMANTA V, 


[18 Cal. 816 I 

APPELLATE CIVIL. 

The Hfid Maixh, 1891. 

Present : 

Mh. JirsTicE Norris and Mr. Justice Beverley. 

Sriram Samanta Plaintiff 

versus 

Kalidas Dey and others Defendants/ 

Second Appeal — Snuill Cause Court case^ — Suit for mesne profits — Provincial , 
Small Cause Court Act (IX of 188/ )y Sch. II, Art. SI. 

Where the plaintifi, after obtaining a decree in a Auifc for poa^essioii of certain land of 
which he had been dispossessed by the defendants, brought a suit in the Munsif's Court for 
mesne profits for the period during which ho had been kept out of pos'fcssion, and the suit, 
though partly decreed bj the Muusif, was dismissed by the District Judge, Md, that such a 
suit was not cognizable by a Small Cause Court, and therefore a second appeal in the suit 
would lie to the High Court. 

The facts of thte case were as follows . — 

The defendant No. 3 was the owner of certain lands. The defendant No. 2 
had obtained a decree against the defendant [31 7 J No. 3. The defend- 
ant No. 3 in-order to pay off the decree sold the lands to the plaintiff, who 
deposited in Court the amount due to defendant No 2 under his decree. The 
defendant No. 2 did not take the money out of Court, but caused the lands to 
be put up for sale, and they were purcha.sed by him and Ins brother, defendant 
No. 1, and they obtained the sale certificate and entered into possession. 

The plaintiff thereupon sued to recover possession of the lands and obtained 
a decree. 

He now sued to recover mesne profits for the years 1292 and 1294. The 
amount he claimed was Ks. 389-7. The Munsil gave the plaintiff a decree, 
but not for the whole amount sued for. 

On appeal the District Judge reversed the Miinsif’s decision and dismissed 
the suit with costs. 

From this decision the plaintiff appealed. 

Baboo Saroda Churn Milter for the Appellant. 

Baboo Promoth Nath Sen for the Respondents 

The arguments and cases cited are fully stated in the judgment of the 
Court (Norris and Beverley, JJ.) which, after stating the facts as 
above, continued • — 

In second appeal the only point urged is that the Judge was wrong in hold* 
ing that a certain petition, upon which the Munsif had relied, was inadmis- 
sible in evidence by reason of its not having beei> formally proved. 

Thedearned pleader for the respondents raised a preliminary objection that 
as the suit was of the nature cognizable by a Court of Small Causes, and the 
subject-matter did not 'exceed Bs. 500, no second appeal lay. 

Fpr the appellant it was contended that the suit was one for the profits 
of immoveable property belonging to the plaintiff which had been wrongfully 

* Appeal from Appellate Decree No. 6C6 of 1890, against the decree of R. F. 

Esq., Judg;^ of Burdwan, dated the 6th of March 1890, reversing the decree of Baboo^Bai 
Narain Chuckerbutty, Munsif of Kutwa, dated the 16th of August 1889. ^ 
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received by the defendants," vhioh by virtue of art. 31 of sohedule II of Aot 
IX of 1887 is exempted from the cognizance of a Court of Small Causes. 

The learned pleader for the respondents relied upon the following oases, 
vie., Bam Peart Delia v. Dinonath Mookerjee (10 W. B., 375), Bheennck Lall 
MahUm V. Bung Lall Jdahton (11 W. B, 369), and Makhan Lall Datta 
[3M] V. Oortbullah Sardar (1. L. B., 17 Cal., 541). For the respondents the 
case of Krishna Prosad Nag v. Mai zuddin Biswas (1. L. B., 17 Cal.,^707) was 
relied on. 

The oases in ttie Weekly Reporter were cases under the repealed Act of 
1865, section 6 of which erfacted that the following suits should be cognizable by 
Courts of Small Causes, viz., **clain)s for money due on bond or other contract, or 
for rents, or for personal property or for the value of such property, or for damages 
when the debt, damage or demand does not exceed in amount or value the 
sum of five hundred rupees, whether on balance of account or otherwise 
In Ram Peari Delia v. Dinonath Mookerjee (10 W. B.,375), Macphebson and 
Bayley, JJ., held that a suit for mesne profits only, no question of title or 
right arising in it, was within the meaning of this section, and that if the 
amount claimed did not exceed Bs. 500, by virtue of section 21"^ of Aot XXIII 
of 1861, no special appeal lay. The facts of the case are not given. In Sung- 
ram Singh v. Juggun Singh (2 N. W. P., 18), it was held that a suit for assess^ 
mesne profits^ within the pecuniary limits of section 6 of the repealed Act, was 
a suit for damages and therefore cognizable by a Court of Small Causes. 

In Krishna Prosad Nag v. Maizuddin Biswas (I. L. B., 17 Cal., 707), the 
learned Judges say that the case of Sungram Singh v. Juggun Singh (2 N. W. P., 
18) *'ha8 never been follovred". In one sense this is no doubt correct, for it was 
decided after the case of Bam Peari Delia v. Dirumath Mookerjee (10 W. B., 
375) ; but with all due respect, the dictum is somewhat misleading, for 
the case of Bam Peari Delia v* Dinonath Mooketjee distinctly decided that a 
suit for mesne profits within the pecuniary limits of section 6 of the repealed 
Aot was a suit for damages, and therefore cognizable by a Court of Small 
Causes. The case of Bheenuck Lall Mahton v. Bung Lall Mahton (11 W. B., 
369) is not in point. That whs a suit for damages for carrying away standing 
crops. It was contended that section 6 of the repealed Aot was limited to 
damages in respect of moveable property alone, and that standing crops were 
immoveable property. The Court iield that the section made no distinction 
between suits for damages to moveable property and suits for damages to 
immoveable property. 

[81#] The case of Makhan Lall Oatta v. Oortbullah Sardar (I. L. B., 17 
Cal., 541) came before this Court upon a reference from the Judge of the Small 
Cause Court of Sealdah, and no one appeared on the reference. In that case 
the plaintiff sued for Bs. 20 as damages for use and occupation' of his land by 
the defendant for three months, alleging that the defendant had occupied the 
land for that period without his consent, and had used some of the earth for 
making wall sidings. The lea,rned Judges (Tottenham and Ameer Ali, JJ.) 
held that the suit was cognizable by a Court of Small Causes. • 

* [8ec. 27 : — No speoial appeal shall lio from any decision or order which shall be panBed 
on regular appeal aftar the passing of this Act by any Court 
No special appeal from subordinate to the Sudder Court, in any suit of the nature 
decision of any Court cognizable in Courts of Small Causes under Aot XLII of 1S0O 
subordinate to the Sudder (for the estabiishment of Courts of Small Causes beffond the fecoZ 
Court in certain suits. limits of the jurisdiction of the Supreme Courte of Judicaiure 
established by Royal Charter), when the debt, damage, or 
demand for which the original suit shall be instituted shall not exceed five Ihindrcd Bnpeea * 
bnt every such order or decision shall be final.] 
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The case of Krishna Prosad Nag v. Maizuddin Biswas (I. L. B., 17 OaL, 
707) came before the same learned Judges, It was a suit for damages for 
cutting and carrying away grass growing on plaintiff's land. The defendant 
oontended that such a suit was one “ for the profits of immoveable pro> 

perty wrongly received by the defendant". This contention was overruled. 

It was held that “ article 31, schedule II of Act IX of 1887 does not except 
from the jurisdiction of a Court of Snciall Causes suits for damages for trespass 
and for the forcible appropriation of crops or the produce of land". This was suffi- 
cient for decision of the case ; but the learned Judges go on to discuss the question 
whether a suit for mesne profits is now, whatever iqay have been the case under 
the Act of 186/3, cognizable by a Small Cause Court, and they express a strong 
opinion that it is not so cognizable. 

From that opinion, as at present advised, we are not prepared to differ^ 
and we must therefore hold that the preliminary objection fails. As intimated 
in the course of the argument, we think that, having regard to the circumstances 
under which it was filed and used in the first Court, the plaintifi should have 
an opportunity of proving the petition relied on. We therefore direct the District 
Judge to take such evidence as the plaintiff may produce to prove the 
jietition, and to return his finding upon such evidence to this Court at his 
earliest convenience. 

The appellant must pay the costs of this appeal. 

The costs of the suit in the lower Courts and of the taking of the 
further evidence will be dealt with aftei the iludge’s finding has been returned 
to this Court. 

J. V. W. 


NOTES. 

[ Ah regcirds the point of vecoiul appeal this ease was overruled : — (1896) 88 Cal., SSilsee 
also (1900) 21 Mad., liU , (1905) SO Bom., 147 , (1900) *25 Bom., B5 . (1892) 15 M.id , 298 ] 
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[820] APPELLATE CIVIL. 

The 4th Marche 1 891. 

Present : 

Mr. Justice Tottenham and Mr. Justice Ameer Ali. 


Boghu Nath Pershad and another Defendants 

versus 

Harlal Sadhu (PlaintifT) and others Defendants.' 


Transfer of Property Act {IV of s. 82 — Mortgage — Contribution — 

Apportionment of the mortgage debt — Mortgage decree. 

A brought a suit upon a mortgago bond Five of the dcfcudaiitH who had subsequently 
purchased all the mortgaged properties, contended that under section 82 ^ of the Transfer of 
Property Act the mortgage debt should be apportioned between the various mortgaged pro- 
perties, and that each defendant should be allowed to pay off his rateable share of the 
mortgage debt. 

Heldt that the intention of section 82 was not that the hen of the mortgagee should be 
split, but simply to determine the liabilities of the purchasers inter se* ; and that therefore all 
the mortgaged properties were liable in satisfaction of the plaintiff’s claim. 

This was a suit upon a mortgage bond. The only defendants who contested 
the suit were persons who had subsequently purchased all the mortgaged 
properties. They contended that under s. 82 of the Transfer of Property Act 
the amount of the plain titl’s claim should be apportioned between the various 
mortgaged properties according to their respective values, and that the plaintiff 
should be made to accept from each defendant his rateable share only of the 
mortgage debt The Subordinate Judge was of opinion that all the mortgaged 
properties were liable in satisfaction of the mortgage debt, and that the ques- 
tion of contribution must be left to a separate suit between the defendants inter 
se. Accordingly the Subordinate Judge gave the plaintiff a mortgage decree foi 
the whole amount of his claim. 

Shoo Golam Lall, defendant No. 12, one of those who defended the suit, 
appealed to the District Judge. The District Judge agreed with the Subordinate 
Judge in his view of the law and dismissed the appeal. 

Sheo Golam Lall died on the 9th Kartick 1293 (25th October 1886), and 
his heirs Boghu Nath Pershad and Sheo Churn Lall appealed to the High Court. 

[3213 Mr. C. Gregory and Baboo Akshya Kumar Banerjee for the Appellants. 

Moulvie Mahomed Yusoof^ Baboo Karuna Sunder MookerjeCt and Baboo 
Satish Chunder Ghose for the Bespondents. 

• Appeal from Appellate Decree No. 2218 of 1889, against the decree of J. Crawford, Esq., 
Judge of Gya, dated the 7th of August 1889, affirming the decree of Baboo Abinash Chunder 
Mitter, Sul^rdinate Judge of Gya, dated the Qlst of December 1888. 

t £Sec. 82. — Where several properties, whether of one or several owners, are mortgaged to 
secure one debt, such properties are, in the absence of m contract 
Contribution to mortgage to the contrary, liable to contribute rateably to the debt secured 
debt. by the mortgage, after deducting from the value of each pro- 

perty the amount hf any other incumbrance to which it is 
subject at the date of the mortgage. 

Where, of two properties belonging to the same owner, one is mortgaged to secure one 
debt and then both are mortgaged to secure another debt, and the former debt is paid out of 
the formei property, each property is, in the absence of a contract to the contrary, liable to 
contribute rateably to the latter debt after deducting the amount of the former debt from the 
value of the property out of which it has been paid. Nothing m this sAstion applies to a 
property liable under section eighty-one to the claim of the second mortgagee.] * 
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Mr. Gregory conteDded on behalf of the appellants that, as the mortgaged 
properties had passed into other hands and the original mortgagor was no 
longer the proprietor, under s. 82 of the Transfer of Property Act the 
lower Courts should have apportioned the mortgage debt between the several 
persons who then owned the properties, and should have allowed the appellants 
to pay off their share of the mortgage debt. 

The respondents were not called upon. 

The judgment of the Court (Tottenham and Ameer Ali, JJ.) was as 
follows : — 

This was a suit to recover monev due upon a mortgage by the sale of the 
mortgaged properties, which were the five properties originally mortgaged ; and 
it appears that some have since passed out of the hands of theoriginal mortgagor. 

The present owners were made parties to the suit. The present appeal 
has been preferred by one of those parties, the orit^inal defendant No. 12 ; and 
the point which we have to decide is whether by virtue of s. 82 of the 
Transfer of Property Act this defendant is entitled to require the plaintiff, 
mortgagee, to apportion his claim amongst the various properties mortgaged, 
and to accept from the appellant his rateable share only. 

The learned Pleader for the Appellant has not been able to put before us 
any authority for hris construction of s. 82 of the Transfer of Property Act, 
nor are we aware of any such authority. 

We think the position is not tenable, but that the lower Courts are quite 
right in the view they have taken of section 82. w^hen the District Judge 
says, ** that the intention of the law is not that the hen of the mortgagee 
should be split, but simply to determine the liabilities of the purchasers 
inter se” Section 82 upon the face of it refers to contribution as between the 
various persons who may be liable with respect to the same debt. It seems to us 
that the lower Courts were quite right in allowing the plaintiff a decree for the 
whole sum claimed, making all the mortgaged properties liable for the satis- 
faction of that decree, and [822 J leaving it to any one of the defendants who 
might have to pav up more than his rateable share to recover with reference 
to s. 82 of the Transfer of Property Act from his co debtors. 

This appeal is dismissed with costs. 

Apf/eal dismissed 

O. D. P. 


NOTES. 

c It hSB been held that section 82 T. P. A.. 1882, merely refers to the liabilities of the 
ownecs of incumbered estates inter se ; 18 Cal.. 320 ; 20 Bom., 615 ; 21 Mad., 369 ; see also 
Dr. Bash SehaH Ohose on Mortgages, Vol. II (1914), IV Kdfn., 814. 

In 7 CX.J., 374 it wafs held that there was nothing in the provisions of the Transfer of 
Property Act to support the view that as between the mortgagee and the holders of the equity 
of redemption, the mortgagee is bound to distribute his debt raieably upon the mortgaged 
properties ; see also 39 Mad., 317 ; 30 Cal., 755 ; 1 G.Ii.jr, 337 ; 3 C.L.J., 571.] 



JOOODINDBO NATH V, SABUTliUNDUai DEBI Ac. [l89l] LL.R. 18 Cal. 823 

[18 Cal. 888] 

APPELLATK CIVIL. 

The 4ih March, 2S91, 

Present ;* 

Mb. Justice TRBVELyAN and Mr. Justice Banerjbe. 

Jogodindro Nath Defendant 

^ versus 

Sarut Sunduri Debi, on her death her heir Hemanto Kumari Debi and 
another Plaintiffs . 

Appeal — Withdrawal of — Appeal from order permitting withdrawal — 

Decree — Civd Procedure Code (Act XIV of IH82), ss. 3, 373 and 588. 

An order made by an Appellate Court under section 378 of the Civil Procedure Code 
giving pcrmifeiHioD to withdraw a suit with liberty to bring a fresh one is not a decree within 
the meaning of section 2, and is not appealable. 

Qanga Bam v. Data Ram (I. L. R., 8 All., 82) di8»ented from. Kalian S%nghv. Lekhraj 
Singh (1. Ij. R., 6 All., 211) approved of. * 

The plaintiffs brought a suit against the defendant for the recovery of 
possession of a certain piece of land. The Munsif dismissed the suit on the 
ground that it was barred by limitation. The plaintiffs appealed and the 
Rubordinate Judge passed an order under section 373 of the Civil Procedure 
Code, giving them permission to withdraw the appeal and the original suit with 
liberty to bring a fresh suit. 

From this order the defendant appealed 

At the hearing of the appeal a preliminary objection was taken on behalf 
of the respondents that no appeal lay. 

The Advocate-General (Sir Charles Paul), Baboo Hem Chunder Banerjee 
and Baboo Srish Chunder Chowdhry for the Appellant. 

Baboo Das and Baboo Grija Sunkei’ Mozumdar for the Respondents. 

[388] The judgment of the Court (Trevelyan and Banerjee, JJ.) 
was as follows : — 

The learned pleader for the respondents has taken a preliminary objection 
that no special appeal lies in this case. The order of the Court below, which 
is the subject of the appeal before us, is an order giving leave to withdraw the 
appeal and to withdraw the suit with liberty to bring a fresh suit. The appel- 
lant before that Court had a decree made against him by the first Court, and 
the Appeal Court, under the powers which it has under the Code similar to 
those exercised by an original Court, gave this leave. The learned Advocate- 
Oeneral, who appears for the^ appellant, contends that an appeal does lie. The 
order is not included amongst the orders which are appe^able under se^ion 588 : 
but he contends that the order made is a decree within the meaning of the word 
decree " as given in section 2 of the Code of Civil Procedure. A decree is there 
defined as “ the formal expression of an adjlidioation upon any right claimed, 
or defence set up, in a Civil Court, when such adjudication, so far as regards 
the Court expressing it, decides the suit or appeal.** T here ca n be no q uestioD 

* Appeal from Appellate Decree No. 1089 of 1890, against the decree of Baboo Kali Oharn 
Ghosal, Buboidinate of Mymensingh, dated the 16th May 1890, reversing the decree of 
Baboo Mohendra Lai Ghosh, Mansil of Ptogna, dated the 4th of January 1889. « 
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that where an order of this kind is made by the first Court it does not come 
within the definition of a decree in the terms of section 2 : but it is contended 
that in cases in which a decree of the first Court has been got rid of by a decree 
of the Appellate Court, the order which gets rid of that decree must be itself a 
decree : and in support of this conitention he relies on a decision of Mr. Justice 
Straight and another learned Judge of the Allahabad High Court in the case 
of Ganga Bam v. Data Bam (I. L. E., 8 All., 82). There is no doubt that that 
decision is an express authority in favour of the proposition , but there is also 
an earlier decision of another Division Bench of the same Court, the case of 
Kalian Singh, v. Lekhraj Singh (I. L. E., 6 All., 211),^ which is an authority for 
the contrary proposition. Speaking with all respect to the Court which gave 
judgment in the case of Ganga Ram v. Data Bam (I. L. E., 8 All., 82), it seems 
to us that we must prefer the other decision with regard to this matter. We do 
not think that this order is in any sense a decree. The setting aside or annul- 
ling of a decree by the Appellate Court, as it has been done in this case, does 
not set aside [324] the decree as the term is used in its ordinary sense . it does 
not substitute anything for the decree which is set aside, but simply wipes it 
out and loaves the parties to the determination of their rights in a subsequent 
suit, and what is done with regard to the first Court's decree is merely ancil- 
lary to the rest of the order, which is not a decree. The rest of the order does 
not express any adjudication on the thing claimed, and the setting aside of the 
first Court's decree, or annulling it, whatever the term used may be, is also 
no adjudication upon any right claimed. It savs, it is true, that the person 
who obtained that decree will not be at liberty to make use of it, but the right 
which is declared by that decree will still be open for the determination of the 
Court in the subsequent suit, and is not adjudicated upon m this particular 
suit. It has also been pointed out to us that the Appellate Court in setting 
aside the decree does not do so in any sense ol adjudicating whether the decree 
was a right or a wrong decree That being so, we think that no appeal lies 
against an order of this description, and this appeal must therefore be 
dismissed with costs. 

C. D. P. Appeal dismissed. 


NOTES. 

[This was followed in (IflDdJ 16 All., 19 , (1895) 17 All., 97 , (1899) 27 Cal., 362 sm also 
(1898) 21 Mad . 421.] 
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* 

118 Cal. 881] 

APPELLATE CIVIL. 

Tlie 9th February, 1891, 

Present : 

Mb. Justice Norris and Mb. Justice Beverley. 

Bepin Behari Chowdhry One of the Defendants 

^ verms 

Annoda Prosad Mullick and another Plaintiffs.’’^ 

Arbitration — Civil Procedure Code {Act XIV of 1882), s. 510 — 

Power of Court to appoint new arbitrators. 

The Court; has power under s. 610 of the Code of Civil Procedure to appoint a new 
arbitrator in the place of another only when the latter had consented to act as arbitrator. 

Pugardm Ravutan v Mcndtnsa Ravuian{l., L. R., G Mad., 414) approved of. 

This appeal arose out of an application under s. 521 of the Civil Procedure 
Code to set aside an award. 

[3251 The plaintiffs brought a suit against the defendants. Five persons, 
who were nominated by the parties to the suit, were appointed arbitrators by 
the Munsif to settle the matters in dispute between them. They were appoint- 
ed arbitrators without any communication having been made to any one of them 
by either of the parties, and consequently without their assent to act having 
been first obtained. One of the five persons, originally nominated as arbi- 
trators by both the parties, took no notice of his nomination and refrained 
from all action whatever in tlie matter. Thereupon the Munsif, purporting to 
act under section 510 of the 'Code, with the consent of the defendants, but 
against the strenuous opposition of the plaintiffs, appointed a new arbitrator. 
The award was made ; and the plaintiffs applied under section 521 of the 
Code to set aside the award on the ground, niter aha, that the award was 
illegal, inasmuch as the new arbitrator had been appointed against the wishes 
of the plaintiffs, and the Court had no power under section 510 to appoint a 
now arbitrator in the place of a person who not only had been appointed arbi- 
trator without his consent to act as such having been previously obtained, but 
who had taken no notice of his nomination, nor any part whatever in the 
arbitration proceedings. The Munsif overruled the objection and made a decree 
in terms of the award, dismissing the suit. The plaintiffs appealed to the 
Judge, who, in allowing the appeal, delivered the following judgment : — 

“ In this case the chief point for determination is whether any appeal lies. 
It is contended by the defendant that the latter part of section 622, Civil 
Procedure Code, is conclusive on the question. The plaintiffs, however, urge 
that before that section can be rightly held to apply it must be shown that 
there has been a valid and legal award, and that in the present instance this is 
not the case. It appears that one of the five persons originally nonlinated as 
arbitrators by both the parties abstained from taking any notice of the nomina- 
tion, and refrained in fact from all action whatever in the matter. The Court, 
therefore, with the consent of the defendant, but against the strenuous 
oppositionof the plaintiffs, appointed another individual as arbitrator, purporting 

• Appeal from Order No. 184 of 1890, against the order of H. T. Mathews, Esq judeu of 
Burdwan, dated the 27th of May 1890, reversing the order of Baboo Rai Narain Chakravartv 
Munsif of Cntwa, dated the 30th of March 1889. • ^variy, 
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to act UDdar the provisioos of saotion 510 of the Civil Procedure Code, On 
reading that section along with section 522, [325] my first impression was 
that the Court was perfectly justified in taking this course, that the award 
was good, and that no appeal lay. The plaintifif's pleader, however, has drawn 
my attention to a ruling of the Madras High Court in the case of Pugardm 
Bcmitan v. Motdmsa Eavutan (1. L. B., 6 Mad., 414) which certainly seems 
to bear out his contention. By this ruling it appears to have been decided 
that section 510- of the Civil Procedure Code presupposes that the arbitrators 
have first consented to act, and have declined after the reference to arbitration. 

In this instance, as in that, what actually occurred was that the consent of the 
person who failed to act had not been previously obtained. Section 510, there- 
fore. did not apply : and the appointment by the Court of another individual as * 
arbitrator in his place, against the wish of the plaintiffs, was accordingly ultra 
vires. The result is that the award was invalid. Section 522, therefore, is 
inapplicable. The Munsif's decree is consequently appealable. There being 
no materials on the record on which this Court can come to a finding on the 
merits of the case, the appeal must be decreed and the suit remanded under 
section 562 of the Civil Procedure Code. Costs to abide the result.” 

From this decision Bepin Behari Chowdhry, the principal defendant 

appealed to the High Court. 

« 

Dr. Eash Behary Qkose and Baboo Jogesh Chunder Dey for the Appellant. 

Baboo Jogendra Chunder Ghose for the Respondents. 

It was contended on behalf of the appellant that the Munsif was justified 
under the circumstances of the case, and iiad full power under section 510 of 
the Code, to appoint a now arbitrator, and that therefore the award was valid. 

It was also contended that, under section 522 of the Code, no appeal lay from 
a judgment upon award, but this contention was overruled on the authority of 
the case of Joy Prokash Lall v. Shea Golam Singh (I. L. R., 11 Cal., 37). 

The judgment of the Court (NoHRisaad Beverley, JJ.) was as follows: 

We think that this appeal fails and must be dismissed. 

As the point, so far at any rate as this Court is concerned, is a new one, I 
will state the facts and give the reason for the conclusion at which we have 
arrived. 

[387j Tr appears that the plaintiffs brought a suit against the defendant. 
Five persons weie nominated as arbitrators to settle the matter in dispute- 
between the parties. There is no evidence to show that any one of these five 
persons had been p’-eviously communicated with either of the parties, and 
therefore nothing to show that any of them bad given his consent to accept 
the position of an arbitrator. The so-called five arbitrators were ij^ointed by 
the Munsif at the suggestion of the respective parties in Court. It appears 
that one of these five persons abstained, as the Judge finds, from taking any 
notice of^the nomination, and refrained from any action whatever in the matter. 

The Munsif thereupon nominated, as he called it. a fifth arbitrator. 

We think that that proceeding on the part of the Munsif was illegal, and 
that section 510 of the Code of Civil Procedure, under which he purports to aet, 
applies only in oasm where a person has signified his assent to take uRon himselif 
the duty of an arbitrator, and after so signifying his as sent dies, or refuses, or 
becomes incapable to act, or leaves British India under the circumatMioes 
therein referred to. That view was taken by the Madras High Court In the 
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case of Pugardin Ravutan v. Moidinsa Bavutan (I. L. B., 6 Mad., 414) referred 
to by the District Judge, and in that view we concur. 

We think therefore that the appeal fails, and must be diamissed with 
costs. 

C. D. P. Appeal dismissed. 


NOTES. 

[The Privy Council in (1911) 98 All,, 148 held that according to the true construction of 
sec. 510 C.P.G., 188'2 the Court might appoint a new arbitrator lu the place of one who had 
refused nomination, and that a refusal to act was within the section* This case was over- 
ruled in it. * 

A similar view to that in this case was taken in (1910) 9 I. C., 173 : 21 M. L. J., 263 ; 
(1909) 6 A L.J., 351 . (1900) P.R., 110 . (1894) 17 Mad,. 498 . (18S2) 6 Mad., 414. 

For the present law see the C.P.C., 1908 Sch. II, para 5 (n).] 

[ 18 Cal. 887 ] 

APPELLATE CIVIL 

The 3rd March, I89J. 

Present : 

Mr. Justice Norris, Mr. Justice Beverley 
AND Mr. Justice Baner.iee. 

Charu Chunder Pal, Guardian for Satish Chunder 

Pal, Minor Defendant 

versus 

Nobo Sunderi Dasi and another Plaintiffs," 

Hindu law —Inheritance — Stful hart— Bengal School of Lata — 

Widowed daughter with dumb son — Daughter’s son. 

Under the Bengal School of the Hindu law a widowed daughter having a son who is 
dumb at the time the succession opens out (bulls not sbuw.i to bmneurabiy dumb) is entitled 
to succeed tio her mother’s in preference to a daughter's son. 

[828] The facts of the case and the authorities cited are sufficiently stated 
in the judgment of NORBIS, J. 

Baboo Umakali Muherjee and Baboo I'ant Mohun Das for the Appellant. 

Baboo Mohini Mohun Roy and Baboo Golap Chunder Sircar for the 
Bespondents. 

The following judgments were delivered by the Court (Norris, Beverley 
and Banehjee, JJ.). 

Norris, d. — The facts of this case are as follows : — 

Mehal Bildiha was the stridhan of one Hariprtya, given to her by her 
father at the tiine of her marriage. Haripriya died on 16th July 1881, leaving 
three daughters, viz , Koermonf, Nobo Sunderi, the plaintiff No. 1, and Tunimonh 
the plaintiff No. 2. At the time of Haripriya's death, Koermoni's husband was 
alive, and they had an adopted son, Satish Chunder, the defendant No. 1 ; Nobo 
Sunderi was a widow with a son, Shoshi Bhusan ; Tuuimoni was a childless 
widow. Shoshi Bhusan is now dumb and partially deaf, and has been so since 

* Appeal* from Appellate Decree No. 400 of 1890, against the decree of Baboo Dwatka 
Nath Bhuttaoharjee, Subordinate Judge of Midnapore, dated the 18th January 1890, alfinni&g 
the decree of Baboo Krishna Dhun Mukerjee, Muusif of Midnapore, dated 22nd of Aitil 
1889. 
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1879; he was not born dumb, but oould speak for some years at least in bis 
boyhood. After Haripriya’s death, Koermoni got into possession of the mebal 
and had her name registered ; she remained in possession down to the time of 
her death in February 1885, since when the defendant No. 1 has been in 
possession. 

The plaintiffs sued for possession of the mehal and for mesne profits ; they 
alleged that thev were the preferential heirs to their mother’s stridhan; that 
Koermoni had no title thereto ; that if she had any title it was extinguished by 
her death, and that defendant No. 1 had no title. The plaint asked that if the 
Court should he of opinion that the plaintiff No^ 2 had no title by reason of 
her being a childless widow when the succession opened out on Haripriya's 
death in 1881, a decree might be passed in favour of the plaintiff No. 1^ 
exclusively. 

The Munsif decreed the suit in favour of the plaintiff No. 1, and the 
Subordinate Judge affirmed the Munsif’s decif^ion. 

The plaintiff No. 2 does not appeal, and it is clear that the decision as 
regards her inability to inherit is correct. 

[329] Tlie defendant No. 1, complaining that the Subordinate Judge’s 
decision is erroneous in point of law, has coniu to this Court in second appeal. 

The appeal wa*s first argued before my brother, Bevebley and myself on 
the 16tb ultimo, and as it raised an important point of Hindu law, we arranged 
that it should be re-argued to-day, when we have had the assistance of our 
learned colleague Mr. Justice Bankrjee. 

The case has been very ably argued on both sides ; for the appellant by 
Baboo Umakah Mukerjee, and for the respondent, by Baboo Mohint Mohun JBoy. 

At the first hearing Baboo Umakah contended that Koermoni was the sole 
heir to her mother’s stridhan. This contention was based upon tbe construc- 
tion which the learned pleader sought to put upon the words 'parried daughter” 
in verse 9, section 11. , chapter IV of the D.iyahhaga. xhe verse runs as 
follows But for the cause above stated, the son and maiden daughter 
have a like right of succession. On failure of either of them the goods belong 
to thv other. On faihue of both of them, the succession devolves with 
equal rights on the married daughter who has a son and on her who may have 
male issue. For h> means of their sons they may present oblations at solemn 
obsequies'*. It waK contended that ** married daughter ” meant a daughter 
whose husband was alive, to the exclusion of a widowed daughter. The con- 
tention htki* not been pressed to-day, and i think it is sufficient to say that it 
is not tenable. 

The learned pleader’s second contention at tbe first hearing, which be has 
again strenuously urged to-day, was of a two-fold character. 

In the first place, it was urged that Nobo Sunderi's right to succeed to 
her mother’s stridhan depended upon her having a son capable of conferring 
spiritual benefits on her behalf on Hitripriya in existence ft the time the 
succession opened out. In the second place, •it was contended that Shoshl 
Bhueaif, being dumb at the time the succession opened out, was tneaiiable of 
conferring spiritual benefits on his mother’s behalf on Haripriya. It will be 
convenient to consider the second branch of tbe argument first. 

[330] In support of it the learned pleader relied on the following authori- 
ties The Code of Manu, Chapter IX, verse 201 ; the Dayabhagay Chapter 
V, verses 6, 7, 9, 10, il, 17 and 18 ; the Dayakrama Bangraha, Chapter HI ; 
the Day atatwa. Chapter 14, verse 8 ; and Dr. Jolly’s Tagore Law Leotdtee 
pages 274 ana 275 
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I only propose to reier to certain passages in the Dayabbaga relied on by 
Baboo Umakalt, for the law there laid down is stated in almost precisely 
the same terms by the other authorities. 

Verse 7 of Chapter V of the Dayabhaga says : — " So*' (the same author 
i, a., Manu) ** impotent persons and outcastes are excluded from a share of the 
heritage ; and so are persons born blind and deaf ; as well as madmen, idiots, 
thedtmb and those who have lost a sense (or a limb)." Verse 9 says The 
term ‘ bom ’ ts connected in construction with the words * bhfid * and ‘ deaf.' 
One who is incapable of articulating sounds is dumb. 

The exclusion from the inheritance is based upon the incapability of per- 
forming religious ceremonies . and upon the authority of these verses 
supported as they are by the other authorities, Baboo Umakali contended that 
dumbness to render the person ai&ictod therewith incapable of performing 
religious ceremonies, and therefore of inheriting, need not be, as in the case of 
blindness and deafness, congenital ; that if a man was dumb when the succes- 
sion opened out, he was ipso facto excluded from the inheritance as being a 
person incapable of performing religious ceremonies, and thereby conferring 
spiritual benefits on (he deceased owner of the property. In the view 1 take 
of the first branch of the learned pleader’s contention, 1 think it is unnecessary 
to express any opinion upon this point. If we had to .decide it, we should 
also have to 4<3oid6 the much more diificult point, whether, admitting that a 
son who is dumb when the succession opened out, though not congenitally so, 
is excluded from the inhentaiico, the mother of such a son is thereby excluded 
from the inheritance to her mother’s stndhaa—ii point which, as remarked by 
my brother Banerjee in his Tagore Law Lectures, page 358, is at present 
undecided. 

1 now proceed to consider the learned pleader’s contention that Nobo 
Sunderi's right to succeed to her 'mother’s stndkan [33 1 ] depended upon her 
having a son inexistence at the time the succession opened out capable of 
conferring spiritual benefits on her behalf on her mother. 

It was argued that the words for by means of their sons they may present 
oblations at solemn obsequies " at the end of verse 9 of section II, chapter IV of 
the Dayabhaga, conclusively showed that the existence of such sons at the 
time the succession opened out was the reason for allowing the mothers of 
such BOOS to inherit 1 am of opinion that this oontention cannot prevail. 
Not only do not these words by themselves show that the capability to “present 
oblations at solemn obsequies " must be a capability in existence at the time 
the succession opens out, but a careful consideration of the whole verse points 
conclusively to a contrary conclusion. 

The preferential heirs* to a woman’s stndhan are according to the verse 
declared to be the son and “ the maiden daughter." The fact that the maiden 
daughter succeeds as joint tenant with her brother is alone sufficient to dispose 
of this argument. But let us look a little further : — “ The married 
daughter who has a son " an^ “she who may have male issue," are on failure 
of “ the son and the maiden daughter " entitled to succeed as joint tenao^.“ She 
who may have male issue " means “ a married daughter who may have male 
issue,'* for the rights of the “ maiden daughter " have been already declared. Now 
“ a married daughter who may have male issue " is a married daughter not past 
childbearing, whose husband is alive. I am not in a position to say 
whether the words “ for by means of their sons they may present oblations at 
solemn obsequies “ are connected in oonstruotion with “ maiden daughter " as 
well as with “ the married daughter who has a sen," and her may have 
male issue," but 1 think it is clear that the existence of a son and the * 
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potentiality of conceiving a son are, supposing that either is neeessary, equally 
recognised. The son of the married daughter may be only an hour old when 
the succession opens out ; such married daughter would be clearly entitled to 
succeed upon the above supposition, because he may at some future time be able 
to “ present oblations at solemn obsequies/' So also the married daughter who 
may have male issue succeeds, upon the above supposition, because such 
[332] male issue if born of her may at some future time be able to ** present 
oblations at solemn obsequies/’ 

In this case it is not found that Shoshi Bhusan is incurably dumb ; for all 
that appears to the contrary, he may recover and at some future time may be able 
on his mother's behalf to confer spiritual benehts on Haripriya by the perfor- 
mance of religious ceremonies. Therefore he seems to me to stand in the same 
position as the son of the married daughter only an hour old, and as the poten- 
tial son of the married daughter who may have male issue. For these reasons 
I am of opinion that this appeal fails, and must be dismissed with costs. 

Beverley, J. — I ooneur. 

Banerjee, J. — I entirely concur in the judgment which has been just 
delivered by my learned brother. 

The question argued before us is whether under the Bengal law a widowed 
daughter having a sen w’ho is dumb at the time the succession opens out is 
entitled to succeed to her mother's strtdhan in preference to* a daughter's 
son ; and the learned vakil for the appellant contends that tJial question 
ought to be answered in the negative, because tne reason why a daughter 
having or being likely to have male issue is entitled to a certain place in the 
order of succession is her ability to confer spiritual benefit on her mother by 
means of oblations presented by her son , and that reason cannot liold good in 
a case like this, where the son is dumb. 

A good deal of argument was addressed to us on behalf the appellant to 
show that dumbness in order to disqualify a person from inhOTiting need not be 
congenital ; and if it were necessary todecdde that question in this case, 1 should 
have felt inclined to answer it in favour of the appellant’s contention. But I do 
not think it necessary to go into that question here, because the real question 
that we have to decide is not whether this dumb son, Shoshi Bhusan, is himself 
entitled to inherit, but whether his dumbness disqualifies his mother from 
inheriting. Upon that question most of the authorities referred to in argument 
do not throw any light. All that is necessary to entitle the plaintiff, Nobo 
Bunderi, to bucceed in this caseib that she should have a son by means of whom 
she may present oblations at solemn obsequies. That is the only qualification 
required of her by the Dayabhaga (see chapter [333] IV, section II, paragraph 9). 
That provision of the Hindu law, as 1 understand it, does not require any pre- 
sent capacity in the daughter's sou to confer spiritual benefit by means of 
oblations at solemn obsequies. It only requires the existence of the possibility 
to confer such benefit ; and the question is whether such possibility exists in 
the present case. ^ 

Nqyr there is nothing to show that the dumbness of Nobo Sunderi'6 son 
is absolutely incurable, and that he may not in future be able to present obla* 
tiona at solemn obsequies. That being so. 1 think the condition required by 
the Hindu law of the Bengal school to entitle Nobo Bunderi to succeed to the 
stridkan of her mother in preference to a daughter's son has been fully satisfied. 
Indeed, it would be importing into this provision of the law something that is 
not implied by it, if we were to hold that l^ause the son of Nobo Bunderi, if now 
the suooessioni^penedout to him, would not be entitled to succeed, that would be a 
* reason for excluding his mother from inheriting as a daughter hairing 
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issue. This being my view of the Hindu law governing this case, it is unneces- 
sary to consider the question whether the rules of exclusion from inheritance 
in the case of property left by males are applicable to succession to stndhan. 

J. V. W. Appeal dts^nissed. 


[ 18 Gal 838 ] 

APPELLATE CIVIL. 

The 4th Marche 1801. 

Present 

SiE W. Comer Pethkram, Kt., Chief Justice, and Mr. Justice Ghosb. 


Sheo Sahoy Panday Plaintid 

versus 

Ram Rachia Roy Defendant." 


Bengal Tenancy Act (VIII of IfyfyO), s. 29, cL (b) —Enhancement of rent by 
contract — Agreement not within the section. 

All agreement embodied in a kabuliyat to pay a rertam amount of rent agreed upon by 
the parties in sottlofbent of difleroncvN between them as to what bad been the amount and 
character of the rent, and to avoid further litigation, is not an agreement to enhance within 
the meaning ci t). *29, clause (6) of the Bengal Tenancy Act 

[334} This was a suit for the recovery of Rs 246<4 principal, nagdi rent 
for the year 1295 F.S. in respect of the defende^nt’s nagdi kasht land 
situated within the plaintiffs proprietary mouzah on the basis of a registered 
kabuliyat datod the 10th May 1885 executed and delivered by the defendant, 
the plaiutid' alleging that the defendant cultivated during the agricultural 
season of 1295 F.S. 66 bighas 2 cottaiis of land at an annual jama of Rs. 206 
including road and public works cesses, and appropriated the entire produce 
thereof, the land l)eiag held on the nagdi system. The defendant generally 
denied the claim, and alleged that the land was held by him as his ancestral 
guzashta kasht at a rental of Rs. 153-1-6, and that the plaintiff having been 
defeated in previous litigation u])on the same subject-matter, had instituted 
the present suit with the object of destroying tlie defendant’s guzashta right 
and enhancing rent payable by him. 

The lower Courts found that this kabuliyat was genuine, and Jiad been 
*duly executed and registered under the following circumstances : — There had 
been a long course of litigation against the defendants and other raiyats 
with reference to the rents of their holdings. On the 29th June 1886 the 
present plaintiff filed a suit against t he p re sent defenda nt, seeking to recover 

* Appeal from Original Decree No. 18 of 1891 transferred from appeal from Appellate 
Decree No. SS44, by an order of this Court on the 9th of January 1891, against the decree of 
3. G. Ohari($B, Esq., Judge of Shahabad, dated tho 29th of June 1889 ; ai^nuing the dooms of 
&bM NisUrun Banerjee, Mansif of SasBeram, dated the i2th of January 1889, , 
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reniffor tbe holding now in suit oaloulated as bhowh rent or rent in kind. The 
defendant pleaded that the tenure was nagdt^skud that the rental was Bs. I58-l-8» 
and the case was decided on hrst appeal by the then District Judge of 
Shahabad in the defendant's favour, and an apical gainst this decision was 
dismissed by the High Court, the plaintiff's suit being dismissed with costs. 
Portions of the judgment of the District Judge above referred to are set out in 
the judgments delivered in this appeal. 

Shortly after the decision of the High Court in his favour, the defendant, 
along with other raiyats who were exhausted by the previous litigation, agreed 
to set off the arrears of rent which were due by them to the plaintiff against 
the costs which they were entitled to recover from him. the plaintiff undertak- 
ing not to sue for the arrears or for a further enhancement. A settlement was 
thus effected between the plaintiff and the defendant, and pottah and kabuliyat 
were exchanged,^ the defendant agreeing to pay rent at the rate of Bs. 206 per 
annum, or [SSSj more than 2 annas in the rupee in excess of the former 
jama of Bs. 153-1-6. 

At the first hearing of the case in the Munsifs Court, a point was raised 
in argument as to whether the kabuliyat, though established in evidence, came 
within the operation of clause (2), s. 29 of the Bengal Tenancy Act (VIll 
of 1889) ; that is, whether tiie kabuliyat amounted to a contract by which the 
money rent was enhanced within the meaning of tlie section. Upon this point 
the lower Courts held that the defendant was an occupancy raiyat, that the 
contract was void to the extent not allowed by law, and that the plaintiff oouli 
not recover more than the previous jama of Bs. 153-1-6, together with an 
enhancement at the rate of 2 annas in the rupee, or 12i per cent, upon the 
former yama as allowed by s. 29 of the Tenancy Act, being Bs. 172-3-9. 

By consent of the parties the case was treated as an appeal from an 
Original Decree and heard as such upon the evidence, the appellant undertaking 
to prepare the paper book and give a copy to the respondent within a month. 

Mr. Woodrop\ Moulvie Mahomed Yuauf, and Baboo Raghunancbin Rcrahad 
appeared for the Appellant. 

Baboo Auhinash Chundrr Banerjee appeared for the Bespondent. 

Mr. Wuodroffe — The question is as to the construction of s. 29, clause 
(5) of the Bengal Tenancy Act, whether where there is a dispute between 
landlord and tan ant and an agreement is come to of the nature of the 
present one, that is to be regarded as a contract for enhancement or a new 
independent contract My contention is the present case does not fall within 
8. 29, which contemplates a fixed money rent agreed on between landlord 
and tenant. The findings of tho first Court shew thdre was a series of contests 
as to the natnre and conditions of the tenancy, and there being a prospect 
of further litigation, a reconciliation took place and pottahs and kabuiiyats 
were interchanged. This is noL a contract for enhancement, but a contract for 
the settlement of differences to avoid further litigation. A similar case may be 
mentioned by way of illustration where a tenant agrees to pay a larger amount • 
of rent in consideration of an agreement not to measure the land on the part 
of the landlord. The rent is not C83fQ enhanced in such a case because there 
wae nothing in the nature of a fixed rent between the parties. 

Baboo A ubinaah Chunder Banerjee for the Bespondent. — The kabuliyat does 
not purport to be a seftlement of the rent upon a new basis, and its effect was 
in fact to eQh||nc8 the rent hy more than 12} per cent., so the agreement 
qpntained in it is only binding upon the tenant to *tha extent allowed by s. 29, 
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The following jadjmontB wore delivered by the Court (PSTHEBAM^ O.Jm 
and Ohok, J.) 

Petheram, C — This was a suit instituted in the Court of the Munsif 
of Sasseram by a zemindar to recover the sum of Bs. 246-4 from a raiyat on 
account of the rent of his holding, which the plaintiff stated the defendant held 
under a registered kabuliyat, dated May 10th, 1885, at an annual rental of 
Bs. 206. Tbe defence set up in the statement was that the alleged kabuliyat 
was a forgery, and that the land held by the defendant was bold by him as 
ancestral guzashta khasht at a rental of Bs. 153-1-6. Both the lower Courts 
have found that the kabuliyat is genuine, and was executed by the defendant, 
and that question is not disputed now ; hut it was argued before tbe Munsif 
and the District Judge that the entire rent cannot be enforced, because the 
kabuliyat contravenes the provisions of s. 29 of the Bengal Tenancy Act, 
inasmuch as, if it is proved that the rent payable by the defendant for the 
land was Bs 153-1-6 prior to the 10th of May 1885, the effect of the kabuliyat 
of that date was to enhance the rent by more than 12i per cent., and that the 
agreement contained in it is only binding on tlie tenant to the extent allowed 
by law. Both the lower Courts have accepted this view, and have given 
judgment for the plain tiif for an amount calculated at an annual rental of 
Bs. 153-1-6 plnia per cent., or a total rental of Bs. 1X2-3-9. The plaintiff 
has appealed^ to this Court, and contends that when the case is understood, tbe 
agreement embodied in the kabuliyat is not an agreement to enhance within 
the meaning of s. 29, but is one to pay a ran tal agreed upon by tbe parties 
In settlement of a dispute between them as to what had been in fact the rental 
of the land held by the defendant within the plaintiff's zemindari. By oonaent 
of the parties the case has been treated as a re'^ular appeal, and the whole of the 
fSSTj evidence which was taken before the Munsif is before us. It appears 
that prior to the year 1886 there had existed disputes between the parties 
with reference to the rent of this holding, and on the 29l:h of June 1886 the 
present plaintiff' filed a plaint 'against the piosent defendant to recover rent 
for the holding calculated as bhowli rent, or as the value of a Bhaxe of tbe 
produce. The defendant defended the suit on the ground that tbe tenure was 
not a bhmvh, but a nagdi tenure, that the rental was Bs. 153-1-6, and he paid 
money into Court on the basis of that rental. 

That case was decided in first appeal by Mr. Tweedie, the then District 
Judge of Shahabad, who has written a judgment in a somewhat eccentric and 
ambiguous form, and the fact that the form of the judgment has caused to a 
great extent the present litigation and expen •se should 1 think, be a warning 
to Judges to make their judgments as clear as possible, and not to include in 
them matters which are ngt before them for decision. 

After stating that ha does not believe the evidence for the plaintiff, but 
that he does that of the defendant, he says : — ** For reasons given order 
for decree, it is found and decreed — 

I. — That Z (the tenant) is not liable to pay rent in kind or by money 
equivalent of kind for the jote held by him (issue No. 2). 

" U. — That Z is liable to pay cash rent only, namely Y (the amount 
found due) for tbe whole jote as held by him (issue No. 5). 

III. — That the appeal be, and the same hereby is decreed, and that 
. plaintiff's suit be, and the same is hereby dismissed; that 
plaintiff shall pay the defendant's costs in both Courts and 
interest thereon at 6 per cent, per annum, to run from this date 
to realization. * 
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“ IV.— That, laotwithstanding the diamiasal of the suit as laid and by 
Jaave of the defendant, the plaintiff shall be at liberty, if he 
thinks £t, to re&lize the cash rent (Y) for the period covered by 
this suit by withdrawing so much thereof as is in deposit, and 
by ordinary execution with respect to the over-plus. Interest 
on that portion which is not deposited is allowed, as from this 
date to realization, at 6 per cent, per annum." 

[338] This judgment was appealed to this Court in second appeal, and 
the appeal was dismissed. 

Afterwards the parties came to settlement, under which the plaintiff gave 
the defendant a receipt in full for all rent then due, and the defendant gave 
the plaintiff a receipt in full for all costs. No money passed, and I gather 
that the monev which had been deposited in Court, and which is mentioned 
in Mr. Tweedie’s judgment, was taken opt by the defendant, to whom it would 
belong under the settlement, and as part of the settlement the defendant 
executed the kabuliyat set up bv the plaintiff in the present action, and the 
defendants have remained in undisputed possession ever since. Both the lower 
Courts in the present case have based their judgments on the assumption that 
the defendant’s rental was by Mr. Tweedie’s decree decreed to be Bs. 153-1-6, 
and have considered* that no settlement would be binding on the defendant by 
which he agreed to pay a higher rent than that sum plus per 'cent. 

I am unable to agree in this view. The only portion of the document 
written by Mr Tweedie which hftd any binding force between the parties was 
that portion which dismissed the suit with costs. The amount of tiagdt rent 
was never in issue and was never discussed by the plaintiff, nor was the Judge 
ever called upon to adjudicate upon it, and it is evident that one of the con- 
siderations which induced defendant to agree to the settlement was that the 
plaintiff was threatening further litigation to obtain a larger fiagdi rent than 
that i^mitted by the defendant. There is no evidence on the record, except 
that afforded by Mr. Tweedie’s judgment, that the rental ever wasRs. 153’l-6, 
and having regard to the fact that the written statement does not disclose any 
such defence as that now set up, I do not think there is any reason for taking 
fresh evidence or for remanding the case, and consequently T do not think 
it is proved here that tlie rental decreed by tlio kabuliyat exceeded the old 
rental by more than I2i per cent., and it is I think apparent that the arrange- 
ment of May 10th, 1685, was come to, not as an enhancement of an existing 
rent, but as a settlement of a dispute as to the amount and character of the 
rent, and is not within the provisions of section 29 at all. I thiuk the 
CS89] appeal should be decreed, and the judgment and decree amended hy 
increasing the amount to that claimed by the plaint*iff in his plaint, that is, 
for a sum calculated at a rental of Rs. 206 per annum. 

Ohoset J.— If this appeal has to he decided upon the issues which were 
raised by the written statement of the defendant, Jihero can be no doubt that the 
decree o^the Court below cannot stand. That Court, however, having allowed 
a new question to be raised at the final hearing of the suit, and upon which 
question the judgment is against the plaintiff, the doubt that at one time 
arose in my mind wjis whether we could rightly decide this appeal without ‘ 
sending down an issue for trial to the Court below. The question that was 
raised at the final hearing was whether the kabuliyat executed by. the defen- 
dant fell within the purview of clause 2, section 29 of the Bengal Tenancy Act* 
and whether tlv plaintiff was entitled to recover any inereas^ rent over and 
«bove 2 annas in the rupee upon what was the old jama of the defendant. Now 
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this question, although from one point of view a question of law, was really a 
mixed question of fact and law ; for before it could be decided, it had to be 
found what was the old rent of the defendant’s holding, and what was the true 
consideration for the kdbuUyat in question. These were matters which could 
only be adjudicated upon the facts proved in the case. 

No doubt, in the case that*was tried by Mr. Tweedie there was an issue 
raised as to what the amount of the nagdi jama, which the defendant set up, 
was, and that learned Judge did decide the issue in favour of the defendant ; 
and a declaration was enfjpred in the decree that he made in the suit to the 
effect that the amount of the jama was as the defendant alleged. But at the 
same time it must be borne in mind that another portion of Mr. Tweedie’s 
decree was that the suit be dismissed. If this decree of Mr. Tweedie stood 
alone, 1 should have been inclined to hold that it must be taken that the old 
jama was Bs. 153 odd; and that the rent fixed by the kabuhyat was 
in contravention of s. 29. But then’ let us see what does the kabuliyat 
itself say. After referring to the proceedings in the Court of First Instance in 
the previous suit, the document [S40j says as follows : — " That I, the 
declarant, preferred against the decree of the said Judge an appeal to the Court 
of the Judge of District Shahabad, and a decree was passed by the Court of the 
District Judge in favour of me, the declarant, under nagdi system, that the 
said proprietoV preferred an appeal to the High Court, Calcutta, against the 
decree of the Judge, and the High Court also upheld the decree of the Judge 
in favour of me, the declarant, in respect of the said land^'as nagdi ; that now I, 
the declarant, of my own will and accord, and m consideration of the real state 
of things take (from) the said proprietor the aforesaid 66 bighas 2 cottahs of 
lands as per four boundaries given below, together with dth and khairy and all 
riglits and interests thereto attached in patooa khet (land held in usufructuary 
lease) at an annual jama of Bs. 191-4-0 and Rs 5-14-0 as road cess and public 
works cess and Rs. 5-14-0 as putwari’s neg, in all Company’s Bs. 206, for a term 
of nine years from 1295 to 1303 Fusli”. Ami lower down, the document says — 
that the said kashtkar should keep the aforesaid lands under his possession 
and occupation, enjoy the proceeds of the said lands year by year, pay the said 
defined sum to the mah.k year bv year, without objection on the scores of drought, 
inundation and destruction by hailstones, on receipts and acquittances, and pay 
the said defined sura to the proprietor more or less according as the land may on 
measurement be found more or less. Should tlie defined sum payable by me, the 
kashtkar, fall into arrears, the said propriotoi shall have the power to realize 
the same from me, the declarant, by institution of suit, or in any other way 
possible, with costs and interests.” It will be observed that the kabuhyat no- 
where mentions the old jama to be Bs. 153 odd, as is now contended for by the 
defendant. It simply says that a decree was passed for the land as iictgdi ; and 
it then says that in consideration of the rml state of things ” the tenant 
agrees to take a lease for nine years at the jama of Bs. L94-4-0. This shows that, 
notvrithstanding the decision qf Mr. Tweedie, there was a contest between the 
parties as to what the true jama was ; and tliat, regard being had to thq ** true 
state of things ” (as the document itself says), the tenant settled all the differences 
that then existed with the landlord, and entered into the agreement embodied 
in the kahuUyat. I do not think it is leilly open to him now to go behind 
C841] the said agreement ; and it would ne t be right in the circumstances to 
remand the oase to the lower Court for the purpose of determining upon Evidence 
the question what was the old jama, and whether the rent that was agreed to 
be paid under the kabuhyat was an enhanov^mont in violation erf the terms of 
i 29 of the Bengal Tenancy Act. 


* 
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In this view of the matter, 1 agree with the Chief Justioe in allowing this 
appeal, and that with oosts. 

A. A. C. Appeal allowed^ 


MOTES. 

iSee also (1900) 28 Cal., 90 ; (1906) 38 Cal., 607.] 


[ 18 Cal. 841 ] 

PRIVY COUNCIL. 

The yth and 13th December, 1H90, 

Present : 

Lord Macnaghten, Sir R. Couch ani> Mr. Shand (IjORD Shand). , 


Lftia Muddun Gopal Lai Plaintiff 

versus 

Khikhinda Koer Defendant. 


[On appeal from the High Court at Calcutta.] 

Hindu law— - Inheritance — Mtiakshara — Dif^gualtficatian of a brother to share — 
Intention ascmdenced by conduct - Waive) of rights — Estoppel— Limilatton, 
Between the two surviving, brothers of a Mitak* hitra family, the action of the elder to the 
younger, who had been born deaf and duui!>, wa^ such as to recognise for some yean that 
the latter had a joint interest in the famil} property . The proper inference to be drawn from 
this was that the elder treated his brothei as a member of the familv, and entitled to 
equal rightA until it had become clear that his disqualihcation would never be removed by hie 
being cured. Their Lordships would not infer that there was an intention shown by the acts 
of the elder to waive the rights accruing to him in ci»nsequcnce of this disqualification, nor 
would they hold that his acts operated to create a new title in the younger. 

This branch of the family became 4«xtinct, the brothers having died, and also the elder 
brother's daughter, she having been the only descendant. This daughter had an only son, 
who died before her, after taking, however, the whole family estate under a gift made to him 
with his mother’s assent by his maternal grandfather in 187^. In 1862 the plaintiff, a oolla* 
teral relation, sued the widow of the donee to obt.aia the estate of the younger of the brothen. 
The widow made title under the gift to her dccoaaod husband, followed by his possession, 
and hers afterwards, since the date [842] of the gift. Upon the facts found, the suit was 
held to be barred by limitation. • 

AppeaC from a decree (12tb January 1887) of the High Court, affirming a 
decree (I6th May 1883) of the Subordinate Judge, Mo2ufferpore. 

This suit was brought against a widow some years after the death of bar 
husband, the son of the last survivor of his branch of his family. The plain- 
tiff was a collateral relation, who alleged that this family consisted of three 
brothers, named Kuldip Narain, Madhoram, and Sadboram, sons of Kisbeo 
Jiwan Lall, of^whom the last, Sadboram, was the survivor; and that he, the 
• plaintiff, as a sapind gotia" (the late Kishen Ji'wan Lai having been hie third 
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oousin) was entitled to Sadhoram’s estate. He did not sue for Kuldip’s share. 
The dates of the brothers’ deaths are stated in their lordships’ judgment 


The name of Sadhoram, who was born deaf and dumb and remained incur- 
able, was nevertheless in his early life entered in documents relating to the 
family estate, as one of the joint coparceners, though on account of his mental 
incapacity he was represented by a guardian. 

On the L3th September 1838, Kuldip for himself and as guardian of his 
minor brother, Sadhoram, entered into an agreement with Mussummat 
Bajbunsi Koer, widow of Madhoram, whereby he agreed to allow her to have 
one-third of the family estate for her life, after which it was to pass to himself 
and Sadhoram and their heirs. Mussummat Bajbunsi sued to enforce this 
agreement, but her suit was ultimately dismissed on the ground that, as the 
widow of an undivided brother, she had no right to share in the estate, and 
that as Kuldip was not the guardian c»f Sadhoram, he could not enter into an 
agreement which would deprive him of part of his inheritance. 

On the 29th February 1856, Mussummat Urhi Koer, describing herseli as 
mother and guardian, entered into an agreement, whereby after stating that 
his name had been originally enteied in documents, in the hope that Ins disease 
was not such as to disqualify him from inheritance, but that it had since been 
pronounced incurable, she fixed a certain annual sum for maintonanoe, and 
renounced the right to all the rest of the family estate in favour of Kuldip. 


[843] On the 18th June 1867 Kuldip executed a tamliknama in favour of 
his grandson, Biseswar, whereby, after leciting the suit by Bajbunsi Koer in 
1844, and the ikrarnamah of 29lli Februiir\ 1K56, and that he had no hope of 
male issue, he proceeded : Therefore 1 do of my own free will and accord, and 
with the consent of my daughter Samlochun Koer (who is a widow, and has 
DO other son beside the said Babu), make the said Babu my heir, successor, and 
representative, and put him in possession and occupation of all my moveable 
and immoveable properties.” Then followed provisions for the maintenance of 
the grantor and of the female members of the family. “ He shall take proper 
care of the maintenance and proper exjiensos of Babu Sadhoram, who is deaf 
and dumb and devoid of sense, so that lie may be in no want and difficulty. ” 

Dakhil kharij, or mutation of names in the Collectorate record, was effect- 
ed in the name ot Biseswar, who received rents and managed the property. 

The plaint (6th May 1882; alleged that Sadhoram survived Kuldip, and 
that Biseswar had been in possession without title (the tamliknama of 1867 
being inoperative) of all the interest that had belonged to the former. The 
defendant in her written statement alleged the disqualification of Sadhoram 
and alleged besides that he died before his brother Kuldip, also that the ^ 
tamliknama in her husband's favour was valid. She also relied on limitation, ^ 
and on this ground the suit was dismissed. 

The plaintiff appealed to the High Court, and on tiie Ist April 1885 that 
Court remanded the suit for decision upon the following issues ' — 

i. Did the tamlikniAna come into operation during the life-time of 
Kuldip , and if so, when ? • 

Did Bam Loohun Koer waive her right of inheritance, if a>ny, 
in favour of Biseswar ? 

Did any and what title pass by the tamliknama ? 

Upon«tbia remand the original Court decided that tlie tamliknama eaxne 
into operation during the life-time of Kuldip and before the death of 
Sadhoram; that Bamloohun did give at least an implied assent to the tamlik* 
aama, and therefore waived her right to the inheritanoe. As to the last question^ 
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lihe Subordinate Judge's view was that, though Sadhoram was not competent 
[3M] to take by inheritance, he might take by gift, and that the conduct of 
Kuldip in recognizing his brother as joint owner after his incapacity became 
apparent, amounted to the creation of a new title in favour of Sadhoram, who 
was admitted by his brother into a joint ownership and a joint possession, 
which made him a joint tenant with Kuldip. This title could not legally be 
renounced by his guardian in 1856, and continued till his death, when it 
devolved on Kuldip. In his opinion, therefore, '' the tamliknama passed the share 
of Kuldip in the joint estate to Biseswor, and that share, in the absence of any 
allegation to the contrary, might be presumed to have been half the entire estate 
on the dale of the gift.” 

Both parties appealed against this decision, and both appeals were dismissed. 

As to the legal result of the mode in which Kuldip had dealt with his 
brother, the High Court (WILSON and O'Kinealv, JJ.) were of opinion that 
it had the effect of giving a new and good title to Sadhoram, either by way of 
family arrangement:, or by virtue of the law of limitation, and that this title 
was in force in 1856. 

They then proceeded to examine whether the suit was barred hy limitation 
by virtue of what took place in 1856 and 1867. As to this, they said that in 
1867, Kuldip claiming to be the sole owner conveyed to Biseswar, and the 
conveyance in the clearest and n>ost express terms was not of an^ eight annas, 
but of the whole sixteen annate. This conveyance they pointed out was followed 
by absolute and exclusive possession on the part of Biseswar and this respon- 
dent after him. 

They added : — "Supposing, then, that limitation did not run during the 
life-time of Sadhoram, it certainly ran from the moment of his death. It 
appears to us that the very latest point of time at which the present cause of 
action can be placed is the death of Sadhoram, and that is the time at which 
the plaintiff has placed it in liis plaint. From that time, which is in the year 
1869, down to che institution of the present suit, is a period which clearly bars 
the suit. The result is that the suit is barred by limitation.” 

Mr. E. V, Doyiie and Mr. J, H. A, B^unsofi, for the Appellant, argued that 
the right of suit did not accrue to him until the death of Bamlochun Koer, 
which occurred in 1880 ; and that the suit was therefore within the period of 
limitation. Bamlochun Koer [349] was entitled as the daughter and only child 
of Kuldip Narain, whose brothers died childless and before him ; and shelhad 
not, by assenting to the tamliknama of 1867, disturbed the right of the heir to 
the inheiitance coming after her. To have done so would have been beyond the 
power of a daughter inheriting family estate. Her son died before her, and 
the title of the collateral heir, the present appellant, was therefore made out. 
Again, the tamliknama of 1867 could not transfer *tiie interest of Sadhoram, 
which, notwithstanding his disqualification accoiding to the Shaatras, had 
been treated as a subsisting interest, and was the eff ect of family arrangement 
confirmed by long recognition of his being entitled. Thus the possession of 
Biseswar by favour of his mother was not advefse as regarded the interest of 
SadhorAn to a collateral claiming after the death of Bamlochun Koer. They 
referred to the Transfer of Property Act, IV of 1882, sections 13 and 14. 

Mr. J. Oraham,Q,C., and Mr. Mayne, for the Bespondent, contended 
that, m fact, Sadhoram had no interest whatever, and that if he had, he having 
died before Kuldip, the transfer of 1667 was entirely witbiq Kuldip's 
right to make. Kuldip originated the tamliknama for the benefit of fais 
daughter's 8on» The previau9 oonduot and acts of Kuldip in recognizing an 
> interest in Sadhoram, when there was a hope of bis cure, could not be taken to 
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alter the state of things, which was that Sadhoram remained from first to last 
totally disqualified to inherit. When Eamloohun Koer assented to the tamlik- 
nama, she accelerated the vesting of the interest in Biseswar, her son. They 
referred to Omigapersad Kur v, Simhhoonath Burwan {22 W. R., 393), which 
decided that if a Hindu female, entitled to the succession, relinquishes her right, 
a complete title is vested in the reversionary heir. The effect of Ramlochun 
Koer's assenting to the tamliknama was to relinquish her estate, and when she 
did so was a question of fact found by both the Courts below in favour of the 
respondent. By that means the inlieritance was accelerated, with the result that 
the complete title was in Bji^swar, and after that could not devolve, on the death 
of his mother, upon the next heir of her father, but remained vested in Biseswar 
and his heirs, of whom his widow was the representative during her life. Thus, 
upon the [346] merits, the api^ellant could not succeed, and the suit had been 
rightly dismissed. There wore concurrent judgments below as to the facts and 
the suit was barred hy limitation , while both the Courts below had, without 
any real cause, weakened the case for respondent by their mistaken opinion 
that the acts and conduct of Kuldip showed intention to create, or did create, 
a new title in Sadhoram. 

Mr. B. V. Doytie replied. 

At the conclusion of the arguments, their Lordships* was 

delivered by 

Lord Maonaghten. — Kishen Jewan Lai, who seems to have acquired, 
or succeeded to, considerable projierty, moveable and immoveable, was the head 
of a Hindu family governed by the Mitakshara law. He died in the year 1835. 
He left issue three sons and no more. Kuldip was the eldest, and it is upon 
his acts and conduct that the question in this case mainly turns. The second 
son was Madhoram. He died about a year after his father’s death, without 
issue, leaving a widow nanie<l Rajbunsi. The third son, Sadhoram, was not 
more than two or three years old .when his father died. 

Twenty-two years afterwards the position of the family was this : — Kuldip 
was advanced in years. He was apparently a widower, and without issue 
living, except one daughter, Ram Lochun, and one grandson, the son of that 
daughter, who was named Biseswar. Rajbunsi was living, and entitled to 
maintenance under a compromise following litigation and a previous ineffectual 
compromise. Sadhoram was a widower, and childless ; but it appears that he 
had been deaf and dumb from his birth, and it is found that he was incapable 
of inheriting or succeeding to property according to Hindu law. 

In this state of things, on the Ibth June 1867 Kuldip executed a document 
called a tamliknama, stating the deaths of Sadhoram’s mother and wife, and 
the particular circumstance^ which showed that Sadhoram, by reason of his 
incapacity, had no interest in the property, and making over the whole of the 
property to Biseswar ; and Biseswar was then publicly invested with possession. 
Kuldip died on the 9th May 1870, Sadhoram having died in the previous 
ta«] year. Biseswar died in ^1876, without issue, leaving his wife, Khikhinda, 
who is the present respondent.* On Biseswar's death she succeeded to the pro- 
perty, anti continued to enjoy it, without any interruption from Biseswar's 
mother, Bam Lochun, who lived till 1880. 

In 1882 the appellant Muddun Gopal brought the present suit. By bis 
plaint he made no claim to the estate left by Kuldip. He left over that claim, 
he said, for another occasion. His case was that Sadhoram survived Kuldip, 
and that on Badhoram's death Biseswar illegally took possession under thq 
tamliknama, and he sued for recovery of possession of the propert^of Sadhoram. 
whose nearest heir he claimed to be. The Subordinate Oourt dismissed the 


237 



I.L.&. iS Cal. 84S LALA MTTDDUN GOPAL LAti V, KHIKHINDA KOEB (1890] 

suit, having found that Sadhoram was ineapable of inheriting, and also that 
he died before Kuldip. Muddun Qopal appealed to the High Court. The 
High Gourc agreed with the Subordinate Court both as to the inoapaoity of 
Sadhoram and the survivorship of Kuldip; but for some reason not very apparent, 
they seem to have thought that Muddun Gopal ought to be permitted to make out 
his case in some other way if he oould ; and acoordingly, with the consent of the 
respondent, given for some reason which is also not very apparent, they remanded 
the case to the Subordinate Court for the trial of certain issues. One of those 
issues was whether any and what title passed by the tamliknama. Further 
evidence was taken, and in the result the Subordinate Court held that though 
Sadhoram was incompetent to take by inheritance, he might take by gift, and 
that Kuldip, by recognising him as joint owner after his inoapaoity must have 
become apparent, had created a new title in his favour. Both parties took ' 
objections to the finding of the Subordinate Court. On the I2th January 
1887 the High Court pronounced final judgment. As to the legal result of 
Kuldip’s conduct, the High Court were of opinion that it had the effect of 
giving a new and valid title to Sadhoram, either by way of family arrangement, 
or by virtue of the law of limitation. Thev discussed the effect of the tamlik- 
nama, and the effect of Bisoswar's possession, which they held to have been 
exclusive ; and they^ came to the conclusion that the law of limitation ran 
against Muddun Gopal from Sadhorara's death at the latest, and that the 
suit was accordingly barred. 

[348] Their Ijordships are of opinion that the dismissal of the suit may be 
justified on other and, perhaps, sounder grounds. They are unable to agree with 
the High Court in thinking that the acts and conduct of Kuldip operated to 
create a new title in Sadhoram. [Indoubtedly up to the year 1856 Kuldip did in 
every way and on every occasion recognise Sadhoram as jointly interested with 
him in the family property. Nothing, ijerhaps, shows this recognition more 
plainly than the line of defence adopted in the litigation with Rajbunsi, in which 
her claim was defeated by sotting up Sadlioram’s interest. It is also shown by 
a deed of conveyance, by a petition for registration, by leases, and other 
documentary evidence. But novertheless their Lordships think it would be 
wrong to hold that Kuldip's position was prejudiced by his conduct. Kuldip 
ruiturally and properly treated his afflicted brother as a member of the 
family, and entitled to equal lights, until it became absolutely clear that 
his malady was incurable. Their Lordships think it would uot be reasonable, 
or conducive to the peace and welfare of families, to construe acts done out of 
kindness and affection to the disadvantage of the doer of them, by inferring a 
gift when it is plain that no gift could have been intended. 

Their Lordships are satisfied that there is no ground for supposing that 
Kuldip intended to divest himself of his own property or to waive any rights 
accruing to him by reason of Sadhoram's incapacity ; and they are equally clear 
that there is no principle of law founded on the doctrine of estoppel, or laches, 
or the law of limitation or otherwise, which compels them to hold that, under 
the circumstances of this case, Kuldip’s acts and conduct had an effect and 
operation which he oould not have intended or contemplated. 

Their Lordships therefore think that the suit was properly dismissed, and 
that this appeal ougltt also to be dismissed, and they will humbly advise Her 
Majesty accordingly. The appellants will pay the costs of this appeal. 

Appeal dimiused. 

Solicitors for the Appellant : Messrs. T. L, WtUon d Oo, 

Solidtor^for the Bespondent : Mr. Samud Oeorge Stevens. 

C.B. 
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[Acts of kindness ought not to be construed as waiver or estoppel of legal righta: — 
(1910) 9 I.G.. 1 (Cal.); (1002) 2 a. L. J., 226. 

Si# also (1997) 20 Mad , f07 as regards presumption of separate property.] 


[319] PEIVY COUNCIL. 

The ]8th a^id 1 9 tk*- December, 1890 and the 7th February, 1891, 

Present : 

Lord Hobhouse, Lord Macnaghten and Sir R. Couch 


Chandrabati Koeri and another Plaintiffs 

verms 

E. T. Harrington Defendant. 


[On appeal from the High Court at Calcutta.] 

• 

Bight of occupancy — Act X of 1859 (Bengal Bent Law), sections 6 and 7 — 
Bengal Bent Act {Bengal Act VIII of 1869) sections 6 and 7 — 

Mostajin lease — Cultivating possessimi. 

Under Bengal Act \n!ll of 1869, sections 6 and 7, as well as previously under the similar 
sections 6 and 7 of the Rent Act, X of 1859, a ra]>at paying rent for and cultivating land 
continuously for a period of twelve years had a rig it of occupancy, whether he held under 
a potta or not. * 

In reference to thiN, it was held that a lessee of land continuously in cultivating possession 
for a period of twelve years, under several written leases or pottas, which were for specified 
terms of years, but in which there was no express stipulation for the landlord's re-entry on 
their expiration, had a right of occupancy. The mi re existence of a term in a lease was not 
an express stipulation " to the contrary, within the meaning of section 7, so as to exclude 
the right of occupanc} . 

The decision of the Full Bench in 8heo Prokash Misaer v. Bam Sahat Singh (8 B. L. B., 
166) approved, and held applicable. 

In a suit for the recovery of possession, with mesne profits, of land, brought by a lessor 
against a tenant holding over, the defence was, as to part of the land, that the tenant had a 
right of occupancy, his cultivalihg possession having lasted for more than twelve years. 
The right was established, but the burden of proving to which part of the land it attached 
was u[Kin the tenant, and for proof as to this the suit was remanded. 

Appeal from a decree (4th June 1888) of the High Court, reversing a 
decree (31st March 1886) of the Second Subordinate Judge of Bhagulpore. 

The appellants, who brought this suit, were the zemindars of a separated 
one-third share of a mouzah, named Dahia, in pergunnah Naipore, in the 
Bhflkgulpore district. The respondent, defendant in the first Court, was the owner 
of the estate named Bhugwanpore, belonging to a neighbouring indigo factory, 
and lessee of land within Dahia. The plaint (13th March 1885) alleged, as the 
[850] ground of suit, that on the Srd July 1877 the plaintiffs granted a lease to 
the defendant of land somewhat less than their share of Dahia, comprising ^ 

"" * These Acts were wholly refueled by the Bengal Tenancy Act, VIJI of 1865, of the 

Governor-General in Council, which gives the law now in force on the subjeots to wld6il , 
they related. 
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bighas and some fractions, for a term of seven years* which lease expired on the 
5th September 1884, when the defendant, though required to give up possession, 
refused to do so. They claimed possession of the leased land, to be marked 
out in accordance with maps died by them, and mesne profits from the above 
date. 

The defendant, by his written statement, admitted the lease and his 
kabuliyat ; but as to 34 bighas 3 oottahs 8f dhoors, part of the land leased, he 
alleged that he had long been in possession, before the date of the lease, of 85 
bigahs in the entire of Dahia, so that before 1870 he had acquired a right of 
oocupancy ; and that out of them the 34 bigahs odd had under a partition of 
the revenue-paying estate in which Dahia was with other villages included (a 
partition made by the Collector in 1874) fallen into the putti or separate one- 
third share of the plaintiff ; and that of this he had a right to retain possession ' 
on his previously acquired title as a tenant with rights of oocupancy. He 
claimed the latter rights under the 6th section of Act VIII of 1869 of the 
Bengal Council, or the 20th section oi^ the Bengal Tenancy Act IV of 1882 of 
the Acta of the Government of India. " 

Having fixed issues as to whether the defendant’s possession of the disputed 
land commenced with the lease of July 1877, and whether he had a right to 
bold after its termination, the Subordinate Judge decided that “ the defend- 
ant’s possession [351] of the plaintiffs’ land was all along under one or 
another mostajiri, or farming lease.” The result was a decree for the 
plaintiffs. 

On the defendant's appeal, the High Court (Nokbis and O’Kikealy, JJ.) 
differing from the first Court, held that, though the defendant had taken a 
lease from the plaintiffs in 1867 for nine years of their share, during which 
term the butwara of Dahia had taken place, and the lands of the alleged jote 
bad fallen to the plaintiffs in severalty, the defendant had during those hutwara 
proceedings asserted, without contradiction hom anyone, his right as jotedar, 
and that therefore when the defendant in July 1877 took, on the expiration of 
the first term, a .second lease for seven years of the plaintiffs’ whole share, 
he should, in the absence of any expressed reference to the joto in the lease, be 
presumed to have continued to be both lessee for a term and jotedar, 9 . with a 
right of perpetual occupancy as to the lands of the jote, and one limited to se;(reu 
years as to those outside it. And they remanded the suit for the purpose of having 
the boundaries of the defendant's jote, in w’hich be claimed a right of occupancy, 
ascertained and laid down on a map. On this remand, an amin was deputed 
by the lower Court to identify the land, by reference to the butwara, the lease, 
and other papers, and to make a map. After hearing objections to the return 
made, under section 567 of the Civil Procedure Code, the High Court (NOBBIS 
and Beveblet, J J.) held that the remand order had been substantially carried 
out. They allowed the appeal, dismissing the suit, limiting the costs of the 
appeal to the first hearing, and making the defendant l>ear his own coats of the 
enquiry under the remand order. ^ 

* SeStioBR 6 and 7 were practically identical in betb the Bengal Bent Act, X of 1859, 
of the Legislative Council of India, and the Act of the Bengal Council, VIIX of 1^9. 
Section 6 enacted as follows -t-* E very raiyat who ha!!> cultivated, or held, land for a period of 
twelve years, has a right of occupancy in tho land cultivated, or held by him, whether it 
is held under a potta or not, so long as he pays the rent pH> able on account of the same. . 

' • ' The holding of his father, or other person from 

whom a raiyat inherits, shall be deemed to be the bolding of the raiyat withiiatbe meaning 
^tbis section 8t>ction 7 enacted : — “ Nothing contained in the last preceding section shau* 

held to afTeot ^he terms of any written contract for the cultivation of land entered into 
"Se^to”* ^ raiyat, when it contains any express stipulation eontraiy 


e 
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The plaintiffs now appealed, 

Mr. B. V. Doyne, for the AppelJants, argued that the respondent had, in 
fsbot, failed to show the right of occupancy by him as a raiyat, and therefore 
could not defend his retention of possession. He could not have derived ogou> 
panoy rights from other proprietors of the inouzah before the partition of 1874, 
as against the appellants, who were not parties to any such arrangement ; and 
in order to make good his claim to the right of occupancy, he should have 
shown that he held as a cultivating raiyat under [3S2J them. This he had 
not shown; and besides* this defect in his case, he had, by taking the lease 
of 3rd July 1877, admitted the ahscn;*e of such aright, and must be considered 
as having surrendered it, if any such right had previously existed. The lease 
expired in 1884, and the respondent was now retaining possession of the whole 
of the appellants’ share of Dahia. It further appeared from the return made 
by the amin that no defined area was in the respondent’s possession, as to 
which it could be maintained witli probability that ovei such distinct portion 
of the appellants’ share he exercised occupancy rights. The state of things 
contemplated by sections 6 and 7 of Act X of 1859, and of the Bengal Act 
VIII of 1869, did not here exist. 

Mr. T. H. Coiuie, Q.C., and Mr. J. H. A Bi-amnn, for the Bespondent, 
argued that the right of occupancy had been correctly hald to be an incident 
of the respondent’s tenure. He claimed his jote, or tenanted land, of which ho 
had been in cultivating fiossession for more than twelve years. He therefore had 
a right of occupancy, as being a tenant who himself took the profits of the 
cultivation carried on by those whom he cm ployed The sections of the Bengal 
Act VIII of 1869 were applicable, and might be shown to correspond with those 
of the Act of the Government of fndia, the Bengal Tenancy Act, Vlll of 1885, 
which did not, however, govern this case. The question was only as to the 
effect of the respondent having held under leases, which, however, as they did 
not contain anything tliat w'as inconsistent with his acquiring rights of occupancy 
under the enactments in force while he held cultivating possession, did not 
contain any such express stipulation to the contrary '* as was contemplated 
in section 7. 

They referred to Kaleechurn Singh v. Amcerooddecn (9 W. B., 579), Sheo 
Prokash Misser v. liam Sahai Singh (8 B. L. R.,165, 17 W. B., 62), Soorut 
Soondn Dabea v. Jardine, Skinner d Co. (25 W. R., 347 ; on app. L. B., 5 I.A., 
164 . 3 0. L. R., 140), Laidley v. Gniirgobind Sirkar (I. L. R., 11 Oal,, 501) 
and Dhunput Singh v. Gooman Singh (VV. R., Act X, 63). 

[353] Mr. li. V Doyne replied 

Their Lordships’ judgment was delivered by 

Sir R. Coach The i^laintiffs in this suit and appellants in this appeal 
alleged in their plaint which asked for recovery of possession and mesne profits, 
that they are proprietors and zemindars of a third share of mouzah Dabia, 
pergunnah Naipore, and that a mostajiri settlement — a lease — of the inouzah, 
except 3 bighas 14 cottahs of khodkasht land, dated the 3rd July 1877, was 
made by the plaintiffs and the husband of the first plaintiff to the defendant ; 
that at the expiration of the lease the defendant did not give up possession of 
the leased share of the mouzah, and was forcibly holding possession thereof. 
The plaint was filed on the 13th March 1885, the defendant being stated 
therein to be Mr. T. Poe. 

In the ordpr sheet in the record of proceedings, it appears that on the 17th April, 
before the time allowed for filing the defendant’s written statement expired, an 
order was made on the petition of the plaintiff that E.T. Harrington should be m*ade 
a defendant in the place of A. T. Pugh, and the plaint be amended accordingly. 


9 OAL.— 81 
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A. T. Pugh is evidently a mistake for T. Poe, which is not the only inaccuracy in 
names in the documents in the suit. This order is not in the proceedings, and the 
reason for making it does not appear. It could not, however, have been made 
under section 368 of the Code of Civil Procedure, in consequence of the death 
of T. Poe, as m that case a summons would have been issued to Harrington, 
as his representative, to appear and defend the suit, which does not appear 
in the order sheet to have been done. Apparently the suit was continued against 
Poe under the name of Harrington. Poe is the i^erson who is stated in the 
plaint to be holding possession when it was filed, and is described m the title 
of it as proprietor of the Hhugwanporo concern — tpeaning the indigo factory. 
This IS material as to the right of occupancy which is one of the questions in 
the case. A right of occupancy cannot be transferred, and it is necessary that 
Poe should have been in continuous occupation. t 

In the written statement of Harrington, filed on the 11th May, the defence 
set up is " that since a long time the .defendant, as tenant, got possession of 85 
bighas of land in mouzali Dahia [334} while the aforesaid mouzah was 
joint. Before 1278 F.” — 1870 --“the defendant acquired the right of posses- 
sion in respect of the aforesaid land. Out of the aforesaid land 34 bighas 3 
cottahs dhoors has under the butwara*’ — partition — “fallen into the putti” — 
share — “ of the plaintiffs, and it has been held by the defendant as tenant 
after the expiration of the term of lease. The defendant being a tenant enjoy- 
ing the right of occupancy is not liable to ejectment." In another written 
statement of Harrington, filed on the L2th May, the s.ime defence is set up as 
to the 34, etc., bighas, and it is said that the remaining land is not held by the 
defendant. Thus there were tw^o questions — (1) Whether the defendant had 
acquired a right of occupancy in the 34, etc., bighas. (2) Wliether the defen- 
dant was in possession of the remaining land. The lower Court decided both 
questions in the plaintiffs’ favour. The High Court lias reversed the decree, 
and ordered the suit to be dismissed Their Lordships have to decide both 
questions. 

As to the first, the evidence is both oral and documentary. The witness 
Jowhur Lai. 73 years old, an inhabitant of Dahia and a small shareholder in 
Hurpore Chuhar. the principal mouzah, deposed that for 34 or 35 years before 
the trial 34 bighas in Dahia had been m the possession of tfie factory under 
indigo cultivation ; and the witness Nund Lai Row aged GO years, a aliaroholder 
in Dahia, deposed that indigo was planted by the factorv m 34 bighas which 
now "lie in the putti (or share) of the pbiintitfs that at the time of the ijmali 
(the joint ownei'ship) they were m the putti of the other two-third sharers , 
that the 34 bighas were granted to the saheh — meaning the factory — 34 or 35 
years before the trial, and since that time the factory had been in possession 
of the 34 bighas cultivating indigo. Other witnesses deposed to the same effect. 

By a pottah bearing a native date, corresponding with the 29th May 1856, 
Bahai Boy, and Dukha Boy, described therein as shareholding proprietors 
of mouzah Harpore Jower and two dependent mouzahs, leased about one-ninth 
share dield and owned by them to Mr. A. B* Lowe, mokhtar, on behalf of 
Mr. Kitt Macleod, proprietor of the Bhugwanpore and Surajpore factories. 
The lease stated that the lessee had been in possession and occupation of the 
[868] leased property, and was to cultivate indigo or other crops and get 
cultivation made. 

In April in the following year one Posan Boy presented a petition to the 
Magistrate under Act IV of 1840, regarding the possession of 29 bighas 11 
cottahs 6 dhDors of khodkasht land in mouzah Dahia, the dakhili of mouzah 
Hurpore Chuhar. The petition stated that oertain persons whose names are 
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given, proprietors of a portion of mouzah Hurpore Chuhar and Hurpore Berhal, 
granted a tiooa pottah (in respect of usli and dakhili) in favour of Mr. Macdo- 
nald, the proprietor of the Bhugwanpore factory, and that the servants of the 
factory had ploughed up the crops sown by the petitioner and had dispossessed 
him, and prayed that possession might be awarded to him. 

The record of the Magistrate’s judgment is dated the 21st April 1857, and 
the defendant is stated to be Mr. E. T. Poe, proprietor of the Bhugwanpore 
indigo factory. The case was dismissed on the ground that the plaintiff had 
failed to prove any one of 'three points : — (l) That the land was in the plaintiff’s 
possession as a shareholder m Dahia ; (2) that the land was in Dahia ; (3) that 
the parties who granted a lease of their share to Mr. Poe had no share in 
Dahia. It is immaterial whether the former proprietor of tlie factory was 
called McLeod or Macdonald Mr. Poe appears to be then the proprietor, and 
in a receipt for rent in 1859, which will be hereafter noticed, he is called pro- 
prietor by purchase of 16 annas (the whole) of the factories ot Bhugwanpore, 
etc. The Subordinate Judge takes a very erroneous view of this judgment when 
he says of it in his judgment: — Jt is conclusive proof showing that the 
raivati holding now set up did not then exist It was not proof as to any 
holding. It proved only tliat a charge of dispossession was made against 
Mr. Poe and was dismissed. As it does not appear that the plaintiffs or any 
persons through whom they claim were parties to the proceeding, the state- 
ments in the* petition are not evidence either for or against the plaintiffs. 

There are in the evidence six receipts for money received “ from the general 
agent of Mr. E T. Poo” for rent of land in indigo and jai (oat) cultivation. 
They are dated as follows : — 30th September 1859 (two), 23rd July 1860, 5th 
July 1862, 3rd Pobniary 1864, and 14t)i March 1868. There is also in the 
record a [336] kabuliyat executed by Mr. L. G. Crowdy, described as mokhtar 
of the Bhugwanpore, Surajpore, and other concerns, pergunnah Naipore, which 
states that he had leased a third, out of the whole of mouzah Dahia at an annual 
rental of Rs. 525 from the beginning of 1275 to 1283 F. (September 1867 to 
September 1876), being a period of nine years, and on receipt of a pottah from 
Mussummat Ghandrabati Koeri, daughter of Janki Roy, deceased, and mother 
and guardian of Goman Singh, minor, had entered into possession of the estate 
leased. Then follow these words : — “ For this reason, I do hereby declare that 
1 the declarant shall by good treatment keep the resident and non-resident 
tenants satisfied and contented, and shall to tlio best of my ability cultivate or get 
others to cultivate the aforesaid village with indigo or with other crops ”. The 
pottah is not in the record. In 1874 the owners of Dahia took proceedings to 
obtain a partition of it, and on the I5th June 1874 Mr. William S Crowdy, de- 
scribed as the manager and general agent of the indigo factory of Bhugwanpore, 
presented a petition, compUiniug that the butwara (partition) amin had omitted 
to record in his measurement of the lands of the mehal Hurpore Chuhar the indigo 
cultivations made by the Bhugwanpore factory in about 85 bighas of land of 
the mehal, which it was his duty to do. The Deputy Collector dismissed this 
petition on an explanation made by the amin that he had recorded the name 
of the malik — the owner. On an appeal to the Collector he allowed the 
appeal, and by an order dated the 6th August 1874, he directed the amin “ to 
mention the plots under indigo, together ^ith the names of the planter and the 
concern This was done, and there is in the record an extract from the khusra 
(rough paper) of measurement of the lands of mehal Dahia prepared by the 
partition agciins. In this 36 bighas 18 cottahs 6 dhoors of land are stated to 
be in the zerat cultivation of indigo of the Bhugwanpore factory 

Of the documents in evidence, the next in date are a leas^ and kabuliyat 
thereon, dated the 3rd July 1877, the lease being, with other lands of other owDers»< 
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of the third share of Dahia, which had beeD awarded to Chandrabati Koeri in 
the partition. It is the lease referred to in the plaint as the foundation of the 
suit. In it and in the kabuliyat there is a provision that the lessee is to 
£387j cultivate and get others to cultivate indigo, oats, or any other grain 
or crop. 

Both the first Court and the High Court have found, what in their 
Lordships’ opinion is proved by the evidence, that the defendant had possession 
of the land in the plaintiffs’ putti, which he now states to be 34 bighas 3 cot- 
tabs dhoors, from 1856. But the first Court held that the possession was 
all along under one or another mostajiri lease, and^that therefore he did not 
acquire any right of occupancy The High Court held that there was a right 
of occupancy, but the grounds of their opinion do not appear to their Lordships 
to be clearly stated. It appears to their Lordships that the leases were for 
the purpose of cultivating the land as a rai> at and were not ijaras ; and that 
the decision of the Full Bench in Shea Prokash Alisser v. Bam Sahoy Sing 
(8 B. L. R., 165 ; 17 R., 62) is applicable to this case. There it was held under 

Bengal Act VI II of 1869. the law in force during part of the occupation in that 
case, and under Act X of 1859 previously in force, that a raiyat who has held or 
cultivated a piece of land continuously for more than 12 years, but under several 
written leases or pofitabs each for a specific term of years, in which there is no 
express stipulation for re-entry, is entitled to claim a right of occupancy in 
that land. Therefore, in the opinion of their Lordships, there is k good defence 
to the suit so far as regards the 34 bighas 3 cottahs 8$ dhoors. 

The plaint stated that the quantity of cultivated land in Dahia, except 3 
bighas 14 cottahs, which were excluded from the pottah and kabuliyat, was 
89 bighas 7 cottahs 7 dhoors 15 dhoorkis. The defendant in his written 
statement said this was not true ; that, according to the measurement which 
took place in 1880, only 63 bighas 9 cottahs 13 dhoors 15 dhoorkis of land 
was found to comprise the entire piitti of the plaintififs which was held by the 
defendant”. As the suit was dismissed by the High Court, this question of 
the quantity of land included in the lease has not been determined by that 
Court in this suit. In a suit for rent which by consent of the parties was tried 
together with this suit, vhe first Court decided this question against the 
defendant, and there does not appear to have been any appeal upon it. 

[858] As to the second question — possession by the defendant of the 
remaining land — the first Court thought there was reliable evidence that the 
defendant was in possession, referring to three of the plaintiff’s witnesses as 
proving it The defendant appears to have mainly relied upon a lease to one 
Mannu Chowdry, made by Muna Koeri, the mother-in-law of Chundrabati, 
dated the 25th November 1884 This lease alone. Jf really made, would not be 
evidence of possession by Mannu Chowdry, and only one witness, Dukha 
Mahton, a holder of two bighas, deposed to payment of rent to him. Neither 
Mannu Chowdry nor Mr. Crowdy, the manager of the factory, who must have 
known about the possession, was called as a witness, nor any proof given that 
either ef them could not be called. The High Court found that the defendant 
was nob in possession of the land ; that it was in possession of the “ plaintiff’s 
mother-in-law as owner.” They rest this finding mainly upon the report of a 
Police officer, made in consequence of a petition of Muni Sing, the husband 
of Chundrabati, after the suit was instituted, that the defendant bad 
sided with his old co-sharers in the village, and had given orders thjit whenever 
be should go to collect the rents a criminal case was to be brought against 
him. The High Court say — “ In that (the report) the Police officer intimates 
that, in his opinion, the case was untrue ; that the mother-in-law, Mussnmmat 
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Muna Koeri* had only one daughter who married Muni Singh, and on thai 
occasion she had made a gift of the property to her daughter and her son ; that 
Muni Singh, cn coming into possession, appropriated all the money and left 
the mother-in-law in a state of starvation ; that she in retaliation took possession 
of the property from the saheb (the factory), and leased it out on receipt of 
Rs. 600." This report is not in the record. Their Lordships are unable to 
understand upon what ground the High Court considered that the opinion of 
the Police officer was evidence of Muna Koeri being in possession. A Police 
officer has not authority. to make a judicial inquiry about possession, and his 
opinion most probably ^as founded entirely upon hearsay. Seeing that 
Mr. Crowdy was not a witness, it appears to be possible that the allegation in the 
petition of Muni Singh of collusion was true, and that the lease was made to 
be used as a defence to the suit. The finding of the first Court on this question 
CS59j of possassion was in accordance with the evidence, and should not have 
been reversed by the High Court. 

Their Lordships' attention has been called to the inquiry which took place 
for the purpose of ascertaining the lands in which the defendant claimed his 
right of occupancy. On the hearing of the appeal the High Court rightly held 
that the onus lay on the defendant to point out these lands, and they referred 
it to the District Judge to depute an amin to find out the '‘lands covered by the 
khusra of the butwara." That appears to be right in principle. The defendant 
was bound to Identify the 34 bighas 3 cottahs 6i dhoors which he claims, and 
to show that they are in the khusra and in the putti of the plaintiffs as he 
alleges in his written statement. Hut the finding of the amin does not specify 
any such quantity of land. He finds that the lands now identified as the 
defendant's jote are 76 bighas and a fraction by one measure and 36 bighas 
and a fraction by another, and that the indigo plantation land in the khusra 
is 49 bighas and a fraction. In dismissing the suit the High Court say, 
** We accept the report of the ajtnin, and we find that the District Judge has 
substantially carried out the remand order." Perhaps, for the purpose of 
dismissing the suit, the amin's findings were sufficient. But for the purpose of 
ascertaining the precise land claimed by the defendant the findings are abortive 
and useless. And as their Lordships hold that the suit should not be dismissed, 
and that it is necessary to ascertain the lands claimed, there must be a fresh 
inquiry. 

The result is that the plaintiffs are entitled to a decree for possession of 
the land included in the lease of 1877, except the 34 bighas 3 cottahs dhoors, 
in which the defendant should be declared to have a right of occupancy, and 
the decrees and order of the Courts below ought to he reversed and the suit 
remanded to the High Court to have an inquiry made as to the situation and 
boundaries of these last-mentioned lands, and also of the remaining lands 
included in the said lease, and thereupon to make a decree for possession to the 
plaintiffs of the remaining lands and mesne profits thereof, with costs to the 
parties in the Courts below in proportion to the result. Their Lordships will 
humbly advise Her Majesty accordingly. ^ 

[360] In the special circumstances of this case their Lordships are of 
opinion that the appellants should have thja costs of this appeal 

Appeal allowed ; suit remanded. 
Solicitors for the Appellant : Messrs. T. L, Wilson d Co, 

Solicitors for the Respondent : Messrs. Sanderson, Holland d Adkin, 

C.A. 
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NOTES. 

[A righto! occupancy cannot bo transferred, in Bengal ; — (1801) 18 Cal., 3A9 ; (1607) 34 
Cal., 366 ; (1899) 26 Cal., 727 ; (1899) 26 Cal., 937. 

See also the judgment of JcnkinSf G. J., in (1910) 37 Cal. , 687 ; and the Full Bench 
Judgment in Dayamnjfx v. Anandn Mohan Roy, (1914) 20 C. L. J., 02 where this subject 
IS fully discussed ] 


[local. 860 ]. 

FULIi HENCH REFERENCE. 

The 17ih March 1891. 

Pkesent : 

Sir W. Comer Pethkram. Kt., Chief Justice, Mr. Justice Pigot, 
Mr. Justice O’Kinealy.Mh. Justice Macphekson and 
Mr. Justk’k Chose. 


M-ihomed .\hl)as Mondul Defendant 

versus 

Brojo Sundan Debia Plaintiff. ‘ 


Bengal Tenancy Act {VIll of l9o, cL e — Sale ni 

execution oj deaee — Dio-putni temnes. 

Section 13 of the Bengal Tenancy Act applies to .sales of />ufiu tenures in execu- 
tion of decrech 

Reference to a Full Bench madehv Trevelyan and Beverley. JJ. 
The Referring Order was as follows : — 

“ The plaintiff is the owner of a putni. lie brought this suit for arrears of 
rent against the first three defendants, who were dur-piUntdara under him. 
Their defence was that their tenure had been sold in execution of a decree and 
had been bought by one Amirunnessa. Amirunncssa has been added as a 
defendant. 

" The Munsif gave a decree against .Vrairunnessa alone. 

On appeal this decree was set aside, and in the place of it a decree has 
been made against the hrat three defendants, who iiave appealed to this Court, 
but have not made Amirunnessa a party to the apfieal. Amirunnessa’s purchase 
was not registered in the hooks of the plaintiff. It has been contended before 
us by the pleader for the appellants that Amirunnessa alone is liable, and that 
the plaintiff is hound to recogni:'.e her. 

[36l] “ The case of Kristo BuUuv (Jhose v, Krinto hall Sitfgh (I. L. B., 
16 Cal., 642) decided by a Division Bench of this Court, supports the viei%put 
forward on behalf of the appellants, that decision being based on the 
provisic^ns of tiie Bengal Tenancy Act; but in a*subsequent case decided by the 
same Bench. Gyanada Kantho Bay y. Bromomoyi Dasfii (I. L. R., 17 Cal.. 
162), it was held that thp provisions of that Act do not apply to pn/ai tenures. 
In the present case the question relates to a dur-putm tenure ; hut having 
regard to the observations of the liords of the Privy Council in the case of 
Luckt Naram Mitter v. Kheiiro Pal Singh Hoy (13 B.L.B., 146 ; 20^ W.R., 880), 

* Pull Bench Reference in appeal from Appellate Decree No, 273 of 1889. againat the 
decision of the Bintriet Judge of Ragehabye. dated 23rd February. 1889, reversing the decree 
of the Sudder MurjAif of that district, dated the ICtb November 1888 « 
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and to the provisions of Eefiulation VIII of 1819, sections 4, 5 and 6, we 
are inclined to hold that section 195 (e) of the Bengal Tenancy Act bars the 
operation of the Bengal Tenancy Act in the case of dur-piitni tenures also, and 
that the decision in Kristo Bulluv Ghoae v. Kristo Lull Singh (I. L.R., 16 CaL, 
642) was wrong. The question which we refer to the Full Bench, there- 
fore, is whether section 13 of the Bengal Tenancy Act applies to sales of dur- 
putni tenures in execution of decrees. 

** If the section does so apply, the appellants are, in our opinion, entitled to 
have the suit dismissed as against them with costs Should the answer be in 
the negative, the appeal should, in our opinion, be dismissed with costs 

Baboo Troylunkhonalh Mitlcr (with RaHh Beha^ if Ghose) ior x\\e 

appellant, contended that section 195, clause (e)^ only applies to putma properly 
so called, and does not include f//// tenures, and that section 13 applies to 
all kinds of permanent tenures except pninis, and therefore applies to sales of 
dur-putni tenures in execution (»f deciees The Act was intended to lav down 
the wdiole law with regard to the transfer of permanent tenures with 
the exception ot putni tenures. “ J*utn? has a well-known specific meaning 
in the Bengal Code, and is defined in Regulation VI II of 1819 as an estate 
held immediately \^ndet tlie zemindar. Here the tenure has been sold in 
execution of a decree against the dur-pjitmdar, and the rent sued for is for a 
period subsequent to the'date of the sale. It is submitted that the defendant's 
liability ceases upon tlie sale taking place, and when the purchaser has 
[362] moreover taken possession. There is no real conflict betw’een the cases 
mentioned in the referring order. The question should be answered in the 
atfirmative, and the suit dismissed 

Baboo Muhnn Mohun Hoy (with him Baboo Lai Mohun Das and Baboo 
Mokund Nath Hoy) for the respondent. — There is no conflict betw^een the two 
cases in the Indian Law Reports : in the case of Kristo Bulluv Ghose v. Kristo 
ball Smith (1. L. R , 16 Cal.,’ 642) the point was not raised. Theefl'ect 
of dismissing the suit wull be to work injustice, the rent will be lost. Until 
the landlord receives the fee, lie is entitled to refuse to recognize the purchaser 
— Lucki Karain Mifter v. Khetiro Pal Smgh Hoy (13 B. Jj. R., 146; 20 
W. R . 380). In the preamble to Regulation YIJl of 1819 two classes of tenures 
are recognized , and if sections 5, 6 arid 7 of the Regulation apply to transfer of 
dur-putni tenures, 1 shall show that we come within section 195 (<>) of the Bengal 
Tenancy Act. The distinction which the preamble makes between a zemindar 
and a puinidnr is that the zemindar having to pay Government revenue, the 
privilege of holding half-yearlv sales is accorded to him. Sections 1, 3, 4, 6, 7, 
11, 12 and 17 apply to putni and dio-putni and sepaini tenures equally , and the 
special sections w’hich apply to zemindars, w’ho can bring to sale every half- 
year, are sections 8, 9, 1(), 13, 14 and 15. Section 195 of the Bengal Tenancy 
Act must be taken to refer to all such tenures as are included in Regulation 
VUI of 1819. 

The opinion of the Court (Pethjsram, C.J., and Pigot, O'Kinealy, 
MagrBERSON and Ghosb, JJ.) was as follows : — » 

The contention that diir-puini tenures are included within the terms of 
clause Ifl) of section 195 of the Bengal Tenancy Act cannot, we think, be 
supported. The words " in so far as it relates to those tenures" must, we 
think, be treated as expressly limiting the provision to enactments relating to 
putfiis properly and strictly so called, and as intended to exclude those which 
relate to tenures, which, although resembling puinis, as dur-putfyts, etc., are not 
strictly putms, not possessing all the qualities of them. We answer the • 
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question in {he affirmative, and the appellants are therefore entitled to have 
the suit dismissed as against them with costs. 

T. A. P. 


NOTES. 

[This was followed in (1S91) 14 Cal., 17.] 


[383] FULL BENCH REFEBENCE. 

The '^4th March, 1691. 

Present : 

Sir W. Comer Petheram, Kt.. Chief Justice, Mr. Justice Pigot, 
Mr. Justice O’Kinealy, Mu. Justice Macpherson, and 
Mr. Justice Ghose. 

Surnomoyi Debia Bale Purchaser 

versus 

Griah Chunder Moitra Defaulter." 

Sale for arrears of lent — Hcgulatinn VIII of 1819, cl ‘i, s. s and .s i-< — 
Piitni sale — S'otice^, Fubhcation of— 0*ilum sale. 

It IS imperative that the notices referred to in clause 3, section H. of Regulation VTIl of 
1819, be published previously to the 15th Kartiik Kon<compliaijt’c with such direction is a 
sufficient plea’' within the meaning of section 14 of the Hiaiil.ilinn for reversal of a sale 
held thereunder. Matunq Churn Milter Mfionaitf Mohun Ghone (1. L H., 1 Cftl., 175; 
34 W. H.. 453) dissented from 

Reference to a Full Jiench made by E^RINSEP and Trevklvak, JJ. 

The facts on which this reference aro.se were that a petition was made for 
the sale of a certain putm teiiura on the 1st Kartick 1293 under the provisions 
of Regulation VIII of 1819, noticeof the sale having been published on the 15th 
Kartick. The sale took place on the 2nd Aughran Under section 8 of this 
Regulation such notice should have been published ** at any time previous to 
the fifteenth tlie month of Kartick 

In a suit brougiit by the defaulting pubnidar for the purpose of setting 
aside this sale amongst others, the question arose whether such non-compli* 
ance with s. 8 was a sufficient plea, within the meaning of s. 14 of the Regula* 
tion, to set aside the sale. The Court of Fir.Ht Instance decided in favour of 
the purchaser, upholding the sale. The District Judge, however, held that the 
notice not having been published before the ifith Kartick, the sale must be 
set asid^ 

On appeal to the High Court the case was referred to a Full Bench ; the 
refei^ng order was as follows 

Having regard to^the terms of the more recent judgment of their Lord* 
ships of the Privy Council as reported in Maharajah [880 of Burdwan v. 

* Full Benob Reference m appeal from Appellate Decree No. 131 of 1890, against tbe 
decree o£ F. E Pargiter, Ewj., Officiating Judge of Rajshahye, dated 6th November 1689, 
revcr<ung tbe decree of Babu Aghore N»th Obose, Subo^ioate Judge of that district, dated 
..3Mb May 1889 
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Tamsundari Debt (I. L. B., 9 Cal., 619 ; L. B., 10 I. A., 19), we Sod ib neces- 
sary to refer the point arising in this case to a Full Bench of this Court, 
inasmuch as the opinion that we are inclined to hold, and which is in accordance 
with that expressed in the case of AhsanuHa Khan v. Harri Chum Mozoomdar 
(L L. B., 17 Cal., 474), is opposed to that expressed by two Benches of this 
Court in the oases of Sreemutty Da^see v. PUambur Panday (24 W. B., 129) and 
Matungee Churn Mitter v. Moorrnry Mohuh Ghose (I. L. B., 1 Cal., 175; 
24 W. B.. 453). . 

** The point which we desire to refer is. whether the publication of notices 
relating to an impending putm sale, made on the 15th Kartick, on a date later 
than that prescribed by law, is not a sufficient ground for setting aside a sale 
subsequently held, and whether under the terms of s. 14 (Begulation VTII 
of 1819) this w^as a sufficient plea for a reversal of that sale.*' 

Mr. n. Bell (with him Baboo Hash Behan Ghose and Baboo Bhuban 
Mohun Das) for the Appellant . — Section H, clause 2, is not imperative but direc- 
tory as regards the publication of notice. See AhsanuUa Khan v. Hum Churn 
(I. Ij. R., 17 Cal., 474), which is in my favour on this point: the 
objection to succeed must be one of substance, and not merely formal — 
Sreemutty Dassee v.-Pitamhur Panday (24 W. R, 129). Clause 3 of the sec- 
tion makes no mention of the date of the proclamation in the mofussil. There 
is no repetitu^n of the words “ before the 15th Kartick." The case of Maha- 
rajah of Burdwan v. Taiasumlaii Debt (1 L. R., 9 Cal. 619 ; L. R., 10 1. A., 19) 
turns upon tlie place at which the publication should he made, not on the time. 
The rights of defaulters are covered hv s. 14 of the Regulation , their remedy 
IS to sue. The case of Matunqe.e Churn Mitter v. Moorrary Mohun Ghose 
(I. L. K,, 1 Cal , 175 : 24 \V. R., 453) inexactly to the point, and is in my favour 
The Privy Council case does not narrow either this decision or the one by 
PONTIFKX, .). v Pitombur Panday (24 W. R, 129). I 
would furthoi refer to ]lam Sahak Bose v. Mouniohim Dassee (L. B., 2 I. A., 

71 , 11 B. L. R., 394) and Maharani of Burdwan v. Krishna Kammee Dasi 
(1. L. R., 14 Cal., 305 ; L. B , 14 I. A.‘, 30). 

[365] Baboo Mohini Mohun Boy and Baboo Ishan Chunder Chuckerbuttf 
for the Respondent were not called on 

The Opinion of tlie Full Bench (Petheuam, C.J., and PiGOT, O’Kinealy, 
Mace^HERSON and (tHGSE, JJ.) was as follows : — 

It appears that a putni was sold on the 2nd Aughran 1293, under the 
provisions of Regulation Vlfl of 1819, the notices of sale having been published 
on the 15th Kaitick And the question that has been referred to us is “ whether 
the publication of notices relating to an impending putiu sale, made on the 
15th Kartick, on a date laW than that prescribed by law, is not a sufficient 
ground for setting aside a sale subsequently held, and whether under the terms 
of s. 14 this was a sufficient plea for a reversal of that sale." 

The sale took place under clause 3 of s. 8 of Regulation VIII of 1819, 
which runs as follows ; — 

" On the Ist day of Kartick, in the middle of the year, the zemindar shall 
be at liberty to present a similar petition, with a statement of any balances 
that may be due on account of the rent of'the current year up to the end of the 
month of Assin, and to cause similar publication to be made of a sale of the 
tenures of defaulters, to take place on the 1st of Aughran, unless the whole of 
the advertised balance shall be paid before tlie date in question or so much of 
it as shall reduce the arrears, including any intermediate demand Jor the month 
of Kartick, to less than one-fourth, or a 4-anDa proportion of the total demand . 


9 GAL.— 83 
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of the zemii^ar, according to the kistbundi, calculated from the commencement 
of the year to the last day of Kartick." 

The clause says that the zemindar shall ** cause similar publication to be 
made/' that is to sav, a publication similar to that which «i8 prescribed by the 
preceding clause 2 ; and we are of opinion that the requirements in that clause, 
so far as the publication of the notice of sale, and the period at which it is to 
be published, must be imported into clause 3 mutatis mutandis. 

Now, turning to clause 2 of s 8 which relates to a sale in the beginning 
of the year, it prescribes that the notice of sale shall be stuck up in the 
Collector's cutchen as also in the Sudder cniclien of tlie zemindar, and at the 
CHtc}ieri or principal town or village upon the land of the defaulter. And it then 
lavs down that “ the zemindar shall be exclusively answerable for the 

observance of the forms above prescribed, and the notice required to he sent 
into the mofnssil shall be served bv a single peon who shall bring back the 
receipt of the defaulter, or of his manager for the same , or in tlio event of 
inabilitv to procure this, the signature of three substantial persons, residing in 
the neighbourhood, in attestation of the notice having been brought and pub- 
lished on the spot. If it shall appear, fioni the tenor of the receipt or attestation 
in question, that the notice has been published at any time previous to the 
15th of Ihe month ^o( Hvsack. it shall bo a sutheient warrant for the sale to 
proceed upon the day appointed,” and so on. 

The clause distinctly provides that it is where the notice has been published 
previous to Oie 16th of the month, there shall be a suflicicnt warrant for the 
Collector to sell the putni. And incorporating tliis provision in clause 3 of the 
ssLme section, we take it that it is when the notice has been piililished previous 
to the 15th of the month of Kartick that the Collector is authorized to sell. 
This view is strengthened by a reference to the procedure laid down in s. 10 
of the Kegulation. 

It has, how^ever, been contended liefore us by Mr Bell on behalf of the 
zemindar that what the law regards as essential is the actual publication of 
the sale notification, and that so far as it prescribes (if clause 2, s. H, does 
prescribe itj that the notice should he served before the 1 5th Kartick it is 
merely directory, and that the non-compliance with that direction is not a 
“ sufficient plea ” within tlie meaning of s. 14 of the Regulation for setting 
aside the sale. 

In Maharani of Burdwan v. Tarasundan Debt (f L. R., 9 Cal., 619 ; Ij R., 
10 I. A., 19), which was a suit brought to set aside a pntni sale, the Judicial 
Committei* of the Privy Council, in referring to Regulation VI 11 of 1819, 
expressed themselves as follows: — 

''That is a very important Regulation, and no doubt it was enacted for a 
certain and defined policy, and ought as a rule to he strictly observed. Their 
Lordships desire to point out that the due publication of the notices prescribed 
by the ^gulation forms an essential portion of the foundation on w'hich the 
summary power of sale is exercised, and makes the zemindar, who institutes the 
[867} proceeding, exclusively responsible for ltd regularity." And later on, 
with ref&reiice to a decision of Sir BaHNES Peacock, Sana Bibee v. ball Chand 
Ckowdhry (9 W. R , 2421. they say as follows : — 

'' The material ppirt of clause 2, s. 8, Regulation VIII of 1819, so far 
as this case is concerned, is that the notice required to be sent into the moftssstl 
shall be served. The zemindar is exclusively answerable for the ^observance 
of the forms prescribed by that clause. The subsequent part of the section, 
which prescriliea that the serving peon jshali bring back the ^receipt of the 
. defaulter, or of his manager, or in the event of bis inability to procure it, that 
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he shall obtain that which by the Regulation is substituted for ^ it, is merely 
directory, and if not done, does not vitiate the sale, provided the notice is duly 
served 

The Judicial pommittee use the expression due publication ” of the 
notice of sale. This, we think, refers, not only to the actual publication of the 
notice, but also to the time at which it is to be published. The Regulation gives to 
the zemindar a summary remedy — a power to bung to sale the tenant's estate 
without a suit ; and, therefore, as the Privy Council has also said, it is ** to be 
strictly observed And if it is to be strictly observed, it is impossible to say 
that, though the notice, of sale may not be published until the I5th Kartick 
(and we have already said that the Regulation proscribes that it must be 
published before the 15th Kartick), the requirement of the law as to the 
publication of the notice has been complied witli. 

Again, in the case of ?la7n Sabah Bone v. 'Monmohini Dassec (L. R., 21. A., 
71 : 14 H. L. R., 39:1) the Privy Council says tliat ** the reasonable object of the 
law (?.<?., Regulation VI 11 of 1819) is tliat the defaulter should have timely 
notice of tlie intention to sell , and if t!iis object is to be kept in view, it is 
obvious that an essential requirement of the law was not carried out in this 
case, and that the^jmtnidar has made out a sufbcient plea" for setting aside 
the sale, witliin the meaning of s. 14 of the Regulation. 

The learned Judges who have made this reference refer to the decisions 
of Sreemutty Dasaoe v. Vitamhm Panday (24 W. R, 129) iindL Matnngee 
[368 J Churn flitter v. Moorrary Mohan Ghost* (I. L. R., 1 Cal., 175, 24 W. R., 
453) as expressing opinions different from that which they are inclined to hold. 
In the last case, which was the case of a sale in the beginning of the year, the 
Court held that ** it would be no sufficient plea if the notification had been 
published on, instead of previous to, the 15th Bysack " ; and that even assuming 
that the publication took jilace on the 15tli, still the defaulter had two days 
more than is prescribed by the Regulation ", because the sale did not take 
place until the 3rd Jeyt. For the reasons already expressed, we are unable to 
agree in the views expressed in this decision. 

As regards tlie other case referred to, wo observe that it was decided upon 
a ground which does not really touch the question involved in this case. 

Upon these grounds w^e are of opinion that the question referred to us 
must be answered in the affirmative. The appeal will be dismissed with costs. 
T. A. P. 


NOTES. 

(The publication of a uo^K*« under Ben. Begii. VIII of (1891) sec. 8 is essential 
Cal. 963 ; 19 Cal. 703.] 


251 



I.L.B. 18 Cal. 389 


NAGENDRO NATH MULLICK V. 


[ 18 Gal. 368 } 

FULL BENCH EEFEBENOE. 

The 24th March, 1891. ^ 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Pigot, 
Mr. Justice O’Kinealy, Mr. Justice Macpherson, 

« AND Mr. Justice Ghose. 


Nagendro Nath Mullick.*. Phiintiif 

versus 

Mathura Mahun Parhi and others Pefendants."' 


Limitation Act {XV of 1877), s. 14 — Computation of period of limitation — 
Suits for arrears of rent — Act X of 1H69. 

The provisions of s. 14 of Act XV of 1877 are not applicable to suits for prrearaof rent 
under Act X of 1859. 

BefeRENCE to a Full Bench by NORRis and BkveRLEY, JJ. ; the referring 
order was as follows : — 

" This was a suit^for arrears of rent for the years 1292, 1293, and 1294 of 
theAmli era. The lower Court has held that under s. 32 of Act X of 1859 
(which is the law of landlord and tenant in the district) the rent for 1292 is 
barred, and this is the sole point that is questioned before us in appeal. 

" It appears that the plaint was presented to the Collector of Balasore 
on 13th June 1888. It should h.ave been presented, [869] however, to the 
Sub-divisional Deputy Collector at Bhuddruck, as tiie property is situated in that 
sub-division. It was accordingly returned by the Collector of Balasore on 2nd 
February 1888, and on the 4th idem (the intervening day being Sunday) was 
presented at Bhuddruck. On that dafe the arrears for 1292 Amli had become 
barred, unless the plaintiff can be allowed the benefit of the provisions of 
8. 14 of the Limitation Act (XV of 1877). 

** We entirely dissent from the grounds on which the Deputy Colleotor 
has held that the plaintiff cannot be allowed the benefit of that section. But 
it has been contended before us that the provisions of the Limitation Act are 
not applicable to suits under Act X of 1859. 

On this question the authorities appear to us to he in conflict. 

“Inth.i cases of Paulson v. Madkusudan Pal Chowdhry (B L. B., Sup, Vol., 
101 : 2 W. B., Act X, 21). Dinonath Panday v. Iloqhoo Nath Pnnday (5 W. R., 
Act X, 41), Unnoda Persaud Moohajee v. Kristo Coomar Moitro (15 B. L. R., 
60 Note ; 19 W. B , 5), Purran Chundcr Ghose v. Mutty Lall Ghose Jahira 
(L L. B., 4 Cal., 50), it was held that the provisions of the old Limita- 
tion Acts did not apply to suits under the Bent Act X of 1859 or 
Bengal Act Vfll of 1869. On the other hand, the following cases 
I decided that certain provisions of the present Limitation Act, XV of 1877, 
are applicable to suits under special Acts: — Behan Loll Mookerjee v. 
Mungolanath Mookerjee (I. L. B., 5 Cal., 110), Golap Chund Nowluckha v. 
Kristo Chundfa' Doss Btsivas (1. L, B., 5 Cal., 314), Khoshelal Makton v. Gunesh 
Dutt (I. L B., 7 Cal,, 690), Khetter Mohun Chuckerhutty v. Dtnabashy Shaha 
(I. L. R., 10 Oal., 265). 

* Full Bench reference in appeal from Original Decree No. 99 of 1890, against the 
deciRion of Baboo Satish Chunder Bose, Roy Bahadur, Deputy Colleotor of BaJasore, dated 
the '21st October 
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“ More recently in Girtja Nath Boy v. Patani Btbee (1. L. B., 17 Cal., 
263) Tottenham and Qhosb, JJ., have ruled that the provisions of s. 7 of 
the present Limitation Act are not applicable to rent suits. 

“ We aocordinifly refer the following point for the decision of a Full 
Bench 

“ Whether the provisions of s. 14 of the Indian Limitation Act, XV of 
1877, are applicable to a suit for arrears of rent under Act X of 1859. 

[37 03“ Besides the authorities above cited, we would refer to the difference 
in language between Act If IV of 1859, ss. 3 and 14 ; Act IX of 1871, s. 6 , Act XV 
of 1877, 8. 6 , and also to the provisions of s. 185 of the Bengal Tenancy Act. 

“ If the decision of the Full Bench upon the above point should be in the 
aflirmative, the appeal will be allowed with costs , if in the negative, it will 
bo dismissed with costs." 

Baboo Troylukho Nath Mitter (with him Baboo Jagui Ckunder Banrrji) 
for the appellant* — I contend* that s 14 of the Limitation Act is applicable to 
this case. That section is a general section, laying down rules for the compu- 
tation of the period of limitation, and there is nothing inconsistent in that 
equitable rule applying to suits under Act X of 1859. The decision in Dehart 
Loll Mookerjec v. Mungolaiiath Mookerjee (I. L. K., 5 HO), a decision 

under s. 6 of the Limitation Act, is strongly in my favour. To 
cases under the rent law of 1869, the Limitation Act, *1877, has been held appli- 
cable— G'o/a;; Chund Nowluckha v. Kiisto Ckunder Dass Biswas (I, L. R., 

5 Cal., 314K Hossein Ally v. Donzelle (1 L. R . 6 Cal., 906), and see the cases 
there cited ; also Khoshelal Mahton v. Gunesh Liitt (I. L. R., 7 Cal., 690) ; in 
this last case, the case of Purrati Ckunder Ghosp v.^utty Lall Ghose Jahira 
IT. L. R., 4 Cal., 50) is dissented from. And in Vhoolbaa Koonwur v. Lalla 
Jogeshur Sahoy (I. L. R., 1 Cal., 226), s 246 of Act VIII of 1859 was held to 
be subject to modification bv the Limitation Act then in force Also in Gtr^ja 
Nath Boy v Patani liihee (I. L R . 17 Cal , 263) it has been held that the 
prQYisions of s. 7 of Act XV of 1877 are not applicable to rent suits. And on 
the same principle the time during which a suit is pending should be excluded. 

Baboo Hem Ckunder Banerji (with him Baboo Mon Mohan Dutt) for the 
Respondents:— Section 32 of Act X of 1859 provides a special limitation for 
suits, and therefore the general limitation does not apply — Poulson v. 
Madkusudan Pal Chowdhry (B. L. R., Sup. \ol., 101 ; 2 W. R., Act X, 21) ; 
Unnoda Persaud Mookerjee v Kristo Cooinar Moitro (15 B. L. R., 60 note; 
19 W, R., 5) ; Juggernatk Boy [371] Chowdhury v. Baj Ckunder Boy [W. R,, 
(1864), Act X, 120)]; Dmonatk Panday v. Boghoonath Panday (5 W. R.. Act, 
X, 41) ; Mohumiid Buhadoor Khany. Collector oj Bareilly (13 B. L. R., 292 ; 
L R.. 1 I. A., 167) ; Doyat Ckunder Ghnse v. Diratkanatk Mi&ser (W. R.F. B., 
47 ; Marsh, 148). 

Baboo Troylchko Nath Muter in reply. 

The opinion of the Full Bench (Pethkram. C. J., Pigot, O'Kinealy. 
Macpherson. and Ghose, JJ.) was as follows:— 

The circumstances which have given rise to this reference are as follows : — 
Plaintiff sued the defendants under Aqt X of 1859 for arrears of rent due on 
account of the years 1292, 1293, and 1294 of the Amli era. It is admitted 
that the arreais for 1292 Amli have become barred, unless plaintiff can be 
allowed the benefit of s. 14 of the Limitation Act, and the question which 
has been referred to us for decision is :— Whether the provisions of s. 14 
of the Limitation Act. XV of 1877, are applicable to a suit for-'arrears of rent 
under Act X of 1869, 
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Before the passing of Act X of 1859, summary suits for rent were heard and 
decided by the ordinary tribunals. That enactment made a complete change. 
The substantive law was modified, and new procedure was introduced, and 
special tribunals were established to carry out the provisions of the new law. 
Since that time Act X of 1859 has always been considered to be a Code complete 
in itself, and unaffected by the general laws of limitation of procedure. 

There are several decisions in conformity with this view. Thus in Poulson 
V. Madkiisudan Pal Oiowdury (B. L. R., Sup. Vol., 101 ; 2 W. R, Act X 2l), 
a Full Bench of this Court decided that in a rent suit the plaintiff could not 
obtain the benefit of s. 14 of Act XIV of 1859. This view of the law was 
upheld by their Lordships of the Privy Council in the case of Uiinoda Persaud 
Mookerjee v. Kusto Coomar Moiiro[163, L. R.,60, note , 19 W.R.,5), Since then 
Act XIV of 1859 lias been repealed. The present law of limitation is Act XV 
of 1877. UndoubtedlY some changes have been made in the law of limitation 
[3723 since 1859, but so far as the present question now before us is concerned, 
we do not think they are of such a nature as to ciffect the view adopted by 
their Lordships of the Privy Council, already referred to. Act X of 1859, 
where it is in force, is still, as then, a Code complete in itself, and s. 14 of the 
present Law of Limitation is almost identical with s. 14 of Act XIV of 1859. 
We think, therefore, jihat tlie judgment of their Lordships of the Privy Council 
disposes of this reference, and we hold that s 14 of Act XV of 1877 does not 
apply to suits under Act X of 1859. 

T. A. P. Appeal dnmissed. 


NOTES. 

[ Similar decisions were givoii in those cases, on the principle that the Acts in ‘luestion 
in them were self-contained Codes —(1893) 18 Mad,, 99, (1897) 90 Mad..47(>; (1893)91 
Cal , 428 ; (1891) 18 Cal , G31 , (1903) 30 C«U . 932 , (1908) 12 C W.N., 893 , (1908) 7 C.L.J 
426 : (1896) 20 Bom., 543 , (1908) 35 Cal., 990. See also (1905) 32 Cal., 654 , (1894) 21 Cal . 
614 ; (1906) 30 Bom., 276. J 
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SMALL CAUSE COURT REFERENCE 

The 10th April, ISO I, 

Present : 

Sib W, Comer Pethlham, Kt., Chief .I jstice, 
Mr. Jcstice Pigot, a.M) Mr. Justicp: Macpherson. 


Wallis A; Co« * 
versus 
Bailey. ' 

SmaW Cause Court Presidency Towns — Jurisdiction — Presidency Tou*n*s 
Small Cause Court Act {XV o/ cl. 2,8. 7, s. J8, Army Act, 44 and 45 Vic. 

c. sub-sect. 1, sect. 151 — 51 Vtc., c. 4, sect. 7. 

The words of section 7 of 51 Vic., c. 4. amending aub-section 1 of section 151 of 44 and 
45 Vic., c. 58, are meant to restrict the words within the Jansdiction, etc.’* (found in sub- 
section lol section 151) to persons resident within it, so as to meet and exclude the case of 

* Small Caufe Court Reference No. 6 of 1890 made byR. S. T. MaoEwen, Esq., 2nd 
Judge of the Court of Small Causes, Calcutta, dated the 9th of September 1690. 


354 



^ BAILEY [1891] I.L.R. 18 Cal. 873 

persons casually wibhin the jurisdiction and nob actually resident within it, and are limited 
to that purpose, and do not therefore affect the powers conferred by s. 18 of Act XV of 188*2. 

Case stated for the opinion of the High Court under s. 607 of the Code of 
Civil Procedure. 

The claim in this case was for Bs. 422, the price of goods sold and 
delivered, and interest. The case stated was as follows . — 

The plaintitTs are Bankon and Compauv. tailors of Calcutta, and the 
defendant is an officer of the 5bh Lancers described as of Kurpur Tal, Naini 
Tal. The claim is on a tailor's bill for ciothesC373] supplied to the defendant, 
and interest. The merits? are not in dispute except as to the item of interest, 
which is objected to. 

The defendant is an officer of the army subject to military law, and was 
not resident within the local jurisdiction of this Court when the suit was 
instituted. Leave to sue in this Court was applied for and granted under s. 18 
of the Presidency Small Cause Courts Act At the hearing it was contended 
for the defendant that the Court had no jurisdiction, having regard to the pro- 
visions of s. 151. sub-section I of the Army Act (44 and 45 Vic., c. 58), as 
amended by s. 7 of 51 Vic., c. 4. 

“ Sub-section 1 5f s. 151 of the Army Act originally stood thus : — ‘In 
India all actions of debt and personal actions against persons subject to military 
law other than soldiers of the regular forces wilhm the jurisdiction of any Court 
of Small Causes shall be cognizable by such Court to the extent of its powers’. 
The language of this section coupled with the provision in s. 18 of the Presi- 
dency Small Cause Courts Act relating to leave in the case of non-resident 
defendants has been held sufficient to give this Court jurisdiction over military 
officers subject to military law as over other non-iesident persons when the case, 
in other respects, came within the provisions of s. 18, and leave to sue had 
been given — Wallis v, Taylor {1. h, 13 Cal., 37). That case was decided 
in 1885. 

“Sub-section 1 of section 151 has since been amended by an Act of 
1888 (51 Vic., c. 4), s. 7, as follows.— In sub-section 1 of s. 151 of the 
Army Act, 1881, the words ‘ where the persons so subject are resident within 
the Zne/// jurisdiction ’ shall be substitutotl for the words ‘ within thejnrisdictwn'. 

*“The amendment makes an important alteration in the law As it origi- 
nally stood the words were. ‘ within the jurisdiction ’ (and the Court has 
jurisdiction beyond its local limits) : now the words are, ‘ where the persons so 
subject are resident withiu the local jurisdiction ', clearly imposing, as it 
seems to me, a liuiitation of the jurisdiction to cases whore the defendant 
(being a person subject to military law other than a soldier) is resident 
within the local limits. * I think this is clear from the preamble as 
well as from the language of the section. The preamble is ' and where- 
as doubts have arisen as to whether the words “ within the jurisdiction 
[874} of any Court ” refer to persons resident within the jurisdiction, and it is 
expedient to remove such doubts, etc.’ 

‘*The cause of action having aiisen in Calcutta and leave having been 
granted, this Court would have jurisdiction but for the alteration in the law, 
but in my opinion that alteration has ousted the Court’s jurisdiction in this case. 

“ The only answer the plaintiffs’ pleader was able to advance to the 
objection vvas — (1) that the Act of 1888 being an annual Act, which expired 
with the year for which it was passed, the amendment expired with the Act , 
and (2) that sub-section 1 only applied to actions where the amount sued fpr 
did not exceed Bs. 400, whereas the present suit exceeds that sum. 
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“ As to the 6rst point it is only necessary to say that the amendment in 
the Act of J888 forms part of the substantive law, and the Act of 1881 must be 
read as amended by the Act of 1888. The Act of 1889 keeps the Act of 1881 
in force in India up to Slst December 1890. It does not repeal the amend- 
ment made in the previous year, which therefore continues. 

As to the second point, sub-section 2 of s. 151 was clearly meant to 
exclude suits exceeding Bs. 400 for the jurisdiction of Military Courts of 
Bequest under section 148, but the Act of 1S88 repeals sections 148, 149 
and 150, and the Act of 1890 repeals sub-section 2 of s. 151 as being no 
longer required 

1 have been asked by the plaintiffs' pleader to refer the point for the 
opinion of the High Court, and as -it is one of some importance to the trading 
community of Calcutta and affects the jurisdiction of this Court in a particular 
' class of cases, I do so. 

“ The question which I submit for the opinion of the High Court is — 

** Whether on the facts as stated in this reference this Court has juris- 
diction to try this case, having legard to the provisions of s. 151, sub-section 1 
of the Armv Act, as amended bv s. 7 of the Act of 1888 (51 Vic., c. 4). 

“ I have reserved judgment pending the opinion of the High Court". 

Subsequently tod;his reference being submitted, and prior to its hearing, 
the learned Judge of the Small Cause Court drew the attentioq of the High 
Court to a further point whicfi had [373] previously » escaped his notice and 
consideration, namely, “ whether, having regard bo the first part of clause 2 of 
section I of the Presidency Small Cause Courts Act (XV of 1882), the juris- 
diction given by the Small Cause Courts Act, s. 18 (a), over non-resident 
defendants can prevail in this case as against the provisions of the Army Act 
as amended by 61 Vic., o. 4, s. 7". 

Mr. Pugh for the plaintiffs. — The question raised is the same as that 
decided in Wallin v. Taylor (l.L.B , 13 Cal . 37) under the Army Act of 1881 (44 
and 45 Vic., c. 58), s. 151, the point being whether the jurisdiction of the Small 
Cause Court is ousted bv the provisions of the Army Act of 1881 (44 aud 46 
Vic., c. 58), 8. 151, as amended by the Act of 1888 (51 Vic., c. 4), s. 7, which 
substitutes for ' within the jurisdiction ’ the words ' resident within the local 
jurisdiction*. The identical point was decided last September by Mr. Ji^tioe 
Wilson in Watts & Co. v. Blackett (I. L. R., 18 Cal., 144), and ho held 
that the jurisdiction was not affected. In Wallis v. Taylor (I. L. R , 

13 Cal., 37^ other questions were discussed, and the defendant was 
stationed at Quetta, where there was a Court of Small Causes. Courts of 
Bequest are abolished bv s. 6 of the amending Act, which repeals as. 148—150 
of the Act of 1881. Probably the word ‘ residept ’ was added to explain 
* within the jurisdiction * and meet the case of troops on the march, and not 
to affect the cause of action. It is not likely tli^it the amendment was intro- 
duced on account of Walhs v. Taylor (1. L. B., 13 Cal., 37). In that case it is 
ruled that the jurisdiction should be cautiously exercised (p. 39 of the report). 
These esepressions arc explained by Trevelyan, in Collett v. Armstrong (I L. 
R., 14 Cal., 826). [PetheraM, C.J.— Sections 148—150 established Military 
Courts of Bequest in places where there was no Court of Small Causes, * 
and 8. 151 says what was apparently not neceasary because there is nothing in 
the Act taking away any jurisdiction from Courts of Small Causes t Section 161 
is unnecessary. Here the Small Cause Court refuses to exercise any juris- 
diction, atid pending the decision of this reference, the Court has refused to 
grant any decrees, and keeps all cases similar to this pending. (PiGOT, J.~ 
What was the intention^ the Legislature in using the word ' resident '7J 
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I can only suggest that it was intended to exclude officers 

on the line ot march. It has no reference to Walhs v. Taylor (I. L. R., 
13 Cal., 37). The Provincial Small Cause Courts Act (IX of 1887) 
says nothing as to residence or cause of action {vide chapters 2, 3). A 
certain jurisdiction is given by the Presidency Small Cause Courts Act, and I 
contend that if it is taken away by the Army Act it must be done by apt 
words of exclusion, such as ‘ resident only ’ or ‘ not elsewhere.’ Clear and 
undoubted language w^ouJd be required to take away the jurisdiction. The Army 
Act is re-enacted every year without being debated or considered. There is a 
consensus of opinion in this Court in favour of the view 1 put forward. The 
jurisdiction of Courts of Bequest was exclusive in cases under Rs. 400, and 
their abolition leaves all other Courts to exercise their jurisdiction, so that 
where there is no Court of Small Causes there w*ould be no jurisdiction at all. 
Thus the limits of the jurisdiction being Rs. 500 at that time, if all other Courts 
were excluded, a man would only have to incur a debt exceeding Rs. 500 and 
he would be safe. This question is of great importance to Calcutta tradesmen. 

No one appeared for the Defendant 

The opinion of the Court (Pkthekam. C.J., and Pigot and Macphehson, 
XT.), was delivered by 

Pitfot, J, — In this case the defendant re.sides outside the local limits of 
the jurisdiction of the Calcutta Court of Small Causes. Leave to institute the 
suit was granted under the provisions of s 18 of tlie Presidency Small Cause 
Courts Act. 

The defendant is an officer of the armv subject to Military law, and the 
question is whether, having regard to the provisions of s. 151 of the Army Act, 
1881, as amended hy s 7 of the Armv Act of 1888, the operation of which Act 
is by the Army Act of 1889 continued up to Decembei 1890, the Small Cause 
Court has jurisdiction to entertain this suit against the defendant. 

This question has already been considered in this Court in the case of In the 
matter of the puiposcd ,suit of Watta <l (Jo. v. Blackett (I. L. R., 18 Cal., 144) In 
that case the Chief Judge of the Small Cause Court on being applied to for leave 
under s 18 to institute a suit against an officer of the army subject to Military 
law And resident out of tiie local limits of the jurisdiction refused to grant such 
1877] leave, on the ground that by reason of the provisions of s. 161 as amended, 
the Court bad no jurisdiction under s, 18 to entertain the suit Application 
was then made to tliis Court on its Original Side for an order to the Small 
Cause Court to exercise its discretion under s 18 as to granting or withholding 
leave to institute the suit. Mr. Justice WiLSON made the order applied for, 
holding that nothing in thq terms of the amended section operated to restrict 
the jurisdiction of the Small Cause Court under s, 18. 

On this reference, which, it may he mentioned, was made before the deci- 
sion of Mr. Justice Wilson, we are practically asked as an Appellate Bench to 
overrule that decision. 

Section 2 of the Presidency Small Cause Court Act provides that. nothing 
herein contained shall affect the provisions of the Army Act, 1881, s. 161 ; 
and this section as amended by the Army Act of 1888 is now to be read 
as follows : — 

" In India all actions of debt and personal actions against persons subject 
to Military law, other than soldiers of the regular army, where the persons so 
subject are resident within the local jurisdiction of any Court Small Causes, 
shall be cognizable by such Court to the extent of its powers.” 

A 
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This seotion so amended applies in the present case. 

The contention is that this limits the jurisdiotion to the case of persons 
who are resident within the juiisdiotion. 

We do not think so. We agree with the judgment of WILSON. J , above 
mentioned. It is not. perhaps, very easy to construe the preamble to the amend- 
ing section : as it is difficult to suppose that any doubt could have arisen that, at 
anv rate, “ persons resident within the jurisdiction " must be referred to by the 
words within the jurisdiction." However this may be, we think the words 
in the amending section must be meant to restrict the words ** within the 
jurisdiction, etc.," to persons resident within it, so fts to meet and exclude the 
ease of persons casuallv within the jurisdiction for a short time and not actually 
resident within it. and that it is limited to this purpose, and therefore does not 
affect the powers conferred bv s. 16 We answer the question therefore in 
the affirmative. 

Attorneys for the Plaintiffs : Messrs. Sanderson d Co. 


NOTES. 

iSee also (1893) P. R. l.J 


[378] APPELLATE CIVIL. 

The ISth April, 1^9i. 

Present * 

Mr. Justice Prinsep and Mr. Justice Banerjee. 


Mowla Newaz (Plaintiff) Petitioner 

versus 

Sajidunnissa Bibi (one of the Defendants) Opposite Party. ^ 


Appeal to Privet Council — Appealable value — Suit for restitution of 
fon^nqal rights — Valuatioji of sutt — Suit conducted up to appeal 
as if properly valued — Jurisdiction- Consent of parties. 

A suit for restitution of conjugal rights is not one to which any special money value can 
be attached for the purposes of jurisdiction — Golam Rahman v. Fatima Bibt (I. L. R., 18 
Oal., 232) followed. 

Held, therefore, that no appeal lay as of right to Her Majesty in Council in such a suit, 
although the suit had been valued at Rs 25,000, and that valuation had been relied on by 
the defendant, who bad appealed to the High Court from the decision of the firjit Court 
which had gone against him. 

This was an application .for leave bo appeal to the Privy Council from a deci- 
sion of the High Court, ^dated 16th September 1890. 

The suit was brought by Sved Mowla Newaz against Sajidunnissa Bibi 
and others, defendants, and the plaint stated that the plaintiff was married to 
Sajidunnissa in Pons 1283 (January 1877), and that she lived with him until 

* Privy Council Application No: 18 of 1891, from a Judgment of Messrs. PRINSEP and 
Banerjee, JJ.«dafced the 16th of September. 1890, in appul from Original I>ec«ve No. 45 
of 1889. 
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Bysack 1392 (April 1885), when in his absence she was persuaded by the other 
defendants to leave his house, and that those defendants had since put obstruo- 
tions in the way of his getting his wife back again. The relief prayed for was 
a declaration of the plaintiff's conjugal rights, and a decree against her for the 
restitution of his conjugal rights, and an injunction against the other defen- 
dants restraining them from interfering with his enjoyment of such rights, and 
for such further or other relief as the plaintiff might be entitled to. 

[ 879 ] The suit 'was brought in the Court of the Subordinate Judge of 
Burdwan, and was valued at Bs. 35,000. In that Court the suit was decreed 
in favour of the plaintiff,* and the defendant preferred an appeal from that 
decision to the High Court, which appeal she valued at Bs. 35,000. 

In answer to the suit the defendant set up the plea of dissolution of her 
marriage by reason of an alleged breach of a condition in an agreement set up 
by her as having been entered into between the plaintiff and his wife’s mother, 
Habibunnissa, under the terms ot which the plaintid was not to take his wife 
to his own house or to any other places against her will and consent, and that 
a breach of this condition (and such breach it was alleged bad. been committed 
by the plaintiff) had the effect of annulling the marriage, as if there had been 
a divorce. 

The Subordinate Judge found that the alleged condition had not been 
broken, and that there was no dissolution of the marriage, and the decree of 
that Court was that the suit be decreed with costs, the costs, among others 
the pleader’s fee, being calculated on the estimated value of the suit, viz., 
Bs. 25,000. On appeal the High Court held that there had been a violation of 
the condition, and that the marriage had been thereby dissolved, and they 
therefore allowed the appeal, and dismissed the suit From that decision the 
plaintiff was now desirous of appealing to the Privy Council. 

The grounds of appeal were that the judgment was erroneous in finding 
that there had been any breach of the condition by the plaintiff ; that the said 
agreement was illegal and not binding on him, nor capable of affecting the rights 
and obligations arising from the marriage which had been contracted ; that 
Sajidunnissa not being a party to the agreement could not avail herself of its 
provisions , and that no dissolution of the marriage was proved. 

The only question now material was as to the proper valuation of a suit 
for restitution of conjugal rights. 

Mr. J, Q. Apcar and Baboo Ntlmadhub Bose for the petitioner. 

Mr. Woodroffe, Baboo Upendra Ohunder Bose, Moulvie Serajul Islam, 
Baboo Rajendra Nath Bose, and Baboo Mohan (Jhand Mitter for the 
opposite party. 

[ 380 ] Mr. Apcar for the petitioner contended that the suit being for an 
amount above Bs. 10,000, there was a right of appeal to the Privy Council 
under s. 596 of the Civil Procedure Code. The suit was properly valued, 
and had been tried up to the. decision of the appeal in the High Court on the 
terms ol the plaintiff’s original valuation and without any objection on^he part 
of the defendants. The costs also had been allowed on that valuation. The 
defendant had in fact, when appealing to the High Court from the decision of the 
Subordinate Judge, valued her appeal at the same amount, and had thereby 
waived any objection, and acquiesced in the valuation of the suit. The juris- 
diction of the first Court depended on the valuation of the suit, and in this case 
the defendant had relied upon the valuation and had obtained an advantage 
by reason of the jurisdiction given thereby. The suit, moreoveir, was not one 
only for restitution of conjugal rights, but practically one for damages. The 

H' 
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plaintiff was therefore now entitled to say that the suit was above the 
appealable value, and to claim a right of appeal. 

Mr. Woodroffe contra contended that the suit was really one for restitution 
of conjugal rights, and was a suit which could not be estimated at a money 
valuation. In Golam Rahman v. Fatima bihi (1 L. B., 13 Gal., 232) it was 
held that a money value could not be put on a suit for restitution of conjugal 
rights for the purpose of giving an appeal under the Burma Courts Act (XVll 
of 1875), 8, 49. This decision should govern the present case. Consent 
of parties does not confer jurisdiction on a Court. 

Mr. Apcar in reply — Since the case of Golam Rahman v. Fatima Bibi 
was decided, the Legislature have passed an zVct (Vll of 1887) to prescribe 
the mode of valuing certain suits for the purpose of determining the jurisdiction 
of the Courts , and s. 9 of that Act gives power to the High Court, where 
it is of opinion that a suit does not admit of being 'Satisfactorily valued, to make 
directions with regard to the valuation of such fruits. No such directions have 
been given with lespect to ••uits of this nature, and it is submitted the Court 
must fall back on the valuation made by the parties themselves, t c., made by 
one party and acquiesced in by the othei. 

[381] The judgment of the Court (Pkinskp and Bankr. 1£E, JJ.) was as 
follows ; — 

This is an application fot leave to appeal to Her Maiestv in Council. 

It is first claimed that the petitioner ha& a right of appeal, inasmuch as 
the subject-matter of the suit was ot a value exceeding Hs 10,000. In support 
of this we have been referred to the amount of the suit as stated in the plaint, 
and also in the appeal to this Court made by the defendant \V(* have also 
been reminded that it was only on a consideration of such value that the suit 
was tried in the Court of the Subordinate Judge and by this Court in first 
appeal. 

On these grounds, and espectally because the defendant in a way consented 
to the value stated by the plaintiff bv adopting it in her petition of appeal, we 
have been asked to hold that tlie subject-matter of the suit is above Bs. 10,000, 
and therefore appealable as a matter of right to Her Majesty in Council. We 
think that tlie action of the parties in this case cannot affect the question of 
jurisdiction. In resiiect of the trial by this Couit of the case on first appeal, 
we would observe that the point was nevet raised, and was never consider^ at 
the trial. On the other hand, we find that this point has been directly decided 
by a Bench of this Court in a case of Golam Rahman v. Fatima Bibi 

(I. L. B., 13 Cal., 232), with which decision we entirely agree It was there 
laid down that a suit of this description for restitution ot conjugal rights and 
possession of a wife was not one to which any special mone> value can be 
attached for the purposes of jurisdiction 

We observe that this was a matter wduch it wa? apparently contemplated 
by the Legislature should be dealt with under Act VII of 1887, but no specific 
rules being passed on the subject, the matter has remained as it was when the 
judgment to which a refezence has been made was passed. Under such 
circumstances we are unable to hold that, by reason of the value of the subject- 
matter of the suit, an appeal necessarily lies to Her Majesty in Council. 

W'e have next been asked to certify that this is a fit case for appeal to Her 
Majesty in Council within the terms of s. 595 [382] (c) of the Code. We 
have had some difiQculty in deciding this point, but having regard to the 
facts found in the judgment of this Court read with the allegations made in the 
affidavit put in by the opposite party, the defendant in the suit, and which 
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statements have not been contradicted on behalf of plaintiff, we are unable to 
certify that in our opinion this case is a fit one for appeal, and we therefore 
leave it to the petitioner, if so advised, to make an application to the Judicial 
Committee. 

The application is refused with costs. 

Application refused 


NOTES. 


I Sm alKO (1907) 34 Cal., 352 ;Sl906) 28 All., 545 where (1904) 31 Cal., 849 wa& dissented 
from.] 
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appp:llate civil. 

. The 7th AprtI, 1H91. 

Present : 

^^U. JUSTK'E PRTNSEF ANT) MK. JUSTICE IUNERJEE. 

Kazem Ah Petitioner 

( crs us 

Azim Ali Klian Objector.’ 

Appeal— Act XX of s. 18 — Order refusing Leave to sue — 

Decree- Civil 'Procedure Code, IHHH, s 2. 

All order refusing lo.ivo lo insLiUile a suit under section 18 of Act XX of 1863 is not a 
“decree” within the meaning of section 2 c»f the Civil Procedure Code, and is not 
appealable. 

An application was made to the .fudge of Moorshedabad by the petitioner as 
one of the members of the Committee of Management of a Mahoniedan endow- 
ment for-leave to institute a suit under Act XX of 1863, section 18, the object 
of the suit being to get nd of the objector as President of the Committee of 
Management of the biidow'ment, and to have another trustee appointed in the 
place of one who had died. The Judge gave on the 8th February 1890 the 
following judgment on the application . — 

“ This is an application under Act XX of 1863. section 18, for leave to the 
petitioner to institute a suit against the objector. The latter having received 
notice to show enuae why leave should not be granted appears by pleader. 
The petition has been lead and the pleaders have been heard The application 
does not appear to me to be a bond fide one. The charges brought against the 
[3883 Nawab are all couched in the vaguest terms, and it is a nfatter of 
extreme suspicion that for upwards of ten years during which the petitioner has 
been a trustee, he has not had a word to say against the Nawab’s manage- 
ment until a quarrel has occurred regarding the renewal of an ijara lately held 
by Messrs., Watson and Company, I decline to sanction the institution of a 
suit and dismiss this application. 1 need not deal with the other prayers 

• Appeal from Original Decree No. 82 of 1890, against tbe decree of -R. H. Audezson 
Ksq., Judge Moorshedabad, dated the 8th of Febimary J890. ' 
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ooDtained in the petition except the one which relates to the appointment of 
another trustee. Each party has named a gentleman. I will hear the pleaders 
on the 14th, and then decide which of the two should be appointed. Petitioner 
will pay objector’s costs”. 

The order made in accordance with this judgment was *' that the prayer 
for bringing a suit against the objector be disallowed ; that Nawab Syed 
Mozuffer Ali is appointed member in the place of Syed Amir Ali, deceased, 
who was a member in respect of the estate of Basant Ali Khan, deceased ; and 
that the objector's costs be paid by the petitioner”. 

The petitioner appealed from this decision to tfie High Court. 

Mr. Woodroffc and Baboo Ram Churn Mitter for the Appellant. 

The Advocate-General (Sir Charles Paul), Babuo Mokini Mohun Roy, and 
Baboo Dwarha Nath Chiickerhutty for the Bespondent. 

The following cases were cited ; — Khuderam Singh v. Sham Singh Poojoory 
* (W R., 1864, Mis. 26), Kaluh Hossem v. Ah Hossem (i N. W., 3), Delrus 
Banoo Be-gum v. Ahdoor Rahman (21 W. R., 368), Kaviraja Sundara Murt&i/a 
Pillat V. Nalla Naikaa Ptllai (4 Mad , 93), hi rf>. Venkaieswara (I. L. R., 10 
Mad, 98), Civil Revision Petition 101 o/ 1882 (I. L. R., 10 Mad., 98, note), 
which were cases in which an appeal from an order refusing leave to sue under 
Act XX of 1863 w'as held not to lie ; Mmaksht Naidu v. Subramanya Sastrt 
(I. L. R., 11 Mad., 26), a Privy Council case, in which it wa^ held that no 
appeal lay from an order under section 10 of the Act appointing a member of 
a CommiUee of Management , and Ackeni Sahib v. Bava Malimtyar (1 L. R., 
4 Mad., 295), in which an appeal was allowed against the order of a District 
Court, under section 5 of the Act, appointing a trustee. 

[884] The judgment of the Court (Puinsep and Banekjee, JJ.) was 
as follows : — 

This matter ari.ses out of an order by the District Judge under section 18 
of Act XX of 1863, refusing to give leave to the petitioner to institute a suit 
having reference to a Mahomedan endowment. 

The first question raised for our decision is, whether there is any right of 
appeal. There is no such right conferred by the Act, but it is argued that, 
under the new definition of a decree given in the Code of Civil Procedure of 
1882, a right of appeal against such an order is given, because such an order 
would amount to a decree. , • 

We are not prepared to accept such an interpretation of this definition of 
a decree. The order in question is a refusal to^^ive leave to institute a suit. 
It does not come within the definition of the term ' decree,” either as amounting 
to a formal expression of an adjudication upon a right claimed, or as amount- 
ing to an order rejecting a plaint. The order, as we understand it, merely 
determines that there are no primd facie grounds for instituting a suit. There 
is no adjudication of any right inherent in the petitioner. Nor can it be regarded 
as an order rejecting a plaint, because it is an^ order refusing leave to file a 
plaint. . In that view we think there is no ground of appeal. 

In giving a special order for the admission of an appeal subject to any 
objections that may be takra at the hearing, anobher Division Bench of this 
Court gave permission to the petitioner to move the Court under section 622 
of the Code of Civil Procedure, or under section 15 of the Charter Act, with a 
view to set aside the order of the District Judge. We have accordingly heard 
all the arguments which could be raised against the merits of the order passed. 
We think, however, that there are no sufficient grounds for our interference 
with the order under the special powers thus conferred on this Court, nor do 
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we think, if we were to oonaider the oaae of the petitioner on the merits, that 
there is any sufficient ground to question the correctness of the District Judge’s 
order. The allegations contained in the petition were of the vaguest descrip- 
tion, and not such as would warrant the Judge to give permission to the 
petitioner so as to make any of those allegations [886] the foundation of a 
suit for misconduct against the President of the Committee. We further have 
the satisfaction of learning that in the course of these proceedings, a third 
member has been appointed to the Committee, who will thus afford the means 
of forming a quorum, so as to guarantee tlie proper management of the endow- 
ment and satisfy any complaints that may arise. 

The appeal must tlierefore be dismissed with costs. 

J, V. W. Appeal dismissed. 


NOTES. 

[ See also 10 Mad., 98 ; 19 Cal. , 275 ; 31 Cal . 584 ; 7 M L T. 126. ] 


[18 Cal. 888] 

APPELLATE CIVIL. 

The 27th February, IbOl. 

Present : 

Mr, Justice Norris and Mr. Justice Beverley. 

Surendra Nandan alias Gyanendra Nandan Das, minor, by his guardian 

Santomoni Dasi, and another Defendants 

versus 

Sailaja Kant Das Mahapatra, minor, by his guardian Chowdhury Radha 
Kant Das Mahapatra Plaintiff.' 

Hindu law —Adoption — Validity of adoption— Effect oj adoption — Divesting 
of estate already vested -Mitakshara law. 

Tho will of B, a Hindu, appointed one K manager of .ill his property, and gavo his 
widow S power tx adopt a non, and went on to rtUtc* that S ** shall manage all the affairs with 
the consent of tho :»aid manager'* {K), *'and she will not be able to do any wrongful act or 
alionate and waste property uselessly and without his consent If she do so, it will be can- 
celled by the said manager or tho adopted son ; and she will adopt .a son with the good advice 
and opinion of the manager*’. S, wishing to adopt the plaintiff, sent a registered letter to K, 
who had refused to give S any advice or assistance, intimating her intention and asking him 
to come and see the ceremony poffovned, but he declined to receive the letter which was 
returned to S by the postal authorities, and the plaintiff was eventually adopted without the 
oonsont of K. Held, that the oonsoiit of K was not a condition precedent to the validity 
of the adoption, and that it was not invalid bv reason of its having been made without K*s 
advice and consent. 

B and R were living as a joint family subject to the MitaksLara law. B died on the 28th 
February 1884, leaving him surviving a widow S, to whom ho gave power to adopt a son to 

* Appeal from Original Decree No. 88 of 1890, against the decree of Baboo Juggo Bandhu 
Gangully, Subordinate Judge of Midnapore, dated the 27th of December 1889. 
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him, and R who sacceeded by sarvivorship to share m the joint family property. iS adopted 
the pJaiutiflF on £8861 the 27th October IflSfi. Ifeld, that on her adoption the plaintiff became 
entitled to the share of his father B, notwithstanding that such share had already 
vested in B. , 

MondaJctm Dost v. Adinath Dey (ante, p» 69} followed. 

This was a suit to establish the validity of the plaintiff’s adoption, and to 
lecover joint possession of certain lands as well as undivided possession of cer- 
tain other lands and moveable property, and for mesne profits. 

The position and relationship of the parties is explained by the following 
genealogical table (which was annexed to, and together with the dates attached 
to the names declared to he part of, the judgment of tlie High Court) ; 

Diimudar Daa Mahapatra. 


ModhuFudaii Das 
Mahapatra. 


Boidyanalh Das Nittyanand Das Adit\a Charn Das 

Mahapatra. Mahapatra (died Mahapatra. 

Augbran 1273). I 


fiopinalh Das. Mother Mohan. 


Srinath— Anna Raghunath Sudfaa> Bissonath Saniomoni 
puma. mo}ce (died 18th (defendant No. 1) 
Assin 1298). (died 17th Falgoon 
I 1290). 


Jadabeiidra Surendra 

(defendant No. 3), (defendant No. 2) 

From this table it appears that Damudar Das Mahapatra was the ancestor 
of the family. He had four sons, Modhusudan Das Mahapatra, Boidvanath 
Das Mahapatra, Nittyanand Das Mahapatra, and Aditya Charn Das Maha- 
patra. Modhusudan and Boidyanath had no children. Aditya Charn had 
two children— Gopinath and Mothur Mohan. Nittvanand, who died m Aughran 
1273 (November 1866), had three sons— Srinath, Raghunath, and Bissonath. 
Bissonath died on 17th Falgoon 1290 (28th February 1884), leaving his widow 
Santomoni (the defendant No l) him surviving. Raghunath died on the J3th 
Assin 1293 (28ih September 1886), leaving him surviving two sons— Jadabendra 
(defendant No. 3) and Surendra (defendant No. 2). 

[387] The facts, so far as they were material to this report, were 
as follows : — • 

Bissonath made a will on 3rd Falgoon 1290 (14th February 1884), of 
which the material provisions were — “(2) My ancestral joint taluks and 
lakheraj lands and p>^dy and dealings in cash and furniture and articles of 
gold, silver, brass, etc., all properties moveable and immoveable are under the 
management of my elder ufterine brother, Raghunath Das Mahapatra, and we 
have been in joint possession. After my death ray wife Santomoni Dasi will 
be entitled to. and iu possession of, a moiety of all those properties, and will 
be able to adopt from one to three sons, 1 . 0 ., she will be able to adopt a second 
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son if the first adopted son be of bad character and of a different religion or 
dies, and she will be able to adopt a third son if the second adopted son be 
similarly guilty or dies. (6) My wife being a female. I appoint Cbowdhury 
Krishna Gobind Das Mahapatra of Sri ram pur of pergana SipRr, who is my 
gyanti cousin and well-wisher, manager for management of my ancestral joint 
and self-acquired properties, moveable and immoveable, and trade, etc., together 
with dena-powna and all affairs. After my death the said manager shall protect 
and look after ail my estate and perform the deb-sheba and all other acts in 
my share. The manager shall continue to manage the suits which are going 
on and those which will be instituted in future. If the said manager desires, 
he will be able to appoint a manager according to Ins own choice and get all 
the affairs managed. (9) My wife shall manage all the affairs with the consent 
of the said manager, and she will not he able to do anv wrongful act or alienate 
and waste property, etc , uselessly and without his consent If she do so, it 
will be cancelled by the said managot or the adopted son, and she will adopt 
a son with the good advice and opinion of tlie manager.'* 

The plaintiff stated that Krishna Gobitid Das, though constantly requested 
to do so by Hantomoni, refused to give her any advice or assistance ; that she 
having determined to iidopt the plaintiff, sent a registered letter to Krishna 
Gobind Das, intimating her intention to do so, and asking him to come and 
see the ceremony performed : that he declined to receive tlie letter which was 
returned by Ibhe postal authorities to Santomoni ; that on the 8th Kartick 
[ 388 ] 1292 (27th October 18H5j,the plaintiff was duly adopted by Santomoni, 
the defendant No I : that it had come to the plaintiff‘’8 knowledge that 
Santomoni was denying his adoption by her, and alleging that she had adopted 
the defendant No. 2, the second son of Haghunath, after Baghunath's death, 
by taking him in adoption from his mother Sudliamoyee. The plaintiff 
submitted that this alleged adoption of defendant No. 2 was invalid, and prayed 
for a declaration that ho (tlie plaintiff) was the validly adopted son of Bissonath, 
for possession of an eight annas share of the joint property which belonged to 
Bissonath and Baghunatii, and for sole possession of certain self-acquired 
property of Bissonath, and fur mesne profits. 

The defendants Nos. 1 and 2 filed a joint written statement in which they 
denied the adoption of the plaintiff by Santomoni, and alleged that she had 
validly and according to the Shastras adopted the defendant No. 2 ; that even 
if Santomoni had adopted the plaintiff’, such adoption was invalid, not having 
been made according to the advice and opinion of Krishna Gobind Das, as 
was required bv the will of Bissonath, it being, as they submitted, a condition 
precedent to the adoption of any bo\ by Santomoni that such adoption should 
be according to the a<lvice and opinion of Krishna Gobind Das. 

The defendant No. 3 filed a separate written statement in which he denied 
the adoption of the plaintiff', and alleged that Santomoni had validly adopted 
the defendant No. 2 ; that his gieat-uncJe Aditya Charn got the joint family 
property partitioned many years ago ; that ins other great-uncles Modhusudan 
and Boidyanath and his grandfather Nittyanand executed an angsonama (a par- 
tition deed) on the 16th of Asar 1261 (28th June 1854) in respect of the remaining 
joint proxierties; that Modhusudan gave to Raghunath certain of the properties 
of which the plaintiff was now claiming possession, and of which properties he 
(Baghunath) remained in possession ; that in 1273 (1866) Nittyanand executed 
an anumatipattrO' in favour of his sons Baghunath and Bissonath, and made 
provisions with regard to the possession and enjoyment of his aneestral 
and self-acquired property, and also of the property given by Modhusudan to 
Baghunath ; that Baghunath performed the deb-sheba and the prescribed rights 
and ceremonies, and before his death [888] appointed the defendant, 
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No. 3 the shebaifc, and that in the teeth of this anumatipattro the plaintiff's 
suit was not maintainable. He further alleged that Baghunath andBissonath 
were members of a Hindu joint family governevl by the Mitakshara law ; and 
that on Bissdhath's dying without a son, Baghunath sucoeeded, and on Baghu- 
nath's death the defendant No. .3 succeeded to the entire property. He denied 
that Bissonatb died possessed of any self-acquired properties. 

On these pleadings issues were framed, of which the following are those 
material to this report : — 

4. Whether Suntomoni adopted the minor pltyntiff as her son. 

5. If she a.lopted him as her son, whether the adoption took place 
according to the Shastras. 

6. Whether imdei the directions contained in Bissonath’s will such 
adoption was made with the permission and consent of Krishna Gohind Das 
If tiie adoption did not take place with such consent and permission, whether 
the adoption is on that account invalid. 

10. Whether tlie Mitakshara law is prevalent in the family of Bissonath 
and Raghunath. If it he so, whether the plaintit! can sue as the adopted son 
of Bissonath when his adoption did not take place in the lifetime of Bissonath 
and when Raghuna{.h was alive. 

Issues?, 8 and 9 as to the execution and validity of the anuipatipattro, and 
as to certain properties wliich tne defendants contended the plaintiff was n^t 
entitled to claim, were decided against the defendants 

On the 4th, 5th and 6tli is.sues the Subordinate Judge found that the adop- 
tion of the plaintiff was duly made hv Santoinoni, and that it was a valid adop- 
tion On llie 10th issue he held tliat the Mitakshara law governed the family of 
Bissonath and Raghunath , that they lived joint in mess and property , and 
that Bissonath's share in the property vested after Hissonath's death m Raghu- 
nath by right of survivorship, and was diveste.ion the adoption of the plaintiff 
and vested in him a.s adopted son of Bissonath. 

From this decision the defendantstNos. 2 and 3 appealed to the High Court. 

[390} Baboo Mohini Mokun Hoy, Dr. RaMehan Ghone, Baboo Omernath 
Bose, and Baboo Monmotku Nalh Milter for the Apjiellants. 

Baboo Sr/nath Das and Baboo Golnk Chiuider linear for the Respondent 

The arguments and cases cited are sufficiently stated in the judgment. 

The judgment of the Court (Noukis and Bkvkulky, JJ.), after stating 
the facts and the issues, continued as follows ■ — 

These issues 4, 5 and 6 were tried together, and as to them the Huhordinate 
Judge says : — I am of opinion that there is aburulant evidence in the case 
that No. 1 defendant, Santomoni, the widow of the late Bissonath Das 
Mahapatra, according to the directions contained in her husband's will, dated 
3rd Falgoon 1290, which gave her authority to adopt, really adopted as her 
son the minor plaintiff, who was the natural son of Radlia Kant Das Mahapatra, 
on 3th,Kartick 1292, Amli (22Dd October 1884) by performing religious cere- 
monies as provided in the Shastras.” This finding is appealed against in the 
grounds of appeal, but .\t the bar here it was admitted that it could not be 
successfully attacked, and therefore it must stand confirmed. 

The Subordinate Judge then discusses the question as to,the validity of the 
adoption upon the assumption that Krishna Gohind Das had not advised it or 
consented to it, and upon this point be says It is urged that as the adop- 
tion of plaintiff did not take place with the consent of the executor or manager 
Krishna Gohind, it is invalid. Plaintiff tried to prove that Krishna Qobind 
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gave seoret consent to such adoption, though outwardly be did not give consent, 
as he was most unwilling to incur the displeasure of Baghu with whom be was 
on friendly terms. The evidence of plaintiff's witnesses, Badha Kant and Bam 
Parshad, that in Assin 1291 Krishna Gobind advised Santomoni to take protec- 
tion of Badha Kant and Gopi Mobun and lo adopt a son of Badha Kant, cannot 
be believed, for Badha Kant and Gopi Mohun were then on ill terms with Krishna 
Gobind, as litigation was then going on between them in the High Court. 
Then the evidence adduced by the plaintiff that Krishna Gobind's consent was 
taken before the adoption of plaintiff in Kartick 1292 is also untrustworthy, for it 
is [391] improbable that Krishna Gobind would give such consent when at that 
time he applied for revocation of the letters of administration taken out by 
Santomoni It rather appears that Santomoni wrote a registered letter (Ex. VI) 
on I4th Assarl291 to Krishna Gobind to give his consent to the adoption, 
and Krishna Gobind refused, to take the letter. Hence it is clear that 
Krishna Gobind did not give his consent to the adoption. Santomoni’s statement 
in her petition of ohiecfcion in the probate case brought by Krishna Gobind that 
she adopted plaintiff' as her son with the consent of Krishna Gobind was only 
made to give more validity to tlie adoption of the plaintiff. Tlie will of Bisso- 
nath in the first part of its Otii paragraph directs that if Santomoni does any 
illegal act without an.,v cause, or make anv alienation without the consent of 
Krishna fiobind, lier act and alienation would be void. it*further directs in the 
second part of that paragraph, that she should adopt with the 3?!' 

of Krishna Gobind, / r , with the good advice of Krishna Gobind. It will 
therefore appear that with respect to the first part of the 9fch paragraph, penalty 
is provided if the directions of that part are not complied with, but there is no 
penalty provided if tho directions of the second part of that paragraph are not 
fully taken into consideration The spirit of the will {vide the 2nd paragraph 
of the will) IS that Santomoni should adopt a son, and in accordance 
with such directions slie adopted the plaintiff as her son. She tried her 
best to take the consent of Kiishlia Gobind before such adoption, but Krishna 
Gobind, on the grounds shown above, refused to give consent. Santomoni under 
such helpless condition was obliged to adopt plaintiff as her son in order to save 
her property by paying off the debts of her husband by taking advances from 
plaintiff’s natural father, Badha Kant. Under such circumstances, the adoption 
cannot be said to be invalid, merely because Krishna Gobind withheld giving 
his advice to such adoption. Further, there is no penalty provided if the 
adoption be made without tfie consent of Krishna Gobind The primary desire 
of the testator, Bissonatli, was that his widow should adopt, and the widow 
carried out such dbsire by adoption. The case of Benn Ckurn IScn v. Tleeia LaU 
Seal ( 2 1 J. N S., 22''5) has, I think, no application to this case, for in that 
case [392 J consent was a condition precedent to adoption, and there was a 
provision m the will that on failure to get consent to tlie adoption the property 
would pass over to another. But no such penalty is prescribed in Bissonatb's 
will in the present case Hence the adoption of plaintiff by Bissonath's widow, 
Santomoni, is valid . 

This finding is attacked in the fifth ground of appeal, and we think, as we 
intimated in the course of the argument yesterday, that the judgment of the 
Subordinate Judge on this point is correct and should bo confirmed. We think 
that all tho testator intended was to soggeilt that his wife would exercise a sound 
discretion if in the matter of choosing a boy to be adopted she consulted Krishna 
Gobind, a man in whom he, the testator, seems to have reposed confidence. 
Looking at the religious efficacy that ensues from the adoption of a son by a 
widow to her deceased husband, we think the Court shoul^ not be too antute to 
defeat an adoption, but should rather do its utmost to support it, unless soick 
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adoption is clearly in excess or in breach of the power to make it. Thera waa 
a case referred to by Baboo Mohini Mohun Boy upon this point, Rangtibai v, 
Bhagtrihibat (1. L. B., 2 Bom.. 377), but, as pointed out in the course of the 
argument, the power of adoption there was entirely different from the power 
of adoption here, and we think that that case is not applicable to the facts of 
the case with which we are at present dealing. 

With regard to the 7th issue, tlie Subordinate Judge finds that the 
anumatipattro IS invalid. He says: “ it seems to me that the clause for deb- 
sheha in the so-called agreement of dedication is too general in its nature and 
cannot properly be given effect to’*. This finding Was attacked ir the grounds 
of appeal, but the objection to it has not been pressed. It was contended, 
however, that it was in the nature of a family arrangement, and that such 
family arrangement could not and should not he disturbed by the plaintiff 
without proper notice being given. This specific ground is not taken in the 
grounds of appeal. No authority in support of it was cited by the learned 
pleader who has so ably argued the case for the defondant-appellant, and we 
cannot give any effect to it 

[393] Issues 8tii and 9fch were found against the defendants, and the 
findings with respect to those issues have not been attacked in appeal. 

On the 10th issue it has been found that the family is governed bv the 
Mitakshara law. and that finding has not been impeached. But it has been 
contended, and very forcibly, by Baboo Mohini Mohun Roy for the appellant 
that as Kaghunath succeeded by right of survivorship to Bissonath's share in 
the joint estate on his (Bissonath's) death in 1290. Haghuiiath was not liable 
to be divested of such share by the plaintiff even if the adoption was gorxl. 
That point was urged in the Court below, and upon that point the Subordinate 
Judge says as follows • — ** The question now is whether Kaghu can be divested 
of such property by the subsequent adoption of the plaintiff by the widow of 
Bissonath. I think under the authority of the Privy Council ruling in the 
case of Vtrada Pratapa Rayhunada Deo v. Bro^okt shore Patta Deo (I. 1... R., 

1 Mad., 69 ; L. B., 3 I. A., 164) which has been misunderstood, as pointed out by 
Mr. Mayne [note (c), article or section 172, Hindu Law. fourth edition] in the 
case of Kally Prosunno Ghose v. Gncool Ckundcr Mitter (I. L. B , 2 Cal., 295), and 
as also pointed out by the counsel on both sides in the case of Nilkomul Lahiri 
V. Jotendro Mohtin Lahiri (I. L.R., 7 Cal., 178), the subsequent adoption of plain- 
tiff by the wido'w of Bissonath would divest Haghuiiath of Bissonath's estate 
vested in him. But this rule will not apply to the case of collateral succession as 
laid down in the case of Nilkoinnl Ijahrri v. Joteiulro Mohun Lahiri quoted 
above. Mr. Mayne (vide article or section 179. Hindu Law, fourth edition), 
says that some passages in the judgment of Kally Prosunno Ghosey, Gocool 
Chunder MiUcr are more broadly expressed than they would have been if the 
Court had not misconceived the facts of the Privy Council case of Vtrada 
Pratapa Raqhunada Deo v. hrojokishore Patta Deo. Then lie goes on to say 
that the decision itself, coupled wdth the otli^r case cited, seems to lead to 
the following conclusions, one of which is *that when an adoption is made to 
the last male holder, the adopted son will divest the estate of any person 
whose title would have been inferior to his if he had been adopted prior to the 
death*. Hence the plaintiff as [394] adopted son of Bissonath is entitled to 
claim the property of his adoptive father Bissonath". 

In support of this contention Baboo Mohini Mohun Boy felied upon, 
first of all, the case of Kalidas Das v. Krtshna Chunder Das (2B.L.B., P.B , 103). 
That case was tried on the Original Side of this Court by Mr. Justice 
N OKMAN. The facts were that “Deb Chandra Das died in the year 1832, leaving 



SAILAJA KANT DAS MAHAFATBA ri89ll l.L.R. 18 Oal. 89S 

an only son Bireswar Das, who had been blind from his birth, and two widows, 
the survivor of whom, Pyari Mani, died in 1849. Bireswar, the blind son, 
being according to Hindu law excluded from inheritance, on the death of Pyari 
Mani, Gurudas, tiie nephew of Deb Chandra, occupied the position of heir of 
Deb Chandra. Bireswar having married, a son, Krishnan Chandra, was born 
to him in 1858. Bireswar di^ in 1861.’* Upon these facts, Mr. Justice 
Norman, at page 106 of the report, says . — “ Jn my opinion, on the birth of 
Krishnan Chandra, he became entitled to the inheritance from which his father 
had been excluded.*’ The case was heard on appeal by Sir Babnes PEACOCK, 
the then Chief Justice, and«Mr. Justice A G. Macpherson, and it being found 
that the decision of Mr. Justice Norman was in conflict with a previous decision 
arrived at by Bayley and Macpherson, JJ , tlie case was referred to a Pull 
Bench, and the Full Bench decided that by Hindu law an estate once vested 
cannot be divested in favour of the son of an excluded person born after the 
death of the ancestor. Such ruling does not apply to the case of the son of an 
excluded person if. having been begotten and being in tiie womb at the time of 
the ancestor's death, he is afterwards born capable of inheriting.” 

The next cases relied upon were a case of Bhoobun Moyee v. Bamkishore 
Acharjee (10 Moore's 1. A., 279) and the caseof AVi//y Prosunno Ghosev. Gocool 
Chiinder Mitter (I. L.-R., 2 Cal , 295), which was a case tfied on the Original 
side of this Court by two learned Judges, Mr. Justice PoNTIFEX and Mr. Justice 
(now Sir) Romesh Ghunder Mitter. Reference was also made to a case which 
in the course of the argument has been called “ the Madras case ”--Pirada 
Pratapa Raghunada Deo v. Btojokishore Patta Deo (I.L.R., 1 Mad., 69; L. R., 
3 I. A.. 164). 

[395] With reference to the case of Rally Prosunno Gkose v. Gocool 
Chunder Mitter (1. L R., 2 Gal., 295), Mr. Mayne, m his last edition of Hindu 
Law and Usage at p 189 in a note, says . — “ The facts of this case seem to 
have been misunderstood by the High Court of Bengal in Rally Prosunno 
Gkose V. Gocool Chunder Milter (post, s. 179), where they say (at page 309 of 
I. L. R., 2 Cal.,) — ‘ The property in dispute in that case was not a joint-family 
property, and the surviving members oi the joint-famiJy unjustly took posses- 
sion of it, by excluding the widow of the owner, who was entitled by the 
Mitakshara law to succeed to it.’ Tlie property was joint, though impartible, 
and it was admitted that, as the brothers were undivided, the widow had no 
right to anything beyond maintenance.” And a reference to the facts of the 
Madras case would seem to show that Mr Mayne has pointed out an error 
wdiich really exists in the judgment of the Court in the case of Rally Prosunno 
Gkose V. Gocool Chunder ill tier. Then Mr. Mayne goes on to say at page 198, 
paragraph 179— But the (jecisiou itself, coupled with the other oases cited, 
seems to lead to the following conclusions — Fust, where an adoption is made 
to the last male holder, the adopted son will divest the estate of any person whose 
title would have been inferior to his, if he had been adopted prior to the death,” 
and Mr. Mayne relies upon the Madras case, Virada Piatapa Raghunada Deo 
V. Brojokishore Patta Deo (I. L! R., 1 Mad., 69 ; L. R.. 3 I. A., 154), as authority 
for that proposition. * 

Babu Mohini Mohun Roy argues that Mr. Mayne is mistaken in saying 
that the Privy Council decided any suoii question in that case, that all that 
they decided in that case was a pure question of fact : and he contends boldly 
that an estate once having vested in a male, who is capable of taking an 
absolute estate, such male is not liable to be divested of that estate except in 
the ease of a subsequent heir being born who was conceived at the time such 
male who took the absolute estate entered intoapossession of it, or rather. 
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unless such son who is subsequently born was conceived in the womb at the 
tim^ of the death when the succession opened out. He says that such person 
is not to be divested of the estate, except in that one contingency. 

[396] We feel ourselves unable to accede to this proposition. It has been 
pointed out that there is a vast difference between an estate taken by a male 
and that taken by a female ; that a male takes an absolute estate, a female a 
limited one ; and that the divesting of an estate when once vested is repugnant 
to the Hindu law. It has been pointed out further that so repugnant is it to 
the Hindu law tliat even though a man may be guilty of such offences against 
the Hindu law* as to be outcasted, or become a lunatic, or fall a victim to such 
physical maladies as would prevent his succeeding to an estate, \et once the 
estate is vested in liim he cannot he divested : and it is urged thattliough there 
are authorities to show that a female who takes only a limited estate inav be 
divested of it, a male who takes an absolute estate cannot be divested. 

In principle we can see no real distinction between the two cases, between 
the divesting of a female who takes only a liinit-od estate and the divesting of a 
male who takes a much larger estate than a female. That no sucli distinc- 
tion, as a matter of fact, actuallv exists, we think we are warranted to say 
by reference to the judgment in the case of Mondakint iJafit v. Adtnuth Drt/ 
(I. L. R , 18 Cal!, (>9). The head-note to that case which correctly 
represents the facts, is this • — “ \ son adopted to the last male pioprietor, who 
was the full owner of an estate, is entitled to take the w’hole of that estate and 
to divest the interest of any person in that estate, whose title by inheritance 
is inferior to his, and who could not have inherited if the adoption had 
taken place before the death of tlie last full owner, hut such adojitod 
son is not entitled to cLum as prefeiential heir the esfato of any other 
person besides his adoptive father, when sucli estate luis vested before 
his adoption in some heir other than the widow who adopts him. When 
a man died leaving two widows and having given either of them the power 
to adopt a son, and the younger widow’, on the refusal of the elder one to 
adopt, adopted a son ; Il^ld that the estate which W’as in the elder w-idow 
was divested by the adoption, and that tlie adopted son took all the estate 
of his adoptive father.” The judgment of the C^ourt in that case was 
delivered by Mr. .Justice Guia: Das Hanfh.tki*: , and at page 71 of the report, the 
learned Judge mentions what points were argued in appeal, and says that the 
[397] fourth point argued w^as that civen if the adoption was valid, it could nob 
divest the estate of the elder widow who was no consenting party to it, and that 
the plaintiff was not entitled to recover the eight annas share of the estate of 
Baj Narain which had been inherited by her, ' and at page 72 of the report, 
referring to that contention, the learned Judge savsT — “ The fourth point does 
not appear to have been raised in the Courts below But as it is a point of 
law not requiring for its disposal any further inquiry into facts, we allowed it 
to be raised and argued here. The sum and substance of the argument on behalf 
of the appellant is that an estate vested in any •person hy inheiitance cannot 
be divesied by a subsequent adoption, except when the adoption is made hy 
such person , and that the plaintiff is not, therefore, entitled to recover anvthing 
more than the share of Raj Narain *s estate inherited by his younger widow by 
whom the adoption ^yas made, and in support of this argument the cases of 
Bkoobun Moyea v. Bam KtHhore Acharjec (10 Moore’s I. A., 279) and 
Kally VroHvnno Ghose v. Gocool Chtinder Milter (1. L. R., 2 Gal., 295)” 
(the case wo have cited) “ were relied upon. There can be no doubt that, as a 
general rule, an estate vested in anv person by inheritance is not divested hy 
a nearer heir subsequently coming in!;o existence [see Kahdas Dm v. Kthhna 
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Chandra Vas (2 B. L. B., F. B., 103)] But there are exceptions to this rule, 
and the question is whether the present case is one of those exceptions. Upon 
that question the cases cited are not exactly in point, as in those cases the 
adoptions which were held inoperative in divesting vested estate=^ were made 
not to the last full owners to whom inheritance had to be traced, but to other 
persons, that is, to the father of the last full owner in the lirst-inentioned case, 
and to his brother’s son in the second The cases of Annammah v. Mabbn BaU 
Tteddy (8 Mad., 108), Drohomoype v Shama Chtn?i (I. Ij B., 12 Cal., 246), and 
Bup Chund v. Itakhmalai (8 Bom., A. C , 114) are similarly distinguishable 
from the present, the adoption having been made to the father of the last full 
owner in the first and the hccond, and to his brother in the third. On the 
other iiand, theie are cases (some of which are exactly in point) wliicb sup- 
port the respondents’ view that a son [398] ado])ted bv one of several widows 
to her deceased husband takes the whole of hm estate, divesting tlie estate of all 
the widows. In Vnada Prntapa llnqhnnada iJro v. Brojokt shore Patia Deo 
(I. L. B., 1 Mad , 69, L R., 3 I. A., 154), tlie widow of Baja Adikonda Deo, 
the holder of an impartible zomindari, having adopted a son under the 
authority of her deceased hushiind. the adopted son w’as held entitled to recover 
the estate from Raghunada, the half-brother of the deceased zemindar, wdio, as 
the Judicial Committee observed, must be taken to have been an undivided 
brother, and the person who, according to the ordinary laV of succession, was 
entitled to th^, zemindari on the death of Adikonda w’ithout a legitimate son, 
either procreated or adopted. In Bukmahm v liadhahai (5 Bom., A. C., 183) 
it was held that a son ado[)ted by an elder widow without the consent ot the 
younger was entitled to take the whole estate of his adojitive father, and to defeat 
the interests of the younger widow,” Then the learned Judge refers to an unreport- 
ed case decided by this Court, and he goes on to say --“The true rule deducible 
from all these cases is, as stated hv Mi Mayne in Ins learned work on Hindu 
Law and Usiuje '.section 179), this, namely, that a son adopted to the last male 
proprietor, who was the full owner of an estate, »8 entitled to take the whole 
of that estate and to divest the interest of any person in that estate whose 
title by inheritance is inferior to his, and who could not have inherited if the 
adoption had taken place before the death of tlie last full owner, though he is 
not entitled to claim as preferential heir the estate of any other person besides 
his adoptive father, when such estate has vested before his adoption in sonie 
heir other than the w’ldow who adopted him. There is nothing unjust in this. 
Indeed there would be great injustice if the opposite view were to prevail, and 
if the lawfully adopted son of the last full ov^ner, who is to bear all the obliga- 
tions of a son, were to he deprived of an^ part of his adoptive father’s estate. 
The case is wholly difforont where an adopted son claims not the estate of his 
adoptivofather, hut that of another person after it has vested in some other heir 
who was entitled to it before the adoption. It would obviously lead to incon- 
venience and injustice to allow vested interests to be divested in such cases. The 
contention of the [399] appellant is, therefore, wholly opposed to the authority 
of decided cases. It is equally repugnant to the spirit of the Hindu law.*' 

• 

It is quite true that this paragraph which I have last read is an obiter 
dictum, and that it was not necessary for the decision of the precise case which 
the learned Judges had before them ; but though it is an obiter, it is an obiter 
of a very learned Judge and one whose opinion upon a matter of this sort is 
entitled to*the greatest possible respect . and it entirely coincides with our own 
view, because we are unable to appreciate the distinction which Baboo Mohini 
Mohun Boy has drawn between the relative value of an estate as taken by a 
male and that taken by a female, which is the basis of his argument. 
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We would desire to add this, that it seems to us that by accediag to the 
argument advanced by Baboo Mohini Mohun Bo\t^ we should be striking an 
almost fatal blow at adoption, at any rate in Mitakshara families, and though 
Baboo Mohini Mohun has this morning in reply called our attention to certain 
passages in the Mitakshara and Dattaka Miraansa, which he says show that in 
the Mitakshara school adoptions are not to be favoured, it seems to us that, 
having regard to the religious efficacy which is said to result from an adoption 
to a deceased father, this is an additional reason for not acceding to the 
argument which he has laid before us. 

Therefore in the result we think that the appeal fails, and must be 
dismissed with costs. 

V. W. Appeal dismissed. 


MOTES 

[The Privy Ccuncil in (1006) 29 Mad., 882, approved of the /ifreraf construction of inatru- 
ments authorising adoption. See also (1898) 25 Cal., 662 , (190H) 10 Bora. L.R., 692. 

Adoption IS valid though it might have the effect of divesting the estate which survived 
to the undivided coparoener .—29 Bom,, 51 : .84 I A . 109 , 26 Mad., 143 , but the rule does 
not apply to case.s where there were disruptions of the undivided familv, e.^., by the death of 
the males .—22 Bom., 551 ; 14 Bom.. 463 ; (1908) 32 Bom , f)02.] 

c 18 Cal. 399 1 

APPELLATE CIVIL 

The 24th Fehiuary, 1H9I. 

Present : 

Mr. Justice Tottenham and Mr Justice Trevelyan. 

Basamaya Dhur Ohowdhuri and others Defendants 

vefsiis 

Abul Fata Mahomed Ishak and others Plaintiffs. ' 

Mahomedan Law — Wakf, constitution of^ — Dedication of property with 
temporary intermediate interests — Uncertain contingency. 

To constitute a valid wakf there must be a dedication in favour of a religious or charitiible 
purpose, although there may be a toTiipor.iry in termed latt* application of the whole or 
part of the benefits thereof to the [400] family of the appropnator or wakif, and the dedication 
must not depend upon an uncertain contingenrv, such as the possible extinction of the 
wakiCs faiuilv 

By a deed dated 21st December 1868, duly registered and purporting to be 
a deed of wakfnamah, two brocners, Ahul Hossein Mahomed Ahdur Rahman 
(defendant No. 1) and Abu Mahomed Abdul Kadir (defendant No. 2), made a 
settlement of all their immoveable properties in the following terms : — 

For perpetuating the names of our father and forefathers and for pro- 
tecting our properties, we, leaving ourselves to tire mercy and kindness of God 
and relying upon the bounty of Providence and being in possession of 
sound health of body and mind as enjoined in the Mahomedan law and fully 
capable of performing and observing all the religious rites and ceremonies and 
of our own free will- and accord and without reluctance or compulsion, 
make tiiis permanent endowment (wakf) of all our shares and righto in the 
Hi^c^veahle proi)ertie8, that is, all our pergunnabs, zemindaris, taluk, segas, 

* Appeal icom Original Decree No. 156 of 1689, againet the decree of Baboo JibanJerishna 
Gbatterjoe, Subordinate Judge of Syftiet, dated the dOth of March 1889, 
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rent-free lands, and all ancestral, and self-acquired properties such as purchased 
at private or auction sale, and all properties either standing in our own 
names or in the names of others, and all our rights and interest in connection 
with the same, that are in our possession and enjoyment, for the benefit of 
our sons and children and the members of our family from generation to genera- 
tion and in tlieir absence for the benefit of the poor and beggars and widows 
and orphans. We two brothers take upon ourselves the management and 
supervision of the same in the capacity of mutwalis for such time as we may 
live, and mutwalis jve enjoy*all rights and interest in the wakf properties 

• ' We shall deal in the following way with the net 
profit that will come to our hands. If it be necessary to bring any suit or put 
in any answer or ob]ection or claim m respect of these wakf properties 
or the profits, etc., of the same in the Civil Courts, " " 

then we the mutwalis shall do those acts according to thedaws and rules for the 
time being and we shall pay the expenses for the same from the profits of the 
wakf properties. In order to maintain the name and prestige of our family, we 
the mutwalis shall make reasonable and suitable expenses according to our 
[401] means and position in life. We shall according to our choice fix 
allowances for the support and maintenance of the persons who are now living 
or may be born afterwards for whose benefit the wakf is made, and we shall pay 
the same to them every month and also the expenses of* their marriage and 
mourning ceremonies whenever they may be required It will be competent 
for us, the mutwalis and our successor mutwalis, to enhance or reduce the 
allowances of the persons who are now living or who may hereafter be 
born for whose benefit the wakf is made, m consideration of course of 
their position and circumstances and the state of the income of the wakf 
properties, " ’ to use the wakf properties as security 

and grant putni and dur-putni and permanent and temporary ijara settle- 
ments and to purchase some other properties with the money to bo 
received as salavn for tlie aforesaid settlements, and to exchange any 
of the lands in this wakf with some other Isnds and to include the lands 
so acquired by purchase or in exchange in the wakf, and to spend the 
profit of the same towards the expenses of the wakf and keep the surplus 
profit in stock in the takcil, and to try to increase the wakf properties, and 
the amount in cash, whatever properties inav lie acquired by us the mutwalis 
or our successor mutwalis after execution of this document shall be included 
in this wakf. .. s » , None of the persons 

for whose benefit the wakf is made shall be able to make any claim for (aking 
any of the wakf properties or to sell or mortgage or to make any gift of his 
allowance and the allowance shall not he attached and sold in execution of any 
money decree against any of those persons because the wakf properties have 
been settled only for the support of our sons, grandsons, etc , from generation 
to generation. It will not be competent for any of the persons for whose 
benefit the wakf is made to call upon the mutwali or mutwalis to submit any 
accounts in respect of the w^kf properties, or to bring any suit in any Court 
against the mutwali or mutwalis for increasing his allowance or foj* taking 
possession of the wakf properties or for any accounts in respect of the same, and 
if any such suit is brought it shall be rejected by the Court, but it will be 
competent for any of the persons for whose benefit the wakf is made to ask 
the mutwalis for increasing his allowance or for any occasional expenses, and 
[402] if the mutwalis are satisfied that he is actually in need or want, then 
the mutwali will increase his allowance or meet his demands. The principal 
object of this wakf is that there be no loss to the properties, and that 
the name and the prestige of the family be maintained, and that the profits of 
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these proDerties be appropriated towards the maintenance of the name of the 
family and the support of the persons for whose benefit the wakf is made 
Be it known here that up to the time of executing this document we are 
not indebted to any one, that, without keeping in our possession even a very 
small portion of the properties that are in our possession, we make a permanent 
wakf of all our properties and take in our possession and custody the docu- 
ments and other papers in connection with the wakf properties that will 
furnish sufiicient information and description regarding the wakf properties, 
and so no schedule thereof is given below . * 

The deed also contained provisions regarding the appointment of new 
mutw'alis and for the appointment of any of the settlors' male descendants as 
mutwalis. 

After the execution of this deed Abdur Halim .in and Abdul Kadir dealt 
with the properties as wakf properties. They held themselves out as mutwalis 
and for some years described themselves as such in collection and other papers 
connected with the management of the properties. In 1281 (1874) Ahdur 
Rahman was in difficulties and on 13th Karr.ick 1281 F. 8. (7th November 
1874), he executed an i]ara potta for Rs. 1,200 per annum of his share in the 
properties in favour of his brother Abdul Kadir, and Abdul Kadir executed a 
kahuliat or countecpart thereof in favour of Abdur Rahman on 12th Joiste 
1282 F. S. (1st June 1875). J^of h the deeds were duly registered, and in them 
the two brothers declared that by reason of their necessities they had revoked 
the wakf of the 21sb December 1868. 

In 1288 (1881) Abdur Haliman and Abdul Kadir made a formal partition 
of all the wakf properties. In this deed of partition, which was executed on 
27th Bhadro 1288 F. S. (llth September 1881), it was stated that the w’tikf of 
21st December 1868 was invalid, as the wakfnainali did not contain the word 
sadkah or charitv, and was not made acconling to the provisions of the Maho- 
medan law. After the execution of the deed of partition, Abdul Kadir and 
C403J Abdur Rahman each dealt with his share as exclusively his owm. And 
Abdur Rahman, who had now become heavily involved, mortgaged and alienated 
several parcels of the property. 

On the 6th March 1888, .Abul Fata Mahomed Ishak on behalf of himself 
and his minor brothers, the sons of Abdur Rahman, instituted this suit as 
beneficiaries under the wakf, //lier aUa^ to have it declared that all the properties 
were wakf, to recover from the transferees the properties alienated hy their 
father, Abdur Rahman (defendant No. 1), and to have him removed from the 
post of mutwali. 

The issues material to this report were the following : — 

llth, — Whether the wakf deed propounded by the plaintiffs is valid ? If 
so, what relief the said plaintiffs are entitled to? 

I2th. — Whether the wakf deed in dispute is bad in law, fraudul(3nt and 
collusive, and whether it was ever acted upon ? 

ISih — Whether the disputed wakf was cancelled hy the subsequent acts 
and conduct of the defendants Nos. 1 and 2 ? 

The Subordinate Judge found that Ahdur Rahman and Alnlul Kadir 
(defendants Nos. 1 and 2) had executed the wakfnauiah ; that at the time of its 
execution they were jdint owners in possession of the wakf properties ; that they 
w»ere free from debt, sound in mind and body, and had of their own* accord and 
free will and in good faith made the wakf for the purpose of dedicating their 
properties to the service of God ; that after the execution of the deed they had 
acted as mutwalis, supported the beneficiaries^ kept up a madraasa for teaching 
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the Koran and other religious books of the Mabomedans, and had described 
themselves as mutwalis in collection papers, chittas, terij taujee, and other 
documents connected with the management of the wakf ; that five or six years 
after the execution of the wakfnamah, defendant No. 1, Abdur Bahman, was 
much involved in debt, and on 27th Bhadro 1288 (11th September 1881) had 
partitioned the wakf properties with his brother Abdul Kadir (defendant No 1); 
that shortly after the partition Abdur Kahman, without the knowledge or 
consent of Abdul Kadir, had transferred, mortgaged and granted leases of some 
of the w^akf properties, and that he had been guilty of waste and misconduct. 
The Subordinate Judge lieJd that the deed was valid and irrevocable under 
Mahornedan law ; that Abdur [400 Rahman should he removed from the 
office of mutwali , that defendant No. 2 should be appointed sole mutwali, and 
that the transfers, mortgages, and leases, etc., executed hy the defendant Abdur 
Rahman were invalid and should be set aside. Accordingly he gave the 
plaintiffs a decree 

The defendants Nos 9, 12, 13, 88 and 89, who had defended the suit, 
appealed to the High Court, 

Mr \Vnniboffi\ Mr. Kmns, Biihoo Snnath Das, Baboo Taritck Nath Pahtt 
and Baboo hhohan Mohan lit swan, for the Appellants 
j The Advocate-GeiTeral (Sir C7ni//cs Paul), Mr. 7>//„ Moulvie Mahoiiied 
Yuwof,Mou\\AeShams-ul-71v(ln, Moulvie Smij-nbhlani, Moulvie Mahomed 
ishfalk, and Baboo Taraktshore Choirdhrt/, for tlie Besuondents. 

Mr. Evans . — The deed is had on the face of it The object of the wakf is 
uncertain : the properties are not syiecified, s») that the juiblic might not bo able to 
obtain any information as to what properties are the subject of the wakf. The 
mutwalis are left absolutely unfettered to spend whatever they like on the 
beneficiaries and for per])etuating the prestige of the family. They may even 
use the wakf property as security. The onlv ohuntrihle object in the deed is the 
formal reference to “the poor and needy.” The “ acts of religion” mentioned 
are too vague to he of any effect. The settlors never treated this deed as a valid 
wakfnamah. This is clear from the nara pottah executed bv Abdur Kahman in 
favour of Alidul Kadir, and the deed of partition between the brothers, and from 
their conduct afterwards Settlements of this kind are entirely opposed to 
public policy. If this deed be held to ho a good wakfnamah, then any 
Mahornedan will be able to create a perpetuity, if he hr willing that on failure 
of descendants to himself and all his relations his land shall go to the poor rather 
than escheat to the State. 

This is merely an attempt to defraud the creditors of Abdur Bahman. As 
regards his indebtedness at the time the deed w'^as executed, it is true there is 
evidence only of a trilling sum, but we find tliat in 1875 he was in difficulties, 
and borrowed Rs. 20,000 on an ijara pottah from his brothers. There is also 
documentary evidence to show that he was in debt at the time he executed this 
140^3 deed, and, that being so, it is for the other side to satisfy the Court that 
the wakf is valid, as we are hand fide purchasers, and the sales were made with 
the knowledge of all the members of the family. ^ 

On the authorities the settlement is clearly bad. To constitute a 
valid wakf there must he a dedication solely, or at least primarily and substan- 
tially, to religious or charitable objects . In Mahomed Ashanulla Chowdhry 
V, Amarchand Kundn (L. R., 17 I. A., 28; I. L. R., 17 Cal, 498), the Privy 
Council held that the deed was not*a valid deed of wakf. In the course of the 
argument Lord Watson observed that there must be an actual dedication to 
make a wakf. There must not be a mere spes succcssioms. Their Lordships said 
that they knew of no authority “ showing that, according to Mahornedan law, 
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a gift is good as a wakf unless there is a substantial dedication of the 
property to charitable uses at some period of time or other/' They held that 
the use of the word ' wakf ' and similar expressions were of no effect when 
the object of the deed was to benefit the settlor’s family and make their 
property inalienable. In that case there was no mention in the deed, as there 
is in the present one, of the poor and needy ; but on this point they say, ** they 
are not called upon by the facts of this case to decide whether a gift of property 
to charitable uses which is only to take effect after the failure of all the 
grantor’s descendants is an illusory gift, a point on which there have been 
conflicting decisions in India." In Mahomed Hamfdulla Khan v. Lotful Huq 
(L L. E., 6 Cal., 744), it was held that a settlement in favour of the settlor's 
daughters and her descendants, how low soever, and when they no longer 
existed, then in favour of the poor and needy, was not valid as a wakf. To the 
same effect is the ruling m FaHma Btbee v. Anff Ismailjee Bham (9 C. L. R., 
66) (see pages 70 and 75 of the report). The Bombay High Court held in 
Abdul Ganne Kamvi v. Hussen Miya RiihmiUula (10 Bom , 7) that to constitute 
a valid wakf there must be a dedication solely to the worship of God or to 
religious or charitable purposes. In the two cases of Fatma Btbt v. The 
Advocate-Genf.ral of Bombay (I. L. R., 6 Bom., 42) and Amruttal Kalidas v. 
Shaik Hussein (I. L, R., 11 Bom., 492). which are against me, £4063 the 
Bombay Court held that the mere mention of the poor and needy was sufficient 
to create a valid wakf. But this Court is not bound to follow those decisions. 
Sse also Nizamudin Gulam v Abdul Gafur (I.L R., 13 Bom., 264). Baillie’s 
view that the rfiention of the poor in a wakf is immaterial has been overruled by 
the Privy Council. Under the Mahomedan law, therefore, this is not a valid 
wakf. 

Mr. Woodroffe on same side referred to PathukutU v. Avathalakutii 
(I. L. R,. 13 Mad., 66), 

The Advocate- General for the Respondents. — This Court is hound to apply 
Mahomedan law as it is to be found, and our modern ideas should not be allowed 
to interfere with Mahomedan customs and law. It is an unchangeable law and 
cannot be altered, being based entirely on their religious books. The Miihomedan 
law favours perpetuities ; and the Knglisii rule against perpetuities is wholly 
unknown to it, and has never been applied to it. The case of Veap Cneah Neo 
y. Ong Chong Neo (L. R., 6 P. C., 381) shows that the laws of England prevail 
in the Straits Settlements, because they were introduced there. 

This is a perfectly legitimate device to secure fatherless children sharing 
in their grandfather’s estate. That it is a device is no objection ; since both 
English and Mahomedan Jaws are full of devices. A settlement upon theowffer 
and his descendants for ever is a valul wakf, if it be made in proper form and if, 

. as in the present case, there he an ultimate dedication of the profits to the poor. 
The Privy Council in Mahomed Ashanulla Ckowdhry v. Amarchand Kundti 
f L. R., 17 I A., 28 ; I. L, R.,17 Cal,, 498) do not decide whether a gift to a man 
and«his heirs and then to the poor is an illusory, gift ; they leave tl»e question 
open, and say that tJiere are conflicting decisions on it in India. They do not 
decide wliat is a valid wakf. They say there is no authority shewing that a 
gift is good as a wakf unless there is a substantial dedication to charitable uses 
at some time or other : hut there is authority for this proposition — Hedsya, 
vol. 2, p. 311. Doe d. Jah Bibee v. AMullah Barber (1 Fulton, 345) is conclusive. 

thejudgment of Bvan, O.J., in that case this is a valid wakf. There 
nothing in the case of Abdul Oanne Rasam v. Hussen Miya JBuhmutula 
» Fatma Bibi v. The Advocate-General of Bom^y (1. L. B., 6 

. Bom-, 42; the deed was drawn for the aggrandiflement of the family, and 
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because it had a proviso for the poor, it was held to be a good wakf. This case 
was followed in Avirutlal Kalidas v. Shatk Hussein (I. L. E., 11 Bom., 492). 
These two cases are irreconcilable with Abdul Ganne Kasam v. Bussen 
Miya Euhmutula (10 Bom., 7) and Mahomed Ramidulla v. Lotful Huq 
(I. L. B., 6 Cal., 744), which are erroneous, and in the last case the judg- 
ment of Byan, O.J., could never have been placed before the Court. Tn 
Muzhurool Huq v. Puhraj DUarey Mohapattur (13 W. E., 235), Kemp, J., 
says ** a person may make an endowment settling lands on himself and enjoy- 
ing the profits during his lifetime, and after his lifetime devoting the profits to 
the support of the poor ” « According to the text- writers this is a good wakf. 
Ameer All's Tagore Law Lectures, pp. 178, 315. Baillie’s Mahomedan Law, 2nd 
Ed., Appropriation, Chapter III. 


As regards indebtedness, we have sworn there was no debt, and the Judge 
finds we were not in debt at the time we made tlie wakf. Our conduct 
has been consistent with the wakf. 


Mr. Hell on the same side. — A settlement by a man on himself and his 
family can only be impeached by creditors if at the time of the settlement the 
settlor was in debt. Story's Equity Jurisprudence, paragraph 362. Freeman v. 
Pope (T. L. B 5 Cb. Ap. 638 at p. 54). This is a good settlement under Mahomedan 
law. (Hedaya vol. 2, pp. 341, 349 and 352. BailheJs Mahomedan law, 
pp. 580 — 83, 598, 601 and 602. Shama Charan’s Tagore Law Lectures for 1874, 
pp. 130, 142 — 44). The English rule against perpetuities has no application, 
because the Courts are hound to administer in these cases Maliomedan law. 
All the Calcutta cases relied on bv the appellants mainly io\io\w Abdul Ganne 
^flsam V Hussen Mtija Rnhmuiula (10 Bom., 7). In that case there was no 
ultimate dedication of the property to cliarity. There is no force in the objec- 
tion that the wakf properties are not specifically mentioned, as it is clear 
that a verbal dedication of all a man's property is sufficient ; Ameer Ali’s Tagore 
1408] Law Lectures, 308 ; Baillie’s Mahomedan Law, pp. 564, 566, 678; 
Hedaya, vol. 2, p, 345. 

On the evidence it is perfectly clear that the wakf was for many years 
acted upon, and that the various defendants to whom the properties were 
mortgaged or sold took them with the full knovrledge that they were wakf 
properties. 

Mr. Evans in reply. 

The judgment of the Court (T(^ttenham and Tkkvelyan, JJ.) was as 
follows : — 

* The question which we have to decide m tins appeal is whether a certain 
deed, dated the 2L8t Doco^nher 1868, and purporting to be a wakfnamah, did 
create a valid wakf according to Mahomedan law. 

The deed was executed by the defendants 1 and 2 in respect of all their 
immoveable property without particularising the various items of which that 
projierty consisted. They appointed themselves mat walls, and for some yiars 
described themselves as such in collection papers and other documents connect- 
ed with the management of property. But in 1874 they declared tnat they 
had revoked the wakf by reason of their necessities, and thenceforth they dealt 
with the property as if no wakf existed Tjie defendant No. 1, who had become 
much involved in debt, mortgaged and alienated numerous parcels of the pro- 
perty. This suit was instituted in 1888 by his sons as beneficiaries under the 
deed of wakf be have it declared that all the property was wakf, to recover 
from the transferees all the property alienated by their father, and to have him 
removed from the post of mutwali. The plaintiff No. 1 in his evidence before 
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the lower Court stated that before instituting the suit he consulted various 
legal authorities in Calcutta, and ascertained from them that the wakf was 
valid according to Mahomedan law. The lower Court decided that it was so, 
and made a decree accordingly. 

In the hearing of this appeal against that decree we have been assisted by 
learned counsel on both sides, who have dealt with the case exhaustively from 
their respective points of view. 

We would premise by saying that if the instrument in question did create 
a valid wakf when it was executed, no subsequent [ 409 ] conduct of the 
wakifs could affect its validity ; and unless from that conduct it can he inferred 
that they never intended to make a wakf at all, the consideration of it is not 
material to the question which we have to decide. 

It is necessary next to state what the declared objects of the instrument 
were. In its opening sentences it states as follows — “ For perpetuating the 
names of our fathers and forefathers and for piotecting our properties, 
we . . .of our own free will and accord and without 

reluctance or compulsion make perpetual wakf of all our shares and rights in 
the immoveable properties pergunnahs, :^emindaries, taluks, 

that are in our possession and enjo>ment for the benefit of our 
children and grand-children and the members of our family from generation 
to generation and upon failure of them for the benefit of the poor and beggars 
and widows and orjihans.* And in a subsequent part of the deed it is 
stated that **‘the principal object of this wakf is that there be no loss to 
the properties ; that the name and prestige of the family he maintained , 
and that the property he appropriated towards the maintenance of tlie name of 
the family and the support of the persons for whose benefit the wakf is made ; 
and for acts of religion," etc. The appropnators make themselves the rautwalis 
for their lifetime, and provide that none of the beneficiaries shall be entitled to 
call for accounts from them or to sue them for increase of their allowances or 
for possession of any of the property 

From the passages ahov^e quoted it is quite clear that the purposes for 
which this wakf was made wore, so to sfioak, secular rather than religious ; and 
that it was intended to ojjerate as a per|>etua] tying up of the properties for 
the sole benefit of tlie appropri.itors and tlieir descendants for so long as any of 
them should exi.st in the worM The only definite religious or cliantahle object 
indicated is the support of the po '^r, the widows and orphans , and this object 
is contingent upon tlie total extinction of the appropriators' family in some 
future 

Such being tiie character of the vrakf, we have to decide whether it is one 
that is valid and irrevocable according to Mahomedan law. 

[ 410 ] The contentions of the parties are* (l) for the defendants appellants, 
that a wakf is not valid unless the property is dedicatc^d solely, or, at least 
primarily and suhsLantially, to religious or charitable objects ; and (2) for the 
pladntiffs respondents, that a settlement upon t{ie owner and his descendants 
forever is a valid wakf, if made in proper form, and if, as in the present case, there 
is an ulumate destination of the profits to the poor. Indeed, it is said on this 
side that even with its express mention of the poor a wakf for the benefit of 
the owner'^s descend ^^nts is valid. And the learned Advocaie^Getteral goes so 
far as to suggest that the intention of the Mahomedan law is that ** wakf 
should be a device to enable perpetual family settlements to be made under the 
veil of religious trusts. ^ 

Mr. JScans. for the appellants relied on the following oases as authorities 
for the proposition that a wakf wilt not be recognised by the Court as valid. 



ABUXi FATA MAHOMED ISHAK &C. (1891] I.L.B. HS Gsl. 411 

k 

unless the property is substantially appropriated to religious or charitable pur- 
poses, Chowdhry v. Amarchand Kundu (L.E., 17 1. A., 28; and 

1. L. B., 17 Cal., 498); Mahomed Hamidtilla Khan v. LotfulHiui (L L. B., 6 Cal., 
744); Abdul Ganne Kasam v. Hmhen Miya Ruhmutula (10 Bom., 7) ; Fatima 
Biheev. Arifi Ismailjee Bham ^9 C. L B., 66;. This last case was, as regards 
the point in question now, decided upon the authority of the second and third ; 
and the second case proceeded to a great extent upon the authority of the third, 
VIZ., the case of Abdul Ganne Kasam v. Hussen Miya Ruhmutula (10 Bom., 7). 
Ill that case the Judges came to the conclusion that tlie balance of authority 
was strongly in favour of tjje view that to constitute a valid wakf there must 
be a dedication of the propeity solely to the worship of God, or to religious or 
charitable purposes. They referred for support in this view to the Calcutta 
case of Bibee Kuneez Fatima v. Bibee Saheba Jan (8 W. B., 313) and toJewun 
Doss hahoo v. Shah Kabeerooddeon (2 Moore’s I. A , 390.) 

On the other side, the learned Advocate-General contended that the 
decision in Abdul Hanna Kasam v. Hussen Aliya Ruhmutula (10 Bom., 7) 
[411] and Alalwmed Hamidulla Khan v. Lotful Iluq (I. L. B., 6 Cal,, 744) 
were erroneous , and he dismissed the Privy Courcil decision in Mahomed 
AshanulUi Chowdhry v. Anuirrhand Kundu (L. R , 17 T. A., 28, I. L. B., 17 
Cal , 498) as net settling anything that is material to tlio case now before us. 

it appears to us, however, that their Lordships in that*cRjse did say enough 
to negative the learned Advoeate-Cjeneial’s rather held proposition that the 
Mahomedan law intended to allow perpetual family settlements to be made 
under the veil of religious trusts At an> rate they expressly refused to coun- 
tenance it in the case they were then deciding And the judgment shows that 
they accepted as an undisputed proposition that to constitute a valid wakf in 
the case before them tlie proi)erty niu»yt be in substance given to charitable uses. 

The learned Advocate* General contended that the decisions in Abdul Ganne 
Kasamv. IJussmi Miya lluhmutuia (10 Bom., 7) and Mahomed Hamidulla Khan 
v. Lot/ul Iluq (I. L. R , 6 Cal , 741) were wrong upon the authority of Doe d, 
Jan Bibee v. Abdullah Barba (1 Fulton, 345), a case tried in the Supreme Court 
of Calcutta before RvaN, C.J., and Guant, J. He also relied upon Fatma Btbi 
V. The Advocate-General of Bombay (I L. R., G Bom., 42), and Amrutlal 
Kahdas v Shaik Hnssaii (I L. R , 11 Bom., 492), and upon the authorities 
cited by Mr Ameer Ah in tlie Tagore Law Lectures for 1884, including 
Mr. Baillie. 

The judgment of RyaN, C, J , based as it was upon tho opinions of the 
Moulvies to whom the questions of Mahomedan law were referred, is certainl\ 
entitled to very great weight ; but all that that judgment decides in respect of 
the validity of a wakf is th^it an endowment to charitable uses is valid, though 
quahhed by a reservation of the rents and profits to tho donor himself during 
his life, and that the donor may appoint himself inutvvali and need not deliver 
possession to another. It does not declare that a wakf which on the face of it 
is* not an endowment to religious or charitable uses is valid , and that is-tbe 
question now before us. Tha*t judgment does show that the decisions in Abdul 
Ganne t412] Kasam v. llussen Miya liuhmutula (10 Bom., 7) and Mahomed 
Hamidulla Khan v. Lotful Huq (1. L B., 6 Cal., 744) went too far in holding 
that a valid wakf musL/rom its creation be solely and exclusively for religious 
or charitable purposes ; but it does not show that fhoy were wrong in laying 
down that Jbhe primary and substantial objects must be of that nature. And in 
the case of Djoe d, Jan Bibee v. Abdullah Barber the benefit to the religious 
purposes indicated in the deed were not wholly and indefinitely postponed lio 
the interests of the donor and his descendants so long as any of the latter should 
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continue to exist; but the reserve was in favour of the donor himself and of certain 
persons only who were already in existence. 

The other two cases relied upon by the Advocate-General, ^atma Bihi v. 
The Advocate-General of Bombay (L li. E., 6 Bom., 42) and Amnitlal Kalidas 
V. Sha%k Hussein (I. L. H.. 11 Bom., 492), are really in direct conflict with the 
decisions in Abdul Gunne Kasam v. Hussen Mtya Buhmutula (10 Bom., 7} and 
Mahomed Bamtdiilla Khan v. Lotful Tiuq (I. L. E., 6 Gal., 744) cited by 
Mr. Evans; and we agree with him that they are irreconcilable with the latter. 

The cases of Fatma Bibi v. The Advocate- G enei al of Bombay (I. L. E., 6 
Bom., 42) and Amrutlal Kalidas v. Shaik Hussein (1. L. E., 11 Boir., 492) 
seem to lay down practically that a perpetuity in favour of the donor and his 
descendants is a valid wakf, if an ultimate dedication be made in favor of some 
religious or charitable object upon the occurrence of a contingency, however 
remote and improbable. And we are not prepared to follow this ruling, unless 
we find it irresistibly supported by unquestionable authority. Baillio no 
doubt as well as the learned Tagore Law Lecturer of 1884 seem to favour 
this interpretation of the law ; but the Hedaya, as translated by Hamilton, 
and most of the cases laid before us, seem to us to establish the fact that 
wakf must be in favour of a religious or charitable purpose, although there 
may he a temporary intermediate application of the whole or part of the 
benefits to the apfiropriator's family. All the cases that expressly sanction 
this latter arrangement were cases in which at least the batonsihlo and 
[413] principal object of the wakf was religious or charitable. And that the 
dedication must not depend upon an uncertain contingency, such as the possible 
extinction of the family, has recently been well laid down by the Madras High 
Court in Vathukutti v. Avathalakutti (I. L E., 13 Mad., 66). 

We have the authoritv of the Privy Council in the case of Mahomed 
Ashanulla Chotvdry v. Amtrchand Kundn (L. E., 17 I. A., 28; I. L. E , 17 Cal., 
498) cited hy Mr. Evans for refusing to recognize as a valid deed of wakf an 
instrument which uses a particular form of words as a veil to cover arrange- 
ments for the aggrandisement of the family and to make their property 
inalienable. 

Precisely such, in our judgment, is the deed before us, and notwithstanding 
the fact that for a few' years after its execution the owners of the property 
dealt with it nominally as mutwalis, it is certain that they had not really intended 
to give up their proprietary rights in it. And before very long they 
abandoned even the semblance of mere trusteeship. We cannot believe that 
the authors of Mahome<lan law intended that, under cover of a pretended 
dedication to Alinight> God, owners of property should be enabled to secure it 
for their own use, protect, it for over from their own and their descendants' 
creditors, and repudiate alienations in resf>ect of which they have received full 
consideration. In our opinion, then, the deed l’>efore us cannot bb sustained 
as a valid wakfnaiiiah, and consequently we decree this appeal, reversing the 
decree of the Court below, and dismissing the plaintiffs’ suit with costa of 
the other Courts. 

C. D. P. Appeal allowed. 


* NOTES. 

(This cane was affirmod hy th« I^ivy Council in (1894) 98 Cal., St9* See also (1892) 90 
Ca).,ll6; (1909) 4 G.Ij.J. 442; (1899) 19 Cal., 412. The Legislature has done away with 
the authority of these oases by enacting The Mussulman Wakf Validating MU VX of 1918.] 
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MUHAMMAD NEWAZ KHAN &o/v. ADAM KHAN [1891] I.L.R. 18 Cal. 41* 
[414] PRIVY COUNCIL. 

The SOth and Slst January and 28th February^ 1891, 

Present : 

Lord Watson. IjORd Horhouse, Lord Morris and Sir R. Couch. 

Muhammad Nowaz Khan and another Plaintiffs 

^ versus 

Alarn Khan Defendant. 

[On appeal from the Chief Court of the Punjab.] 

Arbitration —Award — Refusal to tile award -Civil Procedure Code, 1882 ^ 

IH and 520 — Res )udicata. 

The refusal of an application for the filing of an award, under section 626,* Civil Procedure 
Code, merely haves the award to have its own ordinary legal effect ; and it cannot be contended 
that an award is not to be relied on as a defence in a suit relating to the subject-matter dealt 
with by It onlv, because such an application ha-^ not been granted Separable claims, viz., 
(a) to ahare propertv b) light of inheritance, and {b) for the office of lumberdar, had been 
disposed of, on the reference r)f the pres(mt parties, without the intervention of a Court by an 
arbitrator's award between them. An application under section .525 had been rejected, for 
the reason, among others, that (6) w'as not a inattei of civil jurisdiction Held^ however, that 
the present suit, which was grounded ou (n) was barred by the award made. 

Appeal from a decree (l2th December 1887) of the Chief Court, reversing 
a decree (15th Januaiy 1886) of the Subordinate .Judge of the Bannu district. 

The suit related to the inheritance of Madclat Khan, wiio died on 6th June 
1883, leaving two widows, sons, four grandsons of a deceased sou. and also 
daughters. Tlie plaintiffs were the eldest and second son by the first wife, and 
the defendant was tlie eldest son by the second wife. In September 1863 
[J883?]tho two present plaintiffs for themselves and as guardians of their 
nephews, and the defendant, Alain Khan, :i})pointed LTosain AH arbitrator for 
the decision of their disputes as to the inheritance, and also as to their 
respective claims to the lumherdari of village Muddutwali. 

The award, dated 6th October 1883, was that a distribution of his lands, 
made by Maddat Khan in his life-tinie, was binding .irid conclusive upon alibis 
male descendants; that the present plaintiffs, the sons of Muhammad Khan 
and Fateh Khan, had received all [413] that they ought to obtain ; and that 
the office of lumberdar should remain with .\Iam Khan as heretofore. The 
latter applied, under s 525 of tlie Civil Procedure Code, Shah Nawaz, 
now plaintiff, objecting to have the award filed in Court. This application 
was rejected for several leasons, of wdiich one was that the Court had no 

*[8eo. .525 :—\Vheii am iiiatUTthas been refernid to arbitration without the intervention 
. of a Court of Justice, and an award has been made thergou, any 

Filing award in matter interested in the award ma> apply to the Court of the 

referred to arbitration with' lowest grade having jurisdiction over the matter to which the 
out intervention of Court. relates, that the award be filed in Court. 

, The apppliciitioii shnll be in writing and shall be numbered 

Application to w registered as a suit between the applicant as plaintiff and 
numbered and rc*gi8ter*‘d. other parties as defendants. 

* The Court shall direct notice to given to the parties to the 

Notice to parties to arbitration, other than the applicant, requiring them to show 
arbitration cause, within a time Kpcciffed, why the award ahobld not be 

filed.] 


9 CAL.— 36 
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jurisdiction to allow it to be filed, since it' related in part to the ojfioe of 
lumberdar — a matter beyond the jurisdiction of the Civil Courts. 

The present suit was founded on the alleged right of all the sons of Maddat 
Khan to equal shares. The defendant, Alam Khan, set up the award as a bar 
to the suit. The Subordinate Judge, after the proceedings which are set forth 
in their Lordships* judgment, decreed equal division. On appeal the Chief 
Court, (PliOWDEN and THEMliKTT, JJ.) gave effect to the award as a bar to the 
suit, which they dismissed except as to a sum of money not in dispute. The 
Judges observed that the award dealt separatelv^ith the claim of each 
of the parties to the reference, and the claim hi tne sons of Muhammad 
Buksh and of Fateh Khan m respect to the land; and that it dealt 
separately with the claim to the office of lumberdar. The finding upon this 
point as a separate matter, unconnected with the proprietary shares of the 
parties, distinguished this case from a previous one (No. 56, of Punjab Record, 
1886), where the Court held that jiart of an award relating to lumberdari profits 
could not he separated in that particular instance. This award, on the contrary 
gave .separate decision ^ ; and also it could receive effect, without prejudicing 
tuA rights of any one not a partv to the reference There was no con- 
dition that the award should accord with the Mahomedan law ; and it was 
clear, and had been admitted, that in inheritance the parties were governed 
hv custom. If theMaw had to he administered, the four surviving sons and 
the son of the fifth son who had died before his father, would not have taken 
the land in equal shares. Ti e son of Muhammad Buksh would have been 
excluded, and the widow and daughters of Muhammad Khan would have been 
entitled to a share.*' 

H.iving observed that there was no evidence of misconduct in the arbi- 
trator, the Judges added that, *‘ however favourable to Alam [ 416 ] Khan the 
award was in its result, there was no ground for imputing an intention to 
favour him unjusth It could not he said to he opposed to ascertained 
custom that a father should divide unequally among his bods and their issue 
during his own life-time property which he bad himself acquired. It was the 
basis of the award that Maddat Khan did this, and that he was competent to 
do so. They knew from exiiorience in that Court that it was not unusual for 
a selected son, in a frontier family of good position, to receive a larger portion 
of the estate even when it was ancestral, and that it was sometimes contended 
that the head r>f the family w'as entitled to the whole estate, and the other 
sons to maintenance only. In the present instance Maddat Khan seemed to 
have depTred to put one of his sons in a position to maintain the dignity of 
the family, and to have taken steps in that direction in his own life-time. The 
arbitrator iiad set forth in his award Maddat Khan's action, which he had 
upheld, :f Ids assumption was true.” They therefore decided that the award 
must receive effect. *■ 

Mr. C. IF. Arativion, for the Appellants, argued among other points that 
the order of the Subordinate Judge dismissing the application under s. 625 
of the Civil Procedure Code had the effect bf precluding the insisting on 
the award as valid. His reasons had been given on the question whether the 
award was leg^dly binding or not, and he had decided, in the negative. 

There was no appearance for the respondent. 

Afterwards, on* the 2Hth February, their Lordships' jadgmant was 
delivered by 

Lovd IIoffIs — The plaintiffs and appellants are two of the sons of Maddat 
Khan, who died on the 6th of June 1883, leaving four sons and the children 
of a fifth son, him surviving. The defendant, Alam Khan, is one of the sons* 
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Tba plaintiffs claim two-fifths of their father's property, moveable 
and immoveabe. The moveable inheritance is not in dispute, the plaintiffs 
being cl^rly entitled to two-fifths thei'eof. They would be also prtmd 
fociA entitled to the same proportion of the immoveable property. After che 
death of Maddat Kban the plaintiffs, for themselves and purporting td be guar- 
dians of the sons of their deceased brother, entered into an agreement, dated the 
[41 Tj 20th of September 1883, with the defendant, who also purported to be 
the guardian of his younger brother Fatteh Khan, whereby it was agreed to 
appoint a private arbitrator for a decision of the dispute relating to4iheir father's 
lands and the office of lumberdar, and that Mian Sultan Ali, who was intimately 
connected with the circumstances of the family and was their pir, should 
act as the private arbitrator, and they agreed to accept whatever the said Mian 
Sultan Ali might decide in respect of the dispute betw’een them The said 
arbitrator soon after made his award, whereby he found in effect that the 
plaintiffs were not to get an> land of the deceased except the portion given to 
them by him in his lifetime, and that the defendant Alain Khan should remain 
the owner of the whole of the remaining landed property. He also awarded to 
Alam Khan the office of lumberdar. 

Shortly after, Alam Khan applied to the Extra Assistant Commissioner, 
Mr. Homan, to have the award filed, pursuant to section 525 of the Civil Pro- 
cedure Code, and on the 5fch November 1883 that official decreed that the 
award be tiled In iDourt. Against that decision the plaintiffs in the present suit' 
appealed upon several grounds, first, that Mr. Homan, by reason of the value 
of the subject-matter, had no jurisdiction , next, that the award disposed of the 
lamlierdari, a matter over which the arbitrator could have no jurisdiction ; and 
also for the misconduct of the arbitrator The Civil Judge held that the award 
could not be filed by reason of the pecuniary limit of the lower Court’s juris- 
diction, and by reason of the lower Court having no jurisdiction to deal with 
the lumberdari, and remanded the case to the Court oi the Deputy Cotnmisbioner, 
Colonel Connolly, who transferred the case to the Subordinate Judge, Nawab 
Alladad h'lian, who h> his order of the 15th of December 1885, decreed that the 
claim of the defendant, Alam Khan, to file the award should be dismissed. 
His grounds for the said decree are set forth in his judgment. Some of them 
are entirely at variance with the functions of a Judge He states that the 
arbitrator misconducted himself in making the award contrar> to the custom of 
the parties and the Mahomedan law, and that he, the .Judge, knew that the 
arbitrator was an intimate friend of Alam Khan, and that he had conse- 
quently made his award in Alam Khan's favour. Alam Khan thus [418] 
failed to have the award tiled On the same day tlie plaintiffs filed their 
plaintf which is the commencement of the present suit Alam Khan on the 
22nd of December 1885 put in his statement in writing in answer to the 
plaintiffs' claim. He therein relied on the award of Mian Sultan Ali. Issues 
were settled, and amongst them is number ten, the issue on the result of which 
the decision of this case rests, namely, what is the legal effect as against the 
plaintiffs of the arbitrator's award. The case came on for hearing before the 
same Subordinate Judge, who in effect re affirmed his form^ir judgQi jnt,on the 
application of Alam Khan to tile the award. He decided that the award was 
invalid. The defendant appealed to the Chief Court of the Punjab. That Court 
reversed the decision of the Subordinate Judge. They held that the award 
was valid as against the plaintiffs, and dismissed their claim in respect of 

Maddat Khan’s landed property. , . mi. . 

Their Lordships concur in the judgment of the Chief Court. The first 
contention on the part of the appellants before their Lordships has been 
that the decree of the Subordinate Judge, dismissing the claim of Alam Khan 
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fco file the award, pursuant to section 525 of the Civil Procedure Code, has the 
effect under section 13 of the same Code of a res judicata. One of the Judges 
of the Chief Court says that that contention was not very strongly pressed 
before them. It has been most strenuously urged before their Lordships, who 
cannot accede to it. Though the application under section 525 was refused, 
that merely left the award to have its ordinary legal validity. It could not be 
successfully contended that an award is not valid because the party in whose 
favour it was had never applied to have it filed in Court. Can then the 
refusal to file, or of an application made to do so, have the effect that the award 
can never be relied upon in any suit relating to the subject-matter dealt with 
by it? Their Lordships are of opinion that section 13 has not that effect. It 
enacts that ** no Coart rfhall try anv suit or issue in which the 
matter directly and substantially in issue has been directly and substantially 
in issue in a former suit between the same parties, or between parties 
under whom they or any of them claim, liti;;ating under the same title, 
[419] in a Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue has been subseciuently raised and has been heard and 
finally decided by such Court Section 525 says that the application to 
file the award is to be registered as a suit. Assuming for the purposes of 
this argument that such an application is a suit such as is contemplated in 
section 13, what is decided in it Only that the award ought not to be 
filed. That question is not raised in this suit, so that their Lordships have 
not to discuss how far the refusal is conclusive on that point, or how far the 
circumstance that one of the two matters referred was hevond the control of 
the arbitrator constitutes an objection to filing the award. In order to make 
the refusal to file an award a binding judgment against its \alidity on 
the ground of the partiality of the arbitrator, it would bo at least necessary to 
show that the point was definitely raised and put in issue and made the subject 
of trial. The validity of the award as an award was never directly and 
substantially at issue in that application. In this action respecting the land 
alone, the award can be separated as to it from the office of lumberdar. 
Consequently their Lordships are of opinion tliat the contention of rca judicata 
is unsustainable. The plaintiffs then relv on misconduct of the arbitrator as 

* I Soc. : — No Court 'jhall trv €iu\ ^uit or jisue m which the watter directh and 
bubstantiall\ in lasuc has been directly and &ub»*tantial]y iu 
Bes j^idicaia, i.s<%ae in a former nuit between the same parlies, or between 

parties under whom they or any of them claim, litigating 
under the bamc title, in a Court of jurisdiction competent to try such hubsequent suit 
or the bUit in which such issue has been buosequeutly raibcd, and has been beard and finally 
decided by such C<»un. 

Exjplanaixcfn 1. — The matter above rcfericd to must in the former suit have been alleged 
by one paity and either denied or admitted, exprcsHly or impliedly, by the other. 

Explanatum II . — Any matter which might and ought to have been made ground of 
defence or attack in such former suit shall be deemed to have I.eeii a matter directly and 
substantially in issue in such nuit. 

Explanation III . — Any relief claimed in the plaint, which is not exprcsbly granted by the 
decree, shall, lor the purpose of this section, be deemed U> have been refused. 

Exp^naiton IV.- -k decision is final within the meaning of this section when it is gueh 
as the Court making it could not alter (except on review) on the application of either party or 
reconsider of its own motion. A decibion liable to appeal may he final within the meaning of 
this section until the appeal U made. 

Explanation F.— Whei^e persons litigate bond tide in respect of a private right claimed in 
common for themselves and others, all persons interested m such right shall, for the purpose 
of this section hr deemed to claim under the persons so litigating. 

Explanatum 17.— Where a foreign judgment is r«5liod on, the production of the judgment 
duly authenticated is presumptive evidence that the Court which made it had competent 
jurUdiotkou, unless the ix)utcary appear on the record ; but such presumption may be removed 
by proving the want of jurisdiction.] 
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invalidating his award. There is no independent case or testimony to sustaiiii 
or indeed to give colour to, such & charge. They merely rely on the award 
itself as showing such partiality and making such statements as to ambunt to 
misconduct. That contention seems to be mainly founded on an entire mis- 
conception of the agreement to arbitrate. It was not an agreement that the 
arbitrator was to be controlled in his decision by any custom or Mahomedan 
law or otherwise. It was an agreement to refer the matter in dispute 
generally to his decision. He appears to have decided according to w^t 
he conceived was the wish and intention of the deceased Maddat Khan. He 
was within his right in so doing. Some criticisms have been offered on some 
of the reasons assigned by the arbitrator for arriving at his decision. These 
criticisms, even if justitiod, could not amount to any proof of mis^n- 
duot. The arbitrator appears bo have acted on the broad view of giving effect 
to the deceased’s intentions. He was selected by reason of his knowledge 
of the circumstances of the family, Their Lordships see no ground for 
imputing misconduct to him. They will humbly advise Her Majesty to affirm 
the judgment of the Chief Court of the Punjab. 

Appeal dismissed. 

Solicitors for the Appellants Messrs T. L. Wilson and Co. 

C H ‘ 

NOTES. 

[A refusal lo file the award has not the offect of resjtidicatn —(1891) 15 Mad., 99; 
(1897) ‘20 Mad. 490. (1H9H) 22 Mad, 299; (1911) 33 All., 490, 33 Cal , 881, unless its 
validity had hecMi adjudicated, (1907) 9 Bom., L R., 259 , (1896) 20 Mad., 89. 

As regiirds appeal, see also (1906) 9 O.C , 205 , (1905) 2 C L.J , 80, (1906) 28 All., 21 ; 
(1904) 14 M L J., 3,56 , (1903) J.3 M L.J., 275 , (1894) 17 All , 21 , (1898) 26 Cal., 767.] 
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(18 C«l. 188] 

PULL BENCH REFERENCE. 

The J 8th March, 1891. 

Present : 

Sir W. Comer Pethbbam, Kt.. Chief Justice, Mr. Justice Pigot, 
Mr. JusticeO’KineaiiY, Mr. Justice Macpherson and Mr. Justice Ghose. 

Prem Sukh Ciiunder and others «... Defendants 

versus 

Indro Nath Banerjee Plaintiff.^' 

Interrogatories — Civil Procedure Code I Act XIV of 1882), ss. 121, 127, 180 — 
Interrogatories, omission to amwer, effect of. 

Omts^on to answer inierrogatones, delivered after leave grauted-^undor afx;tion i21t 
of the Civil Procedure Code, does not render the party so omitting to answer liable to have 
his defence struck out under t». 186 of the Code. 

Lalla Ddhee Pershad v. Sa?iio Perahad (1. L R., 10 Cal., 505) overruled. 

Reference to a ..Full Bench by Prinsep and Beverley, JJ. The 
referring order was as follows: — In this case certain interrogatories were, by 
leave of the Court, served on the defendant. On the day fixed for trial, the 
defendant asked for further time to answer, which was refused The Munsif, 
therefore, under s. 136, of the Code of Civil Procedure, struck out the defence. 
The District Judge on appeal affirmed this order, following the case of Lalla 
Dabee Pershad v. Santo Pershad (I. L. R., 10 Cal., 505). His attention 
was drawn to the decision in Neckram Dobay v. The Bank of Bengal 
(I. L. B., 14 Cal, 703), in which a contrary opinion was expressed, but he 
preferred to follow the first- mentioned case, because it was more directly in 
cut] point. These two decisions appear to us to be in conflict, and as we 
doubt the correctness of the decision in Lalla Dabee Pershad v. Santo Pershad 
(I. L. B., 10 Cal, 505) we refer this case to a Full Bench. The point we desire 

"Full Bench Reference in appciil from Appellate Decree^o. 2S8 of ISUO from the decision 
of the District Judge of Buidwan, dated the 19th December 1889, allirnung the decree of the 
^ Munsif of Cutwa, dated the 17th June 1889 

T [Sec. 121 : — Any party may at any time by leave of the Court deliver through the Court 
interrogatories in writing for the examination of the opposite 
Power to deliver inter- party, or where there are more opposite parties than one, any 
rogatories. one or more of such parties, with a note at the foot thereof 

stating which of such interrogatories each of such persons is 
required to answer. ^ 

I’rovided that no party shall deliver more than one set of interrogatories to the 
same person without the permissiou of the Court, and that no defendant shall deliver 
interrogatories for the examination of the plaintiff unless such defendant has provioudy 
tender^ a written statement and such statement has been received and placed on we 
record.] ^ 

} (Sec. 136 : — If any party fails to comply with any order under this chapter, to answer 
* interrogatories or for discovery, production or inspection, which 

Consequences of failure has been duly served, he shall, if a plaintiff, be hahle to have bis 
to answer oi give inspec- scit dismissed for want of prosecution, and if a defendant, to 
tion. « have his defence, if any, struck out, and to be placed in the same 

position as if he had not appeared and answer^ ; and the party 
interrogating or seeking discovery, production or inspection may apply to the Court for an 
order to that effeet, and the Court may make such order aooordingly. * 

Any party failing to com^y with any order under this chapter, to answer interrogatories 
or for discovery, production or inspection, which has been aer^ personally upoA 1^, ell ftllt 
also be deemed gaUty of an offehoe ond^ e. 18S of the Indian Benal Code,] 
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to refer is, whether a Court is competent tb act under s. 136 of the Code of 
Civil Procedure, merely because it may have given leave to have interrogatories 
served." 

Baboo Jogrejs/t Chunder Boy for the appellants : — The order made by the 
Court was Let the interrogatories be served ; " there was no order to answer. 
In the case of Lalla Dabee Pershad v. Santo P^rshad (I. L. R., 10 Cal., 505), 
there was an order to answer within 10 days. The case of Sham Kishore 
Mundh V. Shoshi Bhoosan Biswas (I. L. R., 5 Cal,, 707) shows what is the 
effect of an order under s. 121. 

(The Court here called on the respondent.) 

Baboo Bash Behan Ghose (with him Baboo Golap Chunder Sirkar) for the 
respondent : — An order giving leave to interrogate contains an implied order on 
the other side to answer. If the party served with the order declines to answer 
some of the interrogatories, then an order may be made requiring him to 
answer, but if he objects generally, then no order is required. The Jlldicature 
Act, order XXXI, rules 6, 7, and the case of Sammons v. Bailey (L, R., 
24, Q. B. D., 727) were referred to. 

The opinion of the Court (C. Petheram, C.J., Pigot, O’Kinbaly, 
Macphkuson, and Ghose, JJ.) was as follows : — 

We think that when the Court, under the provisions of s. 121 of the Civil 
Procedure Code, gives leave to one of the parties to deliver interrogatories, 
it does not thereby make “ an order to answer interrogatories " under Chapter 
X, within the meaning of s. 136. The grant of leave to one party to deliver 
interrogatories to another does not amount to an order requiring the other party 
to answer them , that party may perhaps have good ground for refusing to 
answer them or some of them (a. 125). The order to answer interrogatories 
contemplated by s. 136, upon failure to comply with which the party in default 
is liable to have his defence struck out. is an order made under s. 127 upon 
application made by the party interrogating. 

14M] We think the case of Lalla Dabee Pershad v. Santo Pershad (I. L. R., 
10 Cal., 505) was wroiiglv decided, and that the omission to answer inter- 
rogatories delivered after leave granted under s. 121 does not render the party so 
omitting to answer liable to 'have Ins defence struck out under s. 136. 

NOTES. 

[This was followed in (1894) 19 Bom., 307 ; (1906) 8 O G., ]7‘2.T 
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PULL BENCH. 

The 24th March, 1891. 

Present : 

Sir W. Comer Pethbram, Kt., Chief Justice, Mb. Justice Pigot, 

Mr Justice O’Ktneai.y, Mr. Justice Macphbrson anu 
Mr. Justice Ghose. 

Nana Kumar Boy Judgment-debtor 

versus 

Golam Chunder Dey Cecree-holder. " 

Sale in execution of decree — Proclamation — Civil Procedure Code, Act XIV 
*of 1982, ss. 299, 311, 312 — Substantial injury — Irregularity. 

A sale of revenuc-payiiig land is not ijTSO facto void by reaKon of a copy of the sale 
proclamation not having been fixed up in the Collector * k office as required by s. 289 of the 
Code of Civil Procedure. 

An omission so to 8x up such notice is an irregularity the remedy for which can only 
be by an application under s. 311 

An order of an Appclbite Court under s. 312 confirming a sale cannot bC the subject of a 
second appeal. 

Case referred to a Full Bench by Prinsep and Banebjee. JJ. The referring 
order was as follows . ~ 

“ This is an appeal by the judgment-debtor against an order of the Judge 
of Bankura. upholding an order of the Munsiff of Bishenpur, confirming a sale 
in execution of decree. The lower Appellate Court has held that as the 
judgment-debtor has failed to show that the slight damage that he has 
sustained was brought about by reason of tho irregularity complained of, the 
sale cannot be set aside. 

“ It is contended for the ap(>ellant that as the sale was held without fixing 
a copy of the sale proclamation in the Collector's office as required by s. 289 of 
the Code of Civil Procedure (the property sold being land paying revenue to 
Government) it [423] was not merely vitiated by a material irregularity, but 
was absolutely null and void, and should he set aside even if no substantial 
injury was shown to have resulted by reason of the defect in publishing it. 

" In answer to the objection that s. 588 of the Code bars an appeal 
against an Appellate order confirming a sale, it is urged that the application of 
the judgment-debtor, being one for setting aside a sale that was absolutely void, 
ought to be regarded, not as one under s. 311 of the Code, but as an appli- 
cation invoking the inherent power of the Court to set aside an act of its own 
which was a nullity , that the order rejecting that application was not an order 
contemplated by s. 312 or s. 588, clause 16 ; that as the decree-holder is 
the purchaser that order should be regarded as determining a question under 
clause (c) of s. 244, and that in that view it is a decree as defined in 
B« 2 of the Code, and a second appeal consequently lies. In support of his 
contention, the learned^ vakeel for the appellant cited the cases of Bakshi Nand 
Kishore v. Malak Chand (I. L. B., 7 All, 289), Sadhtaaran Singh v. 
Panchdeo Lai {1, L . R.. 14 Cal, 1), and Ballodeb Lall Bhagat v. Anad t Moha- 

* Full Bench Beferenoe on appeal from Order No. 27 of 1890 from the order of the Dis- 
trict Judge of Bankura, dated the Igth November 1889, affirming an order of the Munsiff of 
Bishenpur, dated the 27th June 1889. 
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pattur (T. L. R., 10 Gal., 4l6), and also an unreported decision of this Court in 
Appeal fijom Order No. 334 of 1888, Man ida Sunduri Debt v. Ramranjan 
Ohucherbutti, 

** In our opinion the appellant’s contention does not appear to be sound. 
We do not see any reason why the defect in the publication of the sale procla- 
mation here complained of should be regarded as anything more than a 
material irregularity as contemplated bv s. 311. This is the view that has 
been taken of the* matter in several cases, of which we may notice the 
following; -*Bandy Ah v. Madhuh Chutuier Ntig (1. L. R., 8 Cal., 933), Trt- 
pura Sundart v. Durga G^uni Pal (I. L. R , 11 Cal., 74), and Satish Chuiider 
Rai Chowdh?y v. Thomas (I L R.. 11 GaL, 658). 

If this view is correct, the appeal will fail as well on the merits as on the 
preliminary ground that a second appeal is barred in this case under s. 5H8, 
the order complained of being one [424] specified in that section, and therefore 
not being a decree as defined in s. 2. 

“ The reported cases cited for the appellant are not exactly in point. Rut 
the unreported decision refeired to above does support the appellant's conten- 
tion ; and as it is in conflict with our view and with some of the cases men- 
tioned above, we think it necessary to refer the following questions to a Full 
Rench : — • 

“ First , — ‘ Whether an appeal lies against an order of an Appellate Court 
upholding art order of the First Court conhrraing an execution sale of land 
paying rev^enue to Government, when such sale is held without fixing a copy of 
the sale proclamation iii the Collector’s oftice, as required by s. 389 of the 
Code of Civil Procedure, and the decree- holder is the purchaser*. 

“ Second, Whether an execution sale of land paying revenue to Govern- 
ment, iield without fixing a copy of the sale proclamation in the Collector’s 
office, as required by s. 289 of the Code of Civil Procedure, is liable to be 
set aside without any proof of substantial injury by reason of the defect in 
publishing the sale’ 

Baboo Karima Sindhu Mukerji for the Appellant. —As to the objection 
taken before the Division Rench that no second appeal lies in this case, in- 
asmuch as s. 588 of the Code bars an appeal against an appellate order 
confirming a sale, I say that the application of the judgment-debtor being one 
to set aside a sale wliich was ahsolutolv void, ought to be regarded, not as one 
under s, 311 of the Code, but as an application invoking the inherent 
power of the Court to set aside an act ('f its own whicli was a nullity. The 
order rejecting the application w^as. the decree-holder being the purchaser, 
appealable as having determined a Question under clause (c) of s. 244 of 
the Code — RaUadeb Lull hkagat v. Anadi Mohapattur (J. L. R., 10 Cal., 410), 
Rasharutulla v. Uma Churn Duit (1. L. R., 16 Cal., 794), Viraraghava 
Ayyangarv. Venkaianharyar (1. L. R., 5 Mad.. 217), Churn Chucker- 

butty v. Mahomed Isuf Meah (I. L R., 11 Cal., 376). On the merits, 
s. 289 of the Code has not been complied with, the proclamation not havin^een 
fixed up in the Collectorate. This makes the sale void, and it ought to be set aside, 
L425] even though no substantial injury has been shown to have ^resulted' 
from the defect in publishing. I refer to Sadhusaran Srngh v. Ranch Den Lai 
(I.L. R., 14 Cal., 1), Baksh? Nand Kishorev, Malak Chand (I. L. R., 7 AIL, 289), 
Oanga Prasad v. Jag Lai Rai (1. L, R.,» 11 AIL, 333). An infringement of 
s. 290 of the Code has been held to be not* merely an irregularity, but a vitiation 
of the ^^\B-^Sadhnsaran Singh v, Ranch Deo Lai (1, L. R,, 14 Cal., 1). The 
general rule to be deduced from s. 311 is that every irregularity vitiates a 
sale and makes it void. The case of Mohendro Narain Chaturaj v. Oopal Mundul 
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(I. L. B., 17 Cal., 782) points out what is an irregularity in publishing, and 
that non-publication of a notice is not an irregularity, but is a defect vitiating 
the sale. In Indro Chundprv, Dunlop (10 W. B., 264), which was a case of the 
validity of an attaohnnent, it was held that the omission to fix the notice up in the 
Collectorate rendered the attachment bad. The unreported case of Manada 
Sunduri Debt v. Bamranjan Chuckerbuiti (Mis. App. No. 324 of 1888) is in 
my favour. 

Baboo Srinath Das (with him Baboo Ntl Madhui? Sen) for the Bes- 
pondent.— As a principle of interpretation of statutes a distinction must be 
drawn between cases in which an official omits to do something which a statute 
enacts shall be done, and cases in which he does something which a statnite 
enacts shall not he done. In the former case the omission may not amount to 
more than an irregularity in procedure ; in the latter the doing of the thing 
prohibited is illegal — Rameshur Singh v. Sheodin Singh (I. L. E., 12 AIL, 610). 
In the present case the omission to fix up the notice is an irregularity of pro- 
cedure only, and that is not sufficient alone to set aside a sale — see Joy Tara 
Dosser v. Mahomed Hossein (2 W. R., Mis., 2), Nilmonee Shaha v. Bam Churn 
Deb (6 W. R.. Mis., 45), Sheo Prokash Misser v. Hurdai Narain (22 W. B., 
650). As to the question whether an appeal lies, the definition of the word 
"decree" in s. 2 of the Code shows that an order determining^a question 
referred to in s., 244 not specified in s. 588 is a “detu'ee." Uere the matter 
is specified in s. 588. 

[426] The opinion of the Court (Petheram, C.J., Pigot, O’Kinealy. 
MaCPHEHSON and Ghose, JJ.) was as follows * — 

The answer to both questions put to us on this reference depends, in truth, 
upon one point alone, namely, whether the sale of revenue- paying land is tpso 
facto void by reason of a copy of the sale proclamation not having been fixed 
up in the Collector’s office as required by s. 289 of the Code of Civil Pro- 
cedure. That question, we think, must hn answered in the negative. There 
is nothing in the Code of Civil Procedure which renders that formality a neces- 
sary preliminary to the validity of the sale. We express no opinion in answer- 
ing the questions now before us upon the question which has been decided by 
the Allahabad Court in Jasoda v. Mathura Das (£. L.R., 9 AIL, 511), and Ganga 
Prasadv. Jag Lai Bai (I. L. R., 11 AIL, 333), namely, whether non-compliance 
with the requirements of s. 290 of the Code of Civil Procedure does 
or does not invalidate a sale held, or purporting to be held, under Chapter 
XIX. That question is nob before us, and we do not deal with it. In the 
present case we are of opinion that the omission to fix up a copy of the sale 
proclamation in the Collector’s office, in neglect of the provisions of s. 289 
of the Code, was an irregularity the remedy for which can only bo by an appli- 
cation under s. 311. 

Being of opinion that the sale in question is not invalidated by the 
omission referred to, we think that the first question must be answered in the 
negfkive, inasmuch as an appeal from an order dismissing an application under 
s. 311 of the Code cannot be the subject-matter of a second appeal. 
Both qtiestions submitted to us by the referring Bench must therefore be 
answered in the negative. 

T. A. P. 

HOTflS. 

c This was followed in (1895) 22 Cal., 802 ; (1694) 19 Mad., 29 ; (1900) 28 Cal., 4 ; (1907) 

8 C 102.1 
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C«a7] SMALL CAUSE COURT REFERENCE. 

The 10th April, 1891. 

Present : ^ 

Sir W. Comer Pbtheram, Kt., Chief Justice, Mr. Justice 
P iGOT AND Mr. Justice MACPHEBso^f. 

Chogemul and others Plaintiffs 

• versm 

The Commissioners for the Improvement of the Port 
of Calcutta Defend ants. 

Carrier— Carriers by Railway, liability of— Railway Act IV of 
1879, s. ^ 1 0 —{Joni'niit earners — Fnfinr’^r — Let of God. 

A carrier by Railway la, iinlnr Act TV of IS?') IiaMe as an iruarer of eatraated to 

him, and not merely for loss occasioned by negligence 

Reference to the^High Court made by R. S. T. MacEwan, Esq., 2nd Judge 
of the Calcutta Court of Small Causes. • 

The following was the referring order : — 

**The first set of plaintiffs are the consignors and the second set the 
consignees of 4 bundles of piece-goods and I box of woollen goods delivered to the 
defendants for conveyance to Mongal Hat. a station on the Northern Bengal 
State Railway. The goods were delivered at the Armenian Ghd.t station of 
the Port Trust Railway in Calcutta on 23rd October 1889, and receipt note 
No. 162 was granted for them. The goods had to be earned by the Eastern 
Bengal and Northern Bengal State Railways. 

“ The suit is one for damages for the non-delivery of the goods, and is 
for Rs. 1,836-1-9, being the price of the goods and certain other charges. The 
following matters were admitted : by the defendants, the receipt of the goods 
and the price at which they have been valued hv the plaintiffs : by the plaintiffs, 
that the goods Avero lost on board a flat, \l, attached to the Eastern Bengal 
State Railway’s steamer Soornui in transit from Kooshtea to Sara. 

" The defendants denied their liabilitv to pay damages, and pleaded that 
their responsibility for loss was governed by sections r4283 151 and 152 of 
the Indian Contract Act They took upon themselves theo/iM.s of proving that 
they had taken as much cave of the goods as a bailee is bound to take, under 
section 151, of goods entrusted to him. 

The plaintiffs called no witnesses : the defendants called four — the 
commander of the steamer Soorma, the native pilot, the sookaney of the 
steaiuer, and the serang of the Tara belonging to the India General Steam 
Navigation Company. The commander s evidence was that the Shoma with 
2 flats, A1 and A2, left Kooshtea at 9-10 a m. on the 26th October last for 
Sara : the draught of the steamer was 3 feet 10 inches forward anfl 4 feet 
7 inches aft ; that of the flat A1 was 2 feet 9 inches forward and 3 feet aft ; A2 
was 2 feet 4 inches forward and 4 feet aft. These were lighter draughts than 
usual. Flat A1 was lashed on the starboard side and A2 on the portside of the 
steamer. They were lashed on either side by one 12, one 8, two 7, and two 

* Small *Gaaae Court Reference No. 7 of 1890, from the judgment of B. 6. T. 
MaoEwen, Esq., Sod Judge of the Calcutta Court cf Small Causes, dated the 11th 
October, 1890. 
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6-Lnch hawsers, fore and aft. The hawsers were new and strong, and had only 
been about 10 days in use. The steamer had one 13 cwt. anchor at her starboard 
bow, one 11 cvtrt. at her port bow, and three 5 to 8 cwt. kedge anchors 
on deck. The fiats had each two anchors (one at either bow) and two 
5 cwt. kedges. The steamer was a paddle in good order. Everything 
that was necessary for working the steamer and fiats was on board and good ; 
the flats were in good sound w^orking order ; the steamer and fiats were 
sulhciently manned and found in tackle. The steamer carried a native pilot 
who knew the channel and gave the course and the soundings. The pilot had 
a boat and 4 men, whose duty it was to watch the shifting of the sands and 
channel, and mark with bamboos tipped with grass the dangerous parts of the 
navigable channels. All went well till about 10-46 A M., when the steamer 
and flats came to a long bend in the river. There was a low sand bank on^ 
the right-hand side and a high bank on the left. The channel at that point' 
was about 80 yards wide, and the iiver (the Gorai) about miles. The 
cbamiel is close to tho river bank. The dangerous sand banks to the right 
were marked by the hariihoo stakes At 10-40 a squall was seen approach- 
ing, whicii struck the steamer and fiats end on, and drove them back with 
the current which was running with great force against them at tho time. 
C«29] The engines were going full speed. At this time another steamer 
the Ospray, with two flats passed tiie Soorma on the left and under the higli bank 
on shore The Sotmna gave way a little to allow the Ospray pags her. After 
she had passed, the Soorma got back into mid-channel, when the squall 
increased and sent the steamer and flats on the sand bank Tho engines 
were still going full speed, but the steamer could not make way against the 
wind and current. The commander’s evidence w'as that be did everything in 
his power to prevent the steamer going on the bank, but was powerless. The 
stern of the steamer took the ground first ; two of the hawsers of flat A1 were 
carried away, and tho stern of the flat got awav from the steamer. The other 
flat did not part. The rush of w^ater caused the sand to accumulate between the 
steamer and flat A I, and raised the steamer, but not the flat, causing greater 
tension on the hawsers. Another lino was passed to the flat, and attempts were 
made to bring her back into position, })ut tliese failed. An anchor from flat A2 
was thrown out to prevent the steamer and flats from being carried down 
with the current, and an endeavour was made to get them into t)ie centre of the 
channel. This failed, as the anchor would not catch. 

“The steamer’s starboard anchor was next thrown out to prevent the ves- 
sels swinging back into their old position , it held and had the desired result. 
The steamer’s port anchor with 30 fathoms of chain and n coil of now 7-inch 
roiie was passed to flat A2, and tbrow'ii out at tho stern and made fast to the 
steamer’s capstan. After waiting for an hour the ;$teamer and flats got away 
with the current leaving the anchor on the port how of A2 : the starboard 
anchor was then picked up as tho steamer was swinging off into the cliannel, 
and to prevent the flat going over it in case she siiould again go ahead. It 
was hauled up to the bow of the steamer and hung there out of the water. It 
was so Jeft to be ready at a moment s notice in case of need. This is said to 
have been the safest position for all emergencies. It was now 7-30 P.M., dark 
and raining The steamer and flat A1 were still aground. There was another 
steamer about 600 yards ahead, also aground. By observing the light on board 
that steamer, it was seun how the Soormn was swinging ; a sound of something 
bursting was heard, [430] and it was found that the 8-inch backing hawser of 
A1 liad carried away, the result of tho strain caused by tho swinging of tho 
steamer into the channel. A1 immediately crossed the steamer's bow, going on 
the top of the siarboacd anchor which made a hole in her side, and she began at 
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ORce to fill with water. An attempt was made to beach the flat by going full 
speed ahead : an order was given when the starboard steering gear was carried 
away, as the steamer swung off. The port anchor’s hawser was also carried away. 
The engines were stopped, and the steamer and flats were carried down by the 
force of the current against the opposite bank. A1 was attached to the steamer 
by one forward hawser only : A2'a port anchor was lot go. All the men and what 
could be saved from the deck of A1 were got off : she was sinking fast, dragging 
the steamer down with her, so that the only remaining hawser had to be cut. 
She sank in about 5 minutes after striking the anclior, and at T) minutes to 
8 o’clock at night. The commander and sookaney further said that immediately 
the flat A1 was seen to be coining across the steamer, the order was given to put 
the helm round to get out of the way of the flat and to let go the anchor ; but 
before it could be carried out, the flat struck. To secure it the anchor had 
been chained to the lower part of the capstan, and could liave been released in 
12 seconds, but the fl»t struck in half that time. The men were at their posts 
and carried out all orders given to them promptiv. The reason assigned for 
the breaking of the starboard steering gear was that the rudder had got buried 
in the sand, and when the helm was poited, the strain caused the chain to break. 
The pilot’s evidence on this point was that the chain gave wav at 11 o’clock in 
the morning, when the steamer and flats were working against the squall, and 
that this was the cause of their being unable to hold up against the wind, 
w'hich drove tjiem on the sand. The sookanev was positive that it was not 
until he got the order to put the helm round at night so as to get out of the way 
of the flat, ]U8t before she struck, that the chain gave away. The commander 
says it was not till then, when he gave the order to go full speed ahead, that 
he discovered the steering gear would not work. ’The sookaney was at the 
wheel in the morning, when the steamer first took the ground, during the day, 
and again at night, when the collision occurred [43 IJ Ho attributed the 
breaking of the chain to the same cause as the commander. He and the 
commander were in a much -better position to judge of the matter than the 
pilot, who had nothing to do witii the working of the ship, he was unable to 
state at what place the chain gave \v;i\, and vet he said it had been mended 
during the day. Theie was nothing to account for its breaking in the 
morning before the steamer touclied the sand. Tlie sookaney said he had 
examined it before leaving Kooshtea, when it was in good order. On this 
point 1 held in favour of the commander’s evidence. 

It is unnecessaiy to enter more full> into the details of the evidence. 
The pilot, the sookanev, and the serang of the Tara all corroborated the com- 
mander as to the state of the w’eather on the 26th October ; the pilot and 
sookaney also describe the squall as of unusual force and the current as very 
strong. They and the coipmandor stated that all possible efforts were made 
during the day to get the steamer and flats off' the sand, hut witliout effect ; that 
these efforts were of the usual kind, and were carried out in a proper manner, thfit 
the steamer and flats were well found and manned : the engines were properly 
worked and orders carried out promptly , all that it was possible to save out of 
the flat was saved before s\ie sank ; no other assistance was available. 
Another steamer, the Lakeea, passed the Soorma about noon after she *had got 
aground, but at that time the Soorma s position was not considered dangerous, 
and the commander expected to get oft* in the ordinary w’ay. He whistled to the 
Lakeea to let it be known he was aground that it might be reported, but she 
could not have assisted the Soorma by reason of the weather, and could not 
have left her flats in safety ; there were no country boats anywhere in the 
neighbourhood which could have been availed of, it was raining with a strong 
wind blowing, and the current running all day. The witnesses were oross- 
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examined, and the evidence was unoontradicted in any material particalar except 
as to the time when the rudder chain broke, already referred to. 

“ It was proved that the transhipment of the goods to a flat at Kooshtea 
was necessary, and that at the time of their loss the route taken from Koosh- 
tea to Sara by water was the only one open for goods traffic. In the dry 
weather the route is by Damookdea. but [4b23 in October of last year that 
route was only open for passengers, passengers* luggage and small parcels. 

On u full and careful consideration of the facts relating to the accident 
and the measures taken to save the flat and cargo I held for the defendants. 

I found as a fact, in terms of s. Ibl of the Contract Act, that they had 
taken as much care of the goods bailed to them as a man of ordinary 
^Srudence w'ould, under similar circumstances, take of his own goods of the 
same bulk, quality, and value as the goods bailed. t 

“ Mr. Upton for the defendants contended, in the first instance that, the 
measure of the defendants’ liability as earners by railw'ay 'was governed by 
8. 72 of Act IX of 1890. That section is as follows: — 

* (l) The responsibility ol a railway administration for the loss, destruc- 

tion, or deterioration of animals or goods delivered to the administra- 
tion to be carried by railway shall, subject to the other provisions 
of the Act. bo that of a bailee under ss. 151, 152, and 161 of 
the Indian Contract Act, 3872.’ 

r 

♦ V V 

* (3j Nothing m the common law of England or in the Carriers' Act, 

1865, regarding the responsibility of common carriers with respect 
to the carriage of animals or goods, shall affect the responsibility 
as in this section defined of a railway administration.' 

** This Act only came into force on the 1st May 1890. It has no retros- 
pective effect except that hv s. 2, clauses (2) and (3), it declares all rules, 
declarations, appointments, sanctions, ditections, forms, powers, and notifica- 
tions made, given, approved, conferred and published under previous enactments 
to be in force as if made, etc , under that Act ; and any enactment or document 
referring to any of those enactments, so far as may be, is to be construed as 
referring to the Act of 1890, or to the coriesponding portion thereof. The 
matter is not saved by these provisions, nor is it merely a matter of procedure 
but of the rights and liahilites of the parties. 

[ 483 ] “ ' Where an enactment would prejudicially affect vested rights or 
the legal character of past acts, the presiiin])tion against a retrospective opera- 
tion is strongest. Every statute which takes aw^ay or impairs vested rights 
acquired under existing laws, creates a new obligation, or imposes a new duty, 
or attaches a new disability in respect of transactions or considerations already 
pAsed, must be presumed, out of respect to the Legislature, to be intended not 
to have a retrospective operation.’ And ' when the law' is altered pending an 
action, the rights of the parties are decided acebrding to the law as it existed 
when th% action was commenced, unless the new statute bliows a clear inten- 
tion to vary such rights.' (Maxwell on the Interpretation of Statutes, pages 
192-93) I take it, then, that the Act of 1890 has no retrospective effect as 
applied to the present case, and that the defendants cannot claim the benefit 
of 8. 72 of that Act. 

** It was subsequently contended that if the defendants’ restxinsihility was 
to be measured by the law as it stood before let May 1890, the effect was still 
the same, as the law then applicable was s. 10 of Act IV of 1879. 
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*' That section enacts : — 

' Every agreement purporting to limit the obligation or responsibility 
imposed on a carrier by railway by the Indian Contract Act, 1872, ss. 151 
and 161, in the case of loss, destruction, or deterioration of, or damage to, 
property shall, in so far as it purports to limit such obligation or responsibility, 
be void unless - -■ 

* (a) it is in writing signed by or on behalf of the person sending or 
delivering such property, and 

‘ (/;) is otherwise .Jn a form approved by the Governor-General in 
Council.’ 

“In the present case there was no special contract signed by or on hehafef 
of the consignors of the goods. 

“The question then arise.s, what was the measure of the defendants' 
responsibility as carriers by ra]lwa\ in October 1889? It will be observed 
that there is a great difference in the language of s. 72 of Act JX of 1890 and 
s. 10 of Act IV of 1879 The former declares what shall in future ba the 
responsibility of a earner hv railway ' the latter merely aummps that sections 
[43^ J 151 and 161 of the Contract Act apply to carriers by railway. The 
Bombay High Court in Kuvciji Tulsidas v. The Great Indian Peninsular 
Bailway Company (I L. E., 3 Bom., 109) held that the bailment sections of the 
Indian Contract Act applied to carriers by railway ; but the High Court of 
Calcutta in Motkoora Kant Shair v. The India General Steam Navigation Com- 
pany (1. L R., 10 Cal. 166) dissented fiom that view, and it may be that s. 72 
of the Act of 1890 is the outcome of that decision. It is true the point was not 
in fact decided in that case, because the defendants were carriers by water, and 
the case was decided with reference speciallv to the Carriers Act, 1865. So 
that tlie question which arises in this case has not been decided by the High 
Court of Calcutta ; but having regard to the oliservations of the learned Judges 
in that case (which was a Full Bench decision), and to the doubts expressed by 
Mr Justice O’Kinkaly in Moh.*suar Das v. Carter (I. L. E., 10 Cal., 210 at 
p. 213) that the question is by no means free from doubt, it would appear to be 
the view of the High Couit of Calcutta tliat s 10 of Act lY of 1879 effected no 
change in the law on the subject. 

“ It was contended for the plaintit! in the xiresent case, and as it seems to 
me rightly, that the defendants at the tune the goods were lost were common 
carriers, to whom the English common law, as applicable to common carriers, 
applied, and that they were insurers of the goods, except onlv as to an act of 
God or the Queen’s enemies, and such other conditions of the contract as appear 
on the back of the receipt npte, none of which affect the present question. 

“ It was argued in Moihoora Eant Shaw* s case, on the authority of Pooley v. 
Driver (L. R , 5 Ch. D., 460), that where an existing law is different fro^ 
what the Legislature supposes it to he, implication arising from statutes cannot 
be followed, and it was suggested that s. 10 was passed on the assumption 
that the Bombay case had f^een rightly decided, ft was distinctly held in 
Mothoora Kant Shaw's case that at the time of the passing of the Indian barriers 
Act in 1865t the English law relating to common carriers was in force in 
this country, and that that Act effected no alteration in the law in relation 
to the responsibility of a common carrier, for goods entrusted [436] to him for 
carriage. That Act did not apply to railvsiavs. Did s. 10 of Act IV of 
1879 alter the law as applied to railways ? Garth, C J., in that case says, 
referring to that section (page 187): *From this section we are asked to infer 
that the Legislature has put a construction upon ss, 152 and 161 of the 
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Coniract Acfc which relieves all carriers in India from any common law liability. 
But if, in our opinion, the Contract Act was not intended to have that effect, 
but, on the contrary, was intended to leave the liability of common carriers as it 
was before the Act passed, the fact that the Railways Act several years afterwards 
alluded to sections 152 and 161 as applying' to carriers by railway, is not, 
I think, sufjficient to .lustify us in giving the Contract Act a construction which 
we disapprove and which we believe to be contrary to its meaning. Besides, 
it is really difficult to say what the Legislature did intend by s. 10 of 
the Railways Act. Very possibly it inav have taken for granted that the view 
of the Bombay Court was right, or it mav have* supposed that carriers by 
railway were not common carriers.’ The result of the decision in this case 
m that the bailment sections of the Contract Act were never intended to 
apply to common carriers, and do not apply. Having regard, then, to thatj 
decision, and to the views expressed with reference to s. 1 0 of the Railway 
Act of 1879, I am of opinion that that section effected no change in the 
responsibilities of railways as common cairiers. or of the position of the 
defendants as such in 1889. and that they wore, at the time of the occurrences 
out of which this case has arisen, cominon carriers, and as such, insurers of the 
goods, the act of God and the Queen’s enemies only excepted. 

The next question is, can the accident he said to have been the act of 
God ? The point was not argued before me, Init Mr. Upton said lie was pre- 
pared to argue that it was. 1 think it is clear on the authorities that the act 
of God, which excuses a carrier, must he a direct and violent act of nature. 
The words of this exception designate the immediate operation of puiely 
natural agents, such as lightning, earthquake and tempest, exclusive altogether 
of human intervention, and not so exttmsive as to comprehend w’liab is m<jrely 
inevitable (McLachlan on Shipping, 2nd edition, 499). In Sfnah v Shepheid 
(referred to in Abbott [436] on Shipping, 11th edition, pp. d‘lH-39) it was held 
that the act of God w’hioh could excuse the earner must be immediate and not 
remote Kven allowing that the primary cause of the accident was tlie violent 
squall wdiich sent the steamer and Hats on the sand bank, the grounding was 
not the sole or the immediate cause of iniury to the flat which caused lier to 
sink and destroy the plaintiffs’ goods. Smith v ShepJund seems to me very 
much in point : in the uresent case hkewise the act was too lomote. 1 hold, 
therefore, that this w’as not an act of God which excused the defendants. 

" It was suggested that if Act IX of 1890 was inafifilicahle to the case, 
the plaintiffs were not entitled to the benefit of s 80 (wdiich allows a 
suit to he brought either against the railway administiation to which the goods 
were delivered or against the railw’av administration on whose railway the 
loss occurred) , and inasmuch as the accident occurred wdien the goods were 
in the custody of the Eastern Bengal State Railway, the suit ought to 
hjive been brought against that Railway. Now\ whether s. 80 applies 
to the present case or not, I think that the defendants have been properly 
sued. The contract was with them, and they, were hound to the plaintiffs 
under that contract. In fhe Chmi Indian Penimnhir Railway Company v. 
Radhakisan Khusal Das (1 L.R., 5 Bom , 371), it was held that the ap^iellants 
had been rightly sued, although the goods had been delivered to the Madras 
Railway Company on the ground that the appellants were the agents of the 
Madras Railway Ccfhipany. It has not been shown in the present case what 
agreement exists between the defendants and the other railways over which 
the goods were to be carried : hut the defendants received the goods for carriage 
to Mongiil Q&t and granted a receipt note for them, which constituted the 
contract between the parties, and on that contract the defendants may be 
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sued, whefiher or not the suit would also lie against the Eastern Bengal 
State Railway. There is a question as to which of the two sets of plaintiffs 
ought to receive a decree. The goods are deliverable to the consignees 
or to any person to whom the receipt note may be endorsed. There is no 
contest as between the consignors and consignees, and it was stated that the 
[437] goods had not been paid for by the consignees, and as they are parties 
plaintiffs, and have made no objection to a decree in favour of the consignors, 
1 have made the decree in their favour with costs. 

“ My judgment is contingent on the opinion of the High Court on the 
following question, wliich* I have been requested by Mr. Upton on behalf of 
the defendants to submit . — 

Whether or not upon the facts of the case as they have been found and 
stated the judgment is correct in law ? ’ ** 

At the hearing of the reference before the High Court the following 
authorities were referred to in the course of the arguments given below : — The 
Indian Railway Act (IV of 1H79), ss. 10 and 13 , the Common Carriers* 
Act (III of 1865), ss. (i, H and 9 . the Indian Railways Act (IX of 1890), 
s. 7i2 the Rsiilways Act (XVIII of 1854), ss. 9, 10. 11, the Indian 
Contract Act (TX of 1872), ss 150, 151 and 161 * Mothoota Kant Shawv. 
The India General Steam Navigation Company (I L. R , 10 pal., 166) ; Mohesioar 
Das V. Gartered L. R., 10 Cal , 210) ; Kuvorp Tulsidas v. The Great Indian 
Peninsular Ha I hoay Company (1 L H., 3 Born., 109) ; Nugent v. Smith (L. R., 

I C P. D., 428) , Abbott on Sliipping, edition 1 1, p. 338, and the case of Smith 
V. Shepherd there cited, Poolei/ v. Driver (h R., 5 Ch. Div., 460), Queen v. 
Mayor of Oldham (L R , 3 B , 474) , Peek v. North Staffordshire Bailway 
Company (32 L 1 Q. B.. 246) , India General Steam Navigation Company v, 
JoykrisU) Shnha (Y L K., 17 Cal, 39), Abdulla v. Mohan Gir (1. L R., 

II All., 490 ) , Wilberforce on Statutes, pp 15, 16. 

Mr. Evans (with him Mr. Stnkoi) — The questions are (l) whether upon the 
findings of fnet tliis is an act of God, (2) as to the liability of railway com- 
panies as carriers of goods under the Repealed Act (TV of 1879). As regards the 
first question, the leading authority is Nugent v. Smith (L R *, 1 C. P. D., 423). 
The accident must have been directly caused by elemental force which could 
not h ive been averled by anv amount of reasonable skill and care. The carrier 
does not insure against acts of nature, and here the facts found bring us within 
the ruling in Nugent v Smith That case was not before the lower Court, 
which relied on Smith v. Shepherd, [438] a case cited in tlie notes to Abbott 
on Sliipping (11th ed , 338, 339), and McLachlan on Shipping (2nd ed , 499), 
which was a very different case. 

As to the second quesfiion, 1 admit that, having regard to the Full Bench 
decision in Mothoora Kant Shaw v- The In^ni Geneiaf Steam Navigation 
Company (I. L. R., 10 Cal., 166), common earners are governed by the commpn 
law, and are liable as insurers subject to any statutory law affecting them. 
Then the effect of the Carriers’ Act (III of 1865) was to provide that the known 
liability of common carriers as insurers was to be capable of being cut ^own by 
special contract to a minimum (s. 6). There was upon them a higher 
liability which could be cut down, but not so as to execuse negligence (s. 8) 
or criminal acts. It is provided bv«s. 9 that the onus of proof lies on the 
defendant to rebut negligence, and there is a corresponding provision in the 
case of railway carriers in Act IV of 1879, s. 13, which is imported 
into the latter Act from the Carriers* Act, and must be read in the same 
sense. If the Carriers* Act be excluded, 1 say that railway carriers are free from 
all liability except that governing bailees as defined in the Contract Act 
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(ss. 161, 162, 161). A railway carriers liability, then, is that of the ordinary 
bailee, and we may limit even that by s. 10 of the Carriers* Act. All that 
s. 13 says is that the loss itself is evidence of negligence : ipmloquHur* 

Secticu 11 of the Bailwav Act of 1854 makes railways liable only on proof of 
negligence. ‘The definition of a common carrier is wide enough to include all 
railways other than Government, and railways are a species of common carriers. 
The Contract Act does not affect statutes not expressly repealed by it, so the 
Contract ^ct could not apuly without affecting the Carriers’ Act, The Bombay 
decision in Kuverjt Tiihidasw Tha Great Indian Penmsnlar liathcay (I. L R., 

3 Bom., 109) held that the Contract Act does not a^pct the Carriers’ Act, but 
effects its purpose and renders it unnecessary. The Full Bencfi case here 
could not follow that, and said that if the Act is rendered unnecessary and the 
insurance liability of the carrier is lowered down to a liability for negligence,, 
that must have the effect of affecting the Act. C439] I put a case which was 
not before the Full l^ench in Jilothoora Kant Shatvs case. The course 
of decision for many years shows that it has never been held that 
railways were liable if the\ took reasonable care. Now it is sought to 
place upon them an insurance liability which cannot be upon them unless 
by virtue of the Act of 1H79. The Contract Act w'ould apply to all 
bailees if it does not affect the Carriers* Act wdiich applies to railways, and 
renders it unnecessary for them to have a special Act. The liability for 
negligence is an irreducible mini mum. The Act of 1H79 allowed railway 
carriers to reduce their liability bv a special contract. The result of removing 
the Carrier#' Act is that they become bailees under ss. 161, 1,02 and 161 
of the Contract Act, which is identical with their obligations under the Carriers* 
Act, as they are a specially favoured class. The Act of 1879 must he interpreted 
with reference to the history of che matter and the probabilities. An erroneous 
recital in an Act mav become correct by reason of the changes it has effected — 
Wilberforce on Statutes, pp. 15, 16 , Queen v. Mayor of Oldham (L R. 
3Q. B.,474); Abdulla v. Mohan Gir {\, L. R., 11 All., 490) They are bailees 
clear of statute, and their liability is governed hv s. 151, which is practi- 
cally identical with s. K of the Carriers* Act except that they may limit it. 
An intelligent purpose must be attributed to the legislature. Railways have 
never been liable for more than negligence, and three Judges in the case of 
Mohesimr Dasv. Carter (1. L. R , 10 Gal., 210) assumed that the Contract Act 
applied to railways. The express provision in s. 72 of the new Railways 
Act (IX of 1890) was intended to get rid of the doubt raised bvO’KiNKALY, J., 
at page 213. It would he unreasonable to say that there was an interval 
between 1879 and 1890 in which the iiabilitv of insurers was imposed upon 
railways. It is more reasonable to assume the continuity and consistency of 
the legislature culminating in the Act of 1890. 

Mr. Henderson, ’-The primary and immediate cause of the accident in this 
case was not the squall whicli took place eight hours before. There was, 
therefore, no act of God Jwitbin the principles in Nugent v. Smith (L. R., 

1 C. P. D., 423). As to the other question, luy argument shortly is that the 
Contract Act when passed in 1872 was never C440J intended to apply to 
carriers,* there being two Acts expressly dealing with them— the Railway Act 
of 1854 and the Carriers* Act of 1865 — and it was at that time intended to 
amend and consolidate the law relating to carriers (I. L. R., 10 QaJ., 192). 
This being the case, the Railways Act of 1879 repealed entirely the two previous 
Acts, and nothing else being substituted, and the Contract Act not being made 
expressly applicable, the English common law revived, and they became liable 
as insurers. The legislature was under a misapprehension as to what the law 
really was. There was nothing to prevent them from expressly declaring in the 
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Aot of 1879 the Iaw to be what it was afterwards stated to be in the Aot of 
1890, when the Legislature appears to have been alive to the fact that there wa* 
some doubt. It was necessary to use clear and unmistakeable words, in order 
,1 that the liability imposed by ss. 151 and 152 of the Contract Act should attach. 
Section 161 could only apply on loss or deterioration ol goods after^the time the 
goods were to be delivered. 

Mr. Evans was heard in reply. 

The opinion of the Court (Petheham, C. J., Piuot and Macpherson. JJ.) 
was delivered by 

Petheram, C.J. — The* facts of this case are so fully and clearly set out in 
the judgment of the Judge of the Small Cause Court that it is not necessary to 
re-state them. 

The two questions which liave to be considered are, first, whether the 
liability of a carrier of goods bv'i'ailway in India was, between the passing of the 
Railways Act of 1879 and the passing of the Railway Act of 1890, that of insurer 
against every tiling hut wha.t is known as the act of God, or was that of a bailee 
as defined in the Contract Act , and second, if the liability was that of an insuter, 
whether this particular loss was caused by the act of God within the legal 
meaning of the term 

In order to answer the first question, it is necessary tq ascertain what has 
been the history of the law relating to carriers by railway, in this country. 
The first legislation on the sulqect is that contained in Act XVIII of 1854, 
8.11 of which is as follows: — “The liability of such Railway Company 
for loss or injury to any articles or goods to be carried by them 

other than those specially provided for by this Act, shall not be deemed 
or construed to he limited, or in anywise affected by any public notice given, 
or any private contract made by them , but such Railway Company shall be 
answerable for such loss or injury when it shall have been caused by gross 
negligence or misconduct, on the. part of then' agents or servants.” This con- 
tinued to he the case until the passing of the Carriers’ Act, 1865, s. 7 of which 
related specifically to the owners of railways, and was in these words : — “The 
liability of the owner of any railroad or tramroad constructed under the pro- 
visions of the said Act XXII of 1H63, for the loss of or damage to any property 
delivered to him to he carried, not being of the description contained in the 
Schedule to this Acc, shall not be deemed to he limited or affected by any 
special contract ; hut the owner of such railroad or tramroad shall be liable 
for the loss of or damage to property delivered to him to be carried, only when 
such loss or damage shall have been caused by negligence or a criminal act on 
his part or on that of his agents or servants.” 

On the 10th of Septeiq,bor 1867 it was decided in the case of Ea&t Indian 
Railway Company v. Jordan (4 15, L. R., O. C., 97) by a Division Bench of 
this Court (PEACOCK, C.J., and Maci>HBRs6n, J ) that Railway Companies 
in India were common carriers, and liable as such, that is to say, as insurers 
of goods delivered to them. Sections 151, 152 and 161 of the Contract Act, 
1872, limit the liability of bailees of goods to a liability for negligence, but a E'uli 
Bench of this Court on September 13th, 1883, in the case of Mothoofa Kant 
Shaw v. The India. General Steam Navigation Company (I. L. R., 10 Cal., 166) 
decided that the liability of common carriers was not affected by these sections, 
and as this Court had before, in the case first cited, decided that Railway 
Companies in India were common carriers, these sections do not affect the 
present question. 

We now come to the Railways Act of 1879. Section 2 of that Act contains the 
following provision : Nothing in the Carriers’ Act, 1865, shall apply to carmrs 
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by railway.*' I cannot read these words in any other sense than as repealing 
all the provisions of the Carriers' Act which relate exclusively to carriers 
■ by railway, [442] and confining the operation of the remaining provisions to 
carriers other than carriers bv railway, so that by the repeal of so much of 
the Carriers' Act of 1865 as related to railways and that of the whole of the 
Bailway Act of 1854, the liability of carriers by railway as it stood before the 
Acts of 1854 and 1865 was restored. The case of the Ifidian Railway 

Company v. Jordan decided that carriers by railway are common carriers, and 
the case oiMothoora Kant Shaw v. The India Gener'd Steam Navigation Company 
decides that the liabilitv of common carriers was not affected by the Contract 
Act, so that, unless there is something in the Act of 1879 itself which limits it. 
their liability after the passing of that Act was that of common carriers 
according to English law, that is to sav, of insurers. On behalf of the defend- ' 
ants 8. 10 is relied on. That section is in the following words ; — “ Every 
agreement purporting to limit the obligation or responsibility imposed on a 
carrier by railway by the Indian Contract Act, 1872, ss. 151 and 161, in 
th^ case of loss, destruction, or deterioration of or damage to property 
shall, in so far as it purports to lirnic such obligation or responsibility, be 
void unless — 

“(a) it is in writing signed by or on behalf of the person sending or 
deliverirfg such iiroperty, and 

*'{h) 18 otherwise in a form approved by the Governor- General in Council." 
And it is said that by it ss. 151 and 161 of the Contract Act are declared to 
be the law relating to carriers bv railway ; but even if that were so, it would 
not avail the detendants, as those sections merely impose a liabilitv for negli- 
gence, and s. 152, which is the section which limits the liability of the bailee, 
is not mentioned in s. 10 of the Act of 1879. It follows that alter the passing 
of the Act of 1879 the liability of carriers in India, including carriers bv rail- 
way, was not limited to a liability for negligence, hut was a liability as 
insurers of the goods delivered to them. 

This being my opinion, it is necessary to decide wliether or not 
the loss in this case was caused by what is known as the act of God, 
and as to this T am clearly of opinion that it was not. The [MS] 
legal meaning of the phrase is clearly defined in Nugent v. Smith (li. R. 

1 C. P. D., 423), and there can he no doubt that the present case does not come 
within that definition. So far from the loss having been caused by nny convul- 
sion of nature, it appears that for these steamers and fiats to get ashore is 
quite a usual occurrence, and that the loss was occasioned hv a variety of 
causes, which happened after this steamer with the fiats attached to it had got 
aground and during the many hours which elapsed before the flat sunk, no one 
of which was occasioned bv any tremendous or even unusual disturbance of 
the elements. For these reasons I would reply that upon the facts of the 
case as they have been found and stated, the judgment is correct in law. 
Attorney for Plaintiffs : Mr. E. 0, Moses . . 

Attorney for Defendants: Mr. B. L. Upton* 

T. •a. P. 


NOTES. 

t See also (1892) 19 Bom., 1C5 , (1892) 17 Bom., 4X7.] 
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ORIGINAL CIVIL. 

The UMh March, 1H91, 
Present : 

Mb. Justice Wilson. 

Gomes 
' versus 

Gomes. " 


Practice — D/vorce —Decree absolute — Notice of application to make 

decree absolute. 

When a decree nisi has been served on the respondent in a divorce suit, it is not«reces- 
sary to give him notice of an application to make such decree absolute. * 

This was an application to have a decree nisi, which had been passed on the 
10th April 1890, mac[o absolute, the case bein^ set down in the list of cases for 
hearing in the ordinary way on March 2‘ird, 1891. Tlje decree had been 
passed in the suit which was for dissolution of marriage on the ground of the 
adultery and cruelty of the respondent, and had lieen served on the respondent 
in the usual way, but no notice of the application to make it absolute had been 
served on him. 

[444] The petition, on which the application was made, set out that the 
period of six months allowed hy the decree liad expired , that no cause had 
been shown by the respondent why the marriage should not be dissolved as 
directed by the decree within that period , and that no leave to intervene had 
been applied for or ailidavit bled by any one desiring to show cause why the 
decree should not be made absolute. 

Mr. Acwoith appeared in support of the application and submitted that 
the petitioner was entitled to have the decree made absolute. He referred to 
Belchambers’ Practice, pages 4 19 and 420, and to the cases there cited, and 
contended that according to the practice now prevailing notice of the applica- 
tion was unnecessary. 

The Court (WiLSON, H ) took time to consider the judgment, \vhich was 
delivered on March 24th, as follows . — 

Wilson, J. — This was a divorce case in which the decree iw.s/, was made in 
due course. That decree has been properly served upon the respondent. Yester- 
day, when the case was set down for the purpose of making the decree absolute, 
a point arose which 1 took time to consider. The point was whether notice of 
the application to make the decree absolute ought to be given to the respon- 
dent. I find there has been a variation in the practice. Formerly the practice 
seems to have been strictly observed of requiring service of such notiqp. But 
the more usual practice of late appears to have been not to require it ; and it 
seems to me that, as a matter of principle, it ought not to be required. For 
all purposes for which the respondent is* entitled to come before the Court, as 
for instance, for the purpose of an appeal, or for the purpose of making an 
application for review, the service of the decree msi is sufficient. Therefore I 
think the more modern practice of not requiring notice to be given of the 

* Original Civil Suit No, 1 of 1890 
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applioatioD for a decree absolute, when once the decree nisi has been served, is 
the proper one. The decree must be made absolute with costa. 

H. T. H. 

Application granted. 

Attorney for the Petitioner : Baboo N. C. Biiral. 
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The Kith Apnl^ 1S91. 

Present: 

Mr. Justice Wilson. 

Norendronath Bose 
verms 

Abinash Ch under Roy. *' 

Presidency Small Caust Courts Act (XV of J 88*2), ss. S8 and 71 — Practice — 
Stamp — Ee-hearing, application for — Petition insufficiently stamped-^ 
Deficiency of stamp, power to make good, after period of limitation 
allowed for presentation of application. 

On the 7th April, being the la<4t day on which such application could bo made under the 
provisions ot sectiou 38 of the Presidency Small Cause Courts Act, an application was made 
to the High Court under that section for the re-bearing of a suit which had been dismissed 
by the Small Cause Court. The applicatum was made by petition at the rising of the Court, 
and not being a regular moljion day, the hearing of the matter was postponed till the 
9lh April. On that day, on the application being brought on, it appeared that the petition only 
bore a 7-rupee stamp instead of one of the much larger value required by section 71 of the 
Act. It was contended on behalf of the petitioner that the dehcienoy could then be made up, 
and that he was entitled to have the application heard. 

Held, that this could not be done. The eight days allowed by section 38 expired on 
the 7th April, and had the application been then considered, it could not have been 
received, but must have been rejected, as section 71 requires the proper fee to be paid before 
the application can be received,* Although the consideration of the application was deferred 
to the 9th April, that made no difference, as the eight days bad expired before the petition 
was Jn such a condition that it could bo received. 

This Wub aa appliealion under the provisions of section 38 of Act XV of 
1882 (The Presidency Small Cause Courts Act) for an order that two suits in 
which the petitioner was plaintiff might be re>heard in the High Court. The 
suits were for the recovery of the respective sums of Bs. 1,800 and 1,900 
alleged to be due on two promissory notes of which the plaintiff stated he was 
the holder f or value, the defendants being the alleged maker of the notes, 

* Original Civil Motion, In the matter of seotion 88 of Act XV ot 1B8S, and in the matter 
of flnite Noe. 38173 and 38178 of 1800. 
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the payeOf and a subfiequent endorser. The suits came on for hearing before the 
Chief Judge of the Small Cause Court and resulted in both being dismissed by 
one judgment. The petition on which the application was made was presented 
at the rising of the Court on Tuesday, the 7th April, that being the last day 
on which the application could be made under the section. [446} That dajr 
not being the regular motion day, Thursday the 9th April was fixed for hearing 
the matter. 

At the sitting of the Court on the 9th April, Mr. Chowdhry applied for an 
adjournment of the matter on the ground that he was not in a position to go 
on owing to the lengthy itature oi the depositions which he had not had an 
opportunity of reading. This application was refused, and the Court directed 
that the matter must come on in its usual turn. 

Later in the day Mr. (Mr. Chowdhry aith him) appeared in 

support of the application, when it was brought to the notice of the^Court that 
the petition was not properly stamped as it bore only a stamp of the value 
required on an ordinary petition in place of the amount required under s. 71 
of Act XV of 1882. On this being pointed out, Ilis Lordship observed that 
the defect would appear to be fatal to the application ; as the previous 
Tuesday was the last day on which the petition could be presented, it was 
then, not being properly stamped, improperly admitted, but that after the peti- 
tion had been ^properly stamped he would hear Mr. Pugh as to whether the 
Court had any power to hear the application. 

The matter accordingly stood over till later in the day, when it was brought 
on again by Mr. Pugh, who stated that the i^etition had not been stamped, as * 
there was some doubt as to the exact amount of the stamp required. 

Mr. Piigh. — The Court having received the petition on Tuesday and 
permitted the matter to stand over till to-day, has in fact extended the time for 
making the application. Jt is the practice on the Appellate Side to permit 
appeals to be properly stamped if any deficiency be discovered subsequent to 
their presentation, but I have been unable to find any rule on the subject. In 
this case there is a doubt as to the proper amounc of the stamp, as the Chief 
Judge tried only one of the two suits, though in one judgment he dismissed 
them both. The question is whether the stamp duty is to he calculated on the 
aggregate value of the two suits or on the value of ench suit taken separately, 
and a reference to the Registrar is uecessarv to determine that question. The 
petition could not, therefore, be stamped till that reference had been made. 

[447] Wilson, J —I think it would be safer for your client to treat the 
present application as one to perfect the petition by affixing the proper stamp. 

Mr. Pugh. — There are no decisions of this Court on the point. The Bombay 
Court in /« re Jaikissondass Purshotamdas (I. L. R., 12 Bom., 408), while deal- 
ing with the question, does not actually decide this point. Balkaran Rai v. 
Oobind Nath Tiwari (I. L. R., 12 All., 129) is an authority against me, though 
that is not a decision of this Coui^t. I am bound, however, to admit thsft 1 
have been informed that a bench of this Court, consisting of NoBlils and 
Beverley, J J has within the last fifteen days followed it. See also Waterion 
V. Baker (L. R., 3 Q. B., 173), and Park Gate Iron Company v. Coates (L. R., 

S 0. P., 634). 1 would submit, however, that the Court having extended 
the time till to-day for hearing this application, has in fact extended my time 
for making it, and that I should now be at liberty to do what I could easily 
have done last Tuesday, had the application been heard and the defect been 
pointed out, namely, affix a stamp of the proper value. 
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Thejadjment of the Court was delivered on the 16th Apiil, and was 
‘'*,as follows : — 

* Wilson, J. — This is a petition under s. 38 of the Presidency Small 
lause Courts Act. The section (cl. i) is as follows : — Any party may, 
within eight days after the judgment in any suit in the Small Cause ,Court in 
which the amount or value of the subject-matter exceeds one thousand rupees, 
apply to the High Court for an order that such suit may be re-heard in the 
High Court.” Section 71 of the Act says —“A fee not exceeding (the scale is 
given) shall be paid on the plaint in every suit and every application under 
section thirty-eight or section forty-one, and no such plaint or application shall 
be received until such fee had been paid.” 

According to the practice of this Court petitions are presented in 
chambers, or by counsel in open Court on days when motions are heard. In 
urgent cases, however, it is common to allow tiiem to C«83| be presented on 
days other than motion days, and to hear counsel in support of them the next 
motion day. 

In this case the eighth day from the Small Cause Court judgment was 
Tuesday last, and it was not a iiiobton day. Mr. Ckowdhry on that day asked 
leave to present the petition, this was allowed, and the next motion day, 
Thursday, Mr. Pugh rose to move in terms of the petition. It then appeared 
that the petition was not duly stamped, bearing only a 7-rupee stamp instead 
of the very much larger one required by s. 71. 

Mr. Pugh then asked io be allowed to stamp the petition properly, and 
that It might then he treated as a good petition from the first. I think this 
* cannot he done. Eight davs are by s. 3H allowed, wdthin which an 
application can he heard , and by s. 71 the application is not to be received 
unless the proper stamp duty ha.s been paid. This petition was presented on 
the last possible day , if considered then it could not have been received, but- 
must have been rejected. The consideration was deferred to Thursday, but 
that can make no difference , eight days liad expired before the petition was * 
in such a condition that it could be received. 

Application refused. 

Attorney for the Petitioner : Mr. 0. N, Manuel, 

H. T. H. 


NOTES. 

[ See also C.P.C , 190H, hcc. H8 ] 
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PBIVY COUNCIL. 

The '^9th and SOth January and iilst February^ IH91. 

Present : 

Lords Watson, IIobiioosk, and Morris, and Sir R. Couch. 


Fazl Karim and another Plaintitls 

• npr^us 

Mania Raksh and olihers Defendants. 


I On appeal liom the High Court at Calcutta.] 

Mahaurdan law --CuHtoni —Pnblir triirship tn masque-- Tu^junctinn rpsiraining 

defendants from interrupt ni f ichqiaiis ceiemomes in a miwtd — Eight 
af Imam and nt Matmafj ta he protected in their u^.cx — 

Dif[e renres of opinion hetioeen the Imavi and 
certain of the worsluppem an to • 

• observances nt piitycr. 

Anion^ Simiii MahonuuUii'., nuithor on tlu* ground of an v general and exprcsfi rule Of 
Mahomodriii law, nor on tlio ground of tho growtli of [449] ciistoinh separating 
different schools in so marked a maunor th.il tin* followpi^ of one school could not • 
properly wor-dnp with thos(> of dtiobhcL, did Iho intmiluctioi. hy the Imam of (a) the 
loud-toned Amen, .uid of (6) the Rafadiiii, sliow such a change of tenets. Nor was 
it in itself such ,in important departure fr<*m the custom of Sunnis as that it would disqualify 
the Imam for othciatmg in a mnsjid whur those teremoines had not previously been used. 
Nor did the iiiliodui i.ion of (n) .md of (M ]iistif\ ,i sooLion of the worshippers in setting up 
another leader of pi‘i\t>r at the -.am** Lime the i pr.i\er was being conducted by the duly 
authorized Imam 

On the IjOWtM Appellate Court’s findings »>f fact there was nothing in the constitution of 
the mo' m * winch prohi luted the .idtiplioii of (n) .md (6), and those findings were conclusive. 
For tho purposi', h-nvevt'r. of cs>tiMd«’riiig the c.im' frtnn other points of view, their Lordships 
ex.i.ni I'd the while of the Mvidciiee, ,ind th-*i agreed with the Subordinate Judge thnt there 
w,l^ no evid uic'- sli )wnijg that the ino^ciue w.is not intended for the worship of all Sunnis or 
for Ul M ihoinc.l ms. Nor w is ili.T',m> rule law that, when public worship had been 
performed in a certain w.iv f n twentx \cirs, th-re could not bo any variation, however slight, 
from that way. The qU"«tion ^iii each c*iHo of dispute must be as to the magnitude and 
importance of iho alleged departure Then* had not bocu produced any text to show that a 
follower of Abu Ham fa would do wr nig in following a praetici* recommended by others of the 
four Imams A'Jor was there any ns.igc, having the force ol law among Sunni communities, 
forbidding the introduction fd (n) and (b) into ceremonial prater, as shown by the evidence 
of learned Mahoi^ptd.ni-^. and bv "proof of their actual practice. The judgments in- TA#* 
Empress v Eamean (1. L R , 7 All., I6i) and Atu-ulla v Azim-uUa (I. L. R , l‘i1tll., 494) 
referred to. 

The Court ought not to declare that the Imam or matwalisof the miisjid had authority 
tocijoct the dicsentieiits, it and when they interfered. The plaintiffs must rely on the pro- 
hibitory order or injunction, which could be enforced according to law if the occasion arose. 

Appeal from a decree (6th December 1B87) of the High Court reversing a 
decree (J5th Maroli 1886) of the .Additional Subordinate Judge of Tirhoob, andi 
restoring a decree (27th December 1884) of the 2nd Munsif of MozuR'erpur. 


9 CAL.— 89 
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The present appeal raised questions relating to the interruption of worship 
conducted in a rausjid at Tajpore in the Tirhoot district, of which the property 
' forming its endowment was entrusted to the management of the late Kazi 
, Ramzuddin as raatwali, in whose time, in 1858, the musjid was rebuilt on 
^ land belonging to him. His two sons succeeded him as matwalis on hisdeath, 
C4'i0j and in this suit they joined the Imam — whom their father had appointed 
in 1862 — in claiming a declaration of the Imam's right to conduct the prayer 
in the musjid , also relief by the issue of an order prohibiting the defendants, 
originally twelve in number, from interfering with the Imam, as they had done, 
in the discharge of his office. * 

The Imam died before the decision of the High Court. Leave to appeal 
was granted to the matwalis, who had the duty of appointing his successor. It. 
was granted because thoir rights were affected by the judgment, although theii ' 
own title as matwalis was upheld by all the Courts. Some of the defendants 
withdrew their opposition in the interval. 

When first filed this suit was dismissed on the ground that the dispute was 
not cognizable as a question of civil right This, however, was reversed (5th 
July 18B1:) on appeal to the Subordinate Judge, and the suit was remanded for 
trial on the merits. The High Court affirmed the order of remand. 
Another Munsif tlien decided the suit on the meiits. He found that the 
mosque had been rebuilt hv men of the sect termed Ilanifi, and that these 
appellants, whose title as matwalis he affirmed, belonged t() a class of the 
Runnis. He found that the musjid had been erected under the supei vision of 
Munsif Maulavi x\bdul Wajak, who was of the Hanifi sect, bv subscriptions 
from worshippers of the same school. He also found that the only allegations 
borne out were that the defendants themselves gave azans, and praved as a 
sejiarate congregation under an Imam of their own selection, and be decided 
that, as the jilaintiffs had given up their old faith, or Hanifi mezhab, or creed, 
the defendants were justified in acting under their own Imam in tlie mosque. 

He therefore declared that these appellants were the matwalis, hut that 
plaintiff No. 1 could not be the Imam of the contending defendants, and that 
these had a right to pray according to their own practice under an Imam of their 
selection. 

On appeal the Additional Subordinate Judge reversed the above, stating in 
his judgment the nine findings set forth in their Lordships' judgment. And he 
was of opinion that bv the uttering of the loud .Amen and performing the 
Rafadain, alleged hv the defendants to justify their conduct, the first plaintiff, 
the Imam, r4iO had not done acts that were forbidden, or that disqualified 
him for his office. He granted the declaratory decree applied for, and the 
injunction to restrain the defendants from causing interruption. This judgment 
in its turn was reversed by the High Court, a Division Bench (O'Kl NEALY and 
Macpherson, JJ.) holding that the Lower Appellate Court was wrong in 
setting aside the decree of the first Court. They therefore decreeing the appeal, 
restored the decree of the Munsif with costs. 

Op this ajipeal, which was preferred b> the second andthiul plaintiffs, 
Mr. i?. 7. Dnyjie and Mr. C. W. Arathoon, for the Appellants, argued that the 
decision of the High Court was wrong, and should he reversed, and that the 
decree of the Subordinate Judge sliouid be restored. The findings of fact in 
the first Appellate Court were in favour of the appellants, and must be accepted. 

It could only have been on a point of law, or usage having the force of law, 
that the High Court would have had authority to reverse on second appeal. 
However, it appeared from the judgment that the following had been the 
reasons for the reversal by the High Court of the judgment of the first 
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Appelifi^ie Court, viz., that the Imam should have made do iDnovatiou upon the 
customary ritued. and that, change having been introduced, it was for the 
Imam to justify it. According to the judgment, be had failed to justify it. In 
this the High Court had entered upon facts. The Lower Appellate Court had 
found that the utterance of the loud Amen aud the performing Eafadain were not 
contrary to the ritual ordained by the custom of the iSunnis, and were no ground 
for objection on the part of the defendants to the leadership of Hafiz Maula 
Baksh. The Subordinate Judge had also found that it was not proved that 
the mosque was exclusively devoted to worship as approved by the followers of 
the Imam Abu Hanifi ; and J:hat even if it had been so devoted, still there 
would have been in that no reason for prohibition upon worship according 
to Sunni customs. The constitution of the mosque, the nature and effect 
of the deviation, if deviation from custom there had been — were all questions 
of fact, and upon these the first Appellate Court had given findings. Reference 
was made to the Empress v Itavizan (I. L. R., 7 All., 461) and to Ata-ulla v. 
Azim-ulla (T L. R,, 12 All., 494). 

[482] There had been no usage having the force of law established as 
having been contravened, nor had any departure been shown sufficient to 
authorise the defendants in setting up another Imam in place of one who had 
been shown as a Sunni to have follovred the four Imams, all equally orthodox, 
though not precisely agreeing upon all details of worship recommended by them. 

The High Court in reversing, on second appeal, findings of fact had not 
been within s. 584 of the Code of Civil Procotiuro. Those also were well borne 
out by the evidence. 

The Respondents did not appear. 

Afterwards, on 2l8t Februaiy, tlieir Lordships' judgment was delivered by 

Lord Hobhouse. — When the plaint in the suit was filed, the plaintiffs 
were the two present appellants and one Hafiz Maula Baksh. The last-named 
plaintiff was the Imam and Moaz^in of a mosque in Tajpore, and the two others 
were matwalis of the same mosque The defendants were 12 persons who 
worshipped at tlie mosque The plaint alleged tliat the defendants, being 
dissatisfied with certain variations in the eoremonial which the Imam had 
introduced, interfered with his performance of the service, and claimed to 
conduct the service in their own wav, and otherwise misbehaved themselves. 

The relief prayed was as follows — 

“ (a) That it be declared by the Court that the plaintiff No. 1 is Imam 
and Moazzin of the musiid at Tajpore, pergunnah Saresa, 
and that plaintiffs Nos. 2 and 3 are matwalis thereof ; and that, 
as Imam and matwalis, the plaintiffs have a I'ight, as they have 
all along hithertq had, to deliver the P’riday oration and perform 
the daily prayers before the congregation from the pulpit and 
mosulla. 

{b) That the defendants have no right to interfere therewith, nor any 
to do the acts referred to in paragraph 5 of the plaint. 

“ (c) That, it be declared *that the defendants, as a sect of Mussulmans, 
have simply the right to visit the musjid at the time of prayer only, 
and to say prayers, [463^i led by plaintiff No. 1 ; otherwise they 
have no right to visit the musjid with any other intention. 

“ (d) That it be declared by the Court that in case the defendants inter- 
fere with the rights of the plaintiffs as Imam and matwalis, and do 
the acts referred to in paragraph 5 of the plaint, the plaintiffs have 
the authority to turn out all the defendants — or any one who may 
do such acts — from the musjid.” 
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The suit was therefore in the hrst instanco a declaratory suit, but the 
plaint was amended by adding a prayer for substantive relief as follows :-~ 

“ That the defendants may be prevented from interfering in any way in 
the Moazzm's right and the Imam's right enjoyed by the plaintiff No. 1, and 
in the towliat right of the plaintiffs Nos. 2 and 3. and that a prohibitory order 
may be issued to the defendants, to the effect that the defendants must not do 
any act mentioned in paragraphs 4 and 5 of the plaint within the mosque 
of the plaintiff, nor should the defendants enter the mosque of the plaintiffs 
with that object ” 

In their written statement, the defendants did ni't deny that Ilatiz Mania 
Baksh has been Imam and Moa/./an loi 2/5 \eais, nor that the other plaintitls 
acted as matwalis ; but they defended themselves by alleging in effect that the 
plaintiffs had forfeited cheir oflicob hv reason of heresy. The two material 
pleas are as follows : — " 

“ Prior to this, the plaintiff Xj 1 was Mna/zin. and led people to piayer. 
Bathe has renounced hi*^ Hamli religion and endiraced thtj Wahahi religion. 
That being so, the plaintiff No. I can h\ no nieans now, according to Maho* 
medati law and rule, claim to he I main «md Nfoaz/in, and therefore he has n<j 
right to bring the suit. 

The plaintiffs Nos. 2 and 3 are. on their own showing, not iiiabwalis. 
They are certainly son^ of th»j* deceased inatwah Kazi Ramizuddin Rut they 
can have, in Mahomedan lav^, no right to the matwaliship simply because the\ 
are sons fof the deceased mat wall) Resides this, the plaintiffs Nos. 2 and 
3 have renounced their previous and pateinid religion, and joined the Wahahi 
sect. [434] That being so, they have no right whatever to the nianugeinent of 
the disputed musjid.” 

The plaintiff's filed what is called “ a refutjition ” of the defendants' state- 
ments It is nob in the Hecord, and is prohahl\ imimilenal except hs a general 
denial of the matter urged in defence 

la the months of August, Septemhor, and Ni)veml)t*r lKS4, three petitions 
were presented by eight of the defendants, stating then legret ,it having been 
persuaded to take part against the plaintiffs, and then wish that the plaintiffs 
might obtain the decree the> pni>ud for Jt does nob appear that an> order 
was made for slay of proceedings against those con veiled delendi-nts , bub by 
the time the suit reached the High Court the eight niiines had disappeared from 
the proceedings. 

In the course of taking tfie fcvidonc*^, it became clear what was the real 
quarrel betsveen the parties The general charge against the plaintiff s of having 
become Wahabis (whatever the defendants max have meant h,\ it/ resolved 
itself into this, that thev had aifoptv^d two ohserx’anccs which the defendants 
think to be wrong — one being the pronunciation of the word “ Amen *’ in a 
loud instead of a low' voice, and tlie other the performance of Bafadain, 
which ib a ceremonial gesture of raising the hands to the ears at a particular 
point of the service. - • 

Afl the parties are, or claim fo be, Buiini Mahomedans. Hafiz Maula 
Baksh says I obey equally all the four fmams,*’ which is the mark of the 
Sunni school. Omed Ali, the first defendant, says Even now 1 would say 
prayers^ under the leadership of Maula Baksh if be only gave up uttering 
Amen * loudly and raising his hands to ears ... I call him a Wahabi 
because he utters Amen ' and raises his hands, and sa\s prayers standing 
with the two legs apart, and be crosses the hands on the breast *’ It is clear 
that the defendants make no charge of false or heretical doctrine, except so far 
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aB it is to be inferred from the otY'ending ceremonial , and it is the two first 
acts of worship mentioned by Omed All to which the whole evidence and argu- 
ment has been addressed. The two last are not mentioned again. The 
question is whether the use of the loud Amen and of Eafadain is inconsistent 
with Hafiz Maula Baksh's retention of the office of Imam and Moazzin, 

[M8J That it is consistent with his being a sound Sunni is clear, for 
both practices are prescribed bv onn or more of the four Imams whom the 
Sunnis follow. But the defendants allege that the mosque was built b.y Sunnis 
of the school of Abu Ilanifa, who, the\ say, prescribes the low- toned Amen 
and the omission of Kafadam. Thence they infer, that no person who is 
not a Hanih can pi'operly be Imam, Moazzin or inatwali of the mosque, and, 
secondly, that to use the loud Anion and Rafadain is inconsisteiit wnth being an 
Hanifi. The plaintiffs doM> both those inferences. 

Their LiOrdships have been careful to state the precise constitution and 
nature of the suit, because it appears to them that it lias not always been 
sufficiently borne ui mind The next step is to see how it has been ludiciallv 
dealt with. 

After a decision b\ the ^Munsif that he bad no lurisdiction to deal with the 
matter — which was^icveisod on appeal- the case was heard by the then 
Munsif in December 18H4 He took the views of the dolendants as regards 
the office of Imam and Moazzin, hut he did not think that? the matwalis were 
disqualified The decree pa.ssed by him is as follows . — 

“ That the plaintiffs Nos "1 and 3 do continue to remain matwalis of the 
mu8]id , that the plaintiff No 1 cannot be considered as Imam and Moazzin 
as against the contending defend ints, nor are the defendants bound to follow 
his leadership in ijrayer , that the defendants luivo every right to say prayers 
in the mu8)ul in their own wav behind then* own Imam.” 

On appeal hv the plaintiffs, the case was heard bv the Additional 
Subordinate Judge iti March IHHfj. It is important to see precisely what his 
findings are, because, so far as they relate to matters of fact, no appeal from 
them lay to the High Goint. The materi tl fiiiditigs appear to their Lordships 
to be in substance as follows . — 

(а) The plaintiff’s lielong to a school known as Amil-bil-lfadis or Ahil- 

Iladis. 

(б) The Amil-bil-liadis are Mafiomedans, Sunnis, and members of the 

Sunnat Jamait. 

(c) There is no authority to say that an Ainil-bil-Hadis cannot lead the 
prayer of an Hanifi. 

[436] (d) The only difference is that the Amil-bil -Hadis perform 
Rafadain and say Amen in a loud tone. 

(fi) That difference is uo ground for a religious objection on the part 
of a Hanifi to pray behind an Amil-bil-Hadis. 

(j) The Arail-bil-Hadis follow the authority of the kias and the ijma, if 

not inconsistent with the Koran and Hadis, in which they do what 
every Mahomedan should do. * 

(g) It is doubtful whether the mosque is an Hanifi mosque. 

(k) Granting that the founder was a Hanifi, still there is nothing to 

show that he prohibited an Amil-hil-Hadib from praying in tb« 
mosque or acting as Imam therein. 

(0 The defendants are not entitled to pray behind an Imam of their 
own selection. 
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From these iindings the necessary conclusions ware that Hafiz Maula 
Baksh was not disQualihed to be Imam i that he was entitled to protection 
against the defendants, and that the Munsif s decree must be reversed. This was 
done, and a decree made for the plaintiffs according to the prayer of the plaint, 
with costs of suit, 

The defendants then appealed to the High Court, and the case was heard 
before a Division Bench (O’Kinealv and Macpherson, JJ.) in December 
1887. The Couit discharged the decree of the Subordinate Judge and restored 
that of the \tunbif. They considered that the Subordinate Judge had addressed 
himself to matters which were altogether irrelevant and had nothing to do 
with the suit, vi/., whether it was lawful for Hanifis to pray behind Atnil-bil- 
Hadis, whetlier Amil-hil-Hadis are respectable members of society, and 
whether it is lawful for them to perform the duties of an Imam. Their ground 
of decision is thus stated . — * 

“ The only questions we have to decide are, whether these plaintiff's, who 
were appointed by members of the Hanifi sect, and who performed the duties 
of the mosque in accordance with the observances and ceremonies of that 
sect for twenty years, can now turn round and claim to have the right to 
discharge their duties in a different manner. No authority for anv such 
proposition has been brought to our knowledge. The learned Counsel who 
argued the case on ITelialf of the plaintiffs declined to enter into the matter, 
[M7] being one of great difficulty. Primu facie, it appears to us that the 
Imam or matwali should have perfoimed his duties in the customary manner. 
It IS fot them to justify the change, and they have been unable to do so " 

From that decree the present appeal is brought Hafiz Maula Baksh died 
before the decision by the Higii Court , but leave was given to his twoco-plain- 
tiffs to prosecute the appeal, though their own title as mat walls was affirmed 
by all the Courts. They have, however, a sufficient interest in maintaining the 
views of their school or party in the mosque, especially as it is stated in 
evidence tliat they appoint the Imam. Their Lordships must decide the points 
raised in the suit just as if Haffz Maula Baksh were the appellant. The defend- 
ants, now three in number, have not appeared. It is very unfortunate that 
such a case should be decided on un ex paite argument. 

It is not apparent from the judgment of tlie High Court on what ground 
they considered tliat a second ap^ieal was sustainable, or, in other words, what 
was thela^v, or usage having the force of law, which the Subordinate Judge 
had decided erroneously, or had failed to decide. The most obvious meaning 
of their brief judgment is tliat their decision is rested entirely on the peculiar 
constitution or trusts of the Tajpore mosque. But that is a question of pure 
fact, at least in this case, where no written evidence is fortiicoming ; and the 
findings of the Subordinate Judge are conclusive in the High Court, and also 
in this tribunal, seeing that the defendants have not obtained any leave to 
appeal to Her Majest\ in Council from bis decree. His findings on this point, 
as stated above, (g) and(i'i), are fatal to the deft^ndants* case, but the High 
Court appear to have paid no attention to them. 

Though It 18 not competent to their Lordships on this appeal to go behind 
the Subordinate Judge’s findings of fact, they think it right to say that, for 
the purpose of examining the case from other points of view, it has been their 
duty to study the whole of the evidence, a^d that they entirely agree with the 
Subordinate .1 udge that there is no evidence whatever that the mosque was 
intended fiji Hanifis only, and not for all Sunnis or for all Mabomedans, or 
that an Ainil-bil-Hadis is prohibited by its constitution from being its Imam. 
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tl88] The judgment, however, may mean that there is some rule of law to 
the effect that when public w^orship has been performed in a certain way for 20 
years, there cannot be any variance from that way, insomuch that the officiat- 
ing minister who is guilty of a variance is ipso facto disqualified for Ins office. 
If that is the meaning of the judgment, their Lordships hold that it is not well 
founded in law. Indeed it is not well founded in fact, because general uniform- 
ity of practice in the worship at this mosque is neither proved nor alleged, 
though the particular practices now objected to are comparatively recent. But 
passing that by, it cannot be that an Imam should be so bound by his^own or 
his predecessor’s previous {>ractice in worship that he cannot make the slight- 
est variation from it in gesture, intonation, or otherwise, without committing 
an offence. Even a code of ritual can hardly be so minute as absolutely to 
exclude all individual peculiarity or discretion , and here there is no code of 
ritual at all.^ If the principle above stated were allowed, it would follow that 
the practice of a single Imam (for Hafiz Maula Baksh had been in office for 20 
years before the dispute began) might be so stereotyped as bo become the constitu- 
tion of the mosque, and that a single mHinber of the congregation might, against 
the wishes of the rest, insist that no variation, however innocent or however 
minute, should be m^de. The question in each case of dispute must be as to 
the magnitude and importance of the alleged departure To that question the 
Subordinate Judge has very properly addressed himself, but the High Court have 
set aside all hns findings as irrelevant, and have declined to examine the points 
to which the pleadings, the evidence, and the judgments of the two first Courts 
are mainly addressed 

Their Lordshijis cannot follow this course, because the judgment in favour 
of the defendants might be rested, as the Munsif did in fact rest it, on more 
general grounds than the private constitution of this mosque, or the obligations 
resulting from the practice which hae prevailed in it, and those grounds must 
be examined. 

Before quitting tliis point, mention should ho made of a case, Afa-ulla v. 
Azim-ulln (1. L. B., 12 All., 494), in which the High Court ot the [439] 
North-Western Provinces held that a mosque, being dedicated to God, 
is for t he use of all Mahoraedans, and cannot lawfully be appropriated to the 
use of any particular sect. If that principle were accepted, it would be decisive 
of the present case, so far as it rests on the judgment of the High Court. Bub 
it has not been propounded bv Mr. Dcync, nor do the facts of this case properly 
raise the question, because it does not appear that this mosque ever was intend- 
ed to be appropriated to any particular sect. Their Lordships therefore express 
no opinion upon it. 

Turning bo the question most discussed in the two lower Courts, it 
appears to be this, — whether the introduction of the loud Amen and Eafadain 
(which is the offence charged against Hafiz Maula Baksh, and which is the reason 
why be calls himself Amil-bil-Hadis and his opponents call him Wahabi) shows 
such a change of tenets, or is ii^ itself such an important departure from custom, 
as to disqualify the Imam from acting in a mosque where those ceremonies had 
not previously been used. If this question is to be answeied in the affirmative, 
it must be on the ground either of general express rule of Mahomedan law, 
or of the growth of customs separating'different schools in so marked a way 
that the followers of one school cannot properly worship with those of 
another. * 

As regards general law, their Lordships have not been referred to any 
authoritative code of ritual for Sunnis, such as is the statutory rubric of tke 
Church of England. In the Hedaya there appears to be a long chapter or book 
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on Prayer, which would probably expound the views of Abu Hanifa and those 
of his two principal disciples, Abu Yusuf and Abdoolla Mahornmed, as they 
were understood in the sixth century of the Hegira. But Mr. Hamilton, who 
was emploved by Warren Hastings to translate the Hedaya, did not translate 
the book on Prayer, because it seemed to him that it could not afford any man- 
ner of assistance in decisions concerning matters of property. And so far as 
their Lordships have been informed, there is no translation of it from the ori- 
ginal Arabic, certainly there is none into English. Nor has any text been pro- 
duced from anv source to show that one who follows Abu Hanifa does any 
wrong in performing ceremonies recommended hv £he other Sunni Imams, or 
thereby cuts himself off from communion [460j witii other followers of 
Hanifa. There iiavo boon two cases in the High Court of Allahabadr 
in which disputes have arisen about the intonation of the word ** Amen.*' 
One has already been referred to on another point. The other. Queen- 
Empre%h v. liamzan (I. L K,, 7 \ll , 461), was a criminal case, and the 
decision turned on the question whether those wlio said " Amen ” aloud said 
it in an indecent wav, and with intention to annoy the others. In both cases 
Mr .Justice MahmooD entered at length into the question how “ Amen '* should 
he pronounced. He states that though Hanifa recommends a low tone, the 
other throe Imams recommend a loud tone, and gives it as his opinion that 
though It is imperative to sav “ Amen, ” there is no authority to regulate the 
tone of voice In the later of the two cases tiie first Court treated both the 
loud Amen and Ritadain as open to all Sunnis to practise Their Lordships 
cannot find that there is any general law on the point for Maliomedans, or for 
Sunnis, and mu.st hold that there is none. 

Their Lordships then come to inquire what is the usage among Sunni 
communities That ground is completely covered bv the findings of the 
Suboidinate dudge, as above set forth, and if the questions are questions of 
fact, hi$ findings are conclusive But their Lordships will not ou an ex parte 
argument take it as concluded against the defend.ints that this inquir\ may not 
involve ll‘^age having the force of law They have therefore thought it right to 
go into tile e\i<lencti, with the result that they agree with the Subordinate 
Judge. 

The Sunnis follow the four Imams, who appear to agree in placing the 
source‘s of their l.iw in tiie following order : —1 The Koran ; 2 The Hadis, or 
traditifins handed down from the Prophet, J. Ijma, or concordance among the 
followers , .ind 4. Khih or private ludgment. Beyond that the four differ in 
many <letails, including tfie loud Amen and Rafadain. No Imam can follow 
all four in ever\ thing But the followers of any are equally orthodox Sunnis. 

This statement, which is common in the text-hooks, and is supported by the 
evidence of Nurul IJassan, is also il lustra teil stronglv by the learned men of Delhi 
who have given evidence. A number of them, upwards of 30, framed a Fatwa in 
the year [46!] 1HS6, in vhich thev apjiealed solemnly to thoir co-religionists 
not to <i|uarrel about minor matters of difference, the tone of .\men and Rafadain 
being among them. Five of them were examined. One says he does not 
follow anv one of the admitted Imams particularlv, evidently meaning that he is 
at libeity to follow an eclectic process among them. Another says he follows 
all four, which rnunt moan in essentials, for he cannot do so in many details, 
including^ rhose now under consideration. A third says he follows all four 
and the Hadis. A fourth says he follows Abu Hanifa, and yet he is a party 
to the Fatwtt, wliich treats the tone of Amen and Rafadain as matters on 
which diflerorit courses may be followed with equal propriety. 
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Nurul Hassan is the Munsif before whom this ease oame in some of its 
earlier stages, and who would have tried it if the plaintiffs had not prayed that it 
might be transferred to another Judge, because they wished to have his testi- 
mony. He is a learned man, who knows Arabic. He is of the Hanifi sect or 
school, uses the low Amen, and does not use Bafadain. He agrees with the 
Fatwa, and speaks highly of some of its signatories. He states that “ those 
who do not say the word *Amen,' and do not raise their hands, can say their 
prayer behind those who do the same." And he quotes a number of authorities 
to support his opinion. 

Sheik Ahmedulla was dne of the subscribers to the building of the mosque. 
He was the first witness called to support the defendants. But he says that 
he himself prays behind an Amil-bil-Hadis and behind an Hanifi also. And 
having been to Mecca, he says that there the followers of all four Imams say 
prayers behind an Aniil-hil-IJadis, and the Amil-bil-Hadis say prayers behind 
the followers of all four Imams." Also that '' at Tajpore, and in its neigh- 
bourhood, the Hanilis say prayers behind an Amil-bil-Hadis." 

What this witness says of Mecca accords wdth the statement of Mr. Justice 
Mahmood in Empress v. Ramzan He says that in the Kaaba all the four 
schools are at liberty iio pray, from which he justly infers that the prayers of 
none are heterodox And what the same witness says of Tajpore would seem 
to be confirmed by the observation that in this very mosque, where the con- 
gregation is said to be largely Hanifi. it does not appear [462] that a single one 
of the worshippers, except the defendants who appealed to the High Court, 
objects to the way in which Hafiz Maula Baksh conducted the service. 

Against all this evidence of the opinions of learned and devout Mahomedans, 
and of the actual practice of Mahomodan worshippers, what is there on the 
other side ? The evidence is an absolute blank No hook, no opinion, no practice 
of any community of worshippers is cited. There is no ground given to 
dissent from the findings of the Subordinate .Judge, nor from his conclusion 
that the plaintiffs were entitled to relief. In ono point lie has followed too 
closely the prayer of the plaint. Paragraph [d) asks for a declaration that the 
plaintifis have tlie authority to turn out the defendants when they interfere. 
The Court ought not to make such a declai ation The plaintiffs must rely on 
the prohibitory order or injunction for which they pray, and must enforce 
it, as they may be advised, in each case that arises The High Court should 
have varied the Subordinate Judge’s decree by refusing to grant the 
declaration asked by paragraph (d), and subject to that, should have dismissed 
the defendants’ appeal, with costs. That is the decree which their Lordships 
will humbly advise Her Majesty to make now, in lieu of the decree of the 
High Court, which should be discharged. The respondents must pay the costa 
of this appeal. 

Appeal allowed. 

Solicitors for tlio Appellants: Messrs. T. L. Wilson d Co, 

O.B. 

NOTES. * 

I The wahab^'s right of worship lu Hanafi Mosques was recogniBcd also in (1908) 85 Oal., 
294. Ah regards the limit of the exclusive righf of nianagcment and supervision, see (1911) 
36 Mad., 681 where it was pointed out that it is in the very conception of wakf that all pro- 
prietary rights of men should be extinguished in the property dedicated. Every Mahoznedan 
IB entitled to offer his prajera in any mosque —(1890 1 C W. N., 76. 

The case of <1906) 80 Mad., 168 relatcd.to the alteration of naviams in a certain Vaishna- 
vite temple and its properties.] 
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APPELLATE CIVIL. 

The 14th April, 1S9L 
Present : 

Mr. Justice Prinsep and Mr. Justice Banehjbe. 

Wajihan alias Alijan Judgment-debtor 

versus ^ 

Bishwanath Pershad and another Decree- holders. 

Limitation-- Execution of decree — Civil Procedure Code, 1882, section 373 — 
Dismissal of application to execute without obtaining leave to make a 
fresh applicatum. 

Section H73 of the Civil Procedure Code does not apply to applications for execution 
of decrees. 

[W8] Tarnchnnd Muffraj v Kashi Nath Tnmbnk (f. Ij. R., 10 Bom. » 62} followed. Radha 
Charan v. Man Sinyh (I. L R , 12 Ml. 3921 dishci led from. 

This was an application made on 9th August 1890 for execution of a decree 
passed on the 11th March 1890 for a sum of iiionev due on a mortgage. A 
former application had been made on 28rd Mnrch 1890 for execution by sale of 
the mortgaged property. The material fact*; were stated in the judgment of 
the Subordinate Judge made on the present application, which was as follows : — 
It appears that m the previous execuiion proceeding, an order was passed 
by mv predecessor in office on Ist Mav IS90, calling on the decree-holder to 
deposit talabana for iiie proclamation of sale within a week. No date was 
fixed for taking up the case. It appears that the decree- holder failed to deposit 
the talabana called for witliin the time given by the Court, and that the case 
was not taken up till 4th July 1890, on which date the execution case was 
dismissed for the failure of the decree-holder to deposit talabana. On 9th 
August 1890 the present application was filed, and it is objected to, on the 
judgment-debtor's side, that the execution cannot proceed on this application, 
inasmuch as the dismissal of the previous execution case being under section 158 
of the Code of Civil Procedure, this fresh application cannot be entertained, 
nor can there be a revival of the former proceed iiig, nor hod the decree-holder 
proceeded autaaliy to revive it . and even if the present application be consider- 
ed to be a revival, it is barred, having been filed more than 30 days after the 
order of dismissal 1 fully agree with the judgment-debtor's pleader that when 
time is granted to the decree- holder to deposit talabana, and he fails to do it, 
and the Court dismisses the case on the ground of that failure, the dismissal 
U under section 158 of tlie Code. But in the present case there is this distinc- 
tion, that the Court did not comply w'holly with the provisions of section 168 . 
That section empowers the Court to decide the base forthwith. In the present 
case, tnstead of deciding it forthwith as the law prescribes, it was not decided 
till about two months after, and without fixing any date for hearing, and 
without, as it api^ears, giving notice to the jiaities that it would be taken up on 
the 4th July ; and from aught that can lie gleaned from the order-sheet, the 
order of my [464] predecessor in office was passed in tlie absence of the decree- 
holder. Under such circumstances I am ol opinion that the case comes under 

• Appeal from Order No. 807 of 1690, against the order of Baboo Amrits Iial iHiul, Sub- 
ordinate J udgo of JPatna, dated tbe fl2nd of Novembor 1890. 


814 



BISHWANAIH PEESHAD dkc. Il89l] I.L.B. i8 GaL 48d 


no other section but s. 98, and s. 99 gives the decree-holder power to 
institute a fresh proceeding for enforcing the decree. I am not induced to 
hold with the learned pleader of the judgment-debtor that the failure of the 
decree-holder should be considered as an abandonment of the case on his part, 
and that, therefore, no permission having been taken, no fresh proceeding can 
be instituted under s. 373 of the Code. There was no application for 
withdrawal or abandonment on the decree-holder's part, and therefore the case 
cannot come under the provisions of s. 373" 

The Subordinate Judge therefore allowed the execution to proceed. 

From this decision the* judgment-debtor appealed to the High Court. 

Mr. Garth and Moulvi Serajul Islam for the Appellant. 

Baboo Saligram Singh for the Eespondents. 

The arguments and cases cited are suihciently stated in the judgment of 
Dhe Court (PBINSEP and Banerjee, JJ.), which was as follows : — 

A decree was passed for a sum of money under a mortgage, which was 
made absolute under s. 88 of the Transfer of Property Act on 11th March 
1890, but no further order for sale was made under s. 86 of the Act. On 
the 23rd March application for oxeculinn was made by sale of the mortgaged 
property, and an order was passed on Ist May for putting iii ailidavits and for 
the deposit of the necessary fees within one week. Th>s was not done, nor 
did the case come on for hearing in due course after expiry of the term so hxed 
or on any other day appointed tor that purpose, but it apparently was taken up on 
4th July, and the application wns dismissed. A fresh application for execution 
was made on 9th August, and objociions taken by the judgment-debtor 
were overruled. 

The debtor now appeals, contending that execution cannot proceed. 

[465] It is first objected by Mr. Garth, for the appellant- judgment-debtor, 
that this application is informal and cannot he acted upon, inasmuch as it 
does not expressly state in what manner the decree is to be executed, and we 
are referred to the recent decision of a Full Bench of this Court in the case of 
Asgar Ali v. Troilokhya Nath Gliobc (I. L. E., 17 Cal., 631). We find, however, 
that though the application for execution before us is not complete in itself so 
as to show m what mauner execution is to be taken out, still it is capable of 
being acted upon, for it refers to the former application in which the mort- 
gaged properties were set out, and it prays that the decree may be executed 
by sale of those properties. We think, therefore, that this objection at most 
is regarding only a technical irregularity, in form rather than in substance, 
and that the Court was competent to proceed, taking the former application 
which is on the record of the suit as part of the application then before it, so 
as to indicate how the decree should be executed. 

It is next objected that execution is barred in coosequenoe of the dismissal 
of the former application to execute without leave to make a fresh application, 
and in support of this the case of Hadha Charan v. Man Singh (I. L. B., 

12 All., 392), decided by a FulllBenoh of the Allahabad High Court, is cited. The 

practice there laid down is certainly not what has been in force in the* Courts 
of this Province, which has been that described ih the judgment of a Full 

Bench of this Court in the case of Estian Chunder Bose v. Pran Nath Nag 

(14 B. L. B., 148 ; 22 W. B., 512). The Code of 1882 and the Law of Ijimitation 
of 1877 have made no alteration in the law to affect that practice, although 
theviewofoneofthelearned Judges in that casein unmistakable terms attongly 
advocated an alteration in the la\y so as to introduce the practice now pres- 
cribed by the High Court at Allahabad. It was not indeed expresdy Laid down 
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in that case thaff the rule regarding the efifeot of the abandonment or with- 
drawal of a suit without leave to institute a freeh suit does not apply to an 
application for execution of a decree, but it was held that the permission of 
the Court to a second application to execute the same decree was unnecessary, 
which is practically the same in its result ; and this has been the practice 
of our Courts in such matters. We [488] observe that the High Court of 
Bombay in two oases — I'ara Chasid Megraj v. Kashi Nath TrtmJmh (I. L. B., 

10 Bom., 62) and Shankar Bisto Nadgir v. Narsingh Boo Bam Chandra (I. L. E., 

11 Bom., 467) — has prescribed a similar procedure overruling the previous 
case of Pirjadc v. Ptrjade (1. L. E , 6 Bom., 681), te the contrary, and in the 
former of these cases it was expressly held that ss. 373 and 374 do not 
apply to applications for execution. In this view it seems unnecessary for us 
to state our reasons at length for declining to follow the opinion of the Full 
Bench of the Allahabad Court beyond stating that in numerous instances the 
Code itself, as well as the terms of the Limitation Act, show that the proce- 
dure of the Code in regard to suits cannot be strictly applied to matters of 
execution, and in no instance is this more evident than with regard to 
ss. 373 and 374. 

On general grounds, therefore, we should not be disposed to hold that this 
application to execute was barred. But in the present instance there is another 
fatal objection. The order of the 4th of July was not passed after notice to the 
party concerned. The case was apparently taken up accidentally at some time 
convenient to the Court itself, which is not in accordance with the regular 
procedure of our Courts. The Code contemplates that on the adjournment of 
a suit or other proceeding a day shall be fixed for its hearing. No order there- 
fore passed on any other day, except in the presence of the parties and without 
objection raised, can be binding on them. We cannot agree with the learned 
counsel that because the decree-holder did not comply with the order of the 
Court of the 1st May to file the necessary affidavits and deposit the necessar/ 
fees within one week his application stood dismissed, because if the case had 
been regularly brought on, it is not improbable that some cause might have 
been shown for an extension of that time, and the order was not peremptory 
in its terms The order passed on 4th July without any notice to the decree- 
holder, and in his absence, seems to us to he open bo serious objection, and 
should not, in any view of the matter, be regarded as precluding him from 
further proceedings. 

We accordingly dismiss this appeal with costs. 

[487] We should remind the Subordinate] Judge that in cases under 
s. 88, Transfer of Property Act, he should he careful to draw up the order 
strictly in accordance with the law. 

J. V. W. * Appeal dismissed. 

NOTES. 

was foUowcd 18 Cal.. 615. (1891) 18 Gal., 635; (1891) 15 Mad., 240; 

and was approved of by the Privj Council in (iS94) 17 All., 106. Sec iUso the C.P.C., 1908 
O. 23 r. Awhich oortebponds to the C.P.C., 1882, sec. 375A inserted lu that Code by Act VI 
of 1892.] 
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OBOWDHBT BAGHU. KAIfi &c. V. OHODBA BOY & 0 . [1891] I.L.&. 18 Cftl. 408 

[18Cal.M7] 

APPELLATE CIVIL. 

The 29th April, 1891. 

Present : 

Mr. Justice Trevelyan and Mr. Justice Banerjee. 

Ghowdhry Eaghu Nath Sarun Singh and others Plaintififs 

^ versus 

Dhodha Eoy and others .Defendants. ' 

Beyigal Tenancy Act {V 111 of 1885), s. W, cl. 5 — Order commuting hhowh rent 
to uagdi rent — Omissioji to state time when order is to take effect. 

Tho proviHions oi clause 5, s. 40 of the Deugal Tenancy Act, are imperative, and 
should be strictly complied with. Where, therefore, an order under that Clause omitted to 
state the time from which it was to take effect, it was held to be inoperative. 

This was a suit for the recovery of Es. 725-13-0, being both bhx)wli and 
nagdi rent for the years 1293 to 1295 (1886 — 1888). It was alleged that 
the defendants held 36 bigbas 3 cottahs and lOi dhurs, bearing an annual jama 
of Es. 96-13-3, under a nagdi contract, and 6 bighas 13 cottahs under a bhowh 
contract, giving the plaiutiDs, their landlords, half the actual produce of 
such lands. 

The further material facts were stated as follows in the judgment of the 
Subordinate Judge: — 

The only important question foi determination m this appeal is whether 
the zemindar plaintitt's are entitled to bhowh rent or to the money rent fixed by 
the Collector under s. 40 of the Bengal Tenancy Act. The facts are that 
the defendant applied to the Collector under the provisions of the aforesaid 
section to convert Ins rent in kind to money rent , and the Collector by an 
order m writing, dated 17th April 1886, fixed the money rent at Es. 3 per bigha. 
The plain till' appealed to the Commissioner, who, by his order, dated 25th Sep- 
tember 1886, remanded tho case to the [468 j Collector for the trial of certain 
questions. The Collector, by his order, dated 4th July 1887, did not alter his 
previous order, and tho Commissioner on appeal confirmed the Collector's 
order on 13th June 1889. The Munsif has held that, as the appeal to the 
Commissioner was not decided when he pronounced his judgment, the 
defendant was liable to pay bhowh rent. This suit was brought long after the 
second decision of the Collectior. That decision should be acted upon unless 
upset on appeal. As a matter of fact the said decision has since been upheld 
on appeal by the Commissioner. Hence the plaintiff is only entitled to money 
rent and not to bhowh rent. It is contended that as according to sub-section 
5 of s. 40 of the Bengal Tenancy Act a time should be fixed by the 
Collector from which his order is to take effect, and as no such time was 
fixed by the said Collector, the plaintiff is entitled to bhowli rent so l8ng as 
the said mistake remains uncorrected. But 1 see by the order of the Collector, 
dated 4th January 1890, that the order is to take effect from the date on 
which the said order was passed, that is to say, it would apply to any rent 
which fell due after the date of such order. The first order of the Collector was 

* Appeal from Appellate Decree No. 381 of 1890, against the decree of Baboo Rakbal 
Ghunder Bose, Subordinate Judge of Shahabad, dated the 16th of January 1890, revereing 
the decree of Baboo Bajani Kant Mukerjee, Munsif of Arrah, dated the 11th of May 1899, 
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passed on 17 tih April 1886, corresponding to the 28th Ghoit 1293. The rent of 
1293 fell due after its expiration ; hence the commuted recovery rent would be 
due from 1293.*’ 

From this decision the plaintiffs appealed to the High Court. 

Mr. C. Chregory for the Appellants. 

Baboo Neel Madhub Boae for the Bespondents. 

The judgment of the Court (Trevelyan and Barer jee, JJ.) was 
delivered by 

Banerjeei J. — This appeal arisps out of a suj^ for arrears of rent. The 
plaintiffs claimed the rent as due under the bhowli system. The point urged 
in defence, which it is necessary for us to consider now, was that, by an order 
under s. 40 of the Bengal Tenancy Act, the hhowlt rent had been commuted , 
into a money rent. 

The Munsif held that this defence could not be entertained, as the order 
under s. 40 set up by the defendants did not state the time from which it 
was to take effect, and accordingly he gave the plaintiffs a decree upon the 
footing that the rent was still bhowii. 

[4893 On appeal by one of the defendants, the Subordinate Judge reversed 
that decision, holding that the order under section 40 must be taken to operate 
from the date thereof. 

In second appeal it is contended that this decision is wropg, and that the 
provisions of s. 40, clause 5, are imperative, and should he strictly complied 
with before an order under that section can have any effect. 

We think that this contention is sound. Clause 5 of s. 40 runs 
thus : — " The order shall be in writing, shall state the grounds on which it is 
made and the time from which it is to take effect, and shall be subject to appeal 
in like manner us if it were an order made in an ordinary revenue proceeding.'* 
The object of requiring the tune from w^hich the order is to take effect to be 
stated is to enable the parties distinctly to know from what date the new arrange* 
ment is to come into operation. It ought not to be left in uncertainty, and, in the 
absence of any date being fixed in the order, the order must be taken to be practi- 
cally inoperative, or, at any rate, to remain in suspense until it is amended by the 
specification of the time of its operation. It may he that the omission in this 
ease to specify the time was altogether inadvertent, but we think it was the 
business of the parties, in order to avail themselves of the effect of the order, 
to have the time specified. We think, therefore, that the decision of the Lower 
Appellate Court on this point is erroneous and should be reversed, and the 
ease should he sent back to that Court for determination of the other points that 
may arise in the |ppeal before it. The costs will abide the result. 

J. V. W. • Appeal allotued. 
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BBHABTIiAL PUNDIT V, KBDAB NATH MULLICK <fec. [18911 LIl*R. 18 Cat. 478 

[180al.M91 

APPELLATE CIVIL. 

The 23rd Apnl, 1S9I, 

Pbesbnt : 

Mb Justice Tottenham and Mb. Justice TBEVBLrAN. 

Behary Lai Pundit Judgment-debtor 

versus 

Kedar Nath Mullick and others Decree- holders.* 

Apjieal — Ctvtl Procedure Code (Act XIV of 1882), ss. 2, 244, cl. (c)— 

Order — Decree. 

An order merely determining a point of law, arising incidentally or otherwise in the 
course of a proceeding for determining the rights of parties [470] seeking relief, is not a 
decree within the meaning of section of the Civil Procedure Code and is not appealable. 

Where the judgment-creditor, after satisfat'tior entered upon a compromise, applied for 
execution, on the ground of the compromise having been obtained from him by fraud, and 
the Court below, being of-opinion that the rcniud> of tbo judgment-creditor was by a proceed- 
ing in execution, and not by a regular suit, ordered the ease to be tried on its merits. 

Held, that no appeal lay from such an order. 

This appeal arose out of an application bj the decree-holders, Kedar Nath 
Mullick and others, for execution of a Privy Council decree obtained by them 
against the judgment-debtor, Behary Lai Pundit On the 30th of March 1886, 
the decree in question was compromised, and on the 7tb of April following, the 
compromise being certified to the Court, the proceedings in execution of the 
decree were struck off, and satisfaction entered. On the 15th of May 1890, 
the decree-holders applied to the Subordinate Judge for execution of the Privy 
Council decree, on the ground that the compromise was brought about by fraud. 
The petition of compromise recited, fnter aha, an assignment of certain 
debts due to the judgment-creditor by third parties in favour of the present 
decree-holders, and the said assignment was made towards the partial discharge 
of the decree. It was urged that as a matter of fact those debts did not really 
exist, and that the assignment thereof was an act of fraud on the part of the judg- 
ment-debtor, by reason of which the decree- holders were entitled to execute 
the decree to the extent fraud was practised upon tliem. 

The judgment-debtor objected to execution, and urged that by reason of the 
Court's final order declaring the decree as completely satisfied, execution was 
barred, and the decree- holders' only remedy was by a regular ^uit ; and that the 
decree having been transmitted to the Court of the Subordinate Judge by another 
Court, and satisfaction having been certified to that Court, the Subordinate 
Judge had no jurisdiction to review the proceedings. 

The Subordinate Judge overruled both these objeotions, and ordered that 
the OBBQ be tried on its merits. 

The judgment-debtor appealed to the High Court. * 

Dr. Baskbehari Ohose and Baboo Asutosh Mookerjee for the Appellant. 

Dr. Troylokyanath Mitter for the Hespondents. 

[4Y1] The appeal coming on for hearing, Tbevelyan, J., doubted if an 
appeal lay from the order passed by the Subordinate Judge. 

* Appeal from Order No 267 of 1890, against the order of Baboo Bolloram MuUiok, 
Subordinate Judge of Cuttack, dated the 18th of August 1890. 
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Dr. Bashbehan GJiose contended that an appeal would lie from an order 
deciding that the decree-holders' remedy was by a regular suit. An appeal, 
therefore, would also lie when tbe order goes against the judgment-debtor. — 
See observations of Jessel, M. R., in Shubrook v. Tu/mll (L. B., 9 Q. B. D., 
621). See also Troioellv. Shenton (L.R., 8 Ch. D., 318), International Financial 
Society V. City of Moscow Gas Company (L. R., 7 Ch. D., 241^, Collins v. The 
Vestry of Paddington (L. R., 5 Q. B. D., 368), Ram Ktrpal v, Bup 
Kuan (I. L. R., 6 All.. 269), Joge^sur Sahai v. Muracho Kooer (1 C L, R., 354), 
Bahimbhoy Hahihhhoy v. Turner (I. L. R., 15 Bora., 155). Tbe appeal lies under 
section 244, read with section 2 of the Civil Piocedure Code, — Luchmeeput 
Singh V. Sitanath Doss (1. L R„ 8 Cal. 477) Ishwargar v. Chudasama Mana- 
hhai (I.L R., 12 Bpm., 30), Musajee Abdulla v. Damodardas (I. L. R., 12 Bom., 
279) Steel v. Ichchamoyi Chowdhrain (I. L. R., 13 Cal., 111). 

Dr. Troylokyanath Mitter for the Respondents was not called upon. 

The judgment of the Court (Tottenham and Trevelyan, JJ ,) was 
delivered by 

Trevelyan, J. — Tliis is an appeal from what has been described as an 
order of the Suboidinate Judge of Cuttack. 

There was an application for execution of a decree of the Privy Council. 
This decree, it seems, was compromised in March 1886. The ]udgraent-creditor, 
alleging that the compromise had been obtained by fraud, now seeks to execute 
the decree as if no comprcmiso had been effected. The learned Subordinate 
Judge first of all considered whether the proper remedy was by suit or by a 
proceeding in execution of the decree, and he came to the conclusion that the 
remedy was not by suit but by a proceeding in execution. He then ordered 
that the case be tried on its merits This is the so-called order from which the 
present appeal is brought. It is an order in one sense and not in another. 

Now it is unnecessary for u.s, in the view we take, to express any opinion 
whether this was a right conclusion or not ; for we [4723 do not think that 
any appeal lies in this case. It is true that tlic objection that no appeal lies 
was not taken in the way an objection of this kind is usually taken, namely, as 
a preliminary objection by the pleader for the respondents. The objection was 
sagga.sted by one of us on the learned pleader for the appellant telling us what 
the facts were. It is, how^ever, none the less a matter winch we should 
consider. 

The question whether or not an appeal lies in this case really depends to a 
great oxt^mt, if not entirely, upon the wording of the Civil Procedure Code. An 
appeal lies against a decree ; and in section 2 decree " is defined as an 
order, amongst other things, determining any question mentioned or referred 
to in section 244 ' , and following that w^e hilve the definition of order " 


Questions tobo deraded by * 1 lollow.ng questions shall be detorminod by 

Co^ executing decree. ^ Court executing a douroe and not by neparate suit 

(а) questions Regarding the amount of any raoHCje profits to which the decree has 
^ directed inquiry ; 

(б) questions regarding the amount of anv mesne profits or interest which the decree 

has made payable in respect of the Rubject-matier of a suit, between the date 
of its institution and the execution of the decree, or the expiration of three years 
from the date of the decree ; 

(r) auy other questions arising between the parties to the suit in which the decree 
was passed, or their repre-sentatives, and relating to the execution, discharge or 
satisfaction of the decree. 

Nothing in this section shall he deemed to bar a .separate suit for mesne profits aooruing 
between the iiistiLution of the first suit and the execution of the decree therein, where such 
profits are not dealt with by*auo1i decree.] 
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as th6 formal expression of any decision of a Civil Court which is not a decree 
as above defined. That definition of order " apparently cannot be used 
for the purpose of defining the word order ’* in the previous part of the 
section, because it expressly excludes everything in the previous part of 
the section. It does not, we think, include an order merely determining a 
point of law arising incidentally or otherwise in the course of a proceeding for 
determining the rights of parties seeking relief. The result of any other 
interpretation would be, as pointed out in the ccurse of the argument, that there 
would be a separate appeal .from every order made in respect of any objection 
raised in connection with aif application ; and, if the Judge chose, for the sake of 
convenience, to determine each objection sepaiately, we might have a series of 
appeals, that is, an appeal in respect of each objection on whioli a separate order 
had been made. It seems to us that we ought to repudiate a construction of 
that kind, unless we are forced by any Act to accept it , for it does not seem to 
us at all likely that the Legislature would multiply appeals by allowing an 
appeal from every order passed in the course of an application. We think 
that the only appealable order is an order refusing an application or granting 
relief An order arising out of a point of law which is argued in the course of 
a proceeding is not appealable, ft may be a very good ground for attack when 
the occasion arises f6r attacking the final order , but to allow an appeal of 
this kind would be very disastrous to litigants, and we*could not allow it 
r47oj unless we were forced to do so by tlie Legislature or by any clear conclu- 
sions of authority. The English autliorities cited are authorities referring to 
other statutes, and the only authority approaching it, which is a decision of 
Mr. Justice Markby (Jogessra Sahni v. Maracho Kooer, 1 C. L. R., 354), 
is one against it. 

That being so, we think that no appeal lies m this case, and we dismiss 
the appeal with costs. 

A. F. M. A. R. Appeal dismissed, 

NOTES. 

[This was applied in (1911) 16 W N., 124 to preclude an appo.il from an order 
assessing the value of property directed to bo sold 

Every ordei in execution is not as such .ippealable , (1901) 8 C. W. N., 957 ; (1897) 94 
Cal , 7‘26 (1903) 31 Cal , 179 . (1909) 3G C. L J , 422 , (1912) 10 C.L J. 3.] 
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ORIGIN.aL civil. 

The 2Hr(l Aprils 1891. 
Present : 

Mr. Justice Wilson. 


Ledlie 

i^ersus 

l^edlie. ' • 


Divorce — Practice — Custody of child. Application for — l>iotice of application 

—Act IV of 1869, s. 4*^. 


A petition for judicial separation by a wife contained a statement in the body thereof 
te the effect that the petitioner was desirous of having the custody of a child 

* Motion in Original Civil Suit No* 4 of 1890. 


9 0AL.—41 


321 



I.L.B..1S CaLiT/t 


XjSDrilE) V* 


born of tbe but contained no prayer to that effect. The respondent appeared and 

died an answer to the petition, in whiob he expressly noticed that portion of the petition* 
Pending the hearing of the petition, an application was made by the petitioner for the 
custody of the child pendeftte lUe, which was opposed by the respondent and refused. After 
decree made for judicial operation, the respondent not appearing at the hearing, an applica- 
tion was made by the petitioner, under the provisions of s. 42* of the Act, for the custody 
of the child No notice of such applic.itioii was given to the respondent. 

HeUl^ that it wah tho more correct procedure, having regard to the provisions of s. 42, 
not to include a pravcr for the cnstodv in tho original petition, and that following the 
decision m Horne v Home (ao L. J. P. & M., 200) and }^%lk%mon v. WiHcimon (30 L J. P. 
& M., 200, note), it was uiineccMsjir\ under the circumstances to give further notice of the 
application to the respondent. / 

HeUl^ further, on thi munts that the pctitionef wa.s entitled to the order asked for. 

This was an application under s 42 of the Indian Divorce Act (IV of 1869) 
by Alicia Ellen Lcillie, praving foi the custody [ 474 ] of her son Arthur Ledlie, 
a boy of the age of nine yeai'b The petitioner had on the 14th April obtained 
a decree for judicial separation from her husband. Henry St. Clair Ledlie. 

The petitioner and the respondent were married on the 12th July 1880 
at Agra, and the sole surviving issue of the marriage was a son, Arthur Ledlie, 
who wtLs born on the 16th July 1881 The parties lived togetlier till 18811, 
when, the respondent being unable to support the petitioner, she with his con- 
sent went with their child to live witli her mother. Buhsequentiy she obtained 
employment and supported herself and her child till Marsh 1890, when she 
returned to live with tho respondent, whose protection she left on the 1st July 
1890 in consequence of his gross crueltv towards her. On the 28th August 
1890 the petitioner filed her petition for a judicial separation, and on the 9th 
September 1890 she filed a further petition praying for an order that the child 
might be delivered into her custody or placed under the protection of the Court 
pendente Lite, and for access 

Upon the heanng of the interim application, both parties having appeared 
and tiled affidavits, it was rejected upon it appearing that the child had been 
placed with tlie respondent’s parents at Allahabad and that they were maintain- 
ing and educating him. 

At the hearing of the suit the respondent did not appear, and the alleged 
gross cruelty having been found to be fully proved, the Court (Mr. Justice 
WiL5?on). on the 14th April 1891, gave a decree for judicial separation with costs, 
in accordance with the prayer of the petition. 

The petitioner now applied under s. 42 of the Divorce Act for the custody 
of the oliild, setting out the above facts, and alleging that she had repeatedly 
been refused access to the child ; that the respondent was unfit to have the 
custody, and that hi3 parents were not possessed of sufficient means to educate 
the child properly ; and further alleging that .she was desirous of maintain- 
ing and educating him, and was well able to do so from her own earnings, and 
had in fact done so from 1886 to 1890 without any assistance from the respon- 
dent. She further stated that it would not be just to leave the custody 
of the child with his father, judicial separation having been decreed by reason 

* [ See. 42 The Court, after a decree nf judicial reparation, may upon application (by 
Power to make such Pc<iition) for this purpose make, from time to time, all sacb orders 
orders after decree. provision with resj^i to the custody, maintenanoe and 

educHtioii of the minor children, the marriage of whose paranti 
IS the subject of the decree, or for placing such children under tho protection of the said Court 
as might havn been made by snob decree or by infeHni orders in case the proceedinas lor 
obtainiijg such dooreo wore still pending.] 
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of his gross cruelty and misoonduot, and that unless she obtained the 
[♦ 78 ] custody of the child she would virtually be deprived, being the innocent 
party, of the solace and comfort of her child’s society. 

No notice of this application was served upon the respondent. A prayer 
for the custody of the child was not included in the original petition for judicial 
separation, though the fact that the petitioner desired to have the custody 
appeared from the body of the petition itself. 

Mr. Caspersz for the Petitioner. — Tn this case the wife, being the innocent 
party, is entitled to the custadv as of right upon the principles laid down in 
Macleod v. Macleod (6 B. L. R., 31H), in which the English cases of Chctioynd 
V. Chetwynd (L. R., 1 P. D , 39), Hyde v Hyde (29 L. J. P, & M., loO), 
Duggan v. Duggan (29 L. J P. & M., 159), Suqgatr v. Snqgate tl S. & T., 492), 
Boynton v. Boynton (2 S. & T., 275), and Mar&h v. Marsh ! 1 S T., 31 2), are cited 
and followed l)y Mr Justice Pheah In that case an order for custody was 
made at the time the decree was passed : hut section 42 oi the Divorce Act 
expressly directs that such an order is to he made upon a separate petition. 
Section 50 provides that notice is to be given to the opposite party 
unless dispensed with by tlio Court ft has been held in Ilorjie v. Horne 
(30 L. J. P M , 200) "and WiJhnwn v. Wilkinson (30 L. J. P. M.,200, 
note) that where the oiiginal petition contains a prayer for the custody, an 
order may l)e made without further notice Hero the respondent has already 
had sufficient notice of this ajiplication, the original petition for judicial separa- 
tion setting out clearly that the petitioner desired to liave the custody, and 
that portion of the petition is referred to in paiagniph 26 of the respondent’s 
answer. It was unnecessary to insert apiayer for the custod\ in that petition, 
as no order could be passed except upon a separate petituni under section 42. 
Reading the original petition in the light of the subsequent interlocutory 
application, in whicli the respondent appeared, it is clear that he has had suffi- 
cient notice. Should the Court, however, think notice is necessary, I would 
ask for a rule and for an order for substituted service thereof as we 

endeavoured unsuccessfully to give the respondent notice of this application. 

The judgment of the Court (Wilson, J.) was as follows : — 

Where the petitioner in a suit for judicial separation desires an order as 
to the custody of the children of the marriage, it is clear, I «)iink, that section 42 
of the Indian Divorce Act contemplates that, after the decree has been made, 
the intervention of the Court shall be sought by petition Generally speaking, 
the Court will not act ex parte, but the petition must be served, or in some 
sufficient form notice must be given in oidei to show the respondent what the 
Court is to be asked to do. On the other hand, it has been held in England 
that, if that notice has been given in an earlier stage of the case, then notice 
of the petition itself need not be given. In the case of Horne v. Horne (30 
L. J. P. & M., 200) a decree nisi for dissolution of marriage had been 
made, and, at the time of applying to have the decree /i/si made absolute, 
counsel for the petitioner asked the Court whether notice ought t^he given to 
the respondent of an intended application to the Court with respect to settled 
property, and added that a copy of the petition for dissolution of the marriage, 
which prayed for such an order, had been served on the respondent, but he had 
not entered an appearance. On that the Judge ordinary said, “ as a copy of 
the petition praying for an order as to the settled property was served on the 
respondent, and he has not entered an appearance, I think no notice of the 
apj^ioation need be given If the petition had not contained such a prayer, 
notice to the respondent would have been necessary*'. In a note to the same 
case is cited the case of v. Wilkinson, which is to this effect ; 
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Where the respondent was served with a petition for dissolution of marriage 
containing a prayer for the custody of children, but did not appear on making 
the decree absolute, the Court gave the custody of the children to the petitioner, 
though no notice of the application Siad been given to the respondent". 

In the present case the original petition for judicial separation did not 
actually contain a formal prayer for the custody of the child ; but it did what 
I think w*as more correct as being in accordance [477] with s. 12 The petition 
warned the respondent that this application would be made ; for what it 
says in paragraph 28 is this : — “ That your petitioper is desirous by reason of 
the matters hereinbefore stated to be enabled to live apart from her husband 
and to have the custody of her child”. This is, I think, a sufficient warning 
that she intended to apply at the proper time for the custody of the child. And 
that being so, I think, under the authority of the English cases, notice is nOt 
necessary of this application. This is strengthened hv the fact that the res- 
pondent in his answer deals with paragraph 28, and is also strengthened by 
the application for ad tnUrim custody of the child, in which she said : — “ Your 
petitioner, therefore, humbly prays your Lordship for an order that the re%V' 
pondent do deliver the said child into her custody, or for an order th at 
said child be placed under the protection of this Honourable Court pendente Lite 
in the custody of a^guardian to be appointed by this Honourable Court, and 
that your petitioner be allowed full and free access to the said child*’. The 
result is that I think the petitioner need not give any further ifotice. On the 
merits she is clearly entitled to the custody of the child. The costs of this 
application will be costs in the cause. 

Applt cation granted. 

Attorneys for the Petitioner : Messrs. Orr and Eobertson. 

H. T. H. 


[ 18 Cal. «77 ] 

APPELLATE CIVIL 


The 8th May, 18U1. 

Presp:nt : 

Mr. Justice Prinsep and Mr. Justice Banerjee. 

Hiiri Dass Kundu Defendant 

verb u s 

J. C. Maegregor, Beceiver, High Court, and Receiver to the Estate of Raj 

*Chander Das l^aintitf. ' 

• 

Beceiver, I'owers of — Bight to em without permission of Court — for 
ejectment — Monthly tenant holding over aftey expiry of notice to quit. 

The Older appointing a Receiver gave him power **to let and set the immoveable property 
or any part thereof as he shall think fit, and to take and use all such lawful and equitable 

* Appeal from Appellate Decree No. 724 of 1890, against the decree of H. Beveridge, 
Esq., Judge of 24-Pergnnnalifl, dated the 15th of May 1890, reversing the decree of Baboo 
Glrindia Mohnn Ghuoherbdtty, Munsif of Alipore, dated the 15th of Jannary 1690. 
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mfians and remedies for recovering, £ 178 ] realising and obbaining payment of the rents, issues 
and profits of the said immoveable property, and of the outstandings, debts and claims, by 
action, suit or otherwise as shall be expedient/* Held, under the terms of such order, the 
Receiver had power to sue to eject, without obtaining permission of the Court, a monthly 
tenant whose tenancy was determinable by a notice to quit,' which had been duly served. 
Drohomoyi Gupta v. Davis (I. L. B., 14 Gal., 323) distinguiihed. 

In this case the plaintiff was the Receiver of the High Court, and Receiver 
to the estate of Raj Chunder Das of Jaunbazar, Calcutta. The order of 
appointment of the plaintiff as Receiver of the said estate gave him power "to 
let and set the said immoveable property or any part thereof as he shall think 
fit, and to take and use ail such lawful and equitable means and remedies for 
recovering, realizing and obtaining payment of the said rents, issues and profits 
of the said immoveable property, and of the outstandings, debts and claims, by 
action, suit or otherwise as shall be expedient, and for that purpose to use the 
names of the plaintiffs and of the defendants who are to ho indemnified out of 
the said estate ” The defendant was a montlily tenant of a godown in 
Bhowanipur in the 24-Pergunnahs belonging to the said estate at a rent of 
Rs. 4-8-0 a month. The godown being required for purposes of the estate, a 
notice to quit was served on the defendant, giving him a month in which to 
vacate the godown ;-but as he had not given up possession on the expiration 
of that period, a suit was brought against him for ejectment, and for damages 
for his remaining in occupation after the expiration of the notice to quit. 

The main defence was that the Receiver could not maintain the suit 
without the permission of the High Court, which he had not obtained. There 
was also an objection to the sufficiency of the notice to quit, but this was 
decided against the defendant. 

The only issue material to this report was " whether the plain tiff-reoeiver 
has authority to bring and maintain this suit ? The Munsif found this issue 
against the plaintiff, ^ind therefpi'e made a decree dismissing the suit. 

The Judge on appeal reversed this decision as follows : — 

" Admittedly the defendant is a montlily tenant He says that he has 
held tiie godown from the time of his grandfather, but he does not and 
cannot show any p(3i rnanont right, and liis [479] rent is payable monthly. Now 
I understand it to be the English law as laid down in Kerr on Receivers, that 
the power given to a Receiver to let and set authorizes him to determine the 
leases 61 temporary tenants. I also understand from the decision m the case 
of Droboviom Gupta v Dav»s (1. L. R., 14 Cal., 323) that the High Court did 
not dissent from Mr. Evans' exposition of the law on this subject, and I think 
by implication they admitted that a Receiver can issue notices to quit on 
temporarv tenants. The fdrm of appointment of a Receiver, which was till 
lately at least in use in the High Court, is apparently in English form, and 
should be construed according to English precedents. These show that a 
Receiver can determine temporary leases. Now if a Receiver can issue a notice 
to quit, can he not sue thereon V The Munsif holds that he cannot, and he 
draws a distinction between the power to put an end to a tenancy by a^otioe, 
and the power to sue for ejectment But 1 think that the power to determine 
a tenancy carries with it the power to use the ordinary legal remedies in case the 
notice is not complied with. 1 therefore find that the Receiver can bring 
the suit." 

The Judge therefore gave the plaintiff a decree, from which the defendant 
appealed to the High Court. 

'Qdhoo Bhobani Churn Dull for the Appellant. 
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Mr. W. Jackson and Baboo Akhoy Goomar Ban&rjee for the Bespondent. 

The following cases and authorities were referred to : — 

Drobomoyi Gupta v Davis 0- L. B., 14 Oal., 323) ; Mtller v. BamBunjun 
Chuckerbuity (I. L, R., 10 Cal., 1014) ; Doe v. Bead (19 Bast. 61) ; Cfoshte v. 
Barry (Jon. & C., 106) , Wilkinson v. GoUcy (6 Burr., 2697) ; Joms v. Phipps 
(L. R., 3 Q. B., 572), Mansfield v. Hamilton (2 Sch. and Lef., 30) ; Anon (6 Ves., 
287) ; Swaby v. Dickon (5 Sim., 629) ; Be Montgomery (1 Moll., 419) ; Bristowe 
V. Needham (2 Ph., 190) : Wynne v. Lord Newhoro ugh (3 Browne's C. C., 87 ; 1 
Ves. Jun., 164) ; Ward v. Swift (6 Hare, 312) , and JiLerr on Receivers, 2nded,, 
pp. 151,152. 

[480] The judgment of the Court (Pkinsep and Banekjee, JJ.) was as 
follows • — 

This is a suit for ejectment brought by a Receiver appointed on the 
Original Side of this Court against the defendant whose tenancy is found to 
have been terminated bv a notice to quit. 

The only question raised for our decision — and this point was raised in 
both the lower Courts - is whetlier the suit has been brought by the Receiver 
under proper authority. Ww have been referred to the case ot Drobomoyi 
Gupta v. Davis (I..L. R., 14 Cal., 323) as a precedent for holding that this 
same Receiver was found incompetent, without permission of the^ Court, to sue 
for the ejectment of a tenant under the terms of his appointment. We are not 
disposed to disagree with the rule laid down in that judgment, but we think 
that it is inapplicable to the present case. That was a suit for the determina- 
tion of a tenancy of a permanent character. In the present case it has been 
found that the interest of the tenant was merely temporary and determinable 
by a notice to quit, w'hich has been served^ These tw'o cases, therefore, are not 
identical. We have also been referred to a long series of cases decided in the 
Courts in England, quoted in Kerr on Receivers, pages 151 and 152. We 
observe that in all those cases the power of the Receiver was questioned before 
the Court by which he was apix>mted. In only two of those cases w'as the 
objection raised by the party against whom the Receiver was proceeding. In 
all the other cases the decision of the question only affected the Receiver's right 
to charge his costs in the action against the estate. In the two cases to which 
reference has been made, Wynne v. Laid Newhorouqh (3 Browne’s C. C., 87), 
and in a later proceeding between the same parties (1 Ves. Jun. 164),;wh0re 
the objection was raised h> the parties against whom the Receiver was proceed- 
ing, it was that such persons had no valid interest to object, and their 
applications were refused. Having regard to the terms of the order appointing 
the Receiver, we think that they are sufficient to .confer on him the power to 
bridg a suit to eject a tenant having only a temporary interest, such as 
a monthly tenant in the case before us whose tenancy has been determined. 
C«81J We have been referred to the case of Miller v. Bam Bunjun Chucker- 
butty (T L. B., 10 Cal., 1014), and although we mav say that we do not alto- 
gether ^ree in the general terms of that decision, we find that it is not in point, 
as it affects the right of a party to proceed against a Receiver without 
permission of the Court appointing him. We accordingly dismiss this appeal 
with costs. 

J. V. W. Appeal dismissed. 


MOTES. 

[ See also (1907) 34 Cal., 804.} 


396 



t 

KABILA90 KOEB V. BAGHU NATH SAKAN &e. [1891] ».L.R, CbI. 

C18 0al.4811 

APPELLATE CIVIL. 

The mh May, 1891. . 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Beverley. 

Kabilaao Koer Plaintiff 

versus 

Baghu Nath Sakan Singh and others Defendants." 

Bengal Tenancy (Act VIII of s. 174 — Jurisdiction— Civil 

Procedure Code (Act XIV of 18H2), s. 11 — Sale Jor arrears of 
rent — Deposit in Court. * 

No suit IS maintamablo to sot aside a sale undnr the provisions of sootion 174 of the 
Bengal Tenancy Act. 

The right under the section to have a sale sot aside is not an ab»lract right which can bo 
enforced by suit against any particular person, but is a right to call upon a Judge to set 
aside a sale, ainhon his refusal, to proceed in revision. 

Suit to S^et aside a sale held under the Bengal Tenancy Act. 

One Chowdhry Tribeni Pershad Singh having obtained a rent decree 
against one Kabilaso Koer. in execution of sucli decree caused the holding of 
the judgment-debtor to be sold. At such sale, which was held on the l/)th 
March 1888, Raghu Nath Saran Singh and Sabhlaik Sing became the puroha- 
Bern of the holding. Within 30 days from the date of such sale, Kabilaso Koer, 
on the 3rd April 1888, applied to the Munsif in whose Court the sale had been 
held to have the sale set a-iide under the provisions of section 174 of the 
Bengal Tenancy Act ; hut instead of depositing in Court the amount recoverable 
under the decree with costs, and [4823 h sum equal to 5 per cent, on the 
purchase-money, she paid the decretal amount out of Court to the decree- holder, 
and on the 9th April 1HH8 deposited m Court a sum equal to 5 per cent, on 
the purchase- money The decree- holder certified to the Court that his decree 
had boon satisfied. The Munsif dismissed the a])plicntion and confirmed the 
sale, holding that the provisions of section 171 Irid not been complied with, in- 
asmuch as the decretal amount and costs had not been deposited in Court. 
Kabilaso Koer thereupon brought a suit to set aside this sale against the decree- 
holder, the purchasers, and^one Bfiirug Singh (whom she alleged had, in collu- 
sion with the purchasers" fraudulently paid over to the decree-holder the 
decretal amount and the sum due to the purchasers as damages, instead of 
paying the same into Court in accordance with the provisions of section 174 
of the Rent Act). 

The defendants in their* several written statements submitted ^that no 
regular suit would lie for the purpose of setting aside the sale, and denied the 
fraud alleged. 

The Munsif held that section 174 of the Rent Act did not expressly pro- 
hibit a regular suit being brought ; and 'that under section 11 of the Code of 
Civil Procedure the suit was maintainable, and concluded his judgment as 

* Appeal from Appellate Decree No. 402 of 1890, against the decree of Baboo Dwarka Nath 
Mitter, Subordinate Judge of Shahabad, dated the Slat of December 1889, reversing the d«or8e 
of Baboo Nogendro Nath Roy, Munsif of Arrah, dated the 15th of April 1889. 


897 



I.L.B. f8 Cal. 483 kabilaso koer v . raghu nath sakan &c. [1891] 

follows: — “Considering the novelty of the provisions of section l74of the Tenancy 
Act, the status of the petitioner, a purda female, and the mistake that has been 
committed by a third party, viz., the decree* holder, in not depositing the 
amount paid to him by the petitioner for such purpose which has been alleged 
to be fraud, I hold that the relief prayed should be granted to the petitioner.'* 

The defendants appealed. The District Judge held that even conceding, 
for the sake of argument, there to be no express provision in the Bengal 
Tenancy Act similar to that contained in section 312 of the Code preventing a 
regular suit, it did not follow that section 174 should be construed less strictly 
in a regular suit than in an execution case, and that relief which could be 
granted only under the provisions of section 174, and which the Munsif could 
not grant in the miscellaneous department, because the provision of the section 
had not been complied witli, could be granted in a regular suit. He further held 
that, having regard to the terms and objects of section 174, the Legislature 
meant proceedings thereunder [483] to he hnal, and not subject to be re-opened 
in a regular suit; he therefore reversed the judgment of the Munsif. 

The petitioner appealed to the High Court. 

Baboo Ahtnash Chundei Banorjec for the Appellant. — Proceedings under 
s. 174 are not final, and such a suit as this is maintainable . further, the provi- 
sions of 8. 174 were sufficiently complied with. 

Baboo Devendra Nath Sen (with him Baboo Tariick Nath Palit), for the 
Respondent, contended that the suit would not lie , that to enable a judgment- 
debtor to claim the benelit of s. 174, he must strictly comply with the pro- 
visions of the section —llahim IJuksh v Nnndo Lai Goasami (1. L R., 14 Cal., 
321) , the section had not been complied with , and even if such suit would lie, 
it would lie only subject to the provisions of s 174 having been complied with. 

The judgment of the Court (Pethehvm, CJ, and Bkvekley, J.) was 
delivered by 

Petheram, C.J. — This is a suit brought by the plaintiff against the defend- 
ant to set aside a sale on the ground that she is entitled to have it set aside 
under the prrivisions of section 174 of the Bengal Tenancy Acc, she having 
made the necessary deposit within the meaning of that section. 

The Subordinate Judge dismissed the suit on two grounds, and we think 
that he was right in both. He, first of all, has considered that such a suit 
would not lie, and in that view w^'e think he was right. Section 174 provides 
a particular means by which sales can bo got rid of after they iiave been con- 
cluded and by whicli the purchaser at the sale can be compensated for loss, 
but it must be got rid of by order of the Court which made the sale. There is 
DO doubt that if all the provisions of the law have been complied with, and the 
Court which made the sale refuses to set it aside, that order can be brought 
up to this Court in revision, but that is a different tiling from saying that an 
independent suit will lie for that purpose, and w^e agree with the Subordinate 
Judge in thinking that such a suit will not he. The right to have a sale set 
aside is not an abstract right which can be enforced by action against one 
persAi} alone, hut it is a right to call upon the Judge to set aside a sale, and 
if he does not do it, to bring his failure to do so to the [484J notice of the 
Court, and therefore we think that upon that ground the Subordinate Judge 
was right, and the appeal upon that ground fails. 

The Subordinate Judge also thinks that the provisions of s. 174 have not 
been sufficiently complied with so as to entitle the plaintiff to this relief in 
whatever form it is sought for. In that also we agree with him ; s. 174 pro- 
vides that before a sale is set aside, the whole of the debt and the expenses and 
tlie damage which the purchaser has sustained shall be deposited in Court : the 
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debt for paymentj to the deoree-holder, the damage for payment to the 
purchaser. In this case the only thing which has been deposited in Court 
is the damage which is payal)le to the purchaser. The amount of the debt has 
not been deposited ; but some person comes who says that he is the decree- 
holder, and admits that he has received the money. We think that that is not a 
compliance with the Act. We think that before a claim can be made for the 
protection of s. 174, the Court must have the money deposited in the Court it- 
self, so that the Court may know, of its own knowledge, that the provisions 
of the section have been complied with, and may not be driven to rely upon 
the evidence of other persohs who may or may not he interested in the matter. 

For both reasons then we think that the Subordinate Judge was right 
in the view he took of this case, and that this appeal must be dismissed 
with costs. 

T. A. P. Appeal dismissed. 


NOTES. 

iSee also (1902) 26 Mad., 492.’, (1911) 15 C. L. J., 89 ] 


[ 18 Cal. 484 ] 

FULL BhlNCHKEKERENCE. 

The 19th May, 1H91, 

Present 

Rm W. Comer Petheram, Kt., Chief Justice, Mr. Justice Ptgot, 
Mr. Justice O’Kinealy, Mu Justice Macpherson and 
Mr. Justice (Ihose 

Queen- Empress 
versus 

Navamuddin and others." 

Penal Code, s AOO, clause ^0, nnd .ss. 149 and S07 — Murder, attempt to commit — 
Bioting aimed with deadly weapons -Pre-arranged fight. 

In a case in which it was foijnd that all the accused were gailt> of noting armed with 
deadly weapons, that the fight was premeditated and [488] pre-arranged, a regular 
pitched battle or trial of strength between the two parties concerned in the not, and that 
one of the accused m the course of the not, and in prosecution of the common object 
of the assembly, killed or attempted to kill a man under suoh circumstances that his act 
amounted to an attempt to murder, Ihe question arose whether that act could be said^o bear 
a leas grave character by reason of exception 5 to section 300 of the Indian Penal Go^e. 

Per curiam, held, that upon such finding the case did not fall within the exception. 

Per PIQOT, J. (PBTHERAM, C. J., and MACPHBBSON, J., concurring), — The 6th excep- 
tion to section 300 should reocive a striot and not a liberal construction ; and in applying the 
exception it should be considered with reference to the act consented to or authorised, and 
next with reference to the person or persons authorized, and as to oach of those some degree 

* Full Bench reference on Criminal Appeal No. 773 of 1890 against the order of the 
Sessions Judge of Furridpur, dated the 6th September 1890. 
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of particularity at least should appear upon the facta proved before the exception can be said 
to apply. Shatnshere KJian v. Empress (I. Ij. B., 6 Cal., 154) and Qtuen v. Kukier Mather 
(unreported), dissented from so far as thev decide that from such a finding as the above consent 
to take the risk of death is inferred. 

Per O’Kinbaly. J. — Before exception 5 can be applied, it must be found that the person 
killed, with a full knowledge of the facts, determined to suffer death, or take the risk of death; 
and that this determination continued up to, and existed at, the moment of his death. 
Queen v. Kukier Matker (unreported) observed on. 

Per Ghosb, J.— No general rule of law can be laid down in determining, in cases of this 
description, whether the person killed or wounded suffered death or took the risk of death with 
his own consent , it being a question of fact, and not of law, to be decided upon the circum- 
stances of each case as it arises. Shamshere Khan v. Empress (1. L, B., 6 Cal , 164) and 
Queen v Kukier Mather (unreported) obhcrvcd on, and the propositions of law laid down 
therein concurred with. 

Reference to a Full Dench maJe by Prinsbp and WiLSON, JJ. The refer- 
ring order was as follows : — 

In this case the appellants, three in number, have been convicted of an 
attempt to murder under section 807 of the Indian Penal Code, read, in the 
case of two of them, with s 149. It has been found — and we see no reason 
to question the findings— that they were all guilty of rioting armed with deadly 
weapons, and that* one of the accused. Nay amuddin, in the course of the 
riot and in prosecution of the common object of the assembly, killed or attempt- 
ed to kill a man under such circumstances that [4883 his act amounted to 
an attempt to murder, unless that act hears a less grave character by reason 
of exception 5 to section 300 of the Indian Penal Code. Tli at exception says — 
* Culpable homicide is not murder when the person whose death is caused, 
being above the age of 18 years, .suiters death or takes the risk of death with 
his own consent.’ 

“ In this case it is found, and we accept the finding : 'The third version 
of the occurrence is that of certain witnesses for the prosecution, and it is to 
the effect that the fight was premeditateu and pre-arranged, a regular 
pitched battle or trial of strength between tlie Gujnaipur party and the Lauk- 
hola men on accused’s side. It cannot, 1 think, be at all reasonably doubted 
that this third account of what took place is the true one ' 

“ We think it a question of some difficulty whether this finding brings the 
offence of the appellants within the 5th exception to section 300, Indian Penal 
Code. And the decisions of Empress v Hohtmnddin (T. L. R., 5 Cal., 31) 
and Shamshere Khan v Empress (1 Ij. R., 6 Cal., 154), appear to be 
directly in conflict upon the point. 

" if the exception does not apply to the CRBe,H^he conviction undsentenceB 
appear to be right. If it does apply, the conviction should have been under 
8. 308, Indian Penal Code, and the sentences such as are sanctioned by that 
section. 

U We desire to refer to a Full Bench the question whether, on the finding 
above %itod, the case fails within the dth exception to 8.300, Indian Penal 
Code.’' 

Mr. P. L, Boy (with him Babu Baikunt Nath Das) for the Appellants. 

'The Officiating Deputy Legal Rememhraooer (Mr. L^ith) for the Crown. 

Mr. P. L. Roy, — With reference to exception 6 of s. 300. I would draw 
attention to the first report on the Penal Code by theindian Law Commissioners, 
see the reprint of the Indian* Penal Code as originally framed in 1837, by 
Higginbotham & Company, page 266, '.clause 282, where the Commissioners deal 
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with ** Voluntary culpable homicide by consent,” which offence they say " ought 
not [487j to be punished so severely as murder.” In the draft Code just printed, 
a duel was given as an illustration of this offence ; the Commissioners, however, 
considered that clause 298 as it stood included the case of a person killed in a 
duel as one who ** suffers or takes the risk of death by his own choice.” The 
illustration was thereupon dropped out. It is probable that the authors of the 
Code were led to distinguish this form ot voluntary culpable homicide, by the 
consideration of the case of suttije ; and they had to consider whotlier they 
would rank this case as murder, as falling within the definition thereof, or 
reduce it by a special exception to a lower grade of culpable homicide ; follow- 
ing the existing law as to they concluded that it ought not to be treated 

as murder : and they had then to frame an exceptive definition, and the question 
would naturally arise whether the terms of the definition should be limited 
specially to suttee^ or be made general enough to comprehend other cases 
depending upon the same principle. The ro.sult was clause 298, the terms of 
which are general, including all cases in which the person whose death is 
caused was above twelve voars of age, and suffers death or takes the risk of 
death by his own choice.” The words of clause 298 have since been slightly 
altered, and are embodied m tlin present s. 300, exception 5. Therefore we 
see the exception is a general one, and includes all cases depending on the 
same principle as sutten. Next as to whether the present case is one resting 
on that princ^le, the cake-law on this point is conflicting, that of Empress 
V. Rohimuddin (1. L. R., 5 Gal., 31) is against me; on the other hand, the 
case of fhamshere Khan v. Empresft (1. L. R., G Cal., 154) is in my favour, 
in which Whitb, J., observes on the case of Empress v. Rohimuddin, The 
unreportod case of Queen v. Kakier Mather is also in my favour. In the 
present case before the Court the men went out armed against armed adver- 
saries, and must have been aware that the> ran tlie risk of death ; and having 
voluntarily put themselves in tiliat position, they must be taken to have con- 
sented to incur the risk. With regard to this exception, Mr. Mayne (ed. 1890), 
p. 288, says . — It certainly seems to me that the exception was directly 
intended to abrogate the rule of English law that a combatant in a fair duel 
who kills [4883 his opponent is guilty of murder. If so, the rule must equally 
apply* however numerous the combatants may be, provided they have volun- 
tarily sought the contest with ti knowledge that its results may probably be 
fatal ” This view appears to bo approved by Mr. Stokes, p. 209, vol. 1 
Anglo-Indian Codes. 

The Officiating Deputy Liegal Remembrancer (Mr Leith) for the Crown : — 
The construction to be placed on the words in the exception takes the risk of 
death with his own consent,” should be, consents to take the risk of death 
ensuing as the result of a .definite act to be performed by a definite person, 
that is, permits, after deliberation, a certain person to do a certain act which 
may result in death. The moment a person engages in a liazardous enterprise 
which may involve the loss of his life, he does/iot take the risk of death with 
his own consent, within the mqaning of exception 5, so as to afford any person 
an opportunity of destroying h;m while engaged in such enterprise vailhout 
being liable for murder. The idea of consent involves the idea of deliberation 
and a decision arrived at thereafter. To permit a thing to he done is very 
different from consenting to a thing being done. 

The Court (Pktheham, G.J. Pioot, 0*Kinealv, Magphbbson, and 
Ghosb, JJ.,) delivered the following opinions : — 

Pigot, J.--I am of opinion that the question referred to us should be 
answered in the negative. I think that, ui>on the finding cited in the reference, 
the case does not fall within the 5th exception bo s. 300 of the Penal Code* 
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The learned Judges referring the case say; — 

** It has been found— and we see no reason to question the findings- -that 
they wore all guilty of rioting armed with deadly weapons, and that one of the 
accused, Nayamuddin, in the course of the riot and in prosecution of the 
common object of the assembly, killed or attempted to kill a man under such 
circumstances that his act amounted to an attempt to murder, unless that act 
bears a lees grave character by reason of exception 5 to s. 300 of the Penal 
Code.” 

And also . — 

“ In this case it is found, and wo aocepc the tinding : ' The third version 
of the ocourronoe is that of certain witnesses for the prosecution, and it is to 
the effect that tiie tight was premeditated and [489] pre-arranged, a regular 
pitched battle or trial of strength between the Gujnai pur party and the ijaukhola 
men on accused’s side. It cannot, 1 think, be at all reasonably doubted that 
this third account of what took place is the true one.* ” 

It is not found as a tact that the deceased did sutler death, or take the 
risk of death, with his own consent. If the case comes within the 5th excep- 
tion, it can only do so, because the second finding above mentioned, read in 
connection with tlie other, Leads by necessarv inference to the conclusion that 
the deceased did within tlie meaning of the exception consent to suffer death 
or to take the risk of it, at the hands of any person ^ho might bo a member of 
the hostile party. 

I own that as I read the cases of Shamshcr^i Khan v. Empress |I. L. B., 
6 Cal., 154(158)] and oi Queen w Kuher Mather (unreported) there referred to, 
I think they do decide, that from such a finding as this, such a consent is to 
be inferred : and 1 feel bound reapectfullv to dissent from them if, and so far 
as, they do so decide 

It is not easy lo construe the 5th oxcopliori . the wholly anomalous rule 
which it lays down is expressed but in few words, unaided by dotinitions : but 
I think it is not going too far to say that it should receive a strict and not a 
liberal construction ; 1 moan that it should only bo applied to cases which quite 
clearly fall wnthin it. 

I think the exception should be considered in applying it, first, with 
reference to the act consented to or authorized, and next with reference to the 
person or persons authorized. And I think that as to each of these, some 
degree of particularity at least should appear upon the facts proved, before the 
exception uau be said to apply 1 cannot read it as referring to anything short 
of suffering the infliction of death, or running the risk of having death indicted, 
under some definite circumstances not merely of tune, but of mode ot indicting 
it| specifically consented to, as for instance in the case of suttee^ or of duelling, 
which were, no doubt, chiefly in the minds of the framers of the Code. 

Nor can I understand that it contemplates a consent to the acts of persons 
not known or ascertained at the time of the consent [490] being given. I do 
not dojj^bt, that the consent may be inferred from circumstances and does not 
absolutely need to be established by actual proof of express consent. 

In Shaimhere Khan v. Empress [1. L. B., 6 Cal., 154 (158)] it is said: — 
A man, who, by concert with his adversary, goes out armed with a deadly 
weapon to dgfat that adversary, who is also armed with a deadly weapon, must 
be aware that he runs the risk of losing his life: and as he voluntarily puts 
himself in that position, he must be taken to consent to incur the risk.” In 
such a case the oirouxnstanoes do show a distinct act of the mind of each 
combatant with respect to the other and in concert with him of willingness to 
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encounter and suffer such known and anticipated acts of violence from that 
other as he cannot defend himself from. I am not sure that to include such a 
case within the exception is not rather to strain the terms of it, but I am not 
prepared to hold that here the exception would not apply. 

But I think there is a distinction between such a case and that referred to 
in the following passage, at page 158 of the report of Shamshere Khan v. Em- 
tyress,ot the members of two riotous assemblies wiio ** agree to fight together,” 
and of whom some on each side are, to the knowledge of all the members, armed 
with deadly weapons. 1 do not think that from such a mere agreement to 
fight, such a consent as is contemplated by the section can be imputed to each 
member of each mob, to suffer death or take the risk of death at the hands of 
any one of the armed members of the other mob, by means of whichever of 
such deadly weapons, used in whatever way that person may please, and be 
able, to inffict it. 

Whether or not the exception would apply if a fight were so carefully 
arranged beforeiiand, that the express consent of the members of each party to 
take the risk of death in the fight at the hands of the opposite party could be 
established, need not he here t^scussed. The present is not such a case, nor 
was qiither Shamshere Khan v. Empress [(I. L. R., 6 Cal., 154 (158)] or (un- 
roported) Queen v. Kukiei Mathe) such a case. 

But I should find greslt difficult v in holding that a general consent to take 
the risk of the lethal acts of each and all [491 J of the members of the 
opposing mob, could be such a consent as is contemplated by the excep- 
tion, or that such a case would come within it at all. 1 confess that, unless 
compelled by very clear words, I should hesitate to give such a construction to 
this exception as should involve the proposition that the Legislature intended by 
it to confer a species of pi ivil<3ge upon the murderous acts of riotous assemblies, 
provided the members of them should add to their offence the further quality 
of deliberate premeditation in the commission of it. 

Petheram, C.J. — 1 agree with the judgment which has just been read. 

Maepherson, J. — 1 entirely agree with the judgment which has just been 
delivered by Mr. Justice PlGOT. 

O'Kinealy, J. — In this case the accused, live in number, were convicted 
of offences under ss. 14H, ;jOi, ^25, d02 and 149 of the Indian Penal 
Code by the Officiating Sessions Judge of Purndpur. Ho held that the fight in 
connection with which the prisoners have been convicted was premeditated and 
pre-arranged — a regular pitched battle or trial of strength between theGujnaipur 
party and the men on the accused’s side —and both sides were armed with 
spears and lathies. 

On this statement of facts, the learned Judges who heard the appeal have 
referred to us the question, whether this finding brings the offence of the 
appellants within exception 5, s. 300 of the Indian Penal Code, and refers 
enoe has been made to the cases of the Queen- Empress v. Bohimuddin 
(I. L. K, 5 Gal., 31) and Shamshete Khan v. Empress (I. L. R., GCaj,., 154) 
as directly in conflict upon the meaning to bo attached to that exception. 

Assuming that I am in a position to give a judicial decision upon the 
question now before us, of which I am not at all certain, I am of opinion that the 
finding of the Court below is not sufficient to bring the case of the prisoners 
within the exception. The exception states that ‘'culpable homicide is not 
murder when the person whose death is caused, being above the age of eighteen 
years, suffers death or takes the risk of death with his own [492] consent.” 
Consent under the Code is not valid iPobtained by either misrepresentation or 
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oonoealjnent, aad implies not only a knowledge of the risk but a judgment in 
regard to it, a deliberate free act of the mind. In other words, before this 
section can be applied, it must be found that the person killed, with a full 
knowledge of the facts, determined to suffer death or take the risk of death, 
and this determination continued up to, and existed at, the moment of his 
death. It appears to me difficult to assert that when two parties armed with 
lathis and spears go out to fight, the members of each party consent to suffer 
death; nor can it, I think, be predicated, as a general rule, that they consent 
to take the risk of death. 

In a. 87 of the Indian Penal Code it is stated that ** Nothing which 
is not intended to cause death or grievous hurt, and which is not known by the 
doer to be likely to cause death or grievous hurt, is an offence by reason of 
any harm which it may cause, or be intended by the doer to cause to any 
person above eighteen years of age, who has given consent, whether express or 
implied, to suffer that harm , or hy reason of any harm which it may he known 
by the doer to be likely to cause to any such person who has consented to 
take the risk of that harm ” Appended to this section there is the following 
illustration “ A and 2 agree to fence with each other for amusement. This 
agreement implies the consent of each to suffei^any harm which, in the course 
of such fencing may he caused without foul play, and if A, while playing fairly, 
hurts Z, A commitsmo offence.” 

This section and illustration show what amount of evidence the Legislature 
considered sufficient to prove that a person injured had consented to suffer 
the injury incurred.” Applying that illustration to a few oases, 1 think we may 
arrive at something like a definite idea ot what the Legislature intended by 
similar words in s. 300, exception 5. if two nion wont out armed 
with rifles and^red at each other from a distance of 10 yards, and one of them 
was shot, then looking at the nature of the weapons and the short distance 
which separated them, 1 think, looking at the illustration to s. 87, that a 
Jury would be entitled to hold that thev took the risk of suffering death. 
But as the existence of the consent at the moment the deceased received 
[493] the fatal shot would be necessary in order that tiio accused should 
obtain the benefit of the exception, he could not succeed if the evidence [lointed 
the other wav. Thus, if the deceased declined to continue the fight, or ran 
away, or showed in any other open manner a desire to avoid his previous con- 
sent, the accused could not successfully appeal to this exception. On the 
other hand, if they were armed only with ordinary walking-sticks, I think it 
would be extremely difficult for a Jury to hold that the parties had fully before 
them the idea that they were running any risk of death, or ever consented to 
suffer death. Between these two extremes there are numerous cases different 
in degree, in which it would be extremely difficult to state what was the 
mental attitude of the person whose death was caused when he was killed. 
If, as I have said before, the parties wore armed with guns and were placed 
near each other, a Jury might well find that they had undertaken the risk of 
death. If, on the other hand, there was only one or two guns amongst a great 
number of people, there would be much less room for the oonolusion that the 
deceased considered there was any risk of death or consented to take it. So 
far as I can see, the nature of the weapons with whicli the parties were armed 
in this case is only one out of many facts from which the consent of the 
deceased should be inferred : and I myself would not come to the oonolusion 
that any individual of either of the two parties consented to take the risk of 
death, when the evidence in support of that conclusion is simply that some of 
the men on both aides were armed with lathies and spears. No doubt in the 
case of Quern v. Kukier Mather (unrCported}, ‘WuiTE, J., in delivering the 
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jadgment of the Court, said : ** A man, who by concert with his adversary, 
goes out armed with a deadly weapon to fight an adversary, who is also arm^ 
with a deadly weapon, must be aware that he runs the risk of losing his life, 
and as he voluntarily puts himself in that position, he must be taken to con- 
sent to incur that risk. If this reasoning is correct as regards a pair of com- 
batants fighting by premeditation, it equally applies to the members of two 
riotous assemblies who agree to fight together, out of whom some on each side 
are to the knowledge of all the members armed with deadly weapons 

[494] I do not understand the Judges in that case to decide that as a 
matter of law, such consent must be presumed in every case of rioting with 
deadly weapons, but rather that in that particular case the evidence warranted 
the conclusion. If I did understand them so to hold, I should be compelled to 
dissent. To my mind there is no presumption of law at all. The matter, as 
1 think as pointed out by the illustration to section 87, is one of fact to be 
decided on the evidence given at the trial. 

GhOBe* J. — The question we are called upon to decide is whether upon 
the finding cited in the refeience, the case falls within the 5th exception to 
section 300, Indian Penal Code^ That finding is as follows ; — 

The third version of the occurrence is that of certain witnesses for the 
prosecution, and it is to the efTect that the fight was premeditated and pre- 
arranged, a regular pitched battle or trial of strength between the Gujnaipur 
party and the Laukhola men of accused’s side. It cannot, 1 think, be at all 
reasonably doubted that this third account of what took place is the true one 

1 do not think that these facts are sufficient to show that Summirnddin, 
who was either killed or wounded, suffered death or took the risk of death 
with his own consent 

I observe that the Sessions Judge also finds that the rioters on both sides 
were armed with deadly weapons , but it is not found, whether only a few or a 
large number of the rioters on the side opposed to Summiruddin were armed 
with such weapons, nor has it been found that the man took a part in the 
battle with a full knowledge of the risk he was incurring, and that he conti- 
nued to fight and did not attempt to retire until he was disabled. Upon the 
facts found, and confining myself to those facts, I am unable to say what was 
the attitude of Summiruddin’s mind at the time when he entered into the 
oonfiiot, and whether that attitude continued till he received the fatal blow. 

I do not think that any general rule of law can be laid down in a case like 
this ; for it is, 1 take it, a question of fact, and not of law, to be decided upon 
the oiroum stances of each case. 

There is an obvious distinction between suffering death and taking the 
risk of death with one’s own consent ; and that being so, different considera- 
tions would in many instances arise, according [495] as the particular case 
comes under the first or second head of the 5th exoeption to section 300. 

In the case of a person who is said to have suffered death with his own 
consent, some definite circumstances both as to time and the mode of inflicting 
death, oonsented to — as in the case of a suttee — should, no doubt, as had been 
observed by PiGOT, J., be proved. But I am disposed to think that this rule 
cannot always apply in the same way in J^he other case. 

In the case of a person entering into a duel with another person, both 
being armed, neither of the combatants specially consents to being killed : 
each of them hopes to come out victorious, but knows fully well at the 
time that he incurs the risk of being killed — so in other cases of the kind^ 
where two persons in conoert with each other deliberately fight with deadly 
weapons. 
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In such cases, I think, it can hardly be questioned that the exception 
would applv. If so, 1 do not see why, when the fight is between a person and 
two or more persons, or between two or moi e persons on either side, it cannot 
apply. There is nothing in the exception itself to indicate such a distinction. 

Take this ca «^0 Two men, on each side, are determined and agree to fight 
each other until some one of them is killed or wounded. They use different 
weapons ; the two on one side use a gun and a club, respectively, and the other 
side a sword and spear. The fight is begun, and nothing is shown indicating 
that any one of the combatants resiled from that determination and agreement; 
and in this fight one of them is killed. Here there was no consent given by 
the decea.sed to any particular person killing or wounding him, or as to the 
particular weapon that might be used for the purpose. Instances of this kind 
might be multiplied to show that a hand of persons varying in number, and 
armed with different kinds of weapons, may fight another hand of persons 
similarly situate, botli hands agreeing to fight each other until one is killed. 
In these cases, the i^erson killing, the person to be killed, the mode and the 
instrument by which death might bo inliicted. would bo uncertain , and yet, 
each one of the combatants might expressly consent to suffer death, or take 
the risk of death Can it be said that in these cases the exception does not 
apply? In a case ‘Where there is no e.r/)jvv. consent, the difficulty [496] of 
bringing the offence within the exception is indeed great . hut there may be 
facts and circumstances proved, whioli necessarily lead to an inference of 
consent, and from which the Jury may find that the deceased took the risk of 
death with his own consent. 

I do not understand that Mr. Justice WHITE in the two cases of Shamshere 
Khan \\ Emproan {I L. R., 6 Cal., 151) and iJluovu v. Kuktcr Mather (unre- 
ported), meant to lay down any other proposition of law than two rfrsf, that 
the 5th exception to section 300 of the Indian Penal Code should not he taken 
to be confined to the case where two men by concert fight each other with 
deadly weapons ; but that it may also apply in the case of two hands of men 
entering into a premeditated fight in concert with each other with deadly 
weapons * and second ^ that the 5th exception stands upon diiTerent grounds from 
the 4th exception. And so far as tlie-ne two propositions are concerned, I agree 
with him. I do not think that the said learned Judge meant to lay down, as 
he could not lay down, any general rule applicable to all cases of the kind ; 
when in each case, the question must be d^^termined upon evidence whether 
the deceased took the risk of death with his own consent . and this must 
necessarily depend upon the particular facts proved And as ] read his judg- 
ments, the conclusion that he arrived at was upon the facts proved in each of 
the two cases before him. 

T. A. P. 
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CIVIL RULE. 


The 14th May, IHUI. 
rHESEiNT • 

Mr. Justice Tottenham and Mu. Justice Trevelyan. 

Bagal Chunder Mookerjoe (ono of the Judgment-debtors, Objector) 

vernus 

Raraesbur Muiulul and others (Decree-holder;, (A action -purchaser) 

and anotiier (Judgment debtor).' 

Salo 2)1 oxocution of decree -Svttniq asidf‘ of sale — hreqiilarity — 

Civi! rrocodure Code {Act XIV of IH^'^), s.s‘. — 

Appeal — Cictl Pyocedure Code Aviendmcut Act of IbHH, 

Wht'ic ii StTilo in nxccutKJii ot dci tec \v,is adjourned on the application of one of two 
judgnuMit-dohtors, who waived tin* uf .i tre->h proeUin ition [497] of sale, and the interest 
of both wore sold, — Ilclti, on the applu'sition of the other judgment-debtor to set aside the 
Hide, that the omission to issue a fiesh pioelaiintion of s»de, un4er s. 291 of the Civil 
Procedure Code, mnounted onl\ to ;mi irr<'gnl.irit\ , ;ind did not vitiate the sale. 

Held fuilber, that the District Judge h.is jurisdiction to hear the appe.il from an order 
passed after the Isi of July 188.S. undet llu* C-ivil Pnxvduie C^>de Amendment Act of 1888, 
although the execution proceedings wen* foniineuced Jiidtire that date 

Hninesliur Sintjh y. Slicodm Simjh (1. L H , li All , TiJO) and Sntish Chmider Rat 
Choirdlimt v, Thomas (1. L. R., 1 I C.il , (>58) followed in principle 

This whs nn application 1)\ one Hagai Chunder Mookeriee, one of the 
judgment-dehtors, under s. of t he Civil Procedure Code, to set aside a sale 
in execution ol dociue 

Ono Raniesliui Mundul in execution of his decree attached mouzah 
Joalbhanga and caused a inoclamatioii of sale to l)e issued. The sale was fixed 
for the 18th dav of June IHKH. On tiuit date the other judgment-debtor, 
Sukhoda Sunden, applied foi postponement of the sale to the 2nd day of July 
1888. On the 2nd da> of Julv 1HS8, the i)ropert> was solri to one Mohesh 
Chunder Bbuttaeharji, without any fresh proclamation of sale. On the 18th 
day of July 1888, the petilioiier, Bagal (ihunder Mookei'jee, applied to the first 
Court to set aside tlie sale. That Chiurt, on the 22nd dav of February 1890, 
dismissed the petition. 

He then appealed to tlie District Judge, who, on the 23rd day of December 
1890, dismissed the appeal, confirming the older of the first Court. The 
District Judge lield that the omission to issue a fresh proclamation amounted 
only to an irregularity, and tiiat the petitioner did not sustain any substantial 
injury by reason of such irregufaritv. 

Thereupon the petitioner, on the 19th day of February 1891, obtained 
from Norris and Beverley, JJ., a rule calling upon the opposite party to 
show cause wiiy the said sale should not set aside on the ground tliat the 
execution proceedings, in the course of which the sale was held, having been 
commenced before the 1st day of July 1888, the District Judge had no juris- 

^ Civil RuIp No. 308 of 1891 against the decree of R. F Rampini, Esq., Judge of 
Burdwan, dated the 23rd ot Decombor 1890, affirming the order of Baboo Kalidhan Ghattorjei**, 
MunKif of Ranigunge, dated the 22nd of February 1890. 
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diction to hear the appeal, and that the sale having been postponed for more 
than seven days, and no fresh proclamation having been published, the sale 
was void. 

[498] On the rule coming on for argument, 

Dr. Trmlokya Nath Mttifir and Baboo Nalin Ranjnn Chatterii, appeared 
for the Petitioner- 

Baboo Siinath Das and Baboo Boihant Nath Das appeared for the 
Opposite Party. 

Dr. Trailokya Nath Mittpr, in support of the rule, contended that the 
language of s 291 of the Civil Procedure Code was peremptory, and there- 
fore the omission to publish a fresh proclamation of sale vitiated the sale. 
Section 290 of the Civil Procedure Code must also be followed when under 
8. 291 an adjournment has been allowed, unless both the judgment-debtors 
waive the issue of a fresh proclamation. Rakhshi Nand Kiskote v, Malak 
Chand (I Ij. R , 7 All.. 289), Sadhii Saran Singh v. Panchdao Lai (I. L. R. 
U Cal., 1). 

Baboo Srniath. Das in sliowing cause against the rule contended that after 
the adjournment of the sale under s 291 of the Civil Procedure Code, no 
fresh proclamation was necessary Illegality consisted in doing a thing which 
was prohibited by law, but omission to do something prescribed bv law was 
only an irregularity. The sale was good — Riitupshiir Sinifh v.. Shpodtfi Singh 
(1. L. R , 12 All., 510), Satisk Chunder liai Chntrdkuri v. Thomas (I L. R., 
11 Cal , 658), Nana Kum'ir Ray v. Golam Day fl L R., 18 Cal., 422). 

The judgment of the Court (Tottenham and Trevelyan, JJ.) was as 
follows . — 

This is a rule obtained by one of two judgment-debtoi s to show cause 
why a sale held in execution of a decree against him should not be set aside, 
as being null and void for default in the issue of a fresh proclamation under 
8. 291 of the Code of Civil Procedure, upon an adjournment hemg granted 
at the instance of the other judgment-debtor, who had waived any fresh 
proclamation. 

The present petitioner was no party to the petition for adjournment. 

The Courts below held, that the omission to issue a fresh proclamation 
amounted only to an irregularity, and that no substantial injury had thereby 
been caused to the petitioner. 

Another ground, urged for setting aside the decree of the Lower Appellate 
Court, is tlicit that Qourt had no jurisdiction to hoar the [499] appeal, inasmuch 
as the execution proceedings wore commenced before the 1st of July -ISSS, and 
when an appeal from the Munsif’s order confirming the sale wmuld lie to the 
High Court and not the District Judge. 

It is not contended that there was any irregularity or defect in the 
original sale proclamation. And so far as the proclamation that was published 
is concerned, there has beer, no transgression of the provisions of s. 290. 

it has been argued by the vakeel for the petitioner, that s. 290 
must be equally followed when under s. 291 an adjournment has been 
allowed, unless all the judgment-debtors waive the issue of a fresh proclama- 
tion. But we think it clear that this is not so. 

For supposing that under s. 291 a sale has been, in the discretion of 
the Court, and not upon application, adjourned for 15 days, and a fresh 
proclamation has to be published, it would be impossible to hold, that undier 
s. 290 it would be illegal to bold such adjourned sale, until after the 
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expiration of at least thirty days from the date of the fixing up of the fresh 
proclamation in the Court of the Judge. 

The High Court at Allahabad has held in Barnes kur Singh v. Sheodin Singh 
(1. L. R., 12 All., 510), that whereas the doing of a thing by the Court which 
is prohibited by law is an illegality, which renders the thing done null and 
void, the omission to do something which is prescribed may be only an irregu- 
larity. And in a case very similar to the one before us, this Court has held m 
Satish Chimder Rai Chowdhuri v Thomas (I. L. R., 11 Cal., 658), that the 
omission to publish a fresh proclamation was only an irregularity. We see no 
reason for dissenting from this opinion . and Wt> find that the cases cited on 
behalf of the petitioner are not on all fours with this one. 

As regards the objection taken to the jurisdiction of the District Judge to 
hear the appeal, it Wiis not seriously pressed before us ; and we are not disposed 
to attach any w'eight to it. The amendment of the Procedure Code did not 
repeal the previous law, but merely altered tlio forum of appeal in such cases, 
and we think the District Judge had jufisdiction. 

The rule must bo discharged with costs 

A. F. M. A. R. Bala J ischo.rged. 


NOTES. 

[ See also (PJOI) 31 Cal , 385 , (1803) J1 Cal., 66.] 


[dOO] APPELLATE CIVIL. 

Ilia I ‘5th Maif, IHUl. 

Pkesent: 

Mh JusTif’E O’KineaLiY ani> Mr. rlusTicE Ameer Alj. 


Bhoopendro Narain Dutt and others Judgment-debtors 

versus 

Baioda Prosiid Roy Chowdhry Decree-holder.' 


(Jonit of Wards Act (Bengal Act IX of 1879)^ ^s. 20^ 61-56 Suit '' — 

AppUcaiion for execution by Collector on behalf of ward, whan * 

manager of ward's estate has been appointed. 

The word “ suit ” as nsod iii ss 61 to 55 of Bengal Act IX of 1879 ib uot limited to 
what i« usually called a “regul.ir suit ”, but covers miscellaneous proceedings in a suit, such 
as an application for execution of a decree lu which the ward tor the first time^sueks to 
have the carnage of litigation instituted bv his predecessor in tiblo. 

When it appeared that a manager of a minor’s property had been appointed by the 
Court of Wards under the provision*, of s. ‘20 of Bengal Act IX of 1879, and during the 
absence of such manager on leave an application was made on behalf of the minor by the 
Collector of the district for execution of a decree. 

• Appeal from order No. 42 of 1891 against the order of Baboo Radha Krishna Sea, 
Subordmate Judge of the ‘24-Pergunnahs, dated the 18th of August 1890. 
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I/eld, that the office of manager did not become vacant becauae the manager obtained 
Jeave, and that if it were not vacant, a. 51 of the Act did not enable the Collector to 
appear on behalf of the minor. 

This was an appeal from an order passed by the Subordinate Judge of the 
24-PergunDahs, allowing the execution of a decree dated the 20th and 21st 
December 1883. The suit in which the decree was passed was originally 
instituted by one Haro Piosad Roy Cliowdhrv. Pending the suit Haro J'roaad 
Roy Chowdhry died, and thereafter liis mother Raidhika Chowdhrani 
claimed to succeed to his estate under a will, and having obtained probate 
thereof, got her name substituted on the record of the suit as plaintiff, and 
obtained a decree against the rleteiulants, who were the appellants in the 
present application. Subsequent to the decree* the will was set aside as a , 
forgery, and the estate thereafter passed to Harodi* Prosad Rov Chowdhry, 
the son of Haro Prosad, who w^as a minor, and whose O'^tafe was taken charge 
[501] of by the Court of Waids. Thereafter a man t of the estate of the 
minor was appointed bv the Coinf ot Wards, and ;*n a|)]>lication was made by 
the minor through such mana.v i ui the Court of the Pirst Subordinate Judge 
of the 24-Pergunnahs. to winch Court the deciee had been sent for execution, 
to have the minor’s name substituted as jiJaintifl. and for execution of the 
decree. That a])plication \va.«^ allowed, and an ordei was passed on the i4th 
August 18H9, directing the sale of the iiidgment-dehtors’ piopeity. .Against 
that order the judgiuent-dehtom appealed to the High Court, which sot it aside, 
on the ground that the a])[jliGation should have been made to tlic Court which 
passed the decrc(3, and not to the Court to which il had ht^en sent foi exocutujn 

The application, out of which the present appeal aioM\ was irnide on the 
18th June 1890 to the Coiiit of the Second Suhoidniate Judge ol Aiiporc l)> 
the minor represented b\ tl>e Collector of the 24 Ptugunnalis. and tlie petitioner 
asked to have the mmol’s name substituted on tlio lecord, and to have the 
decree executed Notice of tlie application was given to the judgimint-delitors, 
who apiieared and ojijjosod it on feoveral grounds, the mam grounds being that, 
the right to execute the deciee was barred liv limitation, and that the. applica- 
tion itself was infoimal, imibniuch as it was inado l)\ the Collector and not by 
the manager appointed by the Court ol Wauls who w^as alone competent to 
represent the minoi in such rnatter.s undei the piovisions of Bengal Act IX of 
1879 (Court of Wards Act) These ohiections weie overruled by the low^or 
Court, and uu ordei was passed on the 18bli August JHyO, allowing the sub- 
stitution asked for and directing execution to issue. Against that order the 
judgment-debtors preferred this ajipeal u|)on various grounds, and amongst 
them the two grounds alluded to above which had been urged in ijie Court 
below. 

Mr. Evana, Baboo Tarnck Nath and Bkhoo Sliarorhf Chum Mittnt 

for the Appellants. 

The Advocate-General l5'/r tlhailfn Paul) and Baboo Ham Churn Mitter 
for the Respondent. 

The appeal came on to be heard on the 30fli April and the 1st May. The 
nature of the arguments advanced at the healing Cj 02] sufficiently appears 
for the purpose of this report from the jttd[{ment of the Court (O'Kinealy and 
AmeeB Ali, JJ)., which was delivered on the 15th May, and was as follow^s : — 

This appeal arises out of an application for the execution of a decree passed 
by the Subordinate Judge of the 24-PergunTiah8 on the 18th August 1890. 

Haro Prosad Roy Chowdhry obtained a decree against the Hppellant and 
others. He died, and his mother, claiming under a will, took out probate and 
got her name registered under section 232 of the Civil Procedure Code as the 
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represen bative of Haro Prosad. Subsequently, the will was set aside, and the 
estate then passed to Baroda Prosad Boy Chowdhry, the son of Haro Prosad, 
and who is now a minor under the Court of Wards The minor, through the 
manager under the Court of Wards, applied to have his name entered in the 
execution proceedings, and to have the proceedings revived in the Court of the 
First Subordinate Judge of Alipur. That application was allowed, but on 
appeal to this Court it was rejected on the ground that the application should 
have been made to the Court which passed tlie decree, and not to the Court to 
which the decree had been sent for execution After that, an application was 
made to the Court of the Second Subordinate Judge of Ahpur by the Collector 
of the 24-Pergunnahs on boluilf of the minor on tlio JHth June 1890, to have 
his narue registeied and execution to issue Notice was served on thejudgment- 
debtoi, and the ludgmen* -debtor, who is the apptdlant before us, appeared and 
raised several objechons The chief among them were that tlie ap])lication 
was barred hv lapse «»f time, and, not having l)een made hv the manager of 
the ward's estate^ but h\ the Collector of the district, who had no [lower to 
make anv a])phcation on hehalt of the minor as long as tlio manager existed, 
it should he distnissed Those answers were not considered sullicient by the 
Subordinate Judge, and he allowed execution to issue 

The judgment-debtor, dissatisfied with this older, hab appealed to this 
Court, and has laised the same defence before us as was raised by him in the 
Court below. 

We think tliat so far as the (luestion of liimtation is concerned, the appel- 
lant ought not to suctieed Admittedly, if the [‘*03] docreo-liolder is entitled 
to the benefit of s l-k of tlie Limitation Act, and allowance is made for 
the time during which lie [irosecuted the foimor application, the present 
application is not bailed. We agreii with the Subordinate Judge in considering 
that he is entitled to the deduction claimed The a[)[)licalioii was dismissed 
in this Court on the ground r.h’at it was made to a Court whicli had no 
jurisdiction to lecoive it We do not acquiesce ui the argument of the learned 
Counsel for the appellant that the litigauon in that case could not have been 
carried on in good faith Ijooking at the judgment of the first Court, and 
the Cl Turns tan CCS surrounding that litigation, we think it could, and we concur 
with the Subordinate Judge in allowing the rcsjiondont th(* benefit of that 
deduction. 

But in regard to the question whether the Collector was justified in 
making the application, we regret that we dill'er from the Subordinate Judge. 
Under Bengal Act IX of 1H79 the Hoard of Bevenne is the Court of Wards. 
By s. 20' it can appoint one or two managers of the property of a ward, 
who IS quite a different officer from the guardian of the person of a ward. 
Sections 39 and 40 enumerate the duties and powers of managers ; and so far 
as general management is concerned, when no manager has been appointed the 
Collector of the district in which the greater i^art of the property is situated 
can manage the pioperty. Bx s. 51, in every suit brought by or against 
any ward, he must he described as a ward of Court ; and the manager of such 
ward’s property, or, if there is no manager, the Collector of the district in which 
the greater part of such property is situated, or any other Collector whom the 
Court of Wards may appoint in that behalf, shall he named as next friend or 
guardian for the suit, and shall in such suit represent such ward This is the 
general mode of describing the persons who can appear for a ward 

Under s 52 power is given to the Court of Wards by an order to 
nominate or substitute any other person to be next friend or guardian for an> 
such suit , and if the order be one for substitution, the Civil Court, on the 
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presentation to it of a copy of such order, is bound to carry out the order of 
the Ck>urt of Wards. 

Section 55 declares that no suit shall be brought on behalf of any ward, 
unless the same be, authorized by some order of the Court.*’ 

[d04j Looking at ail these sections, it seems to us that the Legislature 
has declared that oniv a manager, or a Collector, or some special person 
appointed by the Court of Wards, can file original suits on hehalf of a ward, 
and repi’esent the ward throughout the w^ole of the litigation. 

It has been argued before us b\ the Counsel for the respondent that the 
word “ suit” in lh*it Part, / /?., Part VI I of Hengal Act IX of 1879, must mean 
what is usually called a “ regular suit,” and cannot refer to proceedings of the 
nature now before us, in which the ward seeks to h-ive his name substituted 
for that of his mother, and the decree obtained by his father executed. We 
regret that we are unahle to acce]>t this argument. The word “ suit” in this 
Act has not tlie narrow significance attached to the word “ action” in English 
Law , and as Sir Barnes PEACOCK pointed out in a Full Bench decision of this 
Court'' it embraces ail contentious pioceodings of an ordinary civil kind, 
whether the.v arise in a suit or misceilaneoiis proceedings. That too, was the 
opinion of a Division Bench of tins Court in the case of Shurut Soondurec 
Debia v. The f'ollrctor of Mymen&tnqh (7 W. R , 221), where it was decided that 
the Court of Wards* has full control over miscellaneous proceedings in execution 
of decree. Nor can we find anything in the nature of the A-ct itself which 
militates against tins conclusion It is an Act passed placing the property of 
vrards and wards’ litigation exclusively in the jiower of the Court of Wards 
(and there are reasons which make it desirable for the Court of Wards, and 
the Court of Wards alone, to hav'e the initiation of litigation under its control), 
and applies as much to miscelianoous proceedings initiated on behalf of a ward 
as to regular suits. We think thorofoie that the word “ suit ” m this Act 
covers an application of the natuie now lioforo us in which the ward for the 
first time seeks to have the carnage of the litigation. 

The next ]jomt argued i» that the application has not been made hy the 
manager and that as t■hl^ infoimalitv was objected to at the beginning of tlie 
suit, the application should have Ixien dismissed. The manager under the Court 
of Wards is ajjpointod b> the Couit of Wards under powers given to it by 

statute. The Court, no doubt, has complete control over such matters, but 
its duty is set forth in the Act, and its position seems to be that of a public 
officer appointed under statute. In this case a manager was appointe<l . but 
it is said that preMous to the aj^plication being presented he had taken leave, 
and that the Collector of the 24-Perguiinahs was the proper person to make the 
application. We think that the office of manager did not become vacant 
because the manager obtained leave, and if it is not vacant, s. 51 of the 
Wards’ Act does not enable the Collector to appear on behalf of a minor. The 
Court of the Subordinate Judge of the 24-Pergunnahs had jurisdiction over the 
subject-matter of th& litigation, and although the application may not have 
been yroperlv initiated, still it might well bo* that if a proper application had 
been made after the death of the manager, who, we are told, died before the 
Subordinate Judge gave judgment in this case, much of the existing difficulty 
in the case would not have been experienced. When the manager died, what 
happened when he died, we are unable to say. Indeed, in this and in many 
other points we have been unable to obtain any information from the papers. 
Moreover, it may well bo, for aught we know, that the Collector was appointed 
by virtue of the Rules issued by the Board of Itevenue to Commissioners of 

* Hurra Ohwukr Jtof/ Chowdkry v. Sooradhonee DebtOt B. 2«. B., Sup. Vol. f^88 (990). 
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sub-divisions under seotion 52 of the Act as a special person to carry on this 
litigation. But in truth, no evidence was taken in the Court below, and there 
is nothing before us on which we would be justified in coming to any 
deternaination. ,, 

We, therefore, direct that the records be returned to the Subordinate Judge 
of the 24-PergunnahB in order that he may hear evidence and determine : Urstt 
when the manager took leave secondly, on liis taking leave, what, if any, arrange- 
ments were made for the management of the property and for the carrying 
on of litigation , thirdly, if any such arrangement was made, was it made under 
the order of the Court of Wards, and if not, hy whom , foairthly, when did the 
manager die; and fifthly, after his death what arraugenjents were made for the 
management of the property and the carr> ing on of the litigation of the ward, 
and by whom. 

[506] The Judge will submit to this Court lus finding on the issues above 
indicated, together with the evidence recorded on those issues, within a month 
from the date of the receipt hy him of the record, and will, at the same time, 
leturn the record. 

The case will remain on the file of this Court 

II. T II. " ('{fSfi remanded, 

NOTES 

[ As regard*? the mcaniiipt of the woid ‘ suit,' see also Itt All , at H7 , 12 All , 32 ; 23 Cal., 
419 , 3(> Bom , 731 ; 22 Cal., ‘HH , d,! C’lU , 212 , 3 N L R , 14G 

As regard*! i ('presentation of the minor m ’?uiU nee al-so 2-J Cal , ^74 ] 

[ 18 Cal. 806 ] 

APPPILL\TK CIVIL. 

* llie^l^th 1H91 

Present 

Mr. JiTSTiCE Trk\elyan and Mr. Justice Banerjee. 

Din D()^al Singh one of the Defendants 

versus 

Gopal Saiun Narain Singli, minor, through his next friend, Mr A. Ogilvy, 
Manager under the Court of Wards Plaintiff.’’ 

Limitation Act, 1^77, art 2 JO — Eegtstvred Instalment Bimd, Smt on — 
Contract in writing registered. 

Article not of the Limitatioi^ Act im applicable to a suit on a registered instalment bond 
notwithstanding the express provisions of Article 74. That article (116) is intended to apply 
to all contracts m writing registered, whether there is or is not an express provision in the 
Limitation Act for similar contracts not registered 

• Appeal from Appellate Decree 654 of 1890 against the decree of J. Crawford, Esq., 
Judge of Gya, dated the 5th of February 1890, modifying the decree of Baboo Abinash Chunder 
Mitter, Subordinate Judge of Gya, dated the Qnd of April 1889. 

f [Art. 116 

Description of suit. li^itatwm Tinie frem which period begins to run. 


For compensation for the breach: Six years, 

of a contract in writing registered. 


When the period of limitation would 
begin to run against a suit brought on 
a similar contract not registered.] 
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This was a suit to recover Bs. 3,965 for principal and interest due on a 
registered instalment bond, dated 15th Bysack 1283, Fasli C23rd April 1876), 
by which it was stipulated that, on failure to pay any instalment, the whole 
amount was to become due. Default was made in payment of the instalment 
due on 1st Magh 1289 (5th January lHH2)t and the cause of action was stated 
in the plaint to have arisen on that date. The suit was instituted on the 
18th May 1888 (22nd Bysack 1295). 

The only defence material to this report was that tlie suit was barred by 
limitation, and an issue raised as to this was decided bv both the lower Courts 
in favour of the plaintitl. The defendant appealed to tiie High Court, and the 
only question material was whether the period i*f three years under section 74 of 
the Limitation Act, or the period of six years under article 1 16, applied to the suit. 

[507] Baboo Sabqram Sinqh for the Appellant. 

Baboo IIpw Chtindor and Baboo Ram Churn AT/ //rr for the 

Kosponrlent. 

The judgment of the Court (Tukvklvan and Banku.tkk, JJ.) was 
as follows * - 

The (luestion before us is whet her the Li'nn of limitation for a suit upon a 
registered instalmei^t bond is six veai or three >erirs 

The decision of that que-tiuii vvouid depentl upf)r» the detortni nation of the 
question whether article Ilf), Schedule II of the Limitation Act, governs an 
instalment bond. It is argued that it does not, because article 74 in express 
terms makes provision for an instalment bond. 

We think that article 116 is intended to apply t») all contracts in writing 
registered, whether there is or is nob an express provision ui the Limitation 
Act for similar contracts not registered, and this view seems confirmed hv the 
distinction between the terms ol this article and of article 115. in which the 
words “not lioiein S])eitiallv provided for” occui In this view we tlnnk that 
the provision^ of aiticl) 110 govern this ca^o, and that this appeal must, 
therefore, he dismissed with costs 

J V W ApitPul dismissed. 


NOTES 

I See ,iN»i ,SH f3om., 177 ] 
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[ 18 Cal. 807 ] 

APPELLATE CIVIL. 

The 19th May, 1S91. 

Present . 

Mr. Justice Treveta'av \\i' Mr. Justice Banerjke. 

fiuresh Chunder Panenoe* minor, h\ his fiuardian and executor Nogendra 

Clmndor Ihinciiee and anothei Defendants Nos. 2 and 3 

VPiSHS 

Ambica Cfiurn Mookenee and others Plaintiffs. ' 

Appellntr (Inuit, ^^oirer of — Pawn to to nrh/tmtion a ra^e nit. appeal - 

i'tvtl Prntrfhne Code, /rS(S‘V, s. 

CiidurM r)S‘2 of fchf Civil Proc'L'dari* Codi*. .m Vppell.ite Court lias pow^r to rofer a oasr 
beforo it tc irbitrntion, if thi [uitii-s wi^ih il tt> bo rcforiod 

[508] hi rc the petiiit^n nf Sfiur/^n nhtui'im I'llhii (I.lj tt , d Mad. 7S) and Bktujwandnn 
Mariraiiv. Nwui Lit .SV» (I L R , 12 Ctl 17 1) ioRownd. 

The facts of this case are sulhcieritlv stated in the ludginenfT of the High Court. 

Baboo llaf'vndra Xnth Muokerjee for tlie Vppollants 

Baboo Flan Mohuti Chnkerhuitu for the Respondents. 

Tho Judgment of the Court (Trevelyan and Baneiuee, JJ.) was 
delivered by 

BanePjee, J.— It appears fiom the record that this case was referred to 
arbitration in the Lc'wer .\ppellate C’oni t, and aceitain time was fixed within 
which tlie arbitrators ivero ref}uirofl to submit their award. The next order 
that we find on tlie <jrdtir siieet I'l tliat “a decree bo drawn up in terms of 
compromise h\ I lie plcadeis” , and it appear'* Irom a ncte at the foot of the 
decree that the* pleader of one of the paities obiected to sign the decree on the 
ground that lie had no antlioritv from his client to compromise the appeal 
We furthoi find on the record an aw aid signed by tiie arbitrators , but we do 
not find any petition of comiironnse put in bv the parties after that. The award, 
however, bears mi the back of it the following order — ‘‘ Decree in terms of 
the compiomise as agreed to hv both parties." The decree that is drawn up is in 
terms of the aw aid submitted by the arbitrators , but ibe ordei *‘that the decree 
be drawn ui» in terms of tbs compromise ' was passed without giving the 
parties an> opportunitv to raise any obiection to the award. 

It appears to us clear, therefore, that though the ease was originally 
referred to arhitiatnm, vet, when the award reached the Court, it was regarded 
not as an award, Imt. as a compromise bv the parties , and a decree was 
ordere'! to be drawn up upon the footing of its being a compromise. 

Against, this decree and decision the defendants have preferred this second 
appeal ; and it is contended on their behalf, Jirst, that the decree is bad, fiecause 
the Appellate Court has no power to refer a case to arbitration ; and, secondly, that 
the decree is further bad, as it is based on an award without giving the parties 
['J09] any opportunity to object to it , and it is pointed out in the course of the 
argument that theie were other irregularities, such as the submission of the 

* Appeal from Appellate Decree No. 656 of 189U, against the decree of F. F. Handley, 
Esq., Judge of Nuddea, dated the 2Rth of February 1890, reversing the decree of Baboo 
Chunder Bo> , Munsif of Ranaghat, dated the 30tb of April 1889. 


9 CAL.— 44 
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award long after the time allowed by the order appointing the arbitrators, 
without there being any oKtension of time obtained from Court. 

In support of the first objection, the learned vakil for the appellant refers 
to the decision of this Court in the case of Juggessur Dey v. Kritartha Moyec. 
Dossep (12 B. L. K.. 266, 21 W. B , 210); but we do not think that that 
decision Applies to this case. The question whether the Appellate Court can 
refer a case to arbitration depends upon the provisions of s. 582 of the 
present Code of Civil Procedure, which is different from the provisions of 
s. 37 of Act XX III of 1S61. which was the law in force when that case 
was decided. Cinder the old law it was provided that the Appellate Court 
shall have the same power", as the Courts of First Instance under the present 
Code it IS enacted that the Appellate Court shall have, in appeals, the same/ 
powers, and shall perform tlie same duties, as are conferred and imposed by 
this Code on Courts of orii'inal jurisdiction “ If the reference to arbitration 
on the application of parties is not a power to be exercised by tlie Court, it is a 
duty imposed upon the Couit, and under the provisions of s. 5S2 of the 
Code of Civil Procedure, we think that the Appellate Court can refer a case to 
arbitration if the parties to the apjieal prav for such reference. This view is 
in accordance ’vith the decision of the Madras High Court in the case of 
San i(ir'\lniqiim Pillu tl, Ij K , 3 Mad , 7H), and also with the opinion oflhis 
Court in the case i^f fihuqivfin Dus Maripan v. Sund Lai Se?i (1 L. R., 12 
Cal., 173). 

But the second ohiecliv)n is. we think, valid, as there was realU no com- 
promise 111 tlie case, and what has been treated as a compromise was, in fact, 
an award submitted by the arbitrators appointed in theca.se. It is necessary, 
therefore, that the formalities prescribed bv the Act lor awaids should be 
strictly complied with. The appellants were therefore entitled to have an 
opportunity of objecting to the award if tliev thought lit , and the learned Judge 
below ought to have disposed of their objection before be could order the decree 
to be drawn up in terms of the award 

C 610 J Thb c«ise must theiebire go back to the Lower Appellate Court in 
order that the appelhintb may have such an ojjportunity. When the record 
goes back to the Judge, he shall ffx a day for the hearing of the case not less 
than ten days from the arival of the record in his Court . so that the parties 
may have an opportunit\ of rAi"»ing any objection to the award that they may 
think fft, am' the learned Judge will then dispose of the objections, provided 
they are filed within ten davs from the datf3 of the aiTival of the record. 

The eo^ts will abide the result. 

CasA rpmamied, 

J.V.W. 


NOTES. 

[ See also (1904) 8 C W. N., 390.] 
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[IBOal.SlO] 

APPELLATE CIVIL. 

The 8th Juno y 1S9J. 

Prp:sent . 

Mb. Justice Prinsep and Mr. Justice Banerjee. 

Eajendra N'araiti Bagchi Plaintiff 

versus 

Watson & Co Defendants. 


TraitJi/et at Property (Act IV of .s. i-jJ — Trims far of aotionahle claim. 

The Arht parrifirH.ph of s. 135 of the Trriusfei of Propurbv Aut hris no appliuatioii to a 
case HI which the debtors deny the existence oi the claim altogether, and where the purchaisor 
of tne claim has to obtain judgment attiLiuiiig the claim betnre any satibfactiou is made or 
tendered. 

^ausc (dVof that ^octiAu is not limited to caso-^ when' the judgment of a Court affirming 
the claim has been delivered, or where the elaim is made clear b} evidence before the sale of 
the claim. •* 

Otr%sh Cbandm v. Kasisumrt Debt (1. L R , 13 Cal , 145), Khnsdeb Bvtweia v. Salts 
Mondtd (I. L. R., 15^Gal., 430), and Subbaihttial v Venicatai nma (1. L R., 10 Mad., 289), 
followed. Jam Begum v JaJuingir Khan{\. L R., 9 All., 470) dissented from. 

ONE Srirani Chowdhry was the owner of certain maurasi and putni taluqs 
and the defendants were ijaradars under him of those inehals by virtue of a lease 
dating from 1288 (1881). On the death of Sriram Chowdhry, his widow, Hari 
Dasi Debt, on behalf of her minor sons, executed a kobala, dated 25th Choitro 
1296 (6th April 1H90), in favour of the pUmtifl for the arrears of 
[dll] rent due from the defendants to her for the years 1292 to 1294 (1885 to 
1887) inclusive. The plaintiffs brouglit tins suit for those arrears, amounting 
toRs 2,873. 

The defence was that the plaintiff, being a membefr of a joint Hindu 
family, was incompetent to sue alone tliat the kobala was fraudulent and 
collusive and executed h> Han Dasi bo defraud the defendants of a large sum 
of money due to them from her , that the kobala was witnout consideration ; 
that, with the view of avoiding the provisions of s. 1 35 of the Transfer of 
Property Act, the plaintiff had falsely stated the amount oi the consideration 
for the kobala'fthat an abatement of the ijara rent was allowed them by 
Sriram Ghowdbry ; and that .the rent whicii was due after such abatement had 
been paid by them, and there was therefore nothing due to Hari Dasi or to 
the plaintiff'. 

The Subordinate Judge decided that the plaintiff was entitled to sue alone ; 
that the kobala was made in good faith and for good consideration ; and that 
there was no abatement of rent allowed. He therefore gave the plaintiff a 
decree for the amount claimed. 

The Judge on appeal held that, even assuming the kobala was hona tide 
and executed for good consideration, the plaintiff could not sue alone; but 
that it was not a bona tide transaction for good consideration. He therefore 
reversed the decision of the Subordinate Judge and dismissed the suit. 

* Appeal from Appellate Decree No. 1103 of 1890 against the decree of W.H.Page, Esq., 
Judge of Moorshedabad, dated the 9th c June 1890, reversing the decree of Baboo Baj 
Chandra 8annyal, Subordinate Judge of Moorshedabad, dated the 20th of December 18$0, 
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From this decision the plaintitf appealed to the High Court, 

Baboo Hash Behan (Jhosc and Baboo Saroda Churn Mitt^ for the 
Appellant. 

Mr. Evans and Baboo Jogesh Chiinder Bog for the Bespondents 

The jadSmdnt of the Court (Phiksep and Banerjee.J J.) was as follows: - * 

This was a suit by the plaintid -appellant to recover a certain sum of 
money which is said to have been due from the defendants to the minor sons 
of one Sriram Chowdhr^ on account cf ijaru rent, and which the plaintillf 
claims under a translei from the guardian of the minors. The defendants 
denied the plain tid’s right to sue alone, and they also denied the existence of 
the debt, and the reality and humt ptifs of the transfer to the plaintiff, and 
urged [S 12] that the pa>mont of consideration for the transfer was falsely stated 
in order to escape the provisions of s. 1115 of the Transfer oi Property Act, 
and that the plaintifi was m no case entith**! lo recover more tlian the price 
he may have actually paui w.th intero'^t aiui t-xponses of the sale. 

The First Court disallowed all the ob]octions of the defendants and gave 
plaintiff a decree for the entire claim On appeal the District Judge has 
reversed that decision and dismissed the claim, holding that, even lithe 
transfer to the plaintit) be taken to have been for consideration, such considera- 
tion not being shfUvn to have been the plaintiff’s sell -acqui red money, plaintiff 
who is a member ol a joint Hinrhi family, was not entitled to rwiuntain this suit 
alone, and fui ther that m reality the transfer was not hond pdi‘ for consideration. 

In second appeal it is contended, on beiirili ol the plaintiff, that the 
decision of the District Judge is wrong, liecause the tiansfm to tlie plaintiff, 
having been notilied by the traiisf'eior to the defendants, tfie debtors, and 
having been further admitted bv her in her deiiosition as a witne»b, the defend- 
ants were bound, under s 133 of the Transfer of Property Act, to give 
effect to the translei , »nd it w as not competout to them to question the plaintifi’s 
right to sue for the debt either on the ground ol Ins having other co sharers 
interested with him in the claim, which was the subject-matter of the transfer, 
or on the ground of the transfer not being fjo/iu fide lor consideration. 

With reference to the- former of these two grounds of objection to which 
the Lower Appellate Court has given otiect, it is suflicient to say that though, 
as a general rule, no one can enforce a claim hv suit if he is not beneficially 
interested in the subject-matter thereof, that rule is subject to exceptions, 
and that the case of the ostensible transfeiee oi a debt, after the transfer is 
notitied to the debtor, is an instance of such an exception by reason of the 
provisions of s. 133 of the Transfer of Piijpert> Act. Thei^ reason for that 
provision of the law^ is obviously this, that cverN ^debtoi is bound to pay his 
debt to his creditor or to any other peison to whom the creditor directs 
him to pay it. It was argued for the respondents that if the debtor is aware 
that some person other than the party to whom the creditor directs him to 
[ 618 ] pay his debt is by reason of a prior oi simultaneous transfer from the 
creditor justly entitled .to recover, it would be allowing the debtor and creditor 
to cotamit a gross fraud if the person named by the latter is held entitled to 
enforce his claim. But the answer to this is that it is always in the jiower of 
a prior assignee or a co-assignee to protect himself by insisting upon a notice 
in his favour from the assignor to the debtor at the time of the transfer to him. 

The second objection of the debtors which has been allowed by the learned 
Judge below to prevail seems to us bo be equally untenable. The creditor having 
admitted the transfer and given notice of it to the debtors, it wns no business 
pf theirs to enquire whether the transfer was bond fide for consideration. Here 
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ib was urged for the respondents that an enquiry into the amount of the 
consideration was necessary in order to enable the debtors to avail themselves 
of the* provisions of s 136 of the Transfer of Propert> Act, and to 
obtain their discharge by paying to the purchaser the price paid with inteiest 
and incidental expenses. If the hrst paragraph of s. 135 be applicable to 
this case, no doubt an enquiry into the amount of consideration would be 
necessary But we do not think that the first paragraph of s. 135 has any 
application to a case like the present in which the debtors deny the existence 
of the debt altogether, and the purchaser of the debt lias to obtain judgment 
athrming the claim before any satisfaction is made or tendered. Clause (d) of 
the section, by providing that nothing in the hist paragraph of the section 
applies where the judgment oi a Court has been, or is about to be, delivered 
ahirrniiig the claim, makes tl;e matter clear This view' is m accordance with 
the decision ol this Court in the eases of Chnsh (ihandra v. Kaaibxran Debt 
(1. L R, 13 Cal., 145) and Khusdob Jiisivas v Snt/s AJondul (I. L R., 16 
Cal., 436), and of the Madras Higli Court in Subbamma! v Venkatarama 
(I L R., 10 xMad., 2H9). Tlio x411aliabad High Court lias, it is true, taken a 
ditterent view in the case of Jaxn licqum v Jtthauqn Klian(L L R., 9 All., 
476), and the learned counsel for tlie respondent sbnjngly relied upon 
thAt case and the reasons theiein given, and contended that the first paragraph 
of 8. 135 applied" to this ca.se, and that [ol4] clause (d) refers to 

cases wlierc the sale takes iiJace alter ludgrnciit has been delivered afhrmiug 
the claim or after it is made cleai hv (uidcncc and is ready for judgment. But 
after care/ul consideration of his aigument, we see no leason to question the 
coirecCness of the (J(3cisions of this Couit 

The language of clause id) fulh hcai.s out our view. It would, we think, 
bo wrong to limit the clause to casts wliere the iiulgment of a Court affirming 
tlie claim lias licen delixered, or where the case is made clear by evidence 
before! the sale of biic claim, since, if that had been tlie intention, it would have 
been expressed b\ adojiting the same gtammatical sUuctuie in this clause as 
111 the three iJieceding cJaiisns, and l>v using woids such as these; — 
“Where it is made after the judgment of a competent Com t, Nor is 

there anything unreasonahle in tlii.s view, though it may not secure the dis- 
couraging of sjjeculative purchases, the main object ol t he section, to the same 
extent tliat the ojiposite view does. There is good reason lor compelling a 
speculative puichasei of an actionable claim to be satisfied if he gets from the 
party liable the price jmid with interest and incidental oxjiensos before the claim 
is made certain h> .-^uit , hut the leasondoes not hold e(iuall> good after he has 
got his claim affirmed by suit in Court It w'ould he discern aging speculative 
purchasers sufflbiently if they are told that it is in the power of those against 
whom claims aio purchased.to obtain discharge b\ paMng them the price paid 
with interest and expenses, but it w'ould be something move than discouraging 
such purchases and would indeed practically amount to proliihiting them if 
purchasers were told tJiat they may recovei nothing it they fail to establish the 
claims purchased, but they shall in no case get a pice more than the amount 
they have actually paid as price and expenses w'lth interest. It was^argued 
for the respondents that, if the above view is correct, it wnll be in the jKiw^erof 
the purchaser by falsely overstating the price to prevent the dcbtoi Irom getting 
the benefit of the section. We do not think that this would follow. Where 
the debtor without denying the claim o&ers to pay the jiurchaser the price paid 
by him with interest and expenses of the sale and merely disputes the amounts 
of these items, there, if the purchaser has to obtain judgment of the Court 
determining such amounts, it would not be a judgment affirming the 

claim, and so the case would not come under the exception in clause (d) of 
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s. 135, and the tirst paragraph of the section would apply. But that is not the 
case here. ^ 

We think, therefore, that the two grounds upon which the Court of Appeal 
below has dismissed the suit are both Nvrong in law, and the judgment appealed 
against must he reversed ; and as the other questions raised in the case have not 
been disposed of by the Lower Appellate Court, the case must be remanded to 
that Court for their determination Costs will abide the result. 

A ppeal allowed and case remanded. 

J.V.W 


NOTES. 

[The Tr«tnsfer of Property Act, 188*2, s 185, was repedit'd b\ Act 11 of 1900 The 
oiihes (18'J4) 21 Cal , 568 ; (1896) 28 Cdl., 718 , were prior t)>ereto 

As regards the effect of the coii'^idordtiuii being unpaid, also (1901) 4 C.L.J., 884. J 
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APPELLATE CIVIL. 

The ^4th Apnl, LhUl. 

PKKSKNT • 

Mu. Justice Macpheuson an’d Mh. .Iustick Ameku Aui. 

Badha Kishen Lali Judgment-debtor 

versus 

Radha Pershad Sing Decree- h olcJer. ' 

Limitation. - Mxeou turn of dec lee — Civil Piovedtirc Code (Act XIV of iSHid), 
sh, J>d, d7 L ’l^epaiaie applications to execute reAief oj a 

diftcrent chaiaeter. 

The Code cjf Civil fVoi-odaro doo^ not pieveut a por^oii fioiii niakiiig sop.ir.ilo and succos- 
»ive applications for execution of a decree, giving reliefs of different '‘■haraoters in respect to 
each such relief 

Sections 48, 37.8 and .871 do not apph to pmceeding'* for oxeciition of decree 

Radha Chat an v. Man Stmjh (I E R , 12 All , 892) dissented from. 

Wajtimn v. Bisioanntli Pet shad {AnU p. 462) followed. 

In this case the decree- holder obtained a decree against the judgment-debtor, 
requiring the latter to remove his hut, which stood on the land decreed. The 
decree also contained an order for the deliver> of the disputed land, and 
further awarded costs to the decree -holder. Oui; of the three reliefs thus 
granted, the decree* holder first applied for execution for costs only, and full 
satisfaction of this part of the decree was certified to the Court. 

Subsequently the decree-holder applied for execution of the otlier reliefs 
granted by the decree. In the First Court this application [dlGj for exe&ution 
was opj^sed by the jucfgment-debtor on the ground that it was a res judicata, 
and that the reliefs were not included in the first application for execution. It 
was also contended that the application \^ab haned by ss. 43 and 378 of 
the Code of Civil Procedure. That Court overruled these objections and allowed 
execution to proceed. Tlie judgment-debtor appealed to the District Judge of 
Shahabad. 

* Appeal fiom Order No. 17 of 1891, against the order of J. (r. Charles, F.Hq,, Judge of 
Bhab.ibad, datod the Ist of September 1890, affirming the order ot Baboo Promotbo Nath 
Chatterjee, Munaif of Buxar, dated the 28rd of May 1890. 
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The District Judge dismissed the appeal, and the material portion of his 
judgment was as follows 

“ I*fo doubt the Privy Council has held that the principle of res jvd^cata 
applies to execution proceedings, but in rny humble opinion it does not follow 
by any means that all legal restrictions, which the Legislature has seen fit to 
impose upon the institution of suits, should be considered equally applicable to 
the execution of decrees Such legal barriers atv in one sense matters of procedure, 
and find a place in the Civil Procedure Code, but in my opinion it is not desirable 
that they should all be extended to the execution of decrees. The execution of 
decrees has been separately dealt with by the Code, and if, in addition to the 
special restrictions of the Code, decree-holders are relegated in other matters 
to the position of ordinary plaintiffs, it seouis to me that undesirable and 
unnecessary obstacles will be thrown in their wav, and thp execution of the 
decrees of the Civil Courts will be surrounded witli ever-increasing difficulties. 
The learned Chief Justice of tho Bombay High Court has held in Tara Chand 
Msqra^ v. Kasliuwth Trnnhak (I L B . 10 Bom , 62), that s 374 of the 
Civil Procedure Code does not appl\ to applications for execution, and as the 
rulings applicable are conflicting, while the practice in Bengal is not, I believe, 
to apply SH. 373 and 43 of the Civil Procedure Code to execution proceed- 
ings, 1 decline to follow the recent rulings of the Allaliabad High Court (T.L R., 
10 AIL, 71, and J L. R , J2 All, 179) until they a^ approved by the 
• Calcutta High, Court ; and T hold, therefore, that the barriers provided bv 
S9. 373 and 43 of tlivj Civil Pr.jci'lure 0)lo are lub applicihle to proceedings 
in execution.'' 

From this order the judgment-debtor appealed to the High Court. ^ 

[517] Baboo Taraknath Palit for the Appellant 

Baboo Betn Uhander Bancrjoc, Baboo Umakah Mookef,jee, and Baboo 
Joqender Chtinder Ghnse for the Respondent. 

The following casesS were referred to in the course of the arguments : — 

Bindey Karim v. liomoih Chumhn Bundopadliya (1. L. R., 9 CnI., 65), 
Protah Chtinder Doss v. Peary Uhowdfn am (I. L R., H Cal , 174) , Suraj Prosad 
V. Stta Ram (I L R , 10 All , 71) ; Fnkn-uJIah v. Thnkur Prosad (I, L. R., 
12 AIL, 179); Pirjad'^ v. Pttjade (I. L R 6 Bom., 6H1) . Tara Chand Megraj 
V. Kashniaiii Trivuhak (I. L. R , 10 Bom , 62), Ramanavdan GhetU v. Pena- 
tamhi Sherviu (1. L R., 6 M^d., 250) and Radha Charnn v. Man Btngh 
(I. L. R , 12 AIL, 392). 

The judgment of the Court (MacPHEKRON and Ameer Ali, JJ ) was 
as follows 

The decree-holder, the respondent in this appeal, had obtained a decree for 
possession of a plot of land, lov the removal of a hut which stood thereon, and 
for costs. He first took out execution for costs, and on the amount being realized, 
the case was struck off on the 5th of June 1889 as disposed of. On the 17th 
March. 1890, he applied to execute the decree for possession and for the removal 
of the hut, and^was met by the objection that the decree could not be executed 
in parts , that the order of che 5tli of June had disposed of the whole casfi, and 
that under the provisions of s. 43 of the Civil Procedure Code, read with 
s. 647, a further application for execution could not be entertained. The 
Munsif and the District Judge on appeal overruled the objections, and it is now 
contended that they were wrong in doing so, having regard to the provisions of 
ss. 43 and 373 of the Code. 

In our opinion s. 43 does not apply to proceedings in execution of a 
decree, and when a decree gives reliefs of a different character, such as a decree 
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for possession and a decree for costs, we sea nothing in the Code of Procedure 
which prevents separate and successive applications for execution as regards 
each of fchenri. In some cases separate applications to dififerent Courts would be 
necessary. If the judgment -debtor resided out of the jurisdiction and had no 
assets within it, the decree for coats would necessarily be executed in the district 
in which the assets were, altliough the [61 8 J decree for possession would be 
executed by the Court winch passed the decree In the absence of any provi- 
sion in the Code directing that the application must be, when possible, to 
execute tiie entire decree, hov\ever various the reliefs granted may be, we must 
hold that the secontl applicatum in the jiiesent case is not barred on the ground 
that the decree- holder did not in his first application apply to execute the 
whole deertse The order of the Court, striking the case off as disposed of, 
obviously had reference only to the particular application before it. 

As regards the provisions of s of tfie Code in connection with 

which it was arguod that, as the Hist af)plication was struck off without an\ 
permissum to make a fresh one for the unexecuted portion of the decree, a 
fresh application could not he ontertaine*!, our attention has been called to a 
decision ol a Division Beoch of this Of»urt in ]Vuj//ii//r v UiHU'nnath Prrshnd 
{Ante, p in winch it was held, differing from the Allahabad High Court 

{Eadha (Jharau \ Man Snuth, I L R. 12 All., ;S92), that 373 and 374 
did not applv to e\«^uLion proceedings. Wo agree with the learned Judges who 
decided that case, and we think that the grounds for holding that ss. »373« 
and 374 do ool apply, are aiiplicable to s 43 also Tlie app(Mil is dis- 

missed with costs 

A. F M i\. K. Appeal dismissed 

NOTES 
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CRIMINAL MOTION 

TJir nth Junf\ IS^fJ 

PUKSKNT 

Bik W Comi.u Pkthkh.am, Kt., Chikf JrsTicK, anh 
Mk Jltstii’e Beveklkv. 

Chatler Ijal and others Potitioners 

r’crs*?/s 

Th.acoor Pershad — .Ojiposite i>ailA 

Pena! Code ( let XLl' of s, Public setvnnl Amcj^n apponiiPtJ 

^ undn hruglil Tenancy Act iVIJI of ISHf}), .s. hU-^licnqal 
Tcnancif Act, s, HO. 

A person nominated by ihc Collector under section fi9 of the Bengal Tenancy Act, for 
the purpoo^ of making a division of crops between the [819] landlord and (he terihiit. is 
not a public servant withni the meaning of section 186 of the Penal Code. 

“ (Jriminal Motion No ii3:^ of iftUl, against the order of G. Gcidt, Esq., Sessions Judge 
of Bhagulpnrf^-, dated the 1 5th of May 1891 affirming the order passed bv H Basu, Esq., 
Deputy Magistral of Jainui. dated the 6th of May 1891. 
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On the application of certain ryots of mouzah Nai^npore, made under 
section 69 of the Bengal Tenancy Act, one Thaooor Pershad was appointed an 
ameen by the Deputy Collector of Jamui to make a division of certain crops. 
Thaooor Pershad held no oificial position of any kind whatever : he, however, 
proceeded to the spot, and the iisaal notices having been served, certain 
resident ryots (the accused) came forward and claimed the crops as belonging 
to them and obstructed the ameen ; the ameen thereupon submitted a report 
to the Sub-divisional Oihcer, stating that he had been obstructed in his duty : 
and the Sub-divisional Ollicer thereupon passed the following order: — Tell him 
to come away, prosecute thie men and fix sn early date’*. The accused were, 
under this orde.", prosecuted before the Sub-divisional Officer, who sentenced 
them under section 186 of the Penal Code to rigorous imprisonment for one 
month. 

The accused moved the High Court to have their sentences set aside. 

Moulvie Sei'ajal Islam (with him Moulvie Mahomed Ishfaq) for the accused 

contended that the Sub-di visional Officer having instituted the proceedings 

ought not to iiave himself tried the case , that there was no complaint such as 

is contemplated by the Code before that officer, and no examination of the 

complainant under section 200 of the Code , that the ameen was not a public 

servant, and that therefore the conviction under section 186 of the Penal 

Code was bad. ^ 

* 

No one appeared on the other side. 

The order of the Court (Pethbram, C. J., and BEVERLEY, J.) was as 
follows : — 

The only real question in this case is whether a person nominated by a 
Collector uxider section 69 of the Bengal Tenancy Act for the purpose of mak- 
ing u division of crops between the landlord and the tenant is a public servant 
within the meaning of the Penil Code. We think that he is not. He does 
not fullil any of the characteristics of a public servant as defined by the law. 
His mere office is to go down on the nomination of the Collector and [930] 
appraise an^ make a division of the crops as between two private persona who 
are to pay him ior his services. Under these circumstances, we think that this 
convicti(jn should not he sustained, and this rule should be made absolute to 
set it aside. 

T. A. P. Conviction set aside. 


NOTES. 

l.Sf*; also (IWlRj P.R. 9 , {1901) 29 Cal., 2S6. J 
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appellate civil. 

The ii4th April, ISUT. 

Present : 

Mr. Justice Tottenham and Mk. Justice Ameer Ali. 


Gossain Dalmar Puri Plaintiff 

versuB 

Bepin Beliary Mitter and another Defendants.' 


LimttaUon Act (XV of 1H87), Schedule 11 Art 144 — Symbolical pcssesston. 

The plaintifif Dalmac Pari’M prodecessor in title, one Goswn Lachmi Naruin 

Pun, acquired the share of *2 annas and 8 pies in certain inoiizahs by purchase at a sale held 
in execution of his own dfciee against one HetNarain Singh, and in September 187i obtained 
symbolical posaession 

In December 1874, Het Narain Singh and his co-x>barerH granted a perpetual lease to 
one Gokulanund, reserving a nominal rent. Subsequently Gossain Lachmi Narain Pun 
brought a suit for possession of the 2 annas and 8 pies share against Het Narain Singh and 
his oo-sharers, and after the death of G-ossain Lachmi Narain Pun, Gossain Dalmar Puri 
obtained a decree, li^ March 1882, Gnssain Dalmar Pun obtained symbolical possession in 
execution of that decree. 

On the 29th January 1887, Hopin Behary Milter purchased at a sale in execution of a 
decree against Gokulanund, the right of the latter as h'ssce, and obtained, through the 
Court, H>uibolical possession of the same. 

Gossain Dalmar Pun then instituted this suit to recover possession of the said 2 annas 
and 8 pies share against Bepin Behary Mitter and Gokulanund in December 1887, that is, 
18 years after the grant of the by Hot Narain Smgh and his co-sharers to nokulaniind. 
The defence set up was limitation 

Held, that the suit was barred by limitation. 

Held also, that when the lea.se purports to be a perpetual lease without reversion to the 
grantors, and no rights reserved to them, but only a £521) nominal rent, svmbolical 
possession as against the grantors would not be effective against the lessee, and Ihiis save 
the bar in limitation 

Bejoif Chunder Batierjee v. Kalltt Prosonno Mookevjee (I. L. R., 4 Cal , §27) referiedto. 
In this case one Gossain Lachmi Narain Puri, the predecessor in title of 
the plaintiff Gossain Dalmar Puri, in execution of his own decree, on the 16th 
of November 1873, purchased the share of the judgment-debtor, one Het 
Narain Siugh, in mouzah Rampore Balwa and other mouzahs Gossain Lachmi 
Narain Puri then obtained a sale certificate on the 26th of July 1874, and on 
the 30th of September of the same year obtained, through the Court, symboli- 
cal possession. 

Subsequently he instituted a suit, alleging that he was dispossessed, 
against Het Narain Singh and his co-sharers fof the recovery of possession of 
his aforesaid share. On the 31st of March 1881, after the death of Gossain 
Lachmi NaramPuri, his disciple and successor, the plaintiff Gossain Dalmar 
Puri, obtained a decree forihe 2 annas and 8 pies share which had belonged 
to Het Narain Singh, and on the 15th of March 1882 obtained, through the 
Court, symbolical possession 

In the meantime, that is to say on the 4th of December 1874, Het Narain 
Singh and his co-sharers bad given a permanent lease to one Qokulanand. In 
execution of a decree against Gokulanand, his leasehold interest was sold to 
one Bepin Behary Mitter, who on the 29th of January 1887 took delivery of 
possession of the same. 

* Appeal from Appellate Deoree*No. 1814 of 1889 against the decree J. Crawford, Reg., 
Judge of Gya, dated the 10th of August 1889, reversing the decree of Baboo Amritii Lai Pal, 
Subordinate Judge of Gya, dated the 18th of December 1688. 
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This suit was brought by the plaintiff, on the 7th of December 1887 
against Bepin Bebary Mitter and Gokuianand to recover possession with mesne 
profits of the 2 annas and 8 pies share in the aforesaid mouzahs. The main 
defence was that the plaintiff’s suit was barred by limitation. 

The first Court was of opinion that Gokulanand’s possession was not 
adverse to tiie plaintiff. That Court further held that the symbolical 
possession obtained by the plaintiff of the disputed share of 2 annas and 8 pies, 
on the 15th of March 1882, >vas possession not only as against Het Narain 
Singh and his co- sharers, but as against Gokuianand also, who claimed through 
them, and that such delivery of possession saved this suit from limitation even 
[522 j ]f Gokulanand’s possession was adverse He, therefore, decreed the 
plaintiff’s suit. 

The Lower Appellate Court diff'ered from the conclusions arrived at by the 
first Court, and held that Gokulanand's possession was adveise to the plaintiff's 
rights , and that inasmuch as the defendants “ set up their own title to a 
leasehold right adversely to the plaintiff’s pght to immediate possession, and 
they have maintained their possession for all these years, and in spite of the 
symbolical possession taken under the previous suit.” the suit was barred under 
article 144 of the second schedule to the Limitation Act. 

The plaintiff' preferred a special appeal to the High Coi]^t. 

Mr. Woodnnffe, Baboo Karuna Sindhit Mukprji, and Baboo Jogender 
Qhundra Ghose, for the Appellant. 

Mr. Evans and Baboo AtuL Krishna Ghose for the Respondents. 

Baboo Karuna Sindhu Mukerji, for the A])pellant — The respondent, 
Bebin Behary Mitter, who purchased the interest of Gokuianand, was hound 
by the decree against the lessor, Het Narain Singh, and the symbolical 
possession obtained under it on the 15th of March 1882. Symbolical possession 
cannot give a fresh starting point 'againt third persons only, viz , persons claim- 
ing an equal right with the appellant — Mukerjt v. Eain Chunder 

hysack U. JLj. R., 5 Cal,, 584 , 5 C. L. R., 54H), J uggohundhu Mitter v. Puma- 
nund Go'isami (J. L. R., 16 Cal., 530). The decree against the lessor could not 
be wholly infriictuous The appellant’s title against the lessor was not barred 
according to the Full Bench decisions. His possession was through his lessee. 
If the suit was barred against the lessee, it would be barred against the lessor 
also. Further, unless it was found t hat the respondents held the lease with 
the knowledge of the appellant for more than tw^elve years, the appellant’s 
suit could not be held to be barred by limitation — Petaviber Baboo v. Ntlmony 
Singh Deo (I. L. R., 3 Cal., 793), Ram Chunder Sinqh v. Madho Kumari (I.L,R., 
12 Cal., 484), Tekactnee Goura Coomaree v. Saroo Coomaree (19 W. R., 253). 

[523} Mr. Evans, for the Respondents. — The symbolical possession taken 
hy tlie appellant in September 1874 extinguished the title and possession of 
Het Narain Singh in the disputed mouzahs. The right and possession of Het 
Narain Singh being extinguished, the respondant No. 2 entered into possession, 
alleging a grant from Het Narain Singh and his co-sharers This possession 
was adverse to the appellant — Bejoy Chunder Banenee v. KaUy Prosunno 
Mookerjee (T. L. R., 4 Cal., 327). Adverse possession is defined to be possession 
by a person holding on his own behalf, or" on behalf of some person other than 
the true owner, the true owner havings a right to imm^iate possession. 
Hence the respondent No. 2 and his representatives in title, not having been 
sued within twelve years, were in the position of third parties holding 
adversely. The symbolical possession, therefore, obtained by the appellant 
on the 15th of March 1882, against Het Narain Singh and hi<^ oo-sharers, 
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gave DO fresh star^ as oonbended for by the apji^llaDt — Juggobundhu 
Mitter v. rumanund Gossamt (J. L. B., 16 Cal., 530). The case of Bam 
Chufider Singh v. Madho Kumari (I. L. B., 12 Gal., 484) does not apply 
to the present case. It has been held that where the right of a tenant depended 
upon trespass, and was not recognised by tlie true owner of the land, the tenant 
was at lilrarty to plead adverse possession — Dinomont Dabea v. Doorgapersad 
Mozoomdar (B. L. B., 274 ; 21 W. B., 70), and the same rule has been followed 
by the Bombay Court in Maidtn Saiha v. Nagapa (I. L B., 7 Bom., 96). The 
appellant not having sued the respondents within twelve years from the date of 
the origin of his title, his remedy was barred by limitation. 

Babu Karuna Sindhu Muk^ji replied. 

The judgment of the Court (Tui'Tenuam and Ameek Ali. JJ.) was 
delivered by 

Tottenham* J. (Ameeh Ali, J., concurring) —In this case the Lower 
Appellate Court has differed from the first Couit iii holding that the suit 
is barred by limitation, and w j have to decide whether the District Judge was 
right or wrong. 

[5243 The suit was brought to eject the defendants from a 2 annas, 8 gundahs 
share ot a certain mouzah, and to obtain from them mesne profits in resj.>eot 
thereof. Plaintiff’s predecessor m title acquired the share in question of the 
whole mouzah Bampore Balwa, of which the mouzah now in question is a 
^'dakhili,” by purchase at a sale held in execution of his own dqcree against his 
debtor, Het Narain Singh, and obtained formal possession through the Court 
on the 30th of September 1874. 

In December 1874, Het Narain Singh, together with all his co'sharers in 
the mouzah, granted a perpetual mouroosi ticca of their " dakiiili to the 
defendant No. 2, reserving the almost nominal rent of Bs. 25 per annum. 

Subsequently the plaintiff’s predecessor brought a suit against all the 
maliks, including Het Narain, whose right had been sold to him, on the allegation 
that they had dispossessed him ; and after his death the plaintiff recovered 
a decree for the 2 annas 8 gandbas share which had been Het Narain’s 
on the 31st of March 1881. In March 1882 he obtained formal possession in 
execution of that decree. » 

On the 29tb of January 1887, defendant No. 1 having purchased at a sale 
in execution of a decree against defendant No. 2, the right of the latter as ticca- 
dar, obtained formal possession of the same through the Court. 

Plaintiff complains that be was then dispossessed of the 2 annas 8 gundahs 
share belonging to him ; and he instituted this suit to recover it in December 
1887 —13 yeans after the grant of the ticca by Het Narain to the defendant No. 2. 

The first Court was of opinion that the ticoadar’s possession was not adverse 
to the plaintiff ; and that he does not claim any right adverse to the plaintiff'. 
That Court further held that the formal possession obtained by the plaintiff of 
the share now in dispute in 1882 was possession not only as against the defendants 
in that suit, but as against the ticcadar also who claims through one of those 
defendants, and that such delivery of possession saves this suit from limitation, 
even U the ticcadar’s possession was adverse. 

The Appellate Court, on the contrary, held that the ticoadar's possession 
was adverse to the plaintiff’s right and that it had been [5253 held all these 
years ”, and therefore was sufiioient to bar this suit under article 144 of the 
schedule to the Limitation Act. 

My opinion is that the District Judge’s decision is correct ; and that 
althouj^ the ticcadar originally acquired no right whatever to that share of the 
mouzah which had* before the sale in 1874, belong^ to Het Narain Singh, yet 
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his possession immediately became adverse to the plaintiff; and that the latter 
cannot as against the ticcadar take any benefit from the formal possession 
obtained in execution of the decree of March 1881 to whiofi the ticcadar was 
no party. The plaintiff himself has repudiated any relation of landlord and 
tenant as between himself and the defendant, and by his suit declares the pos- 
session of the latter to be adverse to his rights ; and if that possession had been 
enforced for more than 12 years before this suit was brought, I do not see how 
the plaintiff can get rid of the bar of limitation. It might be more easy to do 
so if the ticcadar in question was a mere lessee of Hot Narain Singh, and if 
there purported to exist any reversionary right in the latter. It might in such 
case be argued that the symbolical possession ohtaiuod by the plaintiff as 
against Het Narain in 1882 was equallv effective as against one setting up to 
be his tenant or his ijaradar, and m possession on his account But here the 
ticca purports to be a perpetual estate, with no i eversion to the grantors, and 
no right reserved to them hut the nominal lent of Es 25 per annum amongst 
them all. The Full Bench decisions— Jtiggobumihti Mulcerjt v. Ham Chnnder 
Bysack (J, L. E., 5 Gal., 584, 5 0. L. E., 548) and Juggobundhu Mitter v. 
Purnariiind Gottsami (I. L. E., 16 Cal., 530j — cited for the appellant do not, in 
my opinion, govern the present case, in which, as 1 think, the defendant has 
been in adverse possession for more than 12 years before suit, and not on behalf of 
the party against whom the plaintitT obtained a decree.* in 1881 and got 
symbolical possession in execution of that decree. In the case of Bejoy Chunaer 
Banerjee v. Kaily Prosomw Mookerjae (1 L. E., 4 Cal., 327), this Court 
pointed out the distinction as regards a plea of limitation between a person 
holding as tenant for a term under a party in wrongful possession, and one 
holding as owner and not as lessee on the term of paving a fixed sum 

annually to the former owner, although wliat lie pays is called reM. .\nd that 
distinction is one which I think must tell in favour of the defendant in the 
present suit. 

The Privy Council decisions cited for the appellant — Rom Chundcr Singh 
V. Madho Kuman (I.L.E., 12 Cal , 484) and Tekaetnee Gonra Loomaree w. Saroo 
Coomarec (19 W.E., 253) — do not seem to me to he applicable to this case. 
Those cases only show Miat a tenant cannot plead limitation in a contest with 
his landlord in respect of an adverse right as a perpetual tenure-holder except 
from the date when the landlord has had notice of such adverse claim. And 
this ruling does not further the plaintiff's case before us. 1 am of opinion that 
the defendant is entitled to raise the plea of limitation, and that the Lower 
Appellate Court has properly found that the possession was always adverse to 
the plaintiff, and I would accordingly dismiss this appeal with costs. 

A. F. M. A. E. Appeal dismissed. 


NOTES. 

£ It was hold in fl900) 5^5 Bom , 276 on a reviei\ of the cases, that symbolical possession 
IS gnod as against the judgmeiit>debtor but not as against third parties. See also 16 Bom 
722 ; (1694) 19 Bom , 620 ; (1907) 6 C.L J., 479. ' 

lu (1903)20 Mad., S07 Sir V. Bhashyam AYYANQAK J. in holding that a leeseeT during 
the continuance of Iiis tenancy, eannot prescribe adversely to the landlord, explained 
this case thus, ** In 18 Cal, 520, a permanent lease of certain mouzas was granted 
by the judgment-debtor, after hib right, title and interest therein had been sold in execution 
of the decree. . . . The le.ssee having been let into jiosHOSsion under a permanent lease by the 
judgment-debtor, it was void as against the prior purchaser, and the lessee, therefore, was in 
possession really as a trespasser as against the purchaser, professing to hold for upwards of 
of thirteen years the land as a permament lease. It was, therefore, held that he acquired 
a right of permanent occupancy by prescription 
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APPELLATE CIVIL. 


The 11th June, 1891. 

Present : 

Sir VV. Comer Petheram, Kt., Chief .Justice and 
Mr. Justice Ghosb. 


Dakhina Churn Chattiopadhya Defendant 

versus 

Bilaah Chunder Boy Plaintiff." 


Jiinsdtction — Act VI of 1871, s. 18 — Sale in execution — Local limits 
of juusdiction under Act VI of lH7l — Practice — Formof action. 

Where a District JudG;e, uuder the authority vested in him by Hcction 18 of Act VI of 
1871, has assigned to a Subordinate Judge the IocmI limits of his particular jurisdiction, that 
officer can only exercise jurisdiction within such local limits. 

Ohlioy Chum Ctxindoo v. Golain Ah (I. L. R , 7 Cal., 410) and Prem Chand Dey v. 
Mokhoda Debt (I. L. R., 17 Cal., 699) followed. 

Th 18 was a suit to set aside a sale held by the Second Subordinate Judge of 
Dacca on, amongst otlier grounds, the ground that the ^327] piropertv was not 
situate within his jurisdiction, hut fell within that of tlie First Subordinate 
Judge 

The facts of the case, so tar as they are necessary foi this report, are 
as follows: — The plaintitl was the owner of certain property situated in 
Beecharam’s deori within the town of Dacca, and within the jurisdiction of 
the First Subordinate Judge of that district, he having become possessed 
of the property on the 29th March 1883 as the purchaser at an execution 
sale of the rights of his ancles Nobui Chandra, Bharat Chandra, and Atul 
Chandra Roy. ^)uhse<luentlv to this purchase one Sfiyaina Sundari Dobi 
obtained a decree against Nobin Chandra and ins brothers in the Court 
of the First Subordinate Judge of Dacca, and applied for and obtained in that 
Court a transfer of this decree for execution to the Court of the Second 
Subordinate Judge of that district, on the ground “that the jiidgmont-debtor 
had no property within the jurisdiction of this Court," and at a sale held 
in execution of this decree the present defendant on the l»5bh September 1^86 
became the purchaser, and, under process issuing from the Court of the Second 
Subordinate Judge, took possession of the property. It appeared that on the 
20th January 1883, there being two Subordinate Jydges in the district of Dacca, 
the District Judge of Dacca, under the provisions of s. 18 of Act VI of 1871, 
assigned to each of these Subordinate Judges the local limits of their particular 
jurisdictions ; assigning to the First Subordinate Judge the Sudder thannah and 
the thannah of Naraingunge, and to the Second Subordinate Judge the remainder 
of the district. In 1887, however, the whole of the town of Dacca was in- 
cluded within the Sudder thannah, and the jurisdiction of the two Subordinate 
Judges was re-affirmed on the 4th February 1887 by the District Judge in 
accordance with the robocari of the 20th Januarv 1883. This assignment 
of jurisdiction was duly confirmed and sanctioned by a notification of the 
Government, dated the 6th February 1888, published in the CulcjiUa Gazette 
of the 29th February 1888. ^ 

' Appeal from Original Decree No. 800 of 1889, against the decree of Baboo Beni 
Madhiib Mitter, Buhordmate Judge of Dacca, dated the 30th of August 1889. 
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The defendant contended that the division of jurisdiction effected by the 
order of the District Judge was made for administrative purposes only, and 
that as both the Subordinate Judges had been appointed Subordinate Judges 
of the district of Dacca, both of them had jurisdiction to sell properties situate 
within that district. 

[8283 The Subordinate Judge held that the Second Subordinate Judge of 
Dacca had not jurisdiction to sell the property, as it was situated within the 
jurisdiction of the First Subordinate Judge, and set aside the sale. 

The defendant appealed to the High Court. 

Baboo Snnath Das and Baboo Bykanta Nath Das for the Appellant. 

Dr. Troilokya Nath Mitter and Baboo Han Mohun Chuckerhaii for the 
Respondent. 

Baboo Simiath Das. -“The division of jurisdiction was merely for adminis- 
trative purposes fsirkar v. Ram Chtimhr By sack (unreported), 
and on appeal Ram Chunder Bysack v iJtnonath Sama C. L. R , 470), in 
which latter case the Privy Council say the / wish to throw no doubt whatever 
upon the decision of the High Court, by which it was held that the Principal 
Sudder Ameen had jurisdiction to issue execution. 

Dr Troilokya Nath MitUr. — The decision in the unreported case was under 
8. 3, Act X of 1844, but the Privy Council in 5 C. L R./470, do not decide 
the appeal on either that Act, or Act VI of 1871. The case of Obhoy Churn 
Coondoo V Golam Ah (I L. R., 7 Cal., 410) is in my favour as showing that 
the Second Subordinate Judge liad no jurisdiction, as also the case of Prom Chand 
Dey^y. Mokhoda Dohi (I. L. R , 17 Cal , 699). The High Court would have no 
power to give jurisdiction to the Second Subordinate Judge over land situated in 
another sub-district — see Kamuu Smidan Chowdhran? v Kali Prosunna 
Qhosc (I. L R., 12 Cal . 225). 

The following judgments were delivered by the Court : — 

Petheram, C.J. — 1 think that the Subordinate Judge was right to set 
aside the sale, and tliat the appeal must be dismissed. 

The point IS concluded by the decision^, in f-he cases of Obhoy Chum 
Coondoo y. Golam Ah (1. L. R , 7 Cal., 410) and Prem Chand Dty v Mokhoda 
Dehi[l L. R. 17Cal., 699). 

Ohose, J.— The question raised m this appeal is whether a sale held by 
the Second Subordinate Judge of Dacca (Baboo Mutty Lall Sircar) on the 16th 
September 1386, in execution of a decree [d29] passed by tlie First Subor- 
dinate Judge of the same district, was a bad sale for want of jurisdiction. 

It appears that, in exercise of the powers vested in him by section 18, Act 
VI of 1871, the District Judge of Dacca, on the 20th January 1883, defined the 
local limits of the jurisdiction of the First and Second Subordinate Judges of 
that place. And the Court below in this cabO finds — and there can be no doubt 
as to the correctness of that finding — that the property which was sold on the 
15th September 1886 bv the Second Subordinate Judge is, or at any rate was 
then, situate within the local jurisdiction of the First Subordinate Judge as 
defined by the District .fudge 

A question was raised before us in the course of argument whether, sup- 
posing that the order of the District Judge of the 2()th January 1883 applied 
to the Second Subordinate Judge, who then held office in Dacca, it could apply 
to Baboi^ Mutty Lall Sircar, who was subsequently, in the year 1884, 
appointed as a Subordinate Judge of Dacca, and who would have, as such Subor- 
dinate Judge, jurisdiction over tiie whole of the district. But on looking at the 
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oorrespondence which took place in the year 1884 between the then Dietriot 
Judf^e and the Hi^'h Court on the subject, after Baboo Mutty Lall Sircar's 
appointment, and which correspondence we thought it necessary to send for, as 
also the letter of the District Judge, dated the 14th May current, it seems to be 
perfectly clear that Baboo Mutty Lall Sircar held the position of the Second 
Subordinate Judge, and as such exercised jurisdiotiou within the local limits 
assigned to the Sfcotid Subordinate Judge by the order of the District Judge of 
the 20tb January 1883. 

That the two Subordinate Judges of Dacca exercised jurisdiction over 
dififerent local limits appears also from the fact that the decree-holder in this 
case, before he caused the sale of the property in dispute, petitioned to the 
First Subordinate Judge for a transfer of his decree to the Court of the Second 
Subordinate -ludge. under sections 223 and 224 of the Code of Civil Proce- 
dure, upon the ground that the judgment-debtor had no property “ within the 
jurisdiction of this Court,” f.r., the Court of the First Subordinate Judge. 
[530]* And having thus got the decree transferred, he applied to the Second 
Subordinate Jodge, Baboo Mutty Lall Sircar, for sale of the property in 
question. 

It seems, therefore, that the Second i^ubordinate Judge of Dacca had no 
local jurisdiction o;^er this property, as laid down bv the District Judge of 
Dacca in accordance with section 18, Act VI of 1871. 

But then it has been contended before us, upon the authority of the deci- 
sion of the Judicial Committee in the case :>f Ham Ohtindei' Bysack v, Dinonath 
Surma Sircar {5 C. L. R., 470) and that of a Divisional Bench of this Court 
(Louis Jackson and McDonnell, JJ.) in the same case (unreported), that 
the division of jurisdiction etYected bv the order of the District Judge was 
made for administrative purposes only, and tiiat it could not go beyond taking 
cognizance of original suits , and that, therefore, Baboo Mutty Ltll Sircar 
having been appointed a Subordinate Judge of Dacca, could not he said to have 
no jurisdiction to sell the property in question. 

The case of Duwnath Sircar was, as has been rightly observed by the 
Court below, a very different case from that which we have i)efore us There, 
the property sold was situate partly within the local limits of the Principal 
Sudder Ameen (now st\led Subordinate Judge) at Dacca, and partly within that 
of the Principal Sudder Ameen at Furreedpore, as defined by an order of the 
District Judge under section 3, .Act IX of 1844 (both Dacca and Furreedpire 
being at the time within the jurisdiction of one and the same District Judge). 
And therefore each of these officers had the power to sell the property. The 
plaintiff claimed under .i sale hold by the Principal Sudder Ameen of Furreed- 
pore in execution of a decree passed by that officer ; but it was contended 
by the defendant, who had purchased the same property under a sale held 
by the Principal Sudder Ameen of Dacca, that the Subordinate Judge of Furreed- 
pore* had no jurisdiction to sell the property, and that the purchase under 
that sale w^as a hmami purchase for the judgment-debtor. The High Court 
held, in the first place,* that the said purchase was not benami, and they then 
C«8I] dealt with the effect of section 3, Act X of 1844, which was the law 
applicable to that case, as also of section 18, Act VI of 1871. :is regards the 
jurisdiction of two or more Principal Sudder Ameens appointed to any place. 
In dealing with this matter they expressed a view which no doubt supports the 
contention of the appellant in this case. But it will he observed that the 
judgment of the Judicial Committee in appeal against that decision turned 
upon the first-mentioned point, yiz , the point of benami. They held that the 
purchase under which the plaintiff olaimed was a' benami purchase for the 
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judgment-debtor, and therefore ho was not entitled to recover. They then 
observed as follows : — 

“ It is not necessary, therefore, to decide whether the Principal Sudder 
Ameen had jurisdiction to issue the execution under which the plaintiff’s vendor 
purchased the estate, but their Lordships wish to he distinctly understood that 
they throw no doubt wliatever upon the decision of the High Court by wliich 
it was held tlv.it the Principal Sudder Auioen had ]urisdiotion to issue the 
execution.” 

1 do not understand the Judicial Committee afhrming all the remarks 
made by Jackson, J., as regards the effect of s. Act X of 1841, as also that 
of s. 18, Act VI of 1871. As already observed, tne law which the High Court 
had then to deal with was the former Act and not the latter Act, the language 
whereof, I may here observe, is somewhat different. 

I do not think we are bound by .inv observations which were then made 
as regards the provisions of s. 18, Act VI of 1871. On the other hand, there 
is a more recent, decision hv another Divisional Bench of this Court (PONTIPEX 
and Field, J»1.) m lUtd VA\m oi Oblwq Churn Coondoo v Golam Ah (I. L. &., 
7 Cal., 410) which is a distinct nuthontv in support of the view taken by the 
Court below, that the Second Subordinate Judge of Dacca had no jurisdiction 
to sell this property. • The question raised in that case was no doubt 
as to the jurisdiction of two Munsifs , hut I think tha{ the same reason- 
ing as to two Munsifs holding othce in the same inunsiii (as it was in that 
case) applies to two Suhordinatie Judges in the same district, whoso territorial 
juriscliction has been [5323 defined under section 18, Act VI of 1871. That 
section runs as follows 

“ The Local (jicjvernment shall fix, .and may from tune to time vary, the 
local limits of the jurisdiction of am Civil Court under this Act Provided that 
where more than one Subordinate Judge is appointed to any district, and where 
more than one Miinsif i-. appointed to any munsiti, the Judge of the District 
Court may assign to each such Subordinate Judge or Munsif the local limits 
of his particular jurisdiction within such district or munsifi, as the case may 
be. 

The present local limits of the jurisdiction of every Civil Court (other than 
the High Gouifc) sliall he deemed to he fixed under this Act.” 

And It was held in Ohhnif Churn Coondoo v Golam Ah (I L.R., 7 Gal., 410) 
that when a District Judge under section 18 assigns local limits to Munsifs, 
the jurisdiction of each Munsif is confined to the particular limits assigned to 
him, that there is nothing in section 18 to limit its operation to the institu- 
tion of regulai suits, and that a Munsif has no jurisdiction to attach or sell 
property within the jurisdiction ot another Munsif, as defined by the District 
Judge. 

This construction of s. 18, Act VI of 1871, was apparently accepted as law 
until the year 1887, when the Legislature thought it necessary to alter 4hat 
section in material respects (see .Act XJl of 1887, s. 13). 

I think we ought to follow the case of Ohlioy Churn Coondoo Golam Alt 
(I. L. R., 7 Cal , 410) and to hold that when the District Judge, under the 
authority vested in him by s. 18, Act VI of 1871, assigns to a Subordinate 
Judge the local limits of his particular jurisdiction, that officer exercises juris- 
diction within and not outside (wholly) such local limits. 

In this connection we may refer to some of the observations that were made 
by a Full Bench of this Court in the case of Piem Chand Dey v. Mokhoda Debt 
[I.L.R., 17 Cal., 699 ^703)] , and they were as follows : — “ By a. 16 of the Code 
of Civil Procedure, suits for the [d33] recovery of immoveable property, 
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or for the determination of any other right or interest in immoveable property, 
must be instituted in the Court witiiin the local limits of whose jurisdiction 
the propel ty is situate This shows that the object of the Code is to limit 
the territorial jurisdiction of the Courts in regard to the property that they 
are entitled to deal with. " And later on — “ So far as the Procedure Code is 
concerned, execution of a decree is onlv a continuation of the suit, and there 
appears no legitimate reason why a Court in the latter stage of the case should 
have greater powers than it possessed in its institution. But however that maybe, 
a comparison of s 223 with the last paragraph of s 649 seems to us to indicate 
that territorial jurisdiction is a condition precedent to a Court executing a 
decree.” 

Tn this case, already mentioned, the decree was passed by the First 
Subordinate Judge, and the property which the decree-holder caused to be 
sold was situate witliin the jurisdiction of that Court, as assigned to it by the 
District Judge , and it follows tluit the First Subordinate Judge, and not the 
Second Subordinate Judge, was authorized to execute the decree and sell the 
property in question. The transfer of the decree from the Court of the First 
Subordinate Judge to that of the Second Subordinate Judge was evidently 
obtained hv a misrejiresontation of facts, and this transfer would not give to 
the Second Subordinate Jutige a lurisdictioii which he did not otherwise jiossess. 

Ulion these gnmnds, [ think that the Court below was right in holding 
that tlie sale lield hv the Second Subordinate Judge was void, and in decreeing 
the suit upon that ground, without going into the question of fraud in the 
matter ot the sale raised by the plaintiff. 

T may here observe that the proper form of action in such suits is not that 
the sale he set aside, hut to have it declared that the sale is void and ineffectual, 
so as to pass any title to the auction-imrchasor - and that is what the plaintiff in 
this case sub'^taiitially asked for, although the prayer was also that the sale 
be set aside The decree of the Subordinate Judge however, is that the 
suit be decreed and the sale he set aside That, 1 do not think, is [584] 
the proper deciee to make, but, as no objection has been raised before 
us on this score, it is not uecessarv to sav .luvthing more on the subject, for 
the decree is substantially .ight 

The appeal will he dismissed with costs, 

T. A. P. Appeal dismissed. 


NOTES 

also (1897) 19 AIL. SOR , (1901) P. L R , 16R.1 
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[IBCaLSSi] 

APPEf^LATE CIVIL. 


The 26th June, 1H91. 

Present : 

Sir W. Comer Pktheram, Kt., Chief Justice, 
AND Mr. Justice Beverley. 


Baij Nath Singh and others Plaintilfs 

veisus 

Sukhu Mahton Deiendant. 


Evidence Act 1 oj IH72, ss. 3o’74 —Pnhltc document — tleqnlation XII of IHI?^ 

fi. 16 — Rent, suit foi, , 

\ “ r«s A. /iflHfrJ’ prepared by ji patwari under rules f rimed by the Board of 
Bovciiuc undeL IG of Begulatioii Xll of 1S17 i.s nut a public document, nor is the patwari 
preparing the same a public servant 

These appeals arose out of a number of rent suits, tned m two groups, by 
different oflicers, brought liy the pi imtitTs against a nunilier of ryots of iiioiizah 
Miandarpur Kheronia in the district of Patna. The contested facts in these 
cuses related to the rates of rent, the areas of tlie lioldings, the lainas, that is, 
the amounts of rent payable annually for the lioldings, and tlie payments. 
The mam facts in both groups of cases being vnliialU the same, it v\ ill be 
suflicient to deal with one onl\ of these cases so far as such facts and the 
findings of the lower Couits are concerned 

Amongst the documentary evidence relied upon b> the plamtilVs before 
the Munsif, was a certain T^is kkaiia Ueqistei (so callt'd from the number of 
columns in the statement or register) touching the quest ion of rates, purporting 
to have been submitted by a deceased patwari during tfie time of the 
former proprietors. This legister was one of a number of registers which 
patwaris are bound to keep in accordance with certain rules of the [336] 
Board of Ke\enuo (Revenue Olticers’ Manual, ('liapter XJV, page 37) 
drawn up under s. 16 of Regulation XII of 18 J 7. On the ques^on of the 
admissibility and weight to he attached to this document the Munsif held 
that the statement was, strictly speaking, not a public document either under 
s. 74 of the Evidence Act or under Regulation XTI of 1817, and that the 
statement in question had “ no independent probative force,” and on tlie whole 
case decided that the plaintiffs had failed to prove tlieir allegation regaling 
the jamas, and that the defendants had failed to prove their allegation as to 
payment ; and he accordingly gave the appellants decrees lor the amounts due 
according to the jamas admitted by the i'espoudents, without deciding any 
question regarding the areas of the holdings find the rates of rent, which he 
thought were irrelevant 

• Appeal from Appellate Decree No 1454 of 18H9, agamst the decree of Baboo Oirish 
Ghunder Ghowdhry, Subordinate Judge of Patna, dated the 27th of March 188U, modifying the 
decree of Baboo Han Kristo Ghatterji, Munsif of Patna, dated the 22nd of Juno 1888. 
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The plaintiffs appealed to the Subordinate Judge, who upheld the Munsif's 
decision ; but on the question of the admissibility of the T&is khatui Begi^iter, 
said — ** A good deal was said as to the nonadmissibility and admissibility of 
the 23 khana register as evidence against the ryots of their rates or jamas. The 
register appears to have been prepared bythepa^u^arz and submitted to the Collec- 
tor in accordance with the rules framed by the Board of Bevenue under s 16 of 
Begulation XII of 1817, and may therefore he regarded as a register made by 
a person in performance of a duty specially enjoined by the law of the country 
in which such register is kept, even if it cannot be treated as a register kept by 
a public servant in the discharge of his duty. 1 think it is admissible under 
s. 35 of the Evidence Apt, but it seems to me that its weight against the ryots 
IS not much. These registers are prepared behind the ))ack of the ryots, and 
the patwaris who prepare them are generally under Mic influence of the zemin- 
dars, from whom they receive their pay, although their status under the law 
is somewhat different from that of a servant of fhc zemindar.'* 

Against this decision nflirming that of th^' Munsii the (plaintiffs) appellants 
appealed to the High Court on, amongst other grounds, the ground that the 
lower Court had not adduced sufbcienfc and satisfactory reasons for refusing to 
treat the 23 khana statements as furnishing materials on the question of rates. 

[5363 The Advocate-General (Sir Chailea Paul), Mr. R. E, Twidale, and 
Baboo Lai Mohan^Doss for the Appellant. 

Dr. Rash Behan/ Ghose and Baboo Mohahoer Sahtii fi>r ijic ^Respondents. 

The judgment of the Court (Pethkuam, C.J., and Hevkkt.i:y, J.) was 
delivered by 

Pethepam, C.J. — These are two groupsof second a[)peals TIus first group 
begins with No. 1454: of 1S89, and goes uji to No I50*ii of 1SH9 , the second 
group begins with No. 1438 of 1890, and goes up tc/ No 1470 of 1890, and 
includes another case, No 1171 ol 1890. They ai iso out of suits for rent 
brought in respect oi land situated in an ^istati* in the district of Patna. The 
first group were a number of cases uihtitutod in tho mouth of May 1887 , the 
second group were a number ot cases instituted in the m(>nth of May 1888. 
They are between the tame fiarties, and in resuect of the same lands, but the 
first set of cases was tried in flic first instance hy one Munsif, and tn appeal 
heard by one Subordinate Judge ; the second set of cases was tried hy another 
Munsif, and the appeals from his judgment in tnosu cases hoard by another 
Subordinate Judge, and all those four officers have come to the same conclu- 
sion upon the facts. 

As I said just now. these are suits for rent, and the only question which 
had to be tried was, what wa.s the rate of rent which tho defendants were to 
pay to the plaintiffs for the occupation of their holdings. Tho plaintiffs in all 
these casdb gave a certain amount of evidence, and all four oflicers —both the two 
Munsifs who heard the suits in the first instance, and the two Subordinate 
Judges who heard the appeals — have absolutely disbelieved the plaintiffs' case. 
They have come to tbe conolusion that the case as presented on the part of the 
plaintiffs was untrue, that the evidence which was laid before them was of a ficti- 
tious kind, and that it was impossible to act upon it, and consequently they have 
come to the conclusion that the only decree they could give in favour of the plain- 
tiffs was a decree for the amount of rent admits by the defendants ; and no doubt 
that is the position which the plaintiff, the landlord, must find himself in when 
he attempts to prove the rate of rent by evidence which cannot be relied upon ; 
[337] he then necessarily occupies tbe position of claiming rent for a holding 
of which he has given no evidence that can be relied upon, and the consequence 
of that is, that tbe only thing the Court can do is to give him a decree for the 



18 Cat. B8fi 


SUEHA MAHTON [1891] 

rent admitted by the defendant. These being second appeals, these findings 
of fact are binding upon this Court unless tlie first Court of Appeal has com- 
mitted some error in law in arriving at those findings which gives us jurisdic- 
tion to interfere 

The first point that has been raised— and that is with reference to all 
these cases — is, that the learned Munsifs and the learned Subordinate Judges 
have committed an error of law in not giving proper effect to certain registers 
known as the Teih khana registers 

It appears that both the Munsifs and the Subordinate Judges have held 
that these were public documents within the meaning of section 35 of the 
Evidence Act, and were evidence, but they considered that, having regard to 
their nature, their value as evidence upon this point was verv slight, and that 
it was impossible to act upon them if the rest oi the plaintiffs’ case were 
concocted. 

As to that we think that the lower Courts arc right We think that even 
if these papers are evidence, they arc not conclusive evidence, and as to their 
probative value, that was a matter for the Judges who had to try the question 
of fact ; and both the Judges and the Munsifs thought that though they were 
evidence, their probative force, having regard to the mode in which the 
registers vrere kept, was slight, and therefore it was not safe to act upon them , 
and we cannot say they were wrong But in saying this /it must not be sup- 
posed that WJ 0 yiink thev are public documents at all under section 35 of the 
Evidence Act. They are documents winch are ]>repaied in the zemindar's 
ser i &hta hy person who is called the ?, wlio is paid by the zemindar 

but approved by the Collector, and these i egisters are no doubt kept for the 
information of the Collector The question is, does that make them public books 
or records kept by a public sei\ant in the discharge of his official duty? So far 
as wo can see, they are not official or public documents, and a palirari does not 
appear to us to lie a public servant or to have am ofticial duty lie is a person 
[ 538 ] who 18 a servant ol tlie zemindar ; his duties are portoimed in the 
scrishta of the zemindar on information supplied bv tlie zemindar and nobody 
else. Jt IS true that the object of tho hooks is to afford information to the 
Collector, but that does not make them binding as official r(3Cords of the facts 
contained in them, so far as we can see It appeals to us that quite sufficient 
amount of importance was given to tliose documents, and it cannot be said 
that any error of law has been committed in not acting upon them. 

The other point was, that in the first set of cases which were instituted in 
1887, the Munsif declined to allow ceitain questions to be put to some of the 
witnesses, and the Subordinate dudge, in dealing witii that objection, says he 
thinks that the questions ought to have been put, hut does not think it 
necessary to remand the caises on that ground, because in his op\pion, oven if 
the answers had been what the appellant expected them to be, that would not 
have affected the merits of the case. 

If the matter had stood there alone, no doubt a good deal might be said 
on behalf of the appellants to have the cases remanded in order to have those 
questions put to the witnesses , but, as T said just now, the same poiifts that 
arose in those cases were tried over again in the otlier suits which were 
instituted in the yeai 1888. In these suits, those questions were put to 
the witnesses and answers obtained froin them, but the answeis did not affect 
the conclusions as to the facts which werd arrived at both by tho Munsif who 
heard these cases in the first instance or by the Subordinate Judge who heard 
them in appeal, they being different officers to |hose who heaid the cases which 
were instituted in 1887. 
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We think that these are nothing* but questions of fact which have been 
decided in these cases by the first Court of Appeal , that no error in law has 
been cornmitted by that officer which has affected the decision of these ques- 
tions of fact ; and that all these appeals must be dismissed with costs. 

ippeal dismissed, 

T. A. P. 


NOTES. 

[This was followed in (1895) 2H Cal., 366 but ace l‘i C. W N , cliv ] 


[539] MATRIMONIAL JURISDICTION. 

The June, 1H91, 

Present. 

Mr. Justice Wilson. 

Hunter 
versus 
Hunter '* 

Prcu'tice — Decree ah^nhite, apphratnni foi -iJerwc nisi, mm-servicc 
nf — Notice <{f motum -Divorce 

In «iii upplication to have a dociee msi made alKolute where it «ippeared that the decree 
had been passed er paiie, after th(‘ original suiiiiiiorm had been pcrsonalh served on the 
respondent, and that owing to thih, the petitioner being unable to discover the whereabouts 
of the respondent, w’ho had left Calcutta iminediatelv after th(' decree Wfih passed, no cop\ 
of the decree had been served on him or notice of the application givrii him. 

Held, that sufficient cause was sbow'ii ff>r the dot roe being made absoluti . notwithstand- 
ing it had not been served or notice of the application given, and order made act ordiriglv. 

This was an application on behalf ol the petitioner to have the decree nisi 
which had been passed in this suit on the IHth Decorahor 1890 made alisolute. 

The original summons in the su»t had been sorveci persomillv on the res- 
pondent, but as no appearance was entered b\ him, the suit was heard ex 
parte, and the allegations of adultery and cruelty set out in the petition having 
been duly proved, the usual decree msi was passed* 

No copy of the decree vras served on the respondent, nor had any notice 
been given to him of the present application, which was based on an affidavit 
of the petitioner sworn on the 19th June, and a certificate of the Registrar of 
the same date to the effect that no appearance had been entered by or on behalf, 
of any person or persons, and that no affidavit in opposition to the decree msi 
being made absolute had been filed in the suit. 

In her affidavit the petitioner stated that she had not seen the respondent 
since the date of the decree, nor had she been able to ascertain where he had 
since been living , that a few davs after the decree was passed, she was informed 
that he had left Calcutta two davs after the decree for Vizianagram , that 
in the month of May she received information from Bombay that the 

* Original Civil Suit No. 5 of 1890. 
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[940] respondent was there, and that she then wrote to her informant to 
ascertain his address and received a reply saying that he had left Bombay ; 
that since leaving for Yizianagram the respondent had not returned to Calcutta, 
and that she had enquired of friends of the respondent and of persons with 
whom he had business dealings in Calcutta if they could give her his address, 
but without success, and that she had been unable to get any information 
regarding his whereabouts, and that consequentlv she had been unable to have 
a copy of the decree served upon him or give him notice of this application. 

Mr T A. Apcai' on behalf of the petitioner applied to have the decree 
made absolute, and submitted that under the circumstance he was entitled to 
the order asked for, notwithstanding that no copy of the decree had been served 
or notice of the motion given He referred to the cases cited in Belchambers’s 
Practice, pages 419 and 120, to the decision of Tukvelyan, J., in Hoskins v. 
Hoskins (unreported), and to Brown on Divorce, Appendix IT, page 534, 
Rule 80. 

Wilson, J. --On the iiuthorities 1 think vou have shown sufficient cause 
for making the decree absolute, and it will be made absolute accordingly. Costs 
of this a])plication will he cost in the cause. 

Attorney for ])etitioner . Baboo 0. C. (Janqooly. 

H. T. II. . Ordei made. 


[ 18 Cal. 540 ] 

PRIVY COUNCIL 

The *3Sth January and the ‘^Ist Fehtuaiy, J891. 

Present : 

Lords Watson, IIoimorsK, anj) Morris, and Sir R. Couch. 

Mahabir Pershad andothois Objectors, Appellants 

and 

Radlia Pershad Singh Petitioner, Respondent 

• and a cross -appeal. 

[On appeal from the High Court at Calcutta.] 

Mesne piofii'i- Kvidence — Presumption of fact. 

Id detcnniiiing the xnrsiip profits upon alluvial hind Ramed by accretion and Merced 
to the respondent, the amount of such profits depending upon [841] the quantity of land 
that had been under cultivation during a definite period, the Courts below found that, at 
the end of that time, an area of a certain number of bighas was cultivated land. There was 
no evidence, however, to show what had been the increase year by year of the area cultivated ; 
and, on this question, the appellants, objecting to the amount of the mesne profits assossed 
by the Court, could have produced evidence consisting of the papers usually kept in a 
zemindar’s serishta, showing how gradual the increase had been. But these documents they 
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withheld. Held, that, on the above facts, the Courts had properly presumed against them, 
that the ontire are.b of all the bighas above mentioned had come under cultivation from the 
beginning of the period. 

Appeal and cross-appeal from a decree (3rd February 18H5) of the High 
Court, varying an order (1 2th November J881) of the Subordinate Judge of 
Shahabad. 

The appellants were judgment-debtors under decrees adjudging to the 
respondent's father, and predecessor in estate, possession of 1,653 bighas of 
land gained from the Ganges in the Shahabad district, and also mesne profits. 
These were confirmed by tlie order of Her Majesty in Council of 29th June 
1871, which remitted tlie decrees to the High Court for ascertainment of the 
amount of mesne profits The appeals terminating in that order are reported 
as Pahahvan Singh v Mahay aja Muhesftur Hukhsh and MtiheHnar Bukhsh v. 
Meghbum Singh (9 B, L. R , 150) The present respondent, and decree- 
holder, possession of the land having been obtained in 1871, filed his petition 
on the 19th February 1880, claiming the detorminati(*n of the mesne profits. 
The proceedings tliereufion taken, as well as the previous litigation that had 
resulted m the Ordei in Council of 29th June 1871, are stated in then* Lord- 
ships* judgment. 

The High Court (Romesh Chunder Mittek and FIELD, J.I.), after tho 
appellants had tak^ri obioctions wiiich were disposed ol both in the Subordinate 
and in the Appellate Courts, finall\ determined the amount of •the mesne profits 
due at Rs 1,06,013, in amendment of the amount of Rs. 1,83,068 awarded by 
the Suhoidinate Judge After the appellants had filed their appeal from the 
order of the High Court, the respondent, by leave, filed his cross-appeal, alleg- 
ing that the Subordinate Judge had rightlv held him entitled to mesne profits 
on 1,079 biglias of lanri cultivated [ 342] from 1267 Fasli to 1280 (1865 to 
1873) at Rs 7 a bigha bv the year. 

Mr. W, Arathoon, for the appellants, among other reasons for the over- 
estimation of the mesne profits, which he contended had occurred, submitted 
that the High Oo'U’t should not have allowed, in reference to either of the 
decrees, a uresumption in favour of the decree- holder to the effect that an area 
of 1,079 high IS ha-l oomo under cultivation as far back as the Fasli year 
1272 (1880). On this thev had acted, hut not with the support of the survey 
map. * 

Mr. R. ])nifne and Mr J D. Mayne, for the resiiondent and cross-appel- 
lant, were not called upon. 

Their Loid-^hips' judgment was afterwards, on February 21st, delivered by 

Sir R. Couch,— Tho proceedings which are the subject of this appeal and 
cross-appeal were taken for the determination, of the mesne profits of two 
tracts of land situated in mouzahs Eharha Tand, Pharhada Mahrowli, 
and Pranpore, pergunnah Bhojepore, tor 12 years from 1269 to 1 280 F.S. inclusive, 
under a decree of 1863, and for 1 1 years from 1267 to 1280 inclusive, under a 
decree of 1865 The two decrees were made .by the High Court — one on 2l8t 
July JL863 and the other on tho 3 1st July 1865 — in favour of the father of the 
respondent in the principal appeal, for possession of lands gained from the bed 
of the Ganges in the above mouzahs, and for mesne profits. The former of 
these decrees was, on an application for review, confirmed by the High Court 
on the 29th April 1864, and the latter was, on a like application, set aside on 
the 17th April 1866. On appeal to Her Majesty in Council in both oases judg- 
ment was given by the Board, which was confirmed by an Order in Council of 
the 29th June 1871, that the respondent's father, the plaintiff, was entitled to 
possession with mesne profits of so much alluvial land as lay to the north and 
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west of the red line in the map annexed to Her Majesty's Order in Council, 
while the defendants, the present appellants, were entitled to the land situated 
on the south-east of the said line. Afterwards the respondent's father was, by 
an order of the Court of Shahabad, in execution of the decree of Her Majesty 
in Council CS43] put in possession of the lands decreed to him. Objections to 
the proceedings were from time to time taken hy the defendants, and the final 
order was made on the 27th Auf^ust 1877, and confirmed by the High Court 
on the 27th March 1878. 

On the 17th February 1H80 the respondent, who had succeeded as heir 
to his father, made an application for fixing the amount of tfie mesne profits, 
and tlie Court Amm having, by older of the Court, made a report on the subject, 
the apfiollants filed objections. Tliev were eleven in number, but the fourth 
is tiio material one. It is that the quantities of cultivated and uncultivated 
lands as estimated by the amin are incorrect The Subordinate Judge framed 
tlie following amongst other issues — “ Of the lands whereof mesne profits are 
claimed, how much is under cultivation ami how much out of cultivation ?’* 
On that issue the Suliordinato Judge held that 1,083 bighas tOcottahs 15 dhoors 
of land were under cultivation from 1267 down to tlie year when possession 
was delivered to tlie decree- holder As the periods for which mesne profits 
were aw'arded by the two decrees differed, it was necessary to determine 
what quantity of this land was covered by each decree Thfe Subordinate Judge 
compared the total amount of land, under cultivation and out*of cultivation, of 
which the respondent had l)een put in possession under the two decrees, with 
the 1,083 bighas 5 biswas 15 dhoors which were proved to be under cultivation, 
and found that the Uiifl under cultivation covered bv tlie decree of 1865 was 
261 bighas 6 biswas. This being deducted from the amount covered by both 
decrees left H21 bighas 19 bisw'as 15 dhocirs for tlie decree of 1865. And he 
awarded mesne piofits of 261 bighas 6 biswas for twelve velars from 1269 to 
1280 at Rs.7 per bigha, and of 82ibighas lObisw^as 12 dhoorsatRs. 14 perbigha. 

Both parties appealed to the High Court, whicli thought there should be 
a further inquiry as to what was the quantity of the cultivated land within 
tlfe area decreed in the second suit, and remitted the case to the lower Court 
for that purpose On the 21th March 1884 the Subordinate Judge — the 
successorof the Judge who made the former order — decided that 1,079 bighas were 
the area of the cultivated land in the first suit, and only 23 bighas 14 cottahs 
8 dhoors the cultivated area in tlie second suit, [6443 and awarded mesne 
profits for the whole at Rs 7 per biglia annually. The lesult was that there 
was an increase ol about 20 higlias at Rs. 7 per bigha, and a reduction in the 
defendants’ favour of Rs. 7 per bigha on 821 bighas. With this finding the 
case was returned to the Higli Court for disposal. J^otli parties filed obiections 
to the finding. With regard to the quantity of cultivated land up to 1271 
inclusive, the High Court differed from it, and upon the strength of the survey 
map held that in the first suit there were 544 bighas 12 cottahs, from the year 
1267 to 1271. This is as regards the land in the first suit in the defendants’ 
favour. Tlien as regards the period 1272 to 1280, the High Court found that 
in 1281 the entire area of 1,079 bighas was under cultivation, and as it was in 
the power of the defendants by production of jumma-wasil-baki papers and 
other papers usually kept in the zemindar’s sensfita to show the gradual 
increase in the cultivated area from 1272 to 1280, and they had not given any 
evidence on this point, they could not complain if it w^as presumed against 
them that the entire 1,079 bighas came under cultivation from the beginning 
of 1272. The High Court therefore accepted the finding of the Subordinate 
Judge as regards the quantity of cultivated land in the first suit from 1272 to 
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1280. Their Lordships think this presumption is a proper one, and, moreover, 
the findings of the two Courts being oonourrent on a matter of fact, they ought 
not to, 'be questioned* 

The non -production of papers by the defendants applied also to the land in 
the second suit. The High Court on the evidence before them with regard to 
that held that from 1272 the quantity of cultivated land in this suit was 293 
bighas '6 cottahs. Their Lordships have seen no reason to think that this is 
not a proper finding. Certainly no ground has been shown for saying that it 
is wrong. The defendants appear to have endeavoured throughout the proceed- 
ings to defeat the execution of the decree for mesne profits by not producing 
evidence which they had power to produce. The decree of the High Court ought 
to have put an end to the protracted litigation. 

Their Lordslnps regard the present appeal as an abuse of the right to 
appeal to Her Majestv in Council, and they will humbly advise Her Majesty 
to dismiss it. and to affirm the decree of the [345j High Court, which was 
made in accordance with the findings that have been stated. It became un- 
necessary for the respondent to proceed with his cross-appeal, and their 
Lordships will humbly advise Her Majesty that it should also be dismissed. 
It will be dismissed without costs, and the appellants in the principal appeal 
will pay the costs of that appeal, which are to be taxed and allowed as if there 
had been no cross -appeal. 

Appeal and cross-appeal dismissed. 

Solicitors for the Appellants : Messrs. T. L Wilson tf Co. 

Solicitors^ for the Respondent and Cross- Appellant : Messrs. Burton, Yeaics, 
Hart, d Burton. 

C. B. 
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PRIVY COUNCIL. 

The 5th May, 1891. 

Pkesent : 

Lords Watson and Morris, Sir R. Couch, 
AND Mr. Shand (Lord Shand). 

Wajid Khan Plaintiff 

versus 

Ewaz Ali Khan Defendant. 


fOn appeal from the Court of the Judicial Commissioner of Oudh.l 

Equity as to gifts to persons in a fiduciary relation — Burden of proving 
absence of undue influence ---Otft attempted by widow. 

An iiuitrumeDt exitooted by a widow, after setting apart the rental of villages, belonging 
.to iber as her patrimony, to ;defsay the expenses of her and. her deceased hnsband'e tombs 
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gftve to her managing agent, who was her sole adviser, the management of the endowment in 
perpetuity, with the residue, after the above ei^peaditure should have been met, for himself ; 
so that a large surplus would have remained each year in his hands, and he would have been 
the person substantially interested. Held, that this transaction was within the well-recog- 
nised principle that every onus is thrown upon a person filling a fiduciary character towards 
another of showing conclusively that he has acted honestly, and bond fide^ without 
lufluencing the donor, who has acted independently of him. 

In a suit brought by the agent's representative to have the gift enforced against the 
widow's successor in the estate, this burden had not, in the opinion of the Courts below, 
with which their Lordships concurred, been sustained ; and it was held that the gift had been 
rightly set aside. 

Appeal from a decree (29th August 1887) of the Judicial CommissioDer, 
affirming a decree (2nd October 1886) of the District Judge of Eai Bareli. 

[5463 plaintiff-appellant sued for a declaration of his right under a regist- 
ered instrument executed on 2 1st June lB6t5, by a widow, Sadha Bibi, the prede- 
cessor in estate of the defendant -respondent, a talukdar. By this she had granted 
to the plaintifT’s father, Dalmir Khan, the inanagement of an endowment, 
consisting of che profits of twenty-nine villages, amounting to Hs. 9,993, a year, 
part of the Mahona taluk, pargana Jogdispur, in the Sultanpur district. In 
1871 this taluk was placed under the management of the^ Court of Wards in 
4 virtue of Act XXIV of 1870. Sadha Bibi died on 27tli August 1673 ; and 
Dalmir Khaif died in November 1877, leaving the plaintifiF, his son. The 
defend ant- respondent, who was the nephew of Sadlia Bibi’s late husband, 
was recognized as the successor to the taluk while it was still under official 
management, which ceased before this suit was brought. The instrument 
in question, termed in it ahdnama wasika, recited that the widow had no child, 
and that she desired to provide for the expenses of the tomb of her deoeased 
husband and her own tomb. For this purpose it set apart, by way 
of wasika, or endowment," the above property, and appointed Dalmir Khan 
to be hereditary manager of the endowment. The making of this deed 
and the competence of the widow to alienate were not disputed. But the 
defence was that the document had been obtained by the undue influence 
of Dalmir Khan, who was, at the time, in the fiduciary relation of manager of the 
widow's estate. It was also in evidence that afterwards, on the 18th February 
1872, she presented a petition informing the Deputy Commissioner, Eai Bareli, 
that she had “ revoked her will in favour of Dalmir Khan," and had dismissed 
him from her employment. 

The District Judge, holding that the document of 24tih June 1865 was of 
a testamentary character, in which opinion the Judicial Commissioner after- 
wards concurred, found that-Dalmir Khan was the widow’s karinda, and in a 
position of active confidence and trust. The rule followed by Courts of Equity 
in such cases was " that he who bargains in a matter of advantage, with a 
person placing confidence in him, is bound to show that a reasonable use has 
been made of that confidence.” . Ho referred to Ashgar Ah v. Dilroos Banoo 
B^givnn (1. L. E., 8 Cal., 324), and to the lllth section [5473 of the EvUence 
Act, 1872. The deed of 2l8t June 1866 was not proved to have been obtained 
in good faith, and he, therefore, dismissed the suit with costs. 

The Judicial Commissioner, in appeal, considered that the expenses of 
maintaining the tombs would have been wholly disproportioned to the income 
assigned for the purpose, and he affirmed the judgment of the lower Court. 

Mr. F. 22. Doyrte .appeared for the Appellant. 

Mr. 4- for the Besppndpnt. 
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For the appellant it was argued that the omlowment for the tombs should 
receive effect, and the present case was not precisely one of the application of 
the rule as to the presumption of undue influence. Without that presumption 
there was little to show that any such influence had been exercised, and, as the 
endowment had been validly constituted, the Muhammadan law required that to 
deprive one who was in the position of a Mutawali, there should be ground 
shown by proof of his misconduct. Reference was made to Macnaghten’s 
Muhammadan Law, edition of 1869, page 69, principle 5, in the chapter on 
Endowment. 

[Lord Watson said that the deed of 1865 was to bo taken as a whole, 
and that if the presumption of undue influence arose, then it would relate, 
unless displaced by evidence, to all the objects of the instrument.] 

Counsel for the respondent was not called upon. 

Their Lordships' judgment was delivered by 

Lord Morris. — In this case a suit was filed by tlie appellant Wajid Khan, 
the son of one Dalmir Khan, seeking to have a declaration of right to possession 
of certain villages under a deed or will of the 21st June 1865, purporting to 
have been executed by Rani Sadha Bibi, the widow of Raja Ah Baksh, in 
favour of Dalmir Khan. The District Judge and the Judicial Commissioner of 
Oudh decided agaipst the plaintiff, and botli those Courts decided substantially 
on the same ground, that the document was executed under circumstances in 
which it could not be supported. * * 

For the purpose of tlieir Lordships’ judgment it appears to them that it is 
not necessary to consider whether the document should be constructed as a 
deed of present conveyance or a will, because [648] in neither aspect can it 
be upheld. Dalmir Khan hold a highly fiduciary position m regard to Rani 
Sadha Bibi, who was alleged to have executed it . she was a lady 65 years of age 
and comparatively illiterate, and she does not seem to have had anv adviser or 
counsellor except Dalmir Khan, who appears to have had great influence over 
her, for one of the exhibits in the case is a will made by her in his favour in 
the year 1862, only some three > ears before the execution of the document which 
is in question in this case He certainly filled such a position towards her as to 
render it incumbent upon him to show that he had made a proper use of the 
confidence reposed in him by her, and that the execution of the document, granted 
without any valuable consideration and from which he obtained important 
• pecuniary benefit, was free from ali attempt at undue influence In the opinion 
of their Lordships tlieonus 1 h\ uijon him to do so , because although the deed 
of 1865 at first provides that this lady sets apart 29 villages of her patrimony, 
producing a rental of Rs. 9,993 a year, fo defray the expenses of her 
tomb and that of her deceased husband, it goes on to say that Dalmir 
Khan, her managing agent, shall have the management of the endowment in 
perpetuity, generations after generations, and that under every circumstance 
he shall have full power for good or for evil Dalmir Khan thus became the 
person substantially nnterested, because, lo piking at the facts of the case, it 
wouki appear that a comparatively small portion of this large fund could be 
annually allocated to the expenses of the tomb, and that a largo surplus would 
each year remain in his hands. 

Under the.se circumstances Dalmir Khan is brought within all the well- 
recognized principles which have been already referied to in the discussion of this 
case by more than one of their Lordships, namely, that every onus is thrown 
upon a person who fills such a character as be did, of showing conclusively that 
the transaction was an honest one, and a brmdfidiR one, as to which a woman in 
the position of this lady bad had some independent advice, or seme opportunity 
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of knowiug exactly ivhat she was about, and in which she was not under the 
complete influence of her manager. Their Lordships are clearly of opinion that 
this instrument is one that cannot he suntained ; that it is not b, bond fide 
instrument ; and that the onus which their Lordships consider lies upon Dalmir 
[549] Khan’s representative has not been sustained, namely, that of showing 
that this was a proper transaction considering the relationship of the parties. 

Then it is said that although Ram Sadha Bihi revoked this deed in 1872 
by a registered petition, it was a deed m prascnti which could not be revoked, 
at all events in so far as the endowment was in tiie nature of a dedication of 
her property to the expenses of her husband’s and her own tomb, and that the 
petition itself recognised at that time the continuing existence and validity of 
the endowment. But if the instrument was bad in the beginning, at all 
events as regards the Vjenefit which Dalmir Khan took under it, it is difficult 
to see how his representative is prejudiced by its revocation in 1872, which if 
valid puts an end to the instrument, and if invalid could not set up an instru- 
ment that was had in itself. Tlieir Lordships are clearly of opinion that the 
instrument was bad ah initio , that it was improperly obtained by a person in 
a flduciary character , and that even if there were no onus on Dalmir Khan’s 
representative to prove Jihe honesty of the transaction, all the facts of the case 
go to show that there w^as active undue influence. 

Upon these grounds their Lordships will humbly advi^ Her Majesty that 
this appeal should be dismissed, and that the judgment of the Court below 
should be affirmed. The appellant must pay the costs of this appeal. 

Appeal dismissed. 

Solicitors for the Appellant . Messrs. T. L. Wilson d Co. 

Solicitors tor the Respondent : Messrs Darnnc d’* lioqers. 

C. B. 

NOTE , 

£ A« regjirds cases of undue luliueuce, see aKo 30 Bum., 578 , 31 Bom , 271 , 32 Bom. 
37 , 3-2 Bom , ‘208 ; 20 All , 130 , 2H All. , 570 , *23 Cal , 15 ; 33 Cal , 773 . *20 Mid., 269 ] 
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CRIMINAL APPELLATE. 


The 1 7th Match, IhUl. 

PliKSENT ; 

Mit! Justice Prinsbp and Mk. Justice Reveklet. 

• 

L.ilchand Appellant 

vefsHK 

Queen -Empress Respondent. ' 


Confession— Criminal Procedure Code. {Act X of 1H82), ss 164, 364 a%d 
633 — Examination of accused — Defect in confession — Confession not 
recorded %n language in which it is given, admissibility of. 

Where a confesRion given in Hindustani was taken before a Sub-divisional Magistrate, 
and was recorded bv the Court Officer in Bengali, that being the [580] language of the Court, 

* Criminal Appeal No. 165 of 1891, against the order of Syed Ameer Hossein, Presidency 
Magistrate of Calcutta, Northern Division, dated the 16th of February 1891. 
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and where it appeared that the Magistrate himself was a Mahomedan and it was contended 
that he must be taken to have been able to record the confession in the language in which it was 
given, there being no evidence to the contrary, heldy in the absence of such evidence the 
Court should presume that the proceedings of the Sub-di visional Magistrate were conducted 
in accordance with law, and that in the absence of anything to show that it was practicable 
for the officers of his Court to record the statement in Urdu, it could fairly beheld that the 
Sub-di visional Magistrate found that was impracticable, and adopted the alternative allowed 
by law of having the confession recorded in the Court language. 

Jai Narmn liai v. The Quean- Empress (I L. R., 17 Gal., 862) doubted. 

The appellant in this case, Lalchand, was convicted by the Presidency Mafps- 
trate of the Northern Division of offences under ss 380 and 411 of the Penal 
Code and sentenced to one year’s rigorous imprisonment. The facts of the case' 
were as follows : — 

The complainant, Sookhraj Eoy, a minor under the Court of Wards, who 
resided in Bhagulpur, came down to Calcutta in January 1890 and put up at 
the house of his father-in-law, Roy Dhunput Sing Bahadur. He was possessed 
of, amongst other property, a surpech set with diamonds, emeralds, rubies 
and pearls ; a necklace of pearls and emeralds, and another of diamonds and 
emeralds. These were kept in a box in his room, and on one occasion he 
went out sight-seeing, leaving the key of the box in the room , Lalchand also 
being there. On hts return he found the box open and the above-mentioned 
ornaments and others gone. Nothing was discovered till ^^o^Jember 1890, 
when some of the jewels and of the ornament, said to be a portion of the 
stolen property, were seen by a witness in the case, who gave information. 
Thereupon a Sub-Inspector of the Calcutta Police Preonath Mookerjee, was 
deputed to Azimgunge and Murshidabad, and he recovered some jewels, said 
to be portion of the stolen property. Thereafter Superintendent Robertson 
was sent up, and the appellant and a man named Meher Chand were arrested 
and taken before the Sub-divisional Magistrate, Moulvio Mahomed Nubbee, 
on the 20th November. On that occasion the appellant appeared to have 
made a statement to the Magistrate, which was recorded in English, but this 
did not amount to a confession. On tho 22nd November both the accused 
were taken before the Sub-divisional Magistrate, and on that occasion [5il3 
a further statement amounting to a confession was made by the appellant. 
This statement was made in Lrdu, but was recorded hv the Magistrate in 
English, the document itself showing that it purported to have been recorded 
under the provisions of c. 364 of the Code of Criminal Procedure. At the 
same time that the Magistrate put down the statement, the Court officer also 
recorded it in Bengali. On being placed before the Presidency Magistrate both 
accused pleaded not guilty, and a number of witnesses veere examined tor the 
prosecution, and the jewels which had been found were produced and spoken 
to and identified. The Sub-divisional Magistrate, Moulvie Mahomed Nubbee, 
was also called as a witness for the purpose of rendering the statement 
recorded by him in English admissible in evidence, as the certificate required by 
8 164 of the Code had not been attached to the document. Prom his evidence 
it appeared that he believed the statement to have been voluntarily made, 
and that he recorded it under ss. 164 and 364 of the Code; but it also 
appeared that very much more had been stated by the appellant than had been 
recorded. No evidence was given to show that he could not have recorded the 
statement in Urdu. Upon the evidence the statement recorded in English was 
admitted in evidence by the Presidency Magistrate, and it also appeared from 
the record that the statement as recorded in Bengali was also put in, but 
throughout the trial before the lower Court and up to the reply by Counsel 
for the appellant before the High Court, the latter documeift was not refeifred 
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to by any one as the confession of the accused, and the only document referred 
to or relied on by the prosecution or the Magistrate was the statement recorded 
in English by the Sub-divisional Officer himself /Before the Presidency Magis- 
trate, counsel objected to the admissibility of this document, but the objection 
was overruled. The material portion of the judgment of the lower Court, so 
far as it affected the appellant, was as follows : — 

** The defendants were arrested, and on the 20th November they were taken to the Sub- 
divisional Magistrate of Lal-hag in the Murshidabad district On the 22nd November the 
first defendant made a statement to the Deputy Magistrate which amounts to a confession 
of his crime. 

The defendants plead not guiltv. On the case for the prosecution being closed, they, 
through their counsel and picador, informed the Court that they did not wish to examine 
any witness tor the defence. 

[ 583 ] Tho evidence adduced on behalf of the prosecution satisfactorily proves that the 
following articles recovered by the police belong to the complainant, and that they found 
portions of the stolen surpech and the two necklaces. 

The evidence satisfactorily traces these articles to the first and second defendants. Tho 
Magistrate of Lal-bag (Moulvie Mahomed Nubbci') gives the following deposition as to what 
had happened in his Courts on the 22nd NovemV»er . — 

‘ J next saw him (Lalchand) on the 22nd November. He was produced before me by 
Superintendent Robertson. He was accompanied by the second dcfpndant, Meher Chand. 
(identifies) 54 diamonds, R emeralds, a wire containing 4 pearls, one ruby, a gold catch, 
one gold pendant with emerald, one jmteh set with 8 diamonds and one emerald were 
produced. I marked them (as P''.xhibit J). Defendant No. I said that Ihcv had been in his 
possession, and that he had made them over to defendant Meher Ghand, hia father-in-law, 
about 10 months ago. On my asking him wheie he had got them from, he said that he had 
got the thiijgh in a box from the Dhurrumsallah of Dhunput Baboo at Burtolla Gullee m 
Calcutta on the second storey of the house, and he said that tho key of tho box was lying a 
little way from the box. He furthejL said that there were 7 pieces of diamonds, a 
pair of gold Zero, and 300 small pearls. He said that he opened the box and took the 
articles from it, and that he had sold the 7 pieces of diamonds and 20 ruttees of diamonds 
to jewellers iii Calcutta, whose names he did not know ' 

While the Deputy Magistrate recorded the confession of the first defendant, be forgot to 
attach tho certificate prescribed by section ir»4, Criinin.il Procedure Code, to tlie statement. 
It was therefore necessary to examine him as a witness to pro.e the statement and to say 
whether the statement made by the defendant was a voluntary one. 

"Mr. Henderson, bis counsel, contends that under the ruling of the High Court in Jai 
Narain Itai V. The Qneen-Hinpress (T. L. R., 17 Gal., 862), the confession should not be 
admitted. But In think that there can be no question as to the ad.Diis8ibiliiy of this confes- 
sion under section 2(>* of the Evidence Act under the P'ull Bench ruling in the case of Enipreu 
V. Nilmadhub Mitier (I. L. R , 15 Cal., 595). 

Besides, in addition to the above confession, there is ample evidence on the record to 
bring the charges home to both the accused. 

] therefore find tho first defendant, Lalchand, guilty under sections 880 and 411, Indian 
Penal Code, and sentence him to one year's rigorous imprisonment. 

Against that conviction and sentence Lalchand appealed to the High*Court, 
the main ground being that the confessiQn as recorded by the* Sub-divisional 
Magistrate had been improperly admitted in evidence ; that it appeared from the 
evidence in the case that it [558] had not even been made voluntarily ; and 

Confession made by accu- ‘[Sec. 26 — No confession made by any person whilst he is in 
sed while in custody of ihe custody of a police officer, unless it be made in the immedi- 
police uot to be used as ate presence of a Magistrate, shall be proved as against such 
evidenoe. ^ person.] 
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that, apart from it, there was no sufficient evidence upon which to base the 
conviction. 

Mr. Hendersoti and Baboo Dwarka Nath ChuckerbtUty for tha Appellant. 

Mr. Phillips (Standing Counsel) for the Crown. 

Mr. IlemUrson (upon the question of the admissibility of the confession). — 
The case IS precisely similar to that of Jai Narain Hat v The Queen-Empress 
(I. L. E., 17 Gal , 862), and is distinguished from the case of Queen-Empress v. 
Nilmadhuh Mitter (1. L. E , 15 Cal.. 59*5), the decision in which was based on 
the ground that section 164 did not apply to Calcutta where confessions need 
not be reduced into writing. Here the statement was made in Urdu and 
recorded in English bv a person who knew Hindustani perfectly well, and it 
is not shown that the statement could not have been recorded in the language 
in which it was made. Althoiigli there was a certificate under section *^64, 
there was none under section 164, and under the circumstances, and having 
regard to the decision in Jai Narain Uai s case, the defect is one which cannot 
be cured Apart from the confession, there is no evidence to support the 
conviction. 

Mr. Phillips. — It is not necessary that every word of what is uttered by ari 
accused should he recorded hy the Magistrite, and hei e the substance was taken 
down, which is sufficient.. If Jai Nat am Rai's cjuse be rightly decided, I 
cannot contend tliat^this confession is admibsihlc in evidence, but 1 would 
submit that the Judges in that case woie wrong in laying clown Che principle 
they did, Section 533 was intended to prevent the exclusion of confessions 
such as this, owing to mere slips by Magistrates, and it shows that the Magis- 
trate is called not to prove the form of the document ol to give the certificate, 
but to depose to the fact that the confession was one reall> made by the 
prisoners. 

Mr. Henderson in rejily. 

During the reply BEVEKXi?:Y. J., pointed out that it would aiipear that the 
statement as recorded in Bengali was the real statement, and that what was 
recorded by the Magistrate himself was onh a memoiandum , and in answer 
to that Mr. Henih^rson stated that throughout the ca^e it had never been even 
suggested by the prosecution that this vvas so, and that the lower Court 
had [354] gone entirely on the statement as recorded bv the Magistrate. He 
further contended that the memorandum referred to m section 3()4 was only a 
note of the statement, and not the statement itself, as the Magistrate here 
appeared and purported to have recorded. 

The judgment of the High Court (Pkin.sep and Bkvkelev, JJ.) 
was as follows : — 

The appellant has been convicted hy tlie Presidency Magistrate of the 
Northern Division of theft in a house, and of dishonestly receiving stolen pro- 
perty knowing it to bo such, under sections 308 and 411 of the Indian Penal 
Code. The property stolen consists of some ornaments and precious stones 
belonging to Sookhraj Eoy, a boy, under the Court of Wards, of considerable 
meansp These articles were deposited in a box in his house in Calcutta, and 
were left by hirn there when he went out sight-seeing. The appellant was at 
that time in his room, and some relation or dependant who was lying sick. This 
fact is mentioned because it shows that the appellant had an opportunity to 
commit the theft, if that offence is otherwise proved against him. 

The evidence against the appellant consists in his having given informa- 
tion to the police, in consequence of which some of the precious stones, 
identified by two witnesses, were produced by a person who stated that he 
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received them from the appellant. There is also evidence in a confession said 
to have been made by him to the Sub-divisional Magistrate of Lal-bag, in 
the district of Murshidabad. where he was arrested. 

The Magistrate no doubt has principally relied upon this confession, 
which was recorded under section 164 of the Criminal Procedure Code. That 
statement was recorded in Bengali, the language of the Court, and a memoran- 
dum as required hy law was made by the Sub-divisional Magistrate himself 
in English. Because, however, the certificate required liy section 164, to the 
effect that the statement was voluntarily made, was not ap])ended to that state- 
ment, the Sub-divisional Magistrate was summoned to give evidence so as to 
make the statement admissible in accordance with the provisions of section 533 
of the Code of Criminal Procedure. In the course of his examination the Sub- 
divisional Magistrate deposed that the statement was made by the prisoner in 
Hindustani. No notice was apparently taken of this, nor was he called upon to 
[333] explain why the statement was not recorded in that language, or whether 
it was impracticable to do so. 

It is contended in appeal before us that as the confession was not recorded 
in tlie language in which it was made, it is inadmissible in law ; that section 
533 cannot he applied so as to make it admissible , and that it does not 
appear to have been voluntarily made. 

On this last point we may state that, so far as tlie evidence goes, the 
confession appe?irs to have lioen voluntarily made, and there is nothing in our 
oxiinion in proof of the contrary. Hindustani, the language in which the 
appellant is said to have made that statement, is not the Court language of 
MurshuUbad , and tliorefore ordinarily we take it that tlie ministerial officers 
of that Court would not he competent to tecord it in that language. We are, 
however, asked to conclude that because the Suli-divisional Magistrate was a 
Mahomedan geutleiiian, he must have sufficient acquaintance with Urdu to enable 
him to record a statement in that language. Wo are not prepared to make any 
such presumption It appears Lo ns that in the absence of any evidence to the con- 
trary, we should presume that the proceedings of the Sub-divisional Magistrate 
were conducted in accordance witli law , and that in the absence of anything to 
show tliat it was practicable for the ollicers of his Court to rectird the statement 
in Urdu, we can f.iirlv fiold that the Suh-divisional Magistrate found that tins 
was impracticable, and adopted the a Iteinative allowed bylaw, namely, to have 
it recorded in the Court language, that is. Bengali We have been referred to 
the case of Jai Narain Rat v Thf* Queen-Empress (1. L. 11., 17 Gal , 862) in 
which it seems to have been held that if a statement hy an accused person, 
purporting to liave been recorded under section 164, is not recotded in the 
language in which it is inrido, and it is not shown that it was impracticable to 
record it in that language, the defect cannot be cured bv section 533 of the 
Code, and that oral evidence of such confession is inadmissible. 

It is unnecessary for us in the present case to do more than say that, as at 
present advised, we are unable to agree in the view of the law which formed the 
grounds of that judgment. We do not, however, think it necessary to rejpr the 
matter to a Full Bench, because, for the reasons already stated, we think that 
this objection cannot in this case ho sustained. We also think that the appeal 
[536] should be dismissed on other grounds. We think that the evidence 
proves that on information given by the prisoner to th.i police a portion of the 
stolen property, as proved by the complainant and another witness, was found. 
We have been asked to disbelieve this evidence, because from the nature of 
the articles they were not capable of easy identification. It is impossible for 
us sitting on appeal to give weight to such an objection. That evidence was 
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believed by the Magistrate before whom it was given, and it was in no way 
shaken in cross examination. We may further observe that the appellant has 
not attempted to prove that these articles belonged to him, or to explain how 
they came into his possession. No doubt the Magistrate in convicting the 
appellant relies principally on the confession made to the Sub-divisional 
Magistrate of Murshidabad, but he states in his judgment that in addition to 
that confession there is ample evidence on the record to bring the charges home 
to the accused From this we conclude that he relies also on the evidence 
to which we have adverted. We therefore dismiss the appeal. 

Appeal dinmisaed. 

H. T. H. 

NOTES. 


[ See also 21 Bom., 495 ; 23 Boni.. 221 ; 2 C. W. N.. 702.} 


[ 18 Cal. 656 1 

FULL BENCH REFERENCE. 

The Hth June, IHifL 
PliKSKNT : 

SiE W Comer Petheram, Kt., Chief Justice, Mr. Justice Pigot, 
Mr. Justice O’Kinealy, Mr. Justice Macpherson, 

AND Mr. Justice Ghose. 


Baij Natli Tewari Defendant 

versus 

Shbo Sahoy Bhagut and others Plain tiifs. 


Registration- -Act III of 1877, ss. 5, 6, 7, 22, SO, 31, Sr^, 49 and 

60 — Description of propel in misleading — R*>gistration of document 
referring to lind not in the Sub-district of RegiUering Officer a 
Sub-Registi ar — Transfer of Property - Act IV of 1882, s. 59. 

Certain property was described in a mortgage bond as bearing towji No. 10, aa 
paying a sudder jama of Rr. 719, and as lying within«thc [667] jurisdietion of thana 
Kotwali, sub-diRtnct Bh.agiilpur, Collcctorate of Bhagulpur. 

This description wan ro far erroneouR, in that the property was in reality situated in 
thana Amarpur, sub-district Banka, and bore a sudder jama of Rs. 919-15-0. Banka was^ 
however, within the area of the district of Bhagulpur. , 

Th^morigage bond was registered by the Sub-Registrar of Bhagulpur, who was, under 
a. 7 of the Registration Act, authorized, in addition to bis own duties, to exercise and per*^ 
form the duties and powers of the Registrar of Bhagulpur. 

Held by PiGOT, O’KlNEALT, Macphekson and Ghose, JJ., that the provisions of s. 21 
of the Act had not been complied with ; that the description of the property was misleading 

* Full Bench Reference on Special Appeal No. 5'.)G, of 1890, against the decree of Baboo 
(icpal Ghnndcr Bose, Officiating Subordinate Judge of Zilla Bhagulpur, dated the 26th of 
February, 1890, reversing the decree of Baboo Gobmd Deb Mukcrji, Hunsif ot Banka, dated 
tlUr25thof May, 1890. 
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and insufficient for the purposes of identification, and that therefore no registration of the 
document had been effected within the provisions of the Registration Act. 

RM by PETHEAAM, C.J., that the description was sufficient to identify the property 
and that the Sub-Registrar having been authorised to exercise the powers and duties of the 
Registrar of Bhagulpur, and tbe property being situate in sub-district Banka, the Sub- 
Registrar of which sub-district was subordinate to the Registrar of the district of Bhagulpur, 
the provisions of s. 28 of the Act being directory onlv, registration of the document was 
valid. 

tiembh prr PIGOT, J. — A document on which a certificate under s. 60 has been duly 
endorsed cannot be held to have been duly registered under h. 49* of Act III of 1877 if it 
appears that the officer who made the certificate should not under s. 28 have registered the 
document. 


In this case, which was leferred to a Full Bench hy Mr. Justice NORHIS and 
Mr. Justice Bevhhley, it appeared that ttie plaintiff's were the mortgagees of 
certain property described m the mortgage bond as follows — “ A five-unna 
four-pie sharn out of the sixteen annas of iiiouzah Baaidpur, main and hamlet ; 
bearing towji No. 10, and paying a sudder ]ama of Rs 719, lying within the 
jurisdiction of thanaKotwali, sub-district Bhagulpur, Gollectorate Bhagulpur". 
The mortgage bond had been registered hv the Sub-Registrar of Bhagulpur, 
whose office had been amalgamated with that of the Bef^strar of Bhagulpur 
under s 7 of Act III of 1877, and who was therefore authorized to exercise 
and perform She powers and duties of the Registrar of Bhagulpur in addition 
to his own powers and duties as Suh Registrar of [o58] Bhagulpur ; the 
actual registration of the documeut haying, however, taken place in the sub- 
registry of Bhagulpur by the Sub-Registrai. 

The description of the mortgaged property was, however, so far erroneous, 
in that it was situated in thanu Amarpur, suh-distnet Banka, and bore a sudder 
jama of Rs. 919-15-0, and it wmis contended m this suit (which was one for the sale 
of the mortgaged property) by an intervenor, a person wlio claimed to have 
purchased the property by a registered deed executed subsequently to the date 
of the mortgaged bond, that the registration of the bond was on the above 
ground invalid, and that it therefore had no priority over his purchase. 

The Munsif held the contention to be good, and while making a decree 
for the amount due upon the bond, held that it did not bind the mortgaged 
property. 

On appeal the Subordinate Judge held that although, as a matter of fact, 
the bond was registered by the Sub-Rogistrar of Bhagulpur under s. 28 of 
the Act, still, as he might have registered it as Registrar under s. 30, 
the registration was good and the bond was effectual to bind the property 
mortgaged. On appeal by the defendant to the High Court, the Division 
Bench (NoRRis and Beverley, JJ.) referred the case to a Full Bench with tbe 
following remarks and question : — 

We think it is clear that the bond was registered by the Sub-Registrar of 
Bhagulpur not as Registrar, but as Sub-Registrar, and the circumstance that 
he might have registered it as Registrar is immaterial. As no portion of the 
property mortgaged is situate in the sub-district of Bhagulpur, the question 
arises whether the bond was registered in accordance with the provisions of 


* [Sec. 49. — No document required by section 17 to be registered shall affect any 
immoveable property comprised therein, or confer any po^er 
Effect of non-registra adopt, or be received as evidence of any transaction affecting 

of documents required to property or conferring such power, unless it has bera 


be registered. 


registered in accordance with the provisions of this Act.] 
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the Act, so as to affect the property mortgaged, having reference to s. 49 of the 
Eegistration Act and s. 59 * of the Transfer of Property Act. 

** Section 60 of the Eegistration Act provides that the certificate of registra- 
tion shall ' be admissible for the purpose of proving that the document has been 
duly registered in manner provided by the Act *. Section 87 provides that 
‘ nothing done in good faith hy any registering officer shall be deemed invalid 
merely by reason of any defect in his appointment or procedure 

[539] ‘ * For the appellant in second appeal the case of Hem Madhab Mitter 
V. Kkaiir Mondul (1. L. E., 14 Cal , 449), (to which one of us was a party) is 
relied on. It is precisely on all fours with the present case. On the other 
side the following cases have been cited before us — 

“ Bam Coomar Sen v. Khoda Newaz (7 0 L. E., 225), 

** Mahammcul Rwaz v. Bnj Lai (I. L. E . 1 All., 465). 

liar Sahai v. Chtmn? Kuar (1. L. E , 4 All , 14). 

“ Hardft v Bam Lai (I. L. R . 11 All., 319). 

“ We think that these cases are in conflict with the case of Beni Madkab 
Mitter v. Khaiir Mondul (1. L R., 14 Cal . 449) : and as we entertain doubts as 
to the correctness of that decision, we refer the following question for the 
decision of a Full Bench * 

“ Whetlier a dqpument affocting immoveable property is registered in 
accordance witli the provisions of the Indian Eegistration Act within the 
meaning of s. 49, when it hears a ceitificato of registration under s. 60, 
although under s. 28 the officer who made the certificate should not have 
registered the document. 

“ If this question is answered in the affirmative, the appeal will he 
dismissed * if m the negative, the decree of the Lower Appellate Court must be 
set aside and that of the First Court restored”. 

Baboo Mohim Mohiin Hot/ and Baboo Lai Mohun Das for the appellant 

Dr. Bash Behan Ghose and Baboo /Mw Churn Mitter for the respondents 

Baboo Mohnii Mohun The officer registering \va<» both Registrar 

and Sub-Eegistrar. Eegistration was obtained by rnisieprosentation of facts, 
but if the true facts had neon stated, the registering officer might have regis- 
tered as Eegistriu of the district of Bhagulpur, as Jianka was within the dis- 
trict of Bhagulpur, hut the registration was carried out hy the registering 
officer as Sub-Registrar of Bhagulpur, and Jfiinka was not in his sub-district. 
If he had registered as Registrar, he would have had to send on a copy to 
the Sub-Kogi'^frar. Sections 51, [560] 54, and 57 give the scheme of the 
Act, showing that books and indices are to be kept in each office and that fees 
may he charged for inspection ; in this case the fioople of Banka would he in 
ignorance of the land being mortgaged ; a registration such as this would open 
the way to fraud. Registration of a document should he with reference to the 
locality of the property to which the document lefers, the words of the Act 
are not to he read so as to defeat the object of^ the Act See Shen Dayal v. 
Han ^am (I. L R., 7* All., 590). The register is to he kept so as to afford 

* [Sec. 59 . - Where the principal money secured is one hundred rupees or upward^, a 
mortgage can he effected only 1)V a registered instrument signed 
Mortgage when to be hy by the mortgager and attested by at least two witiiesfles. 
assurance. Where the principal money secured jr lens than one hundred 

rupees, a mortgage may be effected either by an instrument 
signed and attested as aforesaid, or (except in the case of a simple mortgage) by delivery off 
the property. Nothing in this section shall be deemed to render invalid mortgagOH made in 
the towns of Calcutta. Madras, Bombay, Karachi and Rangoon, bydelivery to a creditor or his 
agent of documents of title to immoveable property, with intent to create a security thereon,] 
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information to the public of dealings with land within the district or sub- 
district. This is not done if there is no registration at Banda. The last case cited 
went up on appeal to the Privy Council — Uar/ Bum v. ,)iheo Day ah Mall [I. L. R., 
11 All., 1'J6(142)J. In that case the Court points out the intention of the 
Legislature in framing the provisions of the Act. What has happened in this 
case IS not a defect m procedure only, which is covered by s. 87. but is a matter 
vitally affecting the scheme of tlie Act and defeating its object. The case of 
Beni Madhab Milter v, Khatir Mondul (T, L. R., 14 Cal., 449) is in my favour. 
The Registrar could have had no jurisdiction unless lie exercised his discretion 
under section 30. 

The case of Itam Coomar Sen v. Khoda Maienz (7 C. L R , 223) is against 
me, but it was considered and disregaided in licni Madhab Milter v. Khatir 
Mondul (I. L. R., 14 Cal, 449). The case of Har Sahai v Chunni Kuar 
(I. L. R., 4 All., 11) IS somewhat in point, but is a decision of another Pligh 
Court, although apjiroving of a decision of Mr. Justice BHDtTGJiTON. 

Dr. liabh Behan for the respondents. — Although as Sub- Registrar ■ 

the officer was not competent to register, vet under section 30 he could do so. 
IPetheuam, CJ. — Does not his having signed as Suh-Registrar exclude 
the possibility of iiis having exercised his discretion under s. 30 ?] 
Under section bO the ceitificate is sufficient to render Ihe^document admissible 
in evidence, and all the provisions ol ss. 34, Sr'i, 58* and o9 were com- 
plied w’ith. • The moaning of tlio word “ njgistored ” in s. 49 is given in 
Hardei v. Ram Lai (1 L R,, 11 All , 319) There are frequent notifica- 
tions altering the registration districts, and [3613 innocent persons should 
not be affected by mistakes of a registering officer. The object of the Act is 
to create a system of jmhhc transfers of landed property. Registration is not 
notice. No construction should he put upon the Act enabling a party to vitiate 
proceedings by showing that tliere was a mistake No evidence ought to be 
allowed to show that the land was outside the jurisdiction ol the Sub- Registrar. 
There is no question ol fraud iii this case. The registering officer, under section 
60, means the officer to whom the document was presented. 1 rely on the judg- 
ment of Stkaight. J , at p. 324 in Hardci v liatn Lnl and the cases ho refers to. 

The case of Sheo Sunker Sahoy v. ITardci Narain Snhii (1. L. R., 6 Cal., 
25), under the Registration Act of 1871 is in my favour, as no objection was 
taken before the Sub-Registrar, and also the case of Har Sahai v. Chunni Kuar 
fl. L R., 4 All., 14). I also refer to liohimoonissa v. Ahdoollnh Khan [22 W. R., 
319 (321)J. 

There is no foundation for the apprehension that the object of the Act 
will be defeated : fraud would vitiate the certificate in any event. 

Baboo Mohini Mohun Roy, in reply, referred to Tiardei v. Ram Lai (I L. R., 
11 All ,319 (327)] and to Muhammad Kxcaz v. hiij Lai (I.L.R., 1 All., 465 (474)] . 

Opinions of the Court (Pethkkam, C.J.. Pigot.O’Kinealy, Macphekson 
and Chose, JJ.) were as follows* — 

Petheram* C.J.— The question referred bo this Bench by the Division 
Bench is ns follows . — “ Whether a document affecting immoveable proberty is 
registered in accordance with the provisions of tlie Indian Registration Act 
within the meaning of section 49, when it boars a certificate of registration 
under section 60, although under section 28 the officer who made the certificate 
should not have registered the document.” 

The entire system of registration is created by the Registration Act III of 
1877. and no power to register any document, except that given by the Act, 
exists in any one ; so that, unless the Act gives a Sub-I^gistrar power to 
register documents which [S623 related to lands not situated within his 
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sub-district, he has no such power, and if he goes through the form of registra- 
tioD, the Act is of no effect. The question then is, does the Act give him 
such power ? If it does, I think that section 28 should be read as directory only ; 
if it does not, the question of the construction of that section does not arise. 
Section 5 of the Act directs that the Local Government shall fojm districts and 
sub-districts ; section 6 that it shall appoint Begistrars and Sub-Begistrars of such 
districts and sub-districts ; section 7 that it shall establish offices of the Begistrars 
and Sub-Begistrars in the districts and sub-districts , section 28 that documents 
ahk.ll be presented for registration in the office of a Sub-Begistrar within whose 
sub district the whole or some portion of the property to which the document 
relates is situate. Section 31 provides that in ordinary cases the registration 
shall be made only at the office of the officer authorizedto accept the document 
for registration. This section has not much bearing on the present question, as it 
appears from the last paragraph of it that the extraordinary occasions referred 
to are cases in which the person desirous of presenting a document cannot 
attend at the office. Section 35 provides that when a document has been 
present^ and certain proof has been given, the officer shall register it. 

These are the whole of the sections under which the districts and sub- 
districts are formed, the officers appointed and the offices established, and I 
cannot find that they anywhere constitute the office of a Sub-Bogiatrar a general 
office for the registra'tion of documonts of the kind described in the Act. I tiiink 
that the meaning of sections 5. 6 and 7 is that each sub-registry office is consti- 
tuted for the registration of documents which are of the descriptions mentioned, 
and which relate to lands within the sub-district ; that the office of asub-district is 
not a registry office for the registration of any documents which do not relate 
to lands within the sub-district . and if any documents relating to lands wholly 
without the limits of a sub-regiatrv, are registered in such sub-registry, the 
registration is of no effect, because the documents have not been registered 
in an office established under the Act for the purpose of registering docu- 
ments of the class to which they belong. The first case mentioned by the 
[863] referring Bench is that of Miiham^nadEivaz v. Birj Lai (I. L. B., 1 All., 
465). It is a decision of the Privy Council with reference to the provision of 
Aot Ylll of 1871. Their Lordships held that under that Act a deed is not 
necessarily invalid by reason of a failure on the part of the registering officer to 
comply with the Begistration Act The office in which the deed was registered 
in that case was an office constituted for the registration of deeds of the class 
to which it belonged, and which related to property situated as that to which 
the deed in question related was situated. 

The next case is that of Sheo Sunker Sahoy v. Hurdei NaraJti Saku, 
reported in 5 C. L. B., 194 ; I. L. R.* 6 Cal , 25. The judgment was given hy 
AlNSUE and Bboughton, JJ.. on June 18th, 1879. They decided that where a 
document, which purports to have been registered, is tendered in evidence, the 
Court cannot reject it for non-compliance with the Begistration Law, but it can 
deal with other objections brought against it on their merits. In this case also 
the o^ce in which the registration in fact took place was an office constituted 
under the Aot for the registration of documents of the class to which the 
document in question belonged. 

The next case is that of Bam Coomor Sen v. Khoda Newaz (7 0. L. B„ 223), 
decided on 11th August 1880, by NoBBis and Pbinsep, JJ.. in this Court. In 
that case, which was decided under thd present Act, the property to which the 
deed related wias situated in the sub-district of Brohumbora, and the deed was 
segistered in the sub-district oi CommiUa. The learned Judges held, following! 
as they said, the case of Sheo S^mker Sahoy v. HurijUi J^arain Sahu (6 C. U B., 
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194), that the Court had no power to go behind the oertifioaie, and was 
bound to admit the registered deed as presented to it ; they also referred to the 
remarks of the Privy Council in iSa/t Mukhun Lull Panday v. Sah Koondcun 
Lali (15 228), hut beyond this did not give any reasons for their opinion. 

The next case is that of Har Sakat v. Chunnt Kuar (I. L. R., 4 All., 14). In 
that case, wliich was decided on 21st June 1881 by STRAIGHT and DUTHOIT, JJ., 
an [565] instrument of mortgage on land which required to be registered was 
presented for registration to a Registrar within whose district no portion of the 
land was situate, and was registered by such Registrar. It was held, following, 
as the Judges say, the case of Sheo Siinker Sakoy v Uiirdei Narain Sahu 
(5 C.L. R., 194), that the document could not he rejected for that reason. 
The next case is that of Bern Madhab Mitter v. Khutir Mondul (1. L. R., 
14 Cal., 449), decided by Mitter 9 .nd Beverley, JJ., on 7tb March 1887. 
The judgment in that case is as follo^vs: — “We think that the judgments of the 
lower Courts in this case are correct. Under section 60 the certificate is addu- 
oible in evidence to prove that the document was duly registered by the parti- 
cular officer whose signature it bears, hut it has been shown that t^at officer 
had no jurisdiction to register it. That being so, the document was not duly 
registered within the provisions of the Registration Act. A decision was 
referred to in the course of the argument, Bam Coomar Sen v. Khoda Newaz 
(7 G. L. R., 223), hut we find that that decision is entirely based upon a Privy 
Council judgjneat, Sah Mukhun Lall Vayiday v. Sah Koondan Lall (15 B. L. R., 
228), and the Privy Council decision does not support the contention put 
forward in this case. There the document which was in question was regis- 
tered by an officer who had lurisdlotion to register it, but in this case the 
document has been registered by an oiheer who had no jurisdiction to register 
it. That being so, the observations of their Lordships of the Judicial Com- 
mittee, upon which the decision proceeds, are not applicable to this case. We 
dismiss these appeals with costs ” The only other case is that of Hardei v. 
Bam Lai U. L. R., 11 All., 319), decided by a Full Bench of the Allahabad 
Court on 19th January 1889. 

In that case the Lower Appellate Court had rejected as inadmissible in 
evidence, under section 49, a deed of gift of immoveable property, upon which 
was endorsed a certificate under section 60, on the ground that the 
person presenting it for registration and admitting execution was not 
justified to do so under sections 32 ' and 35, holding that the registration 
was consequently void and the document not registered under section 17. 
[565] The Judges of the High Court at Allahabad held that the Lower Appellate* 
Court was wrong in so doing, and ought to have admitted and dealt with the 
document on the ground that the cerl^ificate under s. 60 was conclusive. 
It will be noticed that of* these oases, three only deal with the question 
whether registration is of any effect, if it takes place in an office not constituted 
for the registration of documents relating to the property to which the deed 
registered relates. Of those three, two — one in this Court and one in the 
Allahabad Court — hold that such registration is effective, but in both cases 

*[Seo. 32 : — Except in the cases mentioned in section 31 and section 89, every document 
to be registered under this Act, whether such registration be 
Persous to present docu- compulsory or optional, shall be presented at the proper R^is- 
ments for registration. tration Office, bj^some person executing or claiming under the 
same, or in the case of a copy of a decree or order, claiming 
under the decree or order, v 

or by the representative or assign of such person, 
or by the agent of such person, 

Tepresentative or assign, duly authorised by power-of-attorney executed and authenti- 
cated in manner j^reinafter mentioned.] 
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the Judges base their decision on the case Skeo Sunker Sahoy v. Hurdei Narain 
Saku, which case on examination does not appear to be an authority for the 
proposition. In the third the Judges took the other view, and an examination 
of the Act shows, I think, that their view is correct. I would reply to 
the question referred, that if the office in which the registration was 
effected was not an office constituted for the registration of documents 
1 elating to property in the area within which the property to which the 
document in question related is situated, no registration has been effected within 
thb provisions of the Act. 

In the present case, however, the question arises in a second appeal, and 
by the rules of this Court this Bench, in addition to answering the question 
referred, must dispose of the appeal, and for that purpose it is necessary to 
consider other questions It appears that the officer wlio registered this document 
was the Registrar of the district ol Bhaguipur , that the office m which it was 
registered was the Registry Office for the district of Bhaguipur, and that 
the property to whicii the document related was situated within that district. 

The Office of Sub-Registrar of Bliagulpur has been amalgamated with that 
of Registrar of Bhaguipur under s. 7 of the Act, and the Sub-Registrar 
of Bhaguipur is authorized to exercise and perform the powers and duties of 
the Registrar of Bhigulpur, in addition to his own jiowers and duties as Suh- 
Rcgistrar o\ Bhaguipur. Bv s 30, clause A, the Registrar, of a district is 
empowered in his discretion to receive and register as Registrar any document 
which might he registered liy aiiv Sub- Registrar subordinate to him, and by 
s. 51 it IS provided [366] that one set of books only shall bo kept when 
the two offices have been amalgamated As far, then, as anytliing the register- 
ing officer does is concerned, ho acts in precisely the same way if ho registers 
a document in his discretion as Registrar, as he would do it he registered it as 
Sub- Registrar. The property to which the document in question relates is 
situated in the sub-district of Banka, the Sub-Registrar of whicli sub-district 
is subordinate to the Registrar of the district of Bhaguipur , the person who 
registered it was the Sub- Registrar of Bhaguipur, who was authorized to 
perform the duties of the Registrar of Bhaguipur with which office his own 
had been amalgamated ; and he received and registered the document in an office 
and in a set of book.s which had been constituted and provided forthe registration 
of documents of this kind, and which related to property situated wuthin the 
district of Bhaguipur. Unless there is some provision in the Act w^bich provides 
that such a n^gistration shall he vjid unless it is showui that the officer has, in 
the exercise of the discretion given him by s. 30, clause A, elected to register it ns 
Registrar, the registration sliall be void, the document has, 1 think, been registered 
under the Act. 1 have before said that in my opinion wiiore the registration takes 
place in an olfico constituted for the registration of documents of its class, the 
provisions of are directory only, and if so, there is nothing in that section to 
affect the validity of this registration, nor can I find any provision to that effect 
in any other sectiofi of the Act. The only other question which arises in this 
appeal is whether the misdescription of the pro])erty in the deed is sufficient to 
disentitle the document to be registered so as to rendei the registration which was 
effected invalid. The provisions which deal with this question are ss. 21, 
22 and 69 of the Act and Rule XI. Section 21, clause A, provides that such a 
document shall not be accepted for registration unless it contains a descrip- 
tion of the property sufficient to identify it. Clause 6 provides for a particular 
mode of description. Section 69 gives power to make rules; declaring what 
territorial divisions shall be recognized under s. 21, 2 .r., to make rules under 
clause 6 of 6. 21, that clause being the part of the section which deals with 
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territorial divisions. Buie XI provides that certain territorial divisions shall 
always be [567 j specified, and a. 22^ provides that failure to comply with the 
provisions of clause (b) shall not disentitle a document to he registered, if the 
description of the property is suflicient to identify it. In other words, s. 22 
declares that clause A of s. 21 is mandator\' and clause (h) directory only ; the 
rule can have no greater power than the clause itself, of which it, at the most, 
forms a part. 

It appears from the Munsif's judgment that the name of the mouzah and 
the number of the towsi are correctly given in the deed, but that the thana 
and the registration sub-district are incoirnctly stated. There can be no doubt 
that if the name of the mouzah and the to7nzi number are known, the property 
can he identified in the sense that it can he found from that description ; and 
as that is so, 1 think that the pio.visions of s 21, clause A, and ofs. 22 are 
complied with, and the document not disentitled to registration. 

1 think that the description was sufficient to identify the property ; that 
the document was effectually registered by the Bogistrar of the district 
of Bhagulpur, and that the appeal should he dismissed. ^ 


But as the majority of the Judges think that this appeal should be decreed, 
the judgment of the Cburt will be that the second appeal be decreed with 

costs • 

• 

O’Kinealy J.— This was a suit for the sale of certain mortgaged property. 
The plaintiff said that in the year 18ftl Bam Churn, the mortgagor, had 
mortgaged the land in question as situated within thana Kotwali in the sub- 
district of Bhagulpur, and that the ^nortgage bond was registered by the Sub- 
Eegistrar of Bhagulpur. At the trial a thud party appeared and claimed to be 
the purchaser bv a subsequent registered deed , and he raised as his defence 
that the land, not lying within thana Kotwah, hut within thana Amarpur, was 
not within the sub-district of Bhagulpur, and the plaintiff’s bond was not pro- 
perly registered so as to give it priority. 

Before the Munsif thore was no dispute as to the position of the property, 
and admittedly it is situated within the lurisdiction of the Sub-Begistry Office 
of Banka and not of Bhagulpur lie decided that the registration having 
taken [ilace in the latter [568] Ruh-R»3gi8try Office, the bond was, by 
virtue of the provisions of s. 28 of the Act, not duly registered in the terms of 
s. 59 of the Transfer of Property Act. 

On appeal the Subordinate Judge also considered that the property lay 
within the suh-division of Banka, but finding that the Sub-Registrar of 
Bhagulpur was then in charge of the office of the District Registrar, and that 
the latter had, under s. 30 of the Act, power to register this document, he 
upheld the registration and declared that the mortgage deed had priority over 
the purchase. 

The case was brought up here on second appeal, and the learned Judges 
constituting the Bench in charge of the group within which this appeal fell, 
referred to us the following question 

“ Whether a document affecting immoveable property is registered lu accordance with 
the provisions of the Indian Registration Act withm the meaning of section 49. when it bears 
a certificate of registration under s. 60, although under s 28 the officer who made the certifi- 
cate should not ha to registerod the document.” 


Failure to ootnplv with 
rules as to description of 
bouses and land. 


• t Sec. 32 Pailun' to comply with the provisions contained 
in section 21, clause {h), shall not disentitle a document to be 
registered if the description of the property to which it relates is 
sufficient to identify such property.] 


9 CAL.— 49 
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It appears to me that the decision of such a question is not necessary to the 
determination of this appeal, nor, indeed, would the decision of it afifect the 
conclusion at which 1 have arrived. By s. 7 of the Begistration Act, the 
Local Government may authorize any Sub- Registrar, whose office has been 
amalgamated with that of a Registrar, to exercise and perform, in addition to 
his own powers and duties, all or any of the powers and duties of the Registrar 
to whom he is subordinate. In this case the office of the Sub-Registrar of 
Bhagulpur was amalgamated with that of the District Registrar, and under s. 30 
of the Act he was empowered to register this document. 

Under s. 21 of the Act, the duty of describing the property properly is 
thrown on the person applying to have a document registered, and in Bengal, 
where the thana is the unit of area for the purpose of description, the thana 
and sub-district in which the land is situated should be set out in the 
document. In this case the property was not described according to the rules 
in force. The description runs as follows . — 

A 5-anna 4-pio English share out of the 16 annas of mouzah 
Basidpur, main and hamlet, bearing towzi No. 10 and paying a C589] 
sadder jama of Rs. 719, lying within the jurisdiction of thana Kotwali, 
sub-district Bhagulpur, Collectorate Bhagulpur.” This description is erroneous. 
The property is situated in thana Amarpur, sub-district Banka, and bears a 
sadder jama of Rs. *919-15 annas. But by s. 22 the registration of a document 
in which the property is not properly described does not become invalid 
unless it cannot be properly identified, and 1 consider that identification under 
a. 22 means such identification as is necessary to carry out the provisions of 
the Registration Act. In the present case the towzi number is correct, but 
the sadder jama^ the thana and the sub-division are wrongly given. There is 
nothing on the face of the deed which would enable the Registrar to carry out the 
provisions of s. 66 and send a memorandum of the deed to the Sub-Registrar 
in whose sub-district the property is situated. On the contrary, the description 
is so misleading as to prevent the Registrar from doing so. I do not think 
that a misleading description of this kind is saved by s. 22 of the Registration 
Act, and so thinking. 1 must hold that the registration is not valid as against 
the subsequen|| purchaser. 

Pigot, J. — I agree with Mr. Justice O’Einealy that the question put to 
us is not one upon the answer to which the decision of the case depends. 

Thp provisions of s. 21 were in this case not complied with. The 
territorial division (by which under the rules is meant the sub-district) in which 
the property was stated to be situated was not that in which it really was. 
I should not be prepared to hold that this was such an error as of itself to 
affect the registration. But not merely was therd this error, but the property 
WAS stated to be within a thana different from that in which it really 
was situated. This was a false description, and one which under a. 22 
disentitled the document to be registered. 

It appears to me that a false description * or an incomplete description of 
the property, in respect of matters which from their nature it lies upon the 
party registering the document to state, being especially within his knowledge, 
must invalidate the registration, if it be such as to render the description of 
tbe property insufficient to identify it. 

[670] Upon this ground I hold the document inadmissible in the present 
case, and think that the question put to the Full Bench does not arise. 

But as the Chief Justice has favoured me with a perusal of his judgment, 
in which he deals with the question put to us, I think I ought to express snob 
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opinion as I have formed upon it, although (as I view the case) perhaps extra- 
judioialiy. 

There would be some difficulty in point of form in answering the question 
as it stands from the manner in which the certificate is referred to. The 
certificate under s. 60 is not made by that section, as I understand it. conclu- 
sive as to due registration ; it is ** admissible for the purpose of proving that 
the document has been duly registered The document cannot become, by 
virtue of the certificate, duly registered under the Act. 

Substantially, however, the question is, whether the document on which 
the certificate has been endorsed is or is not to be held not to have been 
duly registered, if it appears that the Sub-Eegistrar should not have registered 
it, by reason of the property being in a sub-district other than that of which he 
was Sub-Registrar. 

I think the question might he answered without having resort to a 
construction of s. 60, making the certificate conclusive proof. 

1 think the requirements of section 28 are directory and not mandatory. 
It is the duty of the Sub-Registrar not to register a document presented to 
him, if he be not the officer to whom it ought to be presented. 

Bub, as regards the person presenting the document, I think the obser- 
vations of the Judicial Committee in Muhammad Ewaz v» Brij Lai [L. E., 
4 I. A., 174 (]^76jJ may well be adopted as a guide in determining the effect 
of the provisions of the section. 

Further, the primary object of the Act is to provide a conclusive guarantee of 
the genuineness of the instrument, and this is attained by such a registration as 
the present . a second, and no doubt very important one, is to provide a record 
from which persons who may desire to enter into dealings witii respect to the 
property affected by the instrument, may be able to obtain information 
as to the title. It is for the second object that the provisious of s. 28, 
as well as many others in the Act, are framed . such as have reference to the 
machinery from time to time to be adopted by the executive in carrying out 
the Act, including the formation of the districts and sub-districts, the altera- 
tion of them as may be convenient, the appointment of Registrars and Sub- 
Registrars, and, in short, all the machinery necessary to enable 4ihe records to 
be regularly and conveniently kept and easily accessible to the public. 

It may well be that in respect of those matters exclusively within the 
control and knowledge of the persons registering the document, which are 
prescribed by the Act, the omission from it of an> of the particulars required 
by 88. 21 and 22 of the Act miglit be intended by the Legislature to be fatal 
to the validity of the registration as in the St, Lucta case and Harding v. 
Carrey (10 Indiana L. R., 140) ; see also, perhaps, Essex v. Baugh (1 Y. & 0. 
0. 0., 620). 

The present case illustrates what the provisions of the Act may be thought 
intended to prevent by the rigid exclusion from registration of documents 
framed in defiance of its provisions. Here we have a document presented so 
incorrectly describing the property that it would bo impossible for the Afficer 
to identify it so as to tell that it was not in his sub-distnct, and difficult at 
least for any one to identify it at all. 

But I do not think an error as to the district or sub-district is one of such 
omissions. The Act does not declare that registration by a Sub -Registrar, 
who ought not to register, is void. I do not find anything to show an intention 
that it should be so. It is the duty of the officer to asoOTtain the geographical 
position of all the property conveyed as to sub-districts and districts — see 
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as. 64 and 65. The limits of the sub-districts must be known to him. 
They may possibly (of course this is unlikely) be unknown to the person seeking 
registration. In any case I think the matter is one primarily for the officer, 
and that if he consents to register, in place of refusing, as he ought 
to do, a document which ought to he registered elsewhere, it cannot be intended 
[872] that his neglect should be visited on the applicant, whether grantor or 
grantee, or by the destruction of the instrument as a conveyance. 

It is said that this might lead to opportunities for fraud. The answer 
appears to be— 

First. — That this could only happen through neglect in the Registration 
Officers, which cannot be supposed in any degree probable. 

Secondly. — That even if it should give some facility for fraud, the mischief, 
on the other liand, of avoiding instruments on the ground suggested would be 
likely to be tar wider. 

I would only further observe that s. 68 seems to regard “ any error 
regarding the office in which any document shall have been registered " as one 
capable of rectitication, which seems to me to confirm the view which I have 
formed upon this matter. I would, therefore, were it necessary, answer the 
question in the negative. 

Hacpherson, J. — I also think that the question which has been referred 
to the Full Bench does not arise, and that it need not therefore be answered. 

I agree with Mr. Justice PiGOT in holding that the document in question 
contained a misdescription of tue propertv so complete as to disentitle it to be 
registered ; that there was chereforeno valid registration, and that the document 
was inadmissible 

Ghose, J. — I agree with Mr. Justice O’KiNEALY in holding that the regis- 
tration in question is not valid. 1 desire, however, to make one or two obser- 
vations. The property which was mortgaged is situate within the sub-registry 
of Banka, but the document was legistereil by the Sub-Registrar at Bhagul- 
pur. Now it seems to me, looking at ss. 28, 31 and 32, that the Sub-Registrar 
as such had no power to register the document, unless it be by virtue of 
SB. 7 and 30 ol the Registration Act. He had no doubt the authority 
to do so in this case (the office of the Registrar of the district and that 
of the Sub-Registrar having been amalgamated and the Sub-Registrar having 
been placed in charge of the amalgamated office) if he chose to exercise the 
discretion vested in hrm by .s. 30 But the Lower [373] Appellate Court has 
found that the registration was as a matter of fact ” not made under that 
section, and, indeed, one fails to see imw it could bo otherwise, bearing iii mind 
that tlie document describes the property as lying wdthin the sub-district of 
Bhagulpur and not in the sub-district of Banka or any other sub-district, and 
•therefore the officer to whom it was presented for registration was not called 
upon to exercise the discretion vested in him b> that section. The descrip- 
tion of the property, as given in the document, as has been pointed out by 
Mr. Justice O’KlNEALT, was so misleading as to prevent the Registrar from 
carrying out the provisions of the Registratiob Act, or from exercising any 
discrition under s. 30*. And it therefore follows that the registration is not 
valid in this case. * 

T, A. P. Appeal decreed. 

NOTES. 

( A registration when there was no property within the jurisdiction was held in* 
ofieotual : — il Cal., 972 B.O. ; 12 A. L. J., 913 ; 918 ; 29 Cal., 654 ; 18 Mad., 364 (insufficient 
description). 

In (1900) 28 Mad.. 660 the question had reference to sec. 36 ; in (1905) 3 C.L.J., 166 the 
8ub>regi6tcar was doing the duties ^ a Distzict Registrar in (1894) 1 126 the names 
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of the estates were given though the districts in which they were situate were omitted, ; 
in (1909) 11 Bom. L.R., 1321 the dncument was entered in a wrong book ; in (1910) 14 
G. W. N., 532 there was property within the jurisdition but the vendor had no title to it. 
On these grounds, this case was distinguished therein. ] 
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PEIVY COUNCIL. 


The 24th January, 1891, 

Present : 

Lord Hobiiouse and Lord Macnaghten, Sir E. Couch, and 
Mr. Shand (Lord Siiand). 


Peacock and otherR Plain tifis 

re} sus 

Baijnath and others Defendants 

and 

Graham and others Defendants 

versus 

X3aijnath and others Plaintiffs. 

— 


• .[On appeal from the High Court at Calcutta.] 

Sale and consignment of goods — Banian of firm, light of — Right of the 
consignor, as against the banian, to meichaudise consigned to a 
Calcutta firm — Denial of hamaiis claim to a hen on general 
account tcUh thejirm — Banian s nonliability to account 
for past sales already brought into account with 
consignee — Contract Act, 1872, ss. 

103 and 178 — Lien. 

There is no rule oi law giving a lion to the banian as .igainst his employer, nor is there 
any custom to that eilcet. li the banian claims a hen he must prove its existence, either by 
showing some express agreement giving to him the heu, or by showing some course of deal- 
ing from which it is to be implied. 

On the other hand, whore merchandise consigned has been .sold in good faith, and in 
accordance with the purpose for which the (.onsignmcnt was [574] made and the proceeds have 
been brought into account between the consignee and the banian, he is not liable to 
account to the consignor The principal of the agent cannot disturb the account with the 
sub-agent except on the ground ol bad faith. 

A haniaii, not setting up a written agreement, nor asserting that be had advanced to the 
firm on the security of specific quantities, claimed a lien as against the consignor on 
merchandise consigned to the firm whether arrived or in transit. The lion alleged was for the 
general balance of account, m virtue ot an agreement extending to the whole of the merchan- 
dise consigned, whatever might have been Lhe terms of the consignment between the oonsigndr 
apd consignee. 

The banian had made advances, but for them the consideration was the profit to be made 
by sales. There was no pledge, nor auy agreement, express or implied, giving the banian a 
lien on the goods consigned. It was, therefore, unnecessary to determine whether the banian 
had notice of the terms of the consignments. Nor was it u^^cessary to consider theefiect of 
section 178 of the Contract Act IX of 1872, there having been no pawn. The banian, having 
no hen against the oonsignoe, had none against the consignor, and could not question, the 
eight of the latter to stop in transitu 
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Appeals from two deorees (2nd March 1885) of the High Oourt in its 
Original Oivil Jurisdiction. 

The main question was between the consignors of merchandise from 
England to Calcutta and the banian of the oonsi^nees, as to whether the banian 
had a lien, enforceable against the consignors, in respect of advances made by 
him to the consignees, who had been declared insolvents. Upon the question of 
fact, whether, according to the evidence, a lien bad been established by terms, 
express or implied, or was to be inferred from ihe course of dealing between 
the banian and the consignees, the Court below had, as to part of the con- 
signors' claim, held that a lien existed, and displaced the right of the consignor. 
This was the subject of the present appeals, which also questioned the decision 
of the High Court as to the non -liability of the banian to account to the 
consignor. 

In the first of the above suits (557 of 1882) Peacock A Co., alleged that 
they had consigned from Manchester to Tambaci and Son in Calcutta piece- 
goods of specified marks, which were in the possession of the latter firm when 
it became insolvent in September 1882 ; that the defendant, as banian of the 
firm, refused to re-deliver the goods to the plaintiffs, who claimed a 
[575] declaration of their right to them and an injunction upon the banian. 

The defence was that the goods were subject to the banian’s lien, having 
been pledged to hfm for advances made to the firm. Peacock & Go. made a 
similar claim as to bales dbns'gned upon the express terms that the proceeds 
were to be appropriated to meet their drafts, Tambaci and Son being interested 
only to the extent of one-third in the profits or loss to arise: also in 
respect of other bales consigned for sale on commission. They claimed that the 
bales should be returned or the proceeds of sale paid over to them. They also 
claimed an account from the banian of sales before the insolvency. 

The defence of the banian was, first, that this suit should have been 
included in the former ; and, secemtily, as to the merits, that he had been for 
years the banian of the firm under an arrangement giving him a lien for ad- 
vances upon the goods from time to time received and kept in his custody ; that 
be did not know, nor could he have known, that the consignments were made for 
the proceeds to be realized on the plaintiffs* account, and he did not admit that 
they were so to be. 

An amendment having been made, the . Court dealt with the two suits 
as one. 

The other (552 of 1882) of the two suits now in appeal, was brought by 
the banian against Graham and others, the agents in Calcutta of Peacock & Co., 
alleging his lien by agreement with the Tambaci & Co., that the latter firm 
in August 1882 received particulars of shipment to them of 55 bales marked 
P. T. C. coming by S.S. Knight of Si. Patrick, and 24 oases marked P. by the 
same ship ; that bills of lading on the ship's arrival on 14th September 1882 
were endorsed and delivered to the banian to enable him to obtain the goods 
and hold them ; that on the banian applying to the ship's agents, delivery Was 
refuse^, but was given to the defendants, &raham & Go., who claimed 
them on behalf of the consignors. The banian sued for a declaration of hjs 
lien and an injunction on the defendants. The defence was that the firm of 
Graham A Go. were entitled as agents for Peacock & Co. the consignors, 
on the insolvency of Tambaci on the 27th October 1882 ; that the 24 oases P. 
[576] were consigned for sale upon the express terms that the proceeds of sale 
were to be specially appropriated to meet the consignor’s drafts, as also were 
the proceeds of the 55 bales, P. T. C. ; also that the firm had no power to 
pledge the goods or assign the bills of lading, except, subject to the terms of 
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the consignment, of which the plaintiff at the cime of the alleged endorsement 
to him of the bills had full knowledge, that Peacock & Co., anticipating the 
insolvency, telegraphed to Hoare, Miller k Go., the ship's agents, not to deliver 
to Tambaci and Son, or to their order, but to deliver to the defendants, which 
they accordingly did. ^ 

The Court (30th October 1882) ordered that the goods should be sold, 
the banian depositing Government securities to the amount of the sale-pro- 
ceeds; such securities to be held in the joint names of the solicitors for the 
parties, and subject to the order of the Court. Between September 1882 
and April 1883 were instituted five other suits, including one by the 
trustee in bankruptcy of Tambaci, to all of which the banian was a 
party, the main issue in all being whether he was, by reason of the arrange- 
ments and course of dealing between him and Tambaci, entitled to a lien upon 
the merchandise consigned to that firm in Calcutta by merchants and manu- 
facturers in England. In these suits questions were raised as to the title to 
the goods in the firm's godowns at the date of the insolvency ; as to their title 
to the goods which had arrived in Calcutta, but had not been actually delivered ; 
as to the consignors’ right to an account in respect of goods previously sold, 
and as to his right to stop i7i transitu. In January and March 1883 commis- 
sions were ordered for the examination of witnesses in England, taken at 
Manchester in the same year, it being agreed that the ^idence should be 
applicable to %11 ^ the suits. In May and June 1884 they were heard by a 
specially constituted Bench of two Judges (Cunningham and WILSON, JJ.), 
On the 2nd March 1885 one judgment, applicable to ail the suits on the points 
common to all, was delivered, and afterwards the Court stated its conclusions in 
separate judgments dealing with each suit The amended suit (No. 557 ef 1882) 
was dismissed, so far as it sought for an account of the goods sold by the banian 
and [d77] accounted for by him to his employers of an estimated value of 
Bs. 1,70,000. But it was held and declared that the banian was entitled to a 
lien upon bales P. T. and C., which were in the godowns of the firm at the 
time of its insolvency. In the second suit (552 of 1882) the Court held on the 
evidence that the banian’s lien displaced the consignor’s right to stop in 
transitu. As to both suits, the Court in the first, or general, judgment dis- 
posed of points common to ail the suits, and stated the following : — " Paul 
Tambaci and Son carried on business, the father representing the firm in Man- 
chester, and the son in charge of ’the Calcutta branch, until the death of the 
father in 188Q, when the son left India and went to Manchester, where he direct- 
ed the business alone, until, on the 27th October 1882, he was adjudicated a 
bankrupt in the Manchester County Court, on the petition of Peacock k Co., the 
present appellants. In April 1878 Tambaci in Calcutta employed Evangelo 
Yasailapolo, who from the departure of the younger Tambaci, until the latter 
became bankrupt in 1882, remained in charge of the Calcutta branch.” The 
judgment then stated that there were three classes of piece-goods consigned, 
which the business of Peacock k Co. with Tambaci comprised, viz., (1) goods 
shipped by Peacock k Co. to Tfgnbaci and Son upon the terms that the pro- 
ceeds of sale in Calcutta should be specially appropriated to meet the drafts 
dutwn by Peacock k Co. in Manchester against the shipments. This class, 
called in these proceedings the “ lien account goods,” bore the mark P. T. G., 
borne by others also ; (2) goods shipped^ by Peacock k Co., for sale in Calcutta 
by Tambaci on the joint account of themselves, the consignees and the manufac- 
turers. This class, called in the proceedings the joint account goods,” was 
marked F. M. ; (3) goods belonging entirely to Peacock k Co., and shipped by 
them for sale by Tambaci as their agent and on their account. This class was 
called the ‘'pure consignment goods,” and was marked P. The, contents of two 
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leli^rs were then given. The first, dated llth August 1875, contained the terms 
that the accounts of the shipments were to be kept distinct, and that the returns 
were to be remitted to Peacock & Go. for the protection of their drafts against 
the shipments. The letter continued thus : — In consideration of our having 
made [578] this consignment at your request, you are to guarantee to us a clear 
profit of two per cent, on the transaction, wliich, with interest, we are to in- 
clude in our draft. You are to have all profit and bear all loss.” The 
second letter, dated 10th August 18^0, related to shipments on account of 
three firms ; another firm, the manufacturers, taking part in the consignment 
to Tambaci as well as Peacock & Co. This was the joint account, called also 
the ‘ three- thirds account.* ’* 

The “lien account goods,” P. T. C., wore dealt with as follows: 
Peacock & Co. having shipped them under the arrangement of the llth August 
1875, drew upon Tamhaci and Son in Manchester at four months. The in- 
voice sent by Peacock to the firm there was not passed on. as it was, to Calcutta, 
but a new invoice with the alteration that the goods were shipped on 
account and risk of Tarabaci and Son was sent— a difference which appeared 
to the High Court to be material Funds were regularly remitted from 
Calcutta to Manchester to meet the drafts against these P. T. C. goods, 
down to the time of the bankruptcy. In regard to this the Judges said — 
“ The effect of thfis course of business appears to us to have been that 
upon the endorsement of each bill of lading of those P •!>. C. goods by 
Peacock & Co. to Tambaci, the property in the goods represented by it 
passed to Tamhaci, hut, suh]ect to tlie terms contained in the letter of the llth 
August 1875, accepted on each occasion by Tambaci, and embodied in the 
heading of the invoice. Those terms seem to us to constitute a trust or appro- 
priation as to the disposition of the goods and their pi occeds. As to these 
P. T, C. goods, we are dealing witli consignments by an agent to his principal, 
and it has, no doubt, been held that an agent who consigns to his principal en- 
dorsing and making over the hill of lading to the latter, so as to vest the pro- 
perty in him, cannot, at the same time, by a mere reservation on his part alone, 
create a trust or appropriation in his own favour cx parte Banner (L. R., 2 
Ch. Div , 978). Jiut in Mie present case there is an express agreement between 
principal and agent, creating, we tJnnk an appropriation binding upon 
Tambaci, his assignee in bankruptcy, and any other person taking with notice.” 

[579] The judgment then described the relations between Tambaci and 
Son and the banian, which began in 1873: “ The business of a banian is one 

well known m India, and has been frequently considerod hy the Courts. It 
means generally a native agent employed by firms for the purposes of sales, 
collecting funds, or other transactions, which {ihe banian, from his better 
information and greater familiarity with the market and the people, is more 
able than his employers to conduct with advantage. He may act for several 
firms at once. He is generally a del credere agent. He may, or he may not, 
advance money to his employers. If he does, there is no rule of law giving 
him any lien.** 

At this time Tambaci and Son appear to have been, as indeed they were 
throughout, without capital, and to have suh>isted on various forms of credit. 
One of these was a system of mutual accommodation between themselves and 
Peacock h Go. Besides the funds thus supplfod, extensive loans were obtained 
from the local hanks It would appear that the intention of the arrangement 
with the banian was to treat him as the sujipdor of funds.” 

Articles of agreement, drawn up in the office of Messrs. Berners, Sander- 
son &Co. were executed between the banian and Tambaci and Son on the llth 
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July 1873. These were an ordinary banianship agreement, under which the 
banian was to provide and pay servants, who were to be under the orders of the 
firm. He was to be responsible for tlie fulfilment of sales and payment. . On 
the other hand, the banian was to be entitled to a commission on sales, and to 
a discount for cash. The agreement said nothing as to advances, and was not 
observed in practice. The evidence as to the course of business was then 
stated, and in a tabular form tlie value of the merchandise which arrived in 
1882, with dates, and the ailvances made by the banian in that year down to 
September, were given. 

The particulars of shipmenc advising the marks and numbers of the 
goods shipped weio the first documents leceived by the Calcutta branch from 
the Manchester house of Tambaci. A week later, and usually a week or 10 
days before the ship arrived, these were followed by the invoice and bill of 
lading On tlie arrival of the sliip the bill of lading was endorsed by Tambaci, 
or after his departure to England by hib n anager Vassilopulo, by an open 
[880j endorsement, and handed to the banian, who then obtained delivery of 
the goods from tlie ship and had them sent to Tambaci’s godowns. Offers to 
purchase the goods were made either directly or through the banian to Tambaci, 
or Vassilopulo, and if accepted woie entered in one of the firm’s books from 
which entries contracts of sale witli the native dealers vrere made up and 
written out h\ the hanian. Tlie amount of the price was 4;hen debited in the 
bill hook to the* banian, as though lie were the buyer, less his commission 
of li per cunL, the name of the actual purcliases not appearing in any of the 
firm’s books, and the debit to the hanian biung entered as of the due date. 
The delivery of the goods to the purchaser was ettected by the banian, who 
received paviiieiit from the purchaser either in cash oi by a “ baj?sar chitty ** 
or promissory note, p.iyable, not to the firm, but to the banian. Payments 
and advances wore fiom time to time made by the banian to the firm in 
such amounts as were required Neither pavriieiits nor advances were 
made against or in resjiect oi any .s{)t*(nfic sale, in the cash account between 
the banian and the tirni the loin^ei was debited with the price of goods sold 
(as appearing in the hill book) and with interest thereon and credited with his 
payments and advances with intoresi theic<m. The rate of interest charged 
b> aiui credited to the banian was J2 per cent. The cash account so made up 
was adjusted at the end of each \ear, C)n the riist December L881 there was 
shown by the account lor the preceding year as so adjusted to be due by the 
firm to the bani.in Ils 0,90, 042. At the end ot September 1882 the balance 
had been reduced, hs Lfie excess of sales tivcr advances and payments, to 
Hs 3,31,2(32. Fiom Mm 1st August tHH2 to 1st September 1882 the sales 
debited to Mic iianian amounted to Us 92,000 , ;ind from the 1st to the 19th 
September to Ks. 4,12,000 . 'while his advances and payments from the 1st 
August to the 19th September amounted onl\ to Us. 2,70,003. 

Tlie Court then considered the evidence liearing on two questions — F'lrst, 
whether the banian had .such a hen on the goods which were in the godowns, 
or of which tlie bills of lading had been delivered, as jusjified him, in September, 
in detaining them by wav ol secuiit\ for an> balance due to him, on the 
taking of a general account between him and Tambaci. Secondly^ whether, 
[J8lj if lie had such a lieu, he could enforce it against the consignors of 
the goods. 

The honiari's ease was that from tlie outset in 1873 his advances were to be 
secured by the goods of which ho had the custody ; that in 1875 not 
only the goods in the godowms, but goods in transit were to be treated as 
security : tliat in 1882 this was made move explicit, and the partionlars of the 
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goods to arrive were looked upon as security. Ani as to the evidence in support 
of this, the Court said ; “ We have, besides the direct oral testimony, certain 
corroborative facts, the value of which it will be necessary to determine. 
These are (1) the keys of the godown being placed in the custody of the 
banian’s servants . ( 2 ) the fact of the Custom House sircars and godown sircars 
being his servants , (8) the ha/ar chitties^bemg made out in his name. As to 
these it is contended, on the consignor’s behalf, that ^ho^ are equally 
consistent with the view that the banian was merely the responsible 
custodian of the goods and tlie guarantor of their price when once sold. 
There i'*’ another set of facts, viz , (4) that policies of insurance, covering 
the goods in the godowns, were delivered to the banian ; (5) that the bills of 
lading wore upon arrival endorsed and delivered to him for the purpose of 
giving elfect to his seeurit\ , and (6) that the dui wans were the servants of the * 
banian. These allegations the consignors meet, not hy questioning their 
cogenev if true, hut liv denying thtur truth ** 

“ As to the original .igreenient, we think that the balance of testimony is 
in favour of its having been, in the mam, such as the banian describes, and 
that this view is supported l)\ the iirobahilitiea of t)ie case The evidence of the 
banian himself and Wissilopulo vei\ distinct, and the coi rohoration ad'orded 
by Mr Sassoon, whi)St' trustwortlun<‘s-. was umnqmgned, is most iinpoitant. 
Of the nircumstancies addiuicd coriohor.iting the pl.unlill’s stor\ , we tliink 
that tlie facts tint the kevs veic in tho pLiintitt's ciistotlv, and that his godown 
sircars had the clearing of the goods aio, at h^ast, as mneh in favour of tlie 
view flat the goods were placed in hi« possession h\ wa\ of security as (»f any 
other view of his position , while the fact t.lnit the bazar chitlios, instead of 
being made out in the name of the firm, w'eie made out in the name of the 
banian, ainiears to us of some significance r882] as showing the view taken 
of his position, though, as he was lesponsihle foi the jjnee of the gaods 
from thf* moment of their .5sale, tliere was notliing imiiatunil, apart from any 
que.stiori of .'•ecuutx , in the chitties being m ide out jn his name As to the 
question of the fhmvaiis, we think rhat the evidence fails to establish m any 
satisfacton wav the exintence of a sepinato sot of duiw'ana acting on behalf of 
the banian ” 

" As to the lulls of lading, vse »rro nc^t satisfied that they w'ere placed in the 
hands of the banian or Ins servants at any time prior to the arrival of the goods. 
BO that theie is nothing in th.e fact of the hills of lading being m Ins cuBtody 
w’hich, iioce^satily, indicates that the goods to which the\ referred were 
pledged to fnni, or that ho received them for anv other pm poses than that of 
obtaining clearance. On the other hand, there can he no doubt that from Januar\ 
1882, at an\ rate, the firm was anxious to give to the human any available 
security at the earliest po.ssiblo moment, and certainly gave I dm to understand 
that all goods, particulars of which had reached therP, would he available as 
security for his advances Our view, accordingly, of the f‘vidence as to 
the bills of lading, d.s that, standing by it'ielf, it proves nothing as to the 
baniaifi’s security.” 

“ Taking it along with the other facts, we think that the pioper inference 
is that the bills were handed over for the purpose of carrying out the whole 
arrangement betw’een the parties. As to the policies of insurance, we think 
that the balance of evidence is in favour of the view that they were handed 
over by way of completing the security afforded to him by the possession of 
the goods, in the same wav as they were transferred to the bank in the case of 
a loan.” 
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The conclusion afc which, on the whole ot the evidence, we have arrived, 
is that from the outset the agreement was that the goods in Tainbaci’s godowns 
should be security for the advances made by the banian to the firm , that 
* some subsequent date it came to be understood between the parties that not 
only the goods in store, but goods, particulars of which had reached the firm, 
should be security for the balance fwm time to time duer, that this understand- 
ing was made to assume a more definite and precise form at the conversation 
between Vassilopulo and the banian in [jdS] January 1882, after winch time the 
plaintiff’s flesh advances were confined, .is nearly as possible, to amounts 
equivRlent to the value of the goods, estimated as Rs 250 per halo, parti- 
culars of whicli weie received by the firm , iind that from this time there is 
discei Millie a general correspondence bot\\ot*n tne particulars received hy the 
firm and tfie advances b> tlio hani iq”. 

“ The goods, however, thus pledged must, in our opinion, bo held to have 
liecome security, not only for the sums advanced at the lime uiion them, but 
lor the entire existing liability of Tainhaci to the banian, and lor anv lutui*e 
liability of .1 like nature until they weie disposed ol in regular course Their price 
then went to reduce the general balance due b\ Tambaci to the banian 

In considering how fai the banian had notice of the rights and inteiests of 
the several persons in Manchester, a distinct (piestion arose with respect to 
each class of goods The dilfeionce between the modes*ot dealing with the 
several classes*of goods threw light upon the question of notice as to each. And 
the Court was of opinion that the evidence showed an actual and intentional 
holding foith, and representation, to all concerned, of Tambaci as the owner of 
tlic goods It found tfiat as tio the PTC, or lion account goods, the banian 
had no notice, or knowledge, of the aiiangement set forth in the lettei ol the 
11th August 1875, or that these goods were subject to a trust or appropriation of 
any kind The pidgment added that the prob.ibilitA was that the hauian looked 
at the goods in the godowns, not meroh as an indication of the prosiierity of 
the firm, hut as a tangiljlo securitv for the monev which he had advanced 

In the first ludginent the (3oiirt, disposing ol the jiomts raised in suits 557 
and 552 of 1883, held that Peaccick Sc Co. wore entitled in respect of the 
“ joint account goods ” and the “ pure consignment g(;ods”, but that in resjioct 
of tlie ‘ lien .iccount gi)ods ” tlioir title was displaced bv the banian’s lien. It 
held, however, that the banian, who had alread\ accounted to the consignee, 
was not liable to account to tlie consignoi . Attorw-irds, giving judgment in 
each suit separately, the Court stated the issues in the first ol the above suits, 
and proceeded as follows . — 

“ F/nt, on the general question as between Tambaci and the banian, 
whether the latter liad a lien on the goods, in the godowns, we have already 
expressed our opinion ” 

C384j ‘ ' Secoiidli/, whether as to each class of goods, that the lien is good 
against Peacock & Co , regarding them as the owners.” 

“ Thirdly, whether in respect of tlie P. T. C. goods. Peacock & Co. are 
entitled to sue." • 

“ Fourthly, a similar issue as to a oiio-thud share m such of the P. M. C. 
goods as were shipped on the thiee-thirdii account ” 

“ whether the banian is liable to Hccount to Peacock (fe Co. for the 

proceeds of goods sold and already accounted for to Tambaci.” 

With reference to the second question, wo have given our reason for 
holding that in the case ol the P-marked goodh, the P. T. C. and the P. M. C,, 
the banian knew them to be Peacock & Co.’s goods, and knew of the interests 
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of the several persons oonoerned in them. It remains to consider whether his 
lien is protected by s 178 of the Contract Act. It is so, unless the circum- 
stances were such as to raise a reasonable presumption that Tarabaci was acting 
impropetlv in making the pledge he did. We are far from saying generally that* 
the knowledge by a pledgee that his pledgor is not the owner of the goods 
pledged, but an agent ter sale, of necessitv invalidates the pledge. To say this 
would be to ignore the ‘usual and ordinary course of business * on which the 
5 and 6 Viet , c. 39, was based. But the iiledg*:*, to be good, must be one pre- 
sumably made for the benefit of the principal, ft. can never, we apprehend, be 
right for an agent to pledge the goods nf a principal to secure the balance due 
by him on his own generjil account with the pledgee In such a ca.so knowledge 
that the pledgor is an agent is thorofore, we think, knowledge that in so pledg- 
ing he is acting irnproperlv. Tn Lenckfiart v. i\n>pcr (3 Bing. N. C., 99) a 
custom giving such a general lien was held to lie bad in law And in 
Kaltenhack v Lc7cis (L. E., 21 Ch. Div 54, at p ‘i9) the reasons why such a 
general lion IS oh]ectionahle ire cle trh iiointi d out. We think therefore, that 
as to the P. T. C. and P M. C. goods, the title of Peacock A Co. must prevail 

“ The case as to the P. T. C goods is dilTerent. Those goc»ds, as wo have 
said, we find to have been Tambaci’s goods, suhioct to ii trust or appropriation 
of the goods and their proceeds We have [385] tound also that Baiinath had no 
notice of this arrangement It follows, in our opinion, that his hen upon those 
goods 18 valid". . • 

“The special ponit raised as to the P. T. C goods is this Those goods 
were not actually the goods ot Pedcock A Co., liut of h nianulacturer on whose 
behalf the\ consigned them And it was contended that the\ caruKit maintain 
this suit, at any rate without theowneis being m.uic parncs to the suit. As 
an objection tj the suit for want of paitic^., w^tj cannot {•ntortain tins contention. 
Any such objection must, hv s dl' ol Piocednre Code, he raised before 
the first hearing. This was not so raised Ho tlmt on this point we have only 
to say wliether tlic plaintiffs have shown arn cause of action in themselves 
as against Baijnatli. We thirk thev have As betw^een Peacock Co and 
Tambaci, the former were tlic consignors ol these goods and tlie principals in 
the transaction; Tambac^ could not havo dis|)iited then* Mtle. Baijnath, who 
takes from Tambaci, and wdth notice, cannot, we think, stand in anv stronger 
position than Tambaci would have stood *’ 

“ A similar point was raised with regaid to the manufacturer’s one-third 
share of such of the P. M. C goods as w’ore shippeil i>n wdnit w*as called the 
fchree-thirds rtccount To this tho:c seem to us twM) answers- one, that which 
we have just given as to the 1^. T. C gotifls , second! \, tlio.^o goods Avere 
specifically appropriated to meet the hills drawn against them And that is a 
sufficient equitable interest to give a light to* sue -Liffschfr v. Compiotr 
d' Escompte de Parih (L. R., I Q B. Div , 799), litiukvii v Alfaro (L. R., 5 Ch. 
Div., 786)”. 

“The question which remains is as to the claim oi Peacock A Co. bo hold 
Baijaath accountable- for goods already sold -ind accounted in due course to 
TambiLci”. 

“ As to this, we think the claim cannot be supported. There are only 
three grouTids, so far as we are aware, on which a principal has been held 
entitled to sue a sub-agent employed by htn agent”. 


*tSec. 34* — All objection h for want of parties, or for joinder of pari los w'ho have no 
interest in the suit, or for misjoinder ns co-pl»iiritiflls or co-defend- 
.ste ‘“‘kon at thP farlirai poasibk, opp.-rttinty. »nd 

^ ^ I in all coaea boiore the fintt ba<iiiii(, ; and any auch objection not 

alo taken shall bo deemed to have l^en waived by the defendant.] 
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“ The first is title, whereby he may follow his property in the hands of 
the sub-agent if he finds it tliore. This was the ground of decision in the 
House of Lords in MiUhed v. Masiums (Ij R., 8 App. Gas., 874 ; 9 Q. B. D., 
6:10). And on this ground wo liave held Reauock &>Go. entitled to recover 
certain of their goods.” 

rsse] ‘ ‘The second ground is privity of confcracfc^ This was the ground 
of decision in the Court of Appeal in the case just rot'orrod to Tliere is no 
such privity liere. The position (d the baninn of a Calcutta firm, which'firm 
receives goods for sale on bchali of piincipals in Europe, was considered in 
1B68 in Orr Hivinq v Uovinvhundoi Srtii (\ Houl . That was a suit by 

Glasgow manufacturers, who had cfinsigned i‘oods to a Calcutta firm for sale, 
against the banian of the Calcutta firm, in winch tlio plaintiffs sought to recover 
from the bunian the jirice of tlu3 giyxls Ho had sold the goods and received 
the price, and had been debited with the amount in thcj goneral account between 
him and Ins employers, in exactly the saint3 mannei ms tlie banian was in the 
present cuse At the tniil tiio Court found, amongst other things, that there 
was no privity lietwecn the banian and t he (Tlasgow h(»use A rule mst having 
been obtained to sot aside tlie verdict or tor a new trial on several grounds, 
that rule was dischargefl In the ludgments the })ositi<>n of a banian was much 
considered. Thus Sir L J^EKL, C J., says at p. 039 . -- 

“ ‘The mode of dealing between the hictorh and tlierf* banian appears to 
have been tliM .• The\ looked to him tor fiavinent, and when he had made the 
sales and the monevs due wore pax able, but before the ]>rice was paid, he was 
debited with tins puce, and gave credit, to them in account for the amount 
minus his commission.’ ” 

“ * Tlio defendaiiL was not the huxoi ol the g.iods, though the Calcutta 
house looked to Iniii sul)>tantiali\ tot tin; price ot them The term of the con- 
tracts and commissiuii show this Accojding, then, to this couise of dealing, 
his leceipts of tiie moiiex on tlie sales efiect^xi hx him as haman would be a 
receipt ol nioiiox not ff> th(3 usf» ot the foieign pimcipals, but simply a receipt 
according to the course of dealing hetvveon him .imi Ins f>rincipals, the Calcutta 
house, and independentlx of an\ pledge oi hen umlei the Factoi’s Act.’ *’ 

“ And again, at p 544 : — 

The position of things hero is pi'ciihar , tlie ndei position of such a per- 
son as ii banian between tlie facti^r and the huxers is not knoxvn in England ; it is 
not uiiiversal here, though more common. [5873 and it must be presumed that 
one xvho is in tlie habit of remitting goods to this niaiket for sale liy an 
European house, sanctions so very ge.miral and :i.linost univeisal i\ course of 
trade, which the jieculiar state of circumstances renders, if not absolutely 
necessary xet convenient apd expedient Siicli a person cannot properly be 
described as a servant or dork, though tliegeneial presence of liim at the place 
of business of his principal might seeni to gix'c his connexion xx'ith the agent 
at first view that appearance He is rather a sub-agent of a peculiar kind.’ ” 

Tbo banian in the case, by the course of dealing between him and his 
principals^ becanno liable as a del credoip agent (’onsequently, be cpuld be 
called ujion to pay, though he bad been guilty of no fault or neglect. The 
giving credit in account between him aqd his principals, the agent, was, m the 
absence of fraud, equivalent to payment, and therefore bis receipt of the moneys 
after such accounting was really, by virtue of the bargain between him and the 
agents, a receipt to his own use and not in any manner in fraud or derogation 
of the right of the distant principal, but in pursuance of a contract effected 
within the scope of his own agent’s authority and for the benefit of the 
principal himself/ " 
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“ This case is really much 8tiron^*er than the many cases in England, in 
which ifc has been hold tliat no privity existed between foreign principals and 
English anb-agents, such as the New Zeala7id and Australian Land Company 
V. fVatwn (L.R., 7 Q. B. D., ‘J74), Kaltenb'ick v. Lexuis (L. R., 2^ Cli. Div., 
54 , 10 App. Ca. G27) because the banian ia in the permanent employment of 
the Calcutta firm ” 

“ The onI\ I’emaining ground on which a sub-agent could be made liable 
to account to the principal for goods sold through the sub-agent is fraud, or 
something equivahuit to fraud. The law applicable to India upon this point 
IS now embodied in s 192 of the Contract Act This section, which 
seems to us for this purpose substantiallv in accordance with the law in force 
befoie the passing of the Contract Act, says • — The suh-agent is lesponsible 
for hip acts to the agent, hut not to the principal, except in cases of fraud or 
wilful wrong ” 

[388] ‘ ‘ Tlie only question, therefore, is wliether any fraud or wilful 
wrong has been shown We cannot see the sliglitest pretext foj- such an 
imputation. So far as the sale and delivery of the goods is concerned, that 
was clearlv in accordance witli tlie obiect for which they were sent to Calcutta 
As to the ))anian's inode ot accounting for tlie i^rice, we have not to inquire 
whether if he had«been pnma fane accountable to Peacock A- Co , nther for 
the price as purcli.iser or for tlieir s'llo-pmceeds as their agen,t. Jie could Imve 
discharged himself by .showing a settlement in account with Tamhaci The 
question is, lie not being jnmut fane accountable, wdietlnu* an\ thing has 
occurred to make him so Now the inode in whicli he a<;coiinle(l wms tliat in 
W’hich be was hound to account, ami bail been hound ever since Ins employ rntmt 
commenced in H7‘l It was a mode of dealing which we know’ from Orr 
Ewnw's case, alrcnd\ ciied, to have been pr»^va1ent in Calcutta foi thirty years 
at least \s between the banian and Tamhaci the course of business w’cnt on 
for nine years, during winch time the banian made very large advances on 
the faith ot it, a due prt)portion of which found its way into P< acock d Co,’s 
pocket Tiiroughout those years flu* banian never had re<ison to siqipose that 
any remittance to England was in arrear. And now’ we know’, from l^eacock 
ik Go's, own witnesses, that their remittances were received with almost 
absolute regularity down to a date immedritelv before the b.inkruptcv A 
clearer case of perfect good faith it i-i ditiicuit to imagine.” 

“ It follow's that, in our opinion, Peacock it Co., have shown a good title 
to tlie P T C, goods ; tlnifc to those ot the P. M C,, w'hich weie theirs alone, 
they Are entitled mi that ground, and that to tlui remaining P M. C. goods, 
those on joint account and those on the three-thirds account, thev are entitled, 
in part, by virtue of ovs’nership, and as to the vvliole, b> reason of sjiecitic 
appiupriation to meet their bill.s of exchange. Under the arrangements made 
lor sale of the goods, the banian wull have to account to Peacock A. Co. for 
those goods. As to the P T. C. goods, the banian’s lien is good against 
Peacock A Co. , and this claim of the latter to an account of goods sold and 
accouifted for to Tamhaci fails altogether.” 

[389] In the second of the above suits, Baipinth v. Grakubin, the separate 
judgment was as follows : — “This suit relates to certain of the goods which 
arrived in Calcutta by the Knight of St Patrick on the 14th Septernlier 1882. 
The goods on bt^ard of her consisted of 10 bales P. X. T., 8 hales P. T. C., 
on hales P. T C.,and 24 cases P The bills-of-lading were endorsed and made 
over to the banian, and he obtained delivery of the 10 bales P X. T. and of 7 
bales out of the P. T. C.“ 
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But before he could obtain delivery of the remaining goods, tbev were 
stopped by Graham & Oo. acting under instructionn from Peacock ^ Co. About 
the remaining one bale out of the eight of P. T. C , there is no dispute, the 
banian is clearly entitled to it. The controversy is as to the 55 bales P. T. C. 
and the 24 cases P. As to the latter, tlie reasons which we have given in 
Peacock & Co.’s suit for liolding that the hanian had no lien on' the goods, which 
he knew to be theirs, would apply to these goods had they been in thegodowns. 
And he certainly can have no bettor titles because they were stopped before they 
reached the godowns.” 

“ With regard to the P. T C. goods, an issue arises entirely different from 
any that has arisen in any of tho previous cases, viz , whether, as between the 
banian and Peacock <feGo , the latter had a right to stop the goods z/i tj'ansiiu.'* 

“ Tho position of Peacock & Qo. with respect to these goods we have 
already ])Ointed out Tliey were agents who bought in Manchester with their 
own monov or on their own credit, and shipped to Tanibaci’:, house in Calcutta. 
Wo tlnnk, therefore, that according to the rule laid down in Feise v. Wray 
(3 East, yn) and often acted upon since, they may, for the. present purpose, be 
regarded as vendors with the right to stop ni transitu It was suggested, 
indeed, that tho words ‘ a seller’ in s 99 of the Contiaot Act alter the 
law so as to exclu(le persons in such a position, ihit we do not th.nk 
that is so. It was not denied tint all othei con difcionif requisite to entitle 
Peacock Sc Go, lo stop I nui situ existed , uoi was it questioned that they 
did, in fact, stop tho goods before the ^/n«s?iMswa8 over The only question 
rajH<3d was whether the hill of lading of these gorifls was endorsed to 
[390] the banian under such circumstancoa as to defeat tho right to sto)) ” 

“The nature of the advances has been already consideied. The legal eff ect 
of the transaction is now governed in this countiv hv s 103 of the Contract 
Act ‘ When a hill of lading or other instrument of title to an\ goods is assigned 
by tho buver of such goo is hy ,wav of pledge to secure an advance made speci- 
tically U))on it in good faith, the seller cannot, except on pavment or lendei to 
the pledgee of tho advance so made, stop the goods tn tmnsitu ’ 

“ In connection with ])ledgos and lions one distincfir)n is familiar- the 
distinction between a pledge for an existing debt and a pledge f(ir anew advance. 
The words ‘ an advance made upon it ’ plauiU require that the pUidge of a hill 
of lading, in order to defeat the right of stoppage /// tianstlu, shall he as security 
for a now advance, not foi a pre-oxistnig debt The Legislature has thus adopted 
for this countrv tho view taken bv the Pnvv Council in Hodijia v. Lamptoir 
(VEsconipte dr Pans (L. R., 2 P C Cas., 393), and Chay tried fiauk of 
India V. llrndrrsoii (L R , ^) P C Gas , p5i) 1) , and net that since taken bv the 
English Court of Appeal in Lrask v Srott Gj. R , 2 Q R. 1)., 375).” 

“But the section requires the advance for which the hill ol lading is 
pledged to be ‘made sprciticn/lif upon it.’ Tho construction of these words is 
by no means free from doubt. If was argued fcliat they are pointed at the 
distinction between a particular lien on certain goods for a particular 
advance, and a general hen upon all goods to secure advances generally, 
of a ffoating balance , and it was contended that tfiev require that there 
shall be a paiticular advance of a sum or sums on the security of tho parti- 
cular bill of lading in question apart from any other security, if this were 
the meaning of the words, the condition is not complied with in the 
present case. But we do not think the words of the section constrain us to 
take so strict a view ; and the policy of the law is to protect bona fide dealings 
with hills of lading in the ordinary course of business. We think the 
tequirements of the section are complied with when it is shown that any 
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sum is Rrdvanced on the [591] terms that it is to ba secured by the particular 
bill of lading in qutistioii or tiie goods represented by it, though it may be 
secured bv other hills or goods also, and though the hill of lading may have 
been intended to be security notunlY for the particular sum or sums advanced 
upon it, but also for some antecedent liability. Beading the section in this 
sense, we think that tlie banian is entitled to hold the 55 bales of P. T. G. 
goods as security for all the sums advanced by him after the arrival of the 
particular-? of shipment hy the Knmkt oj St. Patrick^ 

“ Wo intimated at the close of the hearing that, as the question of costs 
might give m-ise to considerations not free from difficulty, wo should make no 
order on that subject wUliout giving the pirLios an opj).)rtunity of being lieard. 
The cases cm I) j set flown lor argmneiit on this point on the application of 
any of the part'es.” 

“ Listlv, a-i the g(V)ds have hcen dealt with under arrangements between 
parties, and it is possil^le that scjine unforeseen difficulty may arise in the 
application of our decision, we think it well to reserve hhorty to apply to all 
parties in all tfie cases 

The matter )f granting leave to appeal in the two suits onlv was disposed 
of in Bai^uath v (.h.ihuin (I L R., 1 1 Cal , 7-10) 

Mr Tl. H. As*iii}th, Q G , ^^r IK i' Snitjlci/, and Mr J. Rosktli. for the 
Appellants.,— The Couit was wrong in tlus first case m excepting tlio P. T. C. 
or lien .icin^unt,” gt))d'> i- im th ? c )usi 4 u!n nii-> as to* which it had 
correctly allowed the prnna right of the consignor to jnevail This excep- 
tion was made on the erroneous ground that the consignor’s right had been 
displaced hv the hanuin’s hen The Couit helow had also boon wrong in the 
second case in lioMing that the lion alleged by tlie banian prevailed over the 
right of the consignor t j ‘-. tojj niUan^Uti the bales coming by the Kniqht />/ 
St. Patrick, Its limling that a hen had been agreed to was against the weight of 
the evidence, and oven if, as between the lianian and the him employing him, 
the former bad a lien for liw adv inces, and on general account, that hen should 
not have been lieKl tj he ol any avail as between tlu* hauian miuI tlie Cf>nsignor. 
Again, as to tlie goods P. T G., t»» “ lien iiccfjuut ' goods, the Court below 
should have found that the hanian had [592] notice ol the consigni)r’s interest 
in them, and should liave held that, if the consigns h id attempted to pledge 
them, it would have been invalid. As to the goods coming b\ Kmqht of 
St. Patrick, the appellants had mafic good their til hi, and the Court ought to 
have held that thi hili> lading liad not benn tiMnsferred uinler such 
ci reams tancc^ I V the consignee ah to defeat tlie right of the consignfir to stop 
in traimtu. It w.i'i also argued that the High Court should have hold that the 
banian was liable to account to the consignor for all the pioceed.s ol the goods 
claimed hy the appellant that tiad boon sold b\ him before the iiiholvoncy of 
the consignee 

The view of the Court below ol a banian's position might bo accepted, 
viz., that although ho, had no lien bv custom having tlie force of law. lie might 
have o^pe by agreement with his oniplover as against him Hut the Court in 
finding him enti led to the security of the good.s wlmther in Tambac»\ godowns, 
or on their wav, liatl mistaken the effect of the evidence. Xo lion was 
preRum'*dile from the expiessions used or from tiie course of dealing. And no 
part of the consignments had been pledged to the banian witnin the 
moaning of s 17H of the Contract Act, 1872. Also, throughout, there 
never had been a time when the goods had been transferred, with intent to 
pledge them, from the possession of Tambaoi to that of the banian, and yet to 
make a valid pledge there should be either actually or constructively such a 
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transfer. And, again, as the banian, in fact, had notice of the interest retained 
by Peacock & Go. as against the consignee in the lien account goods F. T. G., 
a pledge, had there been one. would have been invalid, for the reason that the 
banian would not have been acting in good faith, tie knew that Tambaoi’s 
business involved the receipt of goods for sale belonging to other 
firms. He knew that it was a consignment business, in which the goods from 
Peacock&Go.on *‘joint account’*, or as **pure consignments”, werenotTambaoi’s ; 
and the Gourt found him to have known that as to these classes of goods he had 
no lien. In the case, however, of the lien account goods”, having regard to the 
fact that P. T. C. were numbered consecutively with Tambaoi's own goods 
bearing the same mark, the Gourt found that there was no express notice to the 
banian of the consignor's interest therein, and concluded that the banian's lien 
was [393] protected by the Contract.Act and must prevail. This finding of a lien 
upon these goods was wrong. The banian had no right to assume that all the 
goods marked P. T. C. were those in which Tambaci alone was interested. The 
invoices sent to the Calcutta house on the occasion of each shipment disclosed 
the consignor’s interest, and the banian was thus put upon inquiry. Even if these 
goods had been pledged within s. 178, which was not admitted, the pledge 
was not protected, inasmuch as the alleged pawnee was not acting in good faith ; 
or at least was acting under circumstances which were such as to raise “ a 
reasonable presumption that the alleged pawnor was acting improperly ”. Also 
the proceeds o^ the sales effected by the banian before the insolvency t)ught to be 
accounted for to the consignor, even if already accounted for by the banian to 
his immediate employer. The High Court had held the contrary ; but this was 
inconsistent with its having held that the appel Inn ts could recover all the goods 
on “joint account”, and on “pure consignment”, which were in the godowns 
at the date of the suspension. The appellants were no less entitled bo follow 
the sales and recover the proceeds of goods than to recover the goods them- 
selves while still remaining unsold. The particulars of shipment had been 
shown to the banian, not that he might consider each as supporting and 
becoming security for his advances, but only that he might have early 
information of goods to arrive, and might eifect. the sales as early as he could. 
The bills of lading also were not made over to the banian until the arrival of 
the ships , and then, not for the purpose of vesting them, or the goods which 
they represented, in him, but simply to comply with the requirements of the 
ship’s agents, and to enable him to obtain delivery of the goods. 

Between the 1st and 19th September 1882 there were forced sales and 
deliveries to the amount of two lakhs of rupees, pressed upon purchasers to 
get payment before the usual time. This would have involved purposeless 
trouble and loss if the banian had had the lien claimed. The existence of such a 
lien was not reconcileable with many proved or admitted facts. 

As to the right which the appellants claimed to stop m transitu, that must 
prevail unless the banian had a lien on the specific goods. No lien as 
against Tambaci and Son would be of any avail as [39s] against Graham 
A Go. claiming, as the consignors, the 55 bales marked P. T. G. on their way. 
This right had not been defeated by the endorsement of bills of lading to the 
banian, who had notice of the vendor’s title. Particulars of shipment reached 
Galcutta on August 26th. The ship arrived on 14th September. The bills of 
lading were endorsed on the arrival of the ship. There was no evidence that 
the’ advances of the banian were made specifically against or on the security 
of the goods included in the particulars of t hipmeiit. They were all made 
prior to the endorsement of the bills of lading ; and even if the banian had had 
a right of lien, it was prevented from operating upon the 55 bales, by the 
stoppage in tranaitu. In any case, as to all goods sold by the banian iii 
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August and September 1882, the proceeds ought to be accounted for to the 
appellant ; and so much of the judgment and decree of the lower Court as 
declared that the banian was entitled to a lien on the P. T. 0. goods, and 
dismissed the claim to an account of the goods sold, ought to be reversed. 
The following oases were referred to : — 

Ex parte Banner (L R., 2 Oh. D., 278) ; Evans v. Trueman U Moo. 
and Bob., 10) ; Kattenback v. Lewis (L. E., 24 Ch. 1)., 54 ; lOApp. Cas., H. L., 
617) ; Kemp v. Falk (L. R,, 7 App. Cas , 573 j ; New Zealand and Australian 
Land Company v. Watson (L. R., 7 Q. B D., 374) , Spalding v. Buding 
[12 L. J., Ch. (N. S.). 5031. 

Mr. J. Rigby, Q.G , and Mr. E. F, V. Knox (with whom was Mr. B, S. 
Wright) for the respondents. — By agreement, confirmed in 1875 and in 1882, 
the banian had. within tlie meaning ol s. 171 ' of the Contract Act, IX of 
1872, a lien on the P T. C goods in the godowns of Tambaci as a security for 
his general balance of account. Bv the couise of dealing the banian was in 
the position of a banker lending money to tlie firm which employed him, 
and he had a banker’s lien under s. 171 of that Act. Also, the firm — 
no trust attaching to their control over the goods, and all the parties acting 
bond fide — had made a valid pledge to tlie banian within the meaning of the 
above Act. As to t,he lianian’s having had notice of the mode of consignment, and 
of the inteu'est of the consignors, with the result that no valid lien in his favour 
[393] could have been effected between the parties by agreement, this view was 
contrary to the facta nghtlv found upon the evidence by the Court below. 
There was nothing to show that the banian had any notice of the terms of 
consignment of the P. T G. goods, and it liad been found that he had none. 
There had been, either actually oi constructivi ly, a delivery to the banian ; 
tor the goods had been placed, with intent to tr.insfer possession to him, under 
his control, by making over the keys to him, tiie endotsement of the bills of 
lading, and other acts. In like manner, wdien there was a temporary pledge 
of part to tlie Bank of Bengal, possession had been given to the Bank. What was 
questioned was that there was any trust attaching to the goods which would 
prevent a pledge. The judgments in Kaltenbavk v. Lewis (L. R., 24 Ch. D., 
54; 10 App. Cas , 617) were referred to. It was the general principle of 
justice tliat gave power to tlie consignee bona fide to raise money on the goods, 
and this had been the origin of the EugliBii Knctors’ Acts Reference was 
made to Acts 4 Geo. IV , c. 83 ; 6 Geo IV., c 1)4 , 5 and 6 Vic., c 39 ; 40 and 
41 Vic., c. 39, for which had been substituted tlie of 1889, 52 and 63 Vic., 
0 . 45, dealing with dispositions by mercantile agents, and advances by con- 
signees, and their liens The agent's disposition was valid when acting in the 
ordinary course of business, the taker acting in good faith, without having, at 
the time of the disfiosition, notice of the agent’s want of authority. Reference 
was made to — 

Evans V. Trueman (1 Moo. and Rob. 10, per Lord Tenterden as to 
agent’s knowledge). 

Cole v. North-Western Bank |L. B., 10 C. P. Cas. (Exoh. Cb.) 
364 , in error from L. R., 9 C. P., 470] . 

Lcuckhart v. Cooper (3 Bing. N. C., 99). 

Rodgers v. Comptoird* Escompie de Pans (L. R., 2 P. C., 393). 

City Bank v. Barrow (L. B., 5 App. Cas., 664). 

Leask v. Scott (L. E., 2 Q. B. D., 376). 

Section 178 of the Contract Act was dictated by the same considerations 
of equity. Under it there had been a valid pledge. 
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[898] As to the claim for an account. To this the banian was in no way 
liable, be having accounted for the proceeds of sale to the firm that had employed 
him. With that firm he had contracted, not with the consignor ; and the true 
answer to this part of the claim was given in the judgment of Sir L. Peel, 
C.J., in Orr Ewing v. Govinchunder Scin (1 Boul , 534), that there was no 
privity of contract between the consignors and the banian. All the sales 
effected by the latter were valid as against the consignors within the first 
exception to s. 108 of the Indian Contract Act. 

As to the right of stoppage in tiaiisHu, the transit had ceased When the 
goods were at the disposal of Tambaci. The consignors had no right to stop the 
goods under section 99'* of the Contract Act, 187*2, because (fl) they were nob 
''sellers ” of the goods within the meaning of that section , also {b) they had 
drawn on the firm of Tamhaci for tlie price of the goods, and their hills have 
been accepted, which acceiitances hiid nrit boon dishonoured. 

Again, the advances on, and the endorsement over, of the bills of lading 
amounted to an assigninetib hy vvay of pledge. This had been specifically made 
upon the bills of lading, in good faith, within the meaning of section 103+ of the 
Contract Act, 1872. If a present consideration was under that section neces- 
sary, and, if here not present in actual time, the endorsement over of the bills 
of lading related to the time when the advance was made The judgments 
and decrees of the High Court should he affirmed. 

Also were referred to — 

Maiipous V. Mildred (L K , 9 Q. 13 D., 530 ; L. R., 8 App. Gas., 
874). 

Neto Zealand and Amtrahan Land Company v. Watson (L. E., 
7 Q. B. D , 374). 

Chartered Bank of Lidia y Henderson (L. E., 5 P C. Gas., 501), 

Kaltenhack v. Lewis (L. R., 24 Ch. D., f54 , 10 App. Gas., 627). 

Jilr. H H. AbfjuUh, Q.C , replied Their Lordships’ judgment was after- 
wards, on 24th January 1891, fleliverod by 

Lord Hobhouse. — These suits form part of a group of seven suits 
instituted for the purpose of deciding questions arising out [397] of the 
failure of Caralambus Tarnbaci, who earned on business under the firm 
of Paul Tambaci and Son, .The suits were disposed of by tlio High Court 
of Calcutta simultaneously upon evidence and arguments common to the 
whole. The decrees have not been challenged in appeal except so far as they 
are adverse to the interests of Messrs. Peacock, Mollison and Co., who are in 
effect the appellants in both the suits now the subject of these appeals. 


Power of seller to slop 
in transit. 


How Keller may stop 
where instrument of title 
assigned to secure specific 
advance. 


See. 99 . — A seller who has parted with the possession of 
the goods, and has not received the whole price, may, if the 
bu>er becomes insolvent, stop the goods while they arc in transit 
to the buyer. ] 

1 [ Sec. 103 — Where a bill ol lading or other instrument of 
title to any goods is assigned by the buyer of such goods by way 
of pledge, to secure an advance made specifically upon it, in 
good faith, the seller cannot, except on payment or tender to 
the pledgee of the advance so made, stop the goods in transit.] 
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The facts of the case have been so fully, accurately, and luminously stated 
in the judgment of the High Court, and, as stated there, have been so entirely 
relied on by the Counsel, and so repeatedly referred to during several days of 
argument, that their Lordships do not find it necessary to make any fresh 
preliminary statement, but will refer to the material facts, as and when they are 
required, to explain the conclusions arrived at. 

The principal question in the High Court, and the only one which their 
Lordships propose to deal with in these appeals, is the question whether 
Baijnatb, or, as he is usually called, the hanian,” was entitled to the lien 
which he claimed against merchandise in the godownsof Tambaci, and against 
other merchandise which at the time of Tambaci’ s suspension of payment was 
on boardship, consigned by Peacock to Tambaci, and which Peacock claimed 
the right to stop tii transttu. The effect of the High Court decrees is to deny 
the banian's claim of lien over goods marked with certain devices, of which 
the P. mark may be taken as an example, but to affirm this right over goods 
marked P. T. and G. The learned Judges were of opinion that he had stipulated 
for a lien over the whole, but that as to all except the P. T. and C, goods 
he know that they, wore consigned by Peacock under express agreements, that 
tbe proceeds should be remitted to meet bills drawn against them, and therefore 
that Tambaci could mot properly pledge those goods as security for the balance 
of a general current account. ^ 

The High Court rightly states that there is no rule of law giving alien to 
a banian, neither is there any custom to that effect. If he claims one, he must 
prove it either by showing some express agreement, written or verbal, that he 
shall have a lien, or some course of dealing from which it must be implied. The 
banian [ 598 ] relies oh both these methods of proof, but he does not allege that 
there was any written agreement. 

The express agreement relied on being only verbal, it is important to see 
how the banian states it. His plaint was the first step in the litigation, and 
in it he states, in general terms, that up to the year ldH2 he made advances to 
Tambaci on the security of a lien on the goods in his godowos. With respect to 
the year 1882, he states with more particularity that he refused to make further 
advances without further security thanthe goods in the godowns afforded, and that 
he was assured by Vassilopulo fwho was then managing the affairs of Tambaci in 
Calcutta) that more goods were comitig out, and that in effect he made his 
advances thenceforward on the security of all the goods shipped from England, 
whether they had arrived or not. 

In his examination on interrogatories the hahian was asked whether he 
did not become Tanr.baci’s banian under tho agreement of the 11th July 1873, 
and whether that agreement had been rescinded or altered. His answer is to 
the effect that ho was employed under that agreement, and that it was never 
expressly rescinded but was modified in some respects. The most important 
mt^ifioation was that, \vhcrea.8 the agreement provides that the banian shall 
deposit with Tambaci Bs. 25,000 in Government securities or cash by way of 
security against his defaults, it was ** shortly after the execution " agreed, at 
the request Of Caralambus Tambaci, that the banian should, instead of tbe 
deposit, advance him Bs. 25,000 in cash, with interest at 12 per cent., and on 
the security of the goods in the godowns. 

He then goes on to state that " very soon after the execution " of the 
agreement, Caralambus Tambaci proposed to him tHat be should advance funds 
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to the firm from tiiile to time upon the security of a lien and charge upon all 
goods for the time being in the godowns of the firm, and that advances were 
made on that footing. 

In the beginning of the year 1875, the banian say^ he found that Tambaci 
was enlarging his business, and required more advances, and he asked for a fresh 
written agreement giving him security, but Caralambus Tambaci put him off by 
saying that the word of a gentleman was sufficient, and that he need not be afraid, 
[ 599 ] ‘ *aB all the goods in the godowns would remain in my possession as a 
pledge.*' At the same time, he says, it was agreed, amongst other things, 
that his advances should caYry interest at the rate of 12 per cent, per annum. 
As regards the transactions of the year 1882, he affirms the allegations made 
in his plaint. 

The plaint was filed in September 1882 , the banian was examined on 
interrogatories in June 1883 , and in August 1883 Caralambus Tambaci was 
orally examined in England, and cross-examined at great length by the banian's 
counsel. He denied that there was ever any agreement that the banian 
should have a hen on any goods for ins advances. At the trial of the cause in 
May 1884 the banian was orally examined. He had then the advantage of 
knowing Tamhaci's oral deposition, whereas Tambaci knew only • what the 
banian had said upon interrogatory, and, being iti England, could not be 
recalled to speak to any now matter. * 

iS point 5f*fact some very important new matter is introduced by the 
banian at the trial. His account now is as follows : — ''One day" (which may 
be taken as being the 0th of June 1873, though it may be a day or two earlier, 
but the exact day is not material) he was introduced to Tambaci at the office 
of Mr. Sassoon, and Tambaci asked him to he his banian in the same way in 
which he was acting for Sassoon. They arranged to go ' more fully into the 
matter at Tambaci's bouse, and Tambaci went away. Sassoon said nothing 
on that occasion. "One day," probably the next day, or (say) the 10th June, 
the banian went to Tambaci’s house. " I asked him, 'How do you wish the 
business to be done ?’ He said he would give me a commission of 1§ per cent., 
and interest at 12 per cent per annum, 'and I will take advances from 
you on my goods.’ Ho further said this, ho was carrying on business on a 
very limited scale, and only re^iuired small advances, but hereafter he intended 
to extend his business, and then ho would requiro larger advances. Then I 
said to the sahib. 'State to me the nature of the business more particularly.' " 
Then it was arranged that the banian should have the key of the godowns ; 
that his men shoqld be in charge of the godowns , that the ohitties for goods 
delivered should be made out in his name, " m respect of the advances which I 
shall have made on these goods ; " that the [ 600 ] godown sirkar was to be his 
man, and the durwan and the cash babu. The two parties then visited the 
godowns together, and the banian agreed to put a man in charge. The next 
day (say the lltli June) they mot again at Sassoon’s office, and "had all the 
conversation about tlic terms over again ; commission, chitty, interest, advances, 
mode of delivery, and everything over again." This took place in Sas^on's 
presence, and he joined in tlio discussion, and said that those were the 
terms on which the banian was doing business with him. On the 12th June 
he paid the Bs. 26.000 to the Agra Bank to redeem goods in pledge ; and it 
was probably on the 11th that he began fiis business as banian. 

Sassoon speaks to the two meetings at his office, and he confirms th6 
banian as to the nature of the agreement ; but he says that the terms of it 
were all settled at the first meeting through his intervention, both because 
Tambaci wished to engage on the same terms on which Sassoon did busiueea 
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with the banian, and because he acted as interpreter wheil necessary. At the 
second meeting he sava only that he learned they had agreed with each other 
and commenced the business. 

When weighing the contlicting lines of evidence, the High Court addresses 
itself to the question of antecedent probability. The learned Judges think 
it improbable that a man like the banian would give such large credit without 
security to a firm situated as Tambacrs was in 1873. But it must be borne 
in mind that the business was very greatly enlarged after the banian's employ- 
ment, and wholly by means of his advances : that besides his commission he 
got interest at 12 per cent., an amount of above the average bank rate upon 
pledges ; and that this qharge of interest so completely absorbed the assets of 
the business that in January 1882 Vassilopulo calculates that the firm is insol- 
vent by exactly the amount it has paid for interest during 1880 and 1881. It 
may be true that a man supplying money as the banian did, would, though 
he looked to profit on sales, expect a higher interest than the bank which made 
specific advances on specific goods, but hardly so muej^ higher. Their Lordships 
do not see the a pnon improbabilitv of the opposite theory, that the banian 
was glad to carry on a great trade with the credit and connection of Tambaci, 
of which the whole proceeds, except so inuoli as was necessary for the actual 
Caot] Living oi the Tambaefs, would come into his pocket in the shape of 
interest or commrssion. The great infiation of the business, which proved 
after a time, when markets were adverse, to he ruinous, could •not havw been 
effected without his aid, given long after he knew that Tambaci had no capital 
of his own. That he should also be a secured creditor seems a somewhat 
exaggerated amount of advantage to stipulate for. 

But there are other considerations affecting the a priori probability of a 
transaction. On Tambaci's part it was, as the banian s^ates it, a dishonest 
one. In England he was buying goods on express agreements that the money 
got for them in Calcutta should be appropriated to meet bills drawn for their 
price, while ha was making such arrangements m Calcutta that at the moment 
of their arrival there they would be subject to a prior lien for the whole amount 
due on account current with the banian. Indetid, the banian claims by virtue 
of the fresh agreement ir 1875 to have a claim against the goods while yet in 
transit. It can hardlv bn thought //. pruni probable tliat Tambaci would make 
such an agreement. 

No doubt man/ things that Tambaci knew were concealed from the 
banian. But the banian alleges one entire agreement, extending to the whole 
of the goods consigned to Tambaci m Calcutta, and operating continuously 
(with the extension in 1875) to the close of the transactions. Now it is proved 
beyond doubt, and the High Court have found, that as to portions of the goods 

those marked P.M,) the baniau had notice of the interest of the consignors. 
Yet he went on maintaining that Ins agreement gave him a prior lien on those 
goods. Moreover, he was warned in 1875 by a friend that " commission goods*’ 
stood in a different position from others, and was advised to make inquiries on 
the subject. He says he had a conversation a few days after with the sahib 
(Tambaci), but it does not appear that he ever made, or if he made that he ever 
pursued, any serious inquiry on the subject. He held on his course just the 
same. The agreement then which he alleges is an agreement for a general 
lien an all goods ^ming to Calcutta on Tambaci's account, whatever might be 
the terms on which the vendors had shipped them. It is not a priori probable 
that any experienced man of business, such as the banian C608) was even as 
early as 1873, should rely on such an agreement as that. It seems to their 
Lordships that the agreement, as stated by the banian, was, on his own side, a 
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hazardous one, and on Tambaoi’s side dishonourable, both ooniuderations being 
against its antecedent probability. 

The direct oral evidence to support the original agreement alleged by the 
banian is confined to the banian himself and Sassoon. The High Court attach 
great importance to Sassoon's evidence. Nobody has impeached Sassoon's 
veracity. But the weight of his evidence to support the banian depends also 
upon its accuracy, upon its accordance with the banian’s own account, and 
partly upon the opportunity given for meeting it. Tlie conferences at Sassoon’s 
office and at Tambaci's house in June 1873 are the corner stone of the banian’s 
case as presented hv his oral evidence. It is most important that there should 
be no doubt as to their tenor. There is no doubt that in some way, and it may 
have been by conversation in Sassoon’s office, arrangements were made that the 
banian should take charge of merchandise, should incur expenses in employing a 
staff, should effect sales on commission, should receive the money, and should 
bring it into account, receiving discount at the rate of 12 per cent, on it if paid 
before it was due, and paying interest at 12 per cent, if retained after it was due. 
When a discussion is carried on between tliree persons, somatimes in English, 
sometimes in Hindustani, and with one of them acting occasionally as inter- 
preter between the otlier two (which is Sassoon's account of the first confer- 
ence), it must be very- easy indeed to confuse between a conversation and an 
agreement, and between such an arrangement as Tamb 9 ci alleges and as is 
embodied m tbe/igreement of the 11th July, and an arrangement to advance 
money against the securitv of the goods. Sassoon tells us that “ somebody 
said, it money is to be advanced it must be against the security of the goods." 
The somehodv, he thinks, was the banian, and this was evidently, according to 
Sassoon’s recollection, the first introduction of this important matter between 
the parties, and he himself took an active part in makng the bargain. But the 
banian’s memory is materially different. Nothing, according to him, was done at 
the first moeting except tlie introduction of himself to Tambaci, and Sassoon said 
nothing. [6931 All the details were settled the next day in the absence of Sassoon 
at Tamhaers house They were *'made pucka" at the second meeting in Sassoon s 
office in Hindustani, though Sassoon says only that he then learned that the 
parties hail agreed and commenced business. Now when such differences are 
found between the parties in their recollection of those occurrences, which are 
the most striking in t.hoir nature and the most likely to endure in the memory, 
they must materially impair the value of statements as to other parts of the 
conferences which are less likely to endure in the memory, viz., the exact 
expressions used, whether in Hindustani or in English, concerning the banian’s 
advances and bis position with respect to the merchandise he w^as to keep and 
to sell. It may he that something was said about advances, but it would be 
dangerous to hold an agreement proved upon such evidence, even if there were 
notliing but Tambaci's previous denial to bring it into doubt. 

Then as to the possibility of meeting this evidence, which in effect was 
sprung upon the banian's opponents at the trial,. Tambaci, the only other 
person piescnt on those occasions, could not be recalled, which, as the High 
Court says, was unfortunate ; and the appellants are entitled, on that gvound 
at least, to have the evidence very critically examined. But the objection goes 
somewhat deeper. Why were not these extremely important conferences 
mentioned earlier ? The first person who introduced the name of Sassoon is 
Tambaci himself. When under cross-examination he stated that Sassoon 
introduced him to the banian. That would have been the time to press him as 
to his recollection of the conferences in June 1873. But though several ques- 
tions were put to him about Sassoon’s introduction, nothing was asked about 
the oonferonoes. On the contrary, it is suggested that it was not Sassoon at 
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all, but Demetriadi, who introduced the banian. ‘ His legal advisers tb|n eouM 
not have been instructed as to these important conferences which gave birth 
and shape to the agreement now relied on. Their Lordships find it very 
hard to believe that, if the banian had really relied on the making of the agree- 
ment he now alleges, he would not have put it forward at the earliest moment, 
whereas he failed to do so when invited by the interrogatories to say under 
what agreement he carried on business, and failed again. [604|| when in 
Tambaoi's examination it would have been proper to lay a ground for its 
introduction. It is not till the trial that he brings forward the conferences 
which are the origin of his agreement and strongest direct evidence. 

As regards the evidence of the banian, the High Court, while thinking him 
capable of adding a fringe of fictitious evidence to his case, and in fact dis- 
believing him in some instances, were favourably impressed by his demeanour, 
and think him not untruthful in the main , and they express belief in his main 
statement, though not till after satisfying themselves that a number of incidents 
in the course of the business tell in its favour, '^eir Lordships accept the 
view taken of the banian’s character, but they cannot help taking his evidence 
as labouring under two great difficulties. 

One has been already mentioned in commenting on Sassoon’s evidence. 
The other is that, at least down to the year 1880, there is no written 
document produced which is so much as alleged to confirm him. On the 11th 
July 1873, ]U9t a month after the conferences at which Ihe terms of his 
employment were settled, the written agreement was executed, and it is 
wholly silent about advances or security, except a security to be given by him 
to Tambaol. It is a most extraordinary thing that the banian, who thought it 
necessary that the terms which he had settled with Tambaci should be repeated 
all over again^ and " made pucka ” in Hindustani before Sassoon (such 
is his version of the affair), should not tiiink it necessary to see that they 
were embodied in tlie formal written agreement. His mode of meeting this 
difficulty is even more extraordinary. He says that the written agreement 
was never read over to him, and that he did not, even up to the time of Us 
examination, know what it contained. *' I was under the belief when I signed 
it that it contained the terms arranged for the pledge of goods advanced 
on." Their Lordships find it impossible to believe this statement. He did 
not put it forward when examined on interrogatories. It was not suggested in 
Tambaci’s cross-examination. The agreement was prepared, and its execution 
witnessed, by a solicitorof the highest standing, to whose office the banian is said 
by Tambaei to have gone several times about this matter. That solicitor 
[605] would hardly have permitted a party ignorant of English to execute the 
agreement without satisfying himself that he understood it. And the banian’s 
then partner in this one business, Mohenclro Nath, who knew English well, 
and who appears to have been taken into the business on account of that 
knowledge, and who is stated to have accompanied the banain on several 
occasions to the solicitor’s office while the draft was in preparation, and who 
execrated the agreement, is not called to say anything about it. 

Their Lordships hold that the oral evidence wholly fails to establish the 
agreement for lien on which the banian relies in the year 1873. As for the 
asserted modification or new agreement in 1875, there seems to be no evidence 
of it bnt that of the banian himself, given at the trial, ahd quite contrary to 
the story told in his answers to interrogatories ; unless the statement of hie 
gomashta, Nowrung, can be considered a corroboration. The High Court have 
justly disbelieved it. But the learned Judges consider that there was M 
agreement for a lien in 1878 on the goods in the godowns, and that it was 



BAUHAtH &0. [1691] .It IfaU. 6M' 

lb 

exteoMI to goods in transit at some sub^nent date, relying on infereoM 
dn^nva from a variety of cirbumstances which their Lordships will proceed to 
ooneider. 

The first is, that the banian had the keys of the godown in which the goods 
were stored and appointed men to take charge of jihem. That is no more than 
was necessary for the performance of his duty to take and keep the goods, 
and to make sales and to deliver to the buyers. His predecessor in the post, 
Nolit Mohun, who made no advances, had tlie same kind of custody. When 
the baniau tries to make out that his custody was of a more exclusive charac- 
ter, and that the durwans were all appointed by him and not by Tarobaci, the 
evidence is against him. The High Court disheheve him, and treat this story 
as one of the instances in which he adds a fringe of fiction to his real case. It 
is observable that when the Bank of Bengal took goods in pledge they were 
careful to have the exclusive possession of them, changing the locks and 
appointing their own durwans. Having regard bo this difference, and tb the 
fact that the banian thought it desirable to strengthen his case by evidence 
which was proved to [6(f8j be untrue, their Lordships think that this incident 
of the course of business bears against the banian's contention. 

The next point is, that the bazar chitties were made out to the banian, 
whereas in Nolit Mohun’s time thev were made out to Tambaci. That change 
seems a very immaterial circumstance, if in itself the ne^^ practice was more 
convenient. It .certainly seems more convenient that the banian, who, after. a ^ 
contract of sale had been made, was debited in Tambaci's books with the price, 
and was held responsible for it, and who transacted with the buyers from firtt 
to last, should also (even independently of tlie fact that the firm was usually 
in debt to him) be the person to whom the buyers should give their notes for 
payment. Their Lordships think that this incident bears neither one way nor 
the other on the point in controversy. * 

The next point is, that policies of insurance of the merchandise against 
fire were regularly effected by the banian in the name of Tambaci, and then 
endorsed by him and handed to the banian. The practice is denied by 
Tambaci. but is proved to have existed during the whole period of Vassilopulo’s 
management, and must be taken to have been in existence when he assumed 
the management in April 1878. The High Court consider that the policies 
were endorsed by way of completing the banian’s security. Their Lordships 
agree that this incident makes more for the banian’s theory than for the 
opposite one, hut it does not make very strongly. It is tlie common case that, 
at all events in tlie later years of the business, the firm was always heavily 
indebted to the banian, and chat he looked for payment to the sales of goods. 

If then siilos should be prevented by fire, it would be, as between Tambaci and 
the banian, right chat the latter should have the substitute for the price, and 
convenient that he should have in his hands every facility for getting it It 
may be observed that no fire ever occurred, so that no occasion has arisen for 
dispute as to the property in the policies or in the money secured by them. 

An important feature in the course of business is the treatment of tbs bills 
of lading. At the trial the* banian asserted that they were endorsed to him 
directly upon their arrival in Calputta ; and his gomashta Nowrung backed his 
assertion. If that had been [^073 thocase, it would have given support to the 
banian’s contention that he was intended to hold a security upon the coming 
merchandise. If there was an agreement to that effect, it certainly would be 
of importance to him that he should have the title assigned to him and should 
possess the documentsof title at the earliest possible moment ; but the banian’s 
assertion on this point appears to be part of the fringe of fiction. Tim 
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facts are the other way, and are so found by the High Court. The object of 
endorsing over the bills of lading was that the endorsee might obtain delivery 
of the goods from the ship, and they were never endorsed till the arrival of 
the ship, which was generally a week or ten days, and sometimes longer, after 
the arrival of the bills. In his plaint, which was framed at the very begm- 
ning of the controversy and before the importance pf these details had teen 
observed, the hanian states what happened in the case of one ship, the Knight 

of St, Patrick. “On the arrival of the said vessel the said 

Vassilopulo .... endorsed and delivered to the plaintiffs the bills of 
lading and the said goods .... in order to enable the plaintiffs to 
obtain delivery of the .same, and to hold the same subject to their lien, &c,” 
This* is a plain account of the practice of the firm both with Logothetis when 
he acted as carrier from the ship to the^godown, and afterwards with the ' 
banian when he became caiiier, only with the addition of the then controverted 
matter of hen. The opinion of the High Court is that tlie practice as to 
the bills of lading, standing by itself, proves nothing either way. To their 
Lordships it appears to bear against the banian's theory, if standing alone. 

But it does not stand quite alone. For a considerable period, dating back 
at least to the year 1477, particuhii's of shipments of merchandise, which were 
sent out from Manchester as early as posMlile, were communicated by Tambaci 
to the banian. Tliere is the inevitable dispute about the meaning of such a 
^ Piractice. One aidesa\s it was because the hanian was to^advance against 
those shipments, and on the security of the goods shipped ; the other side, that 
it was to facilitate dealings between the hanian and the customers at the 
earliest possible time. Their Lordships are not now dealing with the events 
which happened at the end of 1881 and during 1882. about which tiiere are 
some peculiar r.608] features, but with the practice which prevailed for some 
years previousl;^. If the banian’s theory of the communication of particulars 
wmre the true one, it is almost impossible to conceive tliat he would not (as 
be now alleges he did) get the most important document of all transferred to 
him as soon as it arrived in Calcutta. But he did not. And the two parts of 
this p/actice throw a reflex light on each other. The retention of the bills 
Tarnbaci goes to show that the communication of the particulars was for the 
mercantile object which he alleges. And the communication of the particulars 
lends more significance to the fact that tiie documents of title were retained 
till the moment when it became necessary to transfer them for the purpose of 
obtaining delivery of the goods. 

It will he seen that, in their Lordships' opinion, the incidents of business 
hitherto enumerated tell much more against the banian’s case than in its 
fav&ui. But it has been strongly urged at the Bar that during tfie latter 
period of his employment the banian did, with tlie knowledge of Vassilopulo, 
make advances in contemplation of specific quantities of merchandise either 
arrived in Calcutta or notified to arrive . and that it must be taken to have 
been the contract between the parties, at least at that time, that the goods so 
taken into consideration were to be held in |5ledge for advances made imme- 
diately afterwards. It is not indeed asserted that in any instance there was 
a specific sum of money advanced on the security of a specified quantity of 
goods. The hen claimed at this period is still a lien for the general balance 
of account. But the fact that the banian calculated the amount of goods 
belonging Tambaci is said to show that he must have advanced on the 
security of them. 

A number of letters have been put in evidence to sustain this contention. 
Some were written by Tambaci to the banian, and these contain notbiag to 
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the purpose. Others passed between Vassilopulo and Tambaci during the latter 
part of 1881 and in 1882, and in them Vassilopulo enlarges on the fears and 
irritation of the banian, and on the necessity of so encouraging him by sales 
of stock or reduction of debt on the Indian side, and by purchases of new stock 
on the English side, that he may continue to supply the funds necessary for 
the existence of the hrm. , The contention on the banian's part is t^at, though 
he was no party to this [609] correspondence, it faithfully reflects the 
interviews between himself and Vassilopulo, that Vassilopulo’s expressions 
are inconsistent with the idea that the banian was not advancing on the 
security of the merchandise, that Tambaci approved what Vassilopulo was 
saying and doing, and that it was not open to him afterwards to say that jj^here 
was no agreement for such security. 

The earliest document relied eti, the document before referred to as the 
only one produced to confirm the banian\s case, is of earlier dkte than this 
correspondence. It is a list of goods in the godowns, dated the 2nd June 
1880, made out by Vassilopulo, and with some calculations written on it by 
the banian. He sets down the value of the goods, the amount of his advances 
and his receipts from sales foi some time past, and concludes that he may 
advance more. That is all. The High Court thinks it some corroboration of 
the banian's case. iBut that depends upon the view taken of the then subsisting 
relations of the parties. It appears that Vassilopulo had a'bked the banian for 
monev at a timja when no goods had arrived for two or three months. It^ 
the common case that tlie banian got his profits bv means of the constant 
influx of goods from England and their sale in Calcutta. It must have been 
essential to him at all times after tlie laige advances began that he should be 
well acquainted witli the magnitude of the business. And if he had reason to 
think that its life-blood was being dried up bv the stoppage of supplies from 
England, it was natural for him to calculate the amount available for sale in 
Calcutta before making further advances. The ordinary course of the business 
would shortly bring the whole of the price into the banian's hands. There is 
nothing to show that at this time he was looking beyond the ordinary course 
of business. The incident now under consideration ia consistent with the 
theory he now sets up, but it is equally consistent* with the contrary theory. 

The banian does not assert that there was any alteration in the terms of 
his employment, cither at this time or later on. His account of what passed 
in 1882 is as follows : — 

“111 18K2 [ had the arrangement also with Mr. Vassilopulo. In this way there was an 
arrangement before it was made more pucca in I8S2, as regards the goods in transit. The 
arrangement the same, only before 188‘2 I used to advance as much money as he wanted ; 
subsequent to 1882 t610] I advanced only to the extent of the goods I received. The 
arrangement as to the goods in tr.it]<Mt was made in 1875. There was no alteration or 
adftition to it in 3882*’. 

Strictly construed, this statement would mean that before 1882 money 
was advanced by the banian jifat as asked for, and without any reference to 
amounts of goods, which would be destructive of his case. Such cannot be his 
meaning ; it is impossible to think that there ever was a time when he had not 
regard to the volume of the business ; and he probably means only that during 
1882 he made advances with a more careful eye to the quantities of goods 
available for sale. But that increase of caution would not give him a lien 
The course of business continued as before. 

It is to be noticed that Vassilopulo himself believed that the banian bad 
a lien on all the goods purchased. His views are succinctly stated in his letter 
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of the 7th November 1888, where he oombate Oaralambus Tambaoi'e assertion 
that the banian had no such lien. 

“ You deny that the goods are pledged to the banian, andi as 1 hear, will send an 
affidavit to that effect. But have I said or do I say anything to the contrary ? On the 
contrary, 1 maintain that there is no agreement of the sort, What I do not deny though, 
and what 1 never shall nor can I deny, is that the banitgi always held the keys of the 
godowna, and this circumstance, and the manner in which the banian made the advances 
since January 3883, entitle the banian to a lien. And then, just notice bow many other 
circumstances have turned up in favour of the banian. Nobody can take from him tliose 
goods on which he paid the drafts or which he r,>leaBed from the Bank of Bengal.** 

^he same views are insisted on in his evidence. He and the banian are 
at one in stating that there was no new agreement made in his time. He is, 
indeed drawing a conclusion of law on which his opinion is of no value, fie 
infers a lien' from the practice from which it is not to bo inferred. And he 
does not distinguish between the various classes of goods to which it may 
apply, viz., the goods which were specifically pledged to the Bank and redeemed, 
and the goods the drafts against which had been paid, and the goods whose 
proceeds ought by Tambaci's express agreement to be appropriated to pay the 
shippers the price still due to them. 

The correspondence between Vassilopulo and Tambaci must be read with 
these conflicting views of the two parties clearly kept [611] before the mind, and 
t#th the recollection that the conflict had not until late in 188fi been brought 
into relief, and that the question is whether Tambaci must have understood 
Vassilopulo’s expressions as meaning that, beyond his interest in obtaining 
'merchandise and selling it, the banian held a legal security upon it. In two 
or three passages Vassilopulo speaks of ''cover to the banian by purchases and 
by goods. But he also speaks of " covering him by sales, which was Tambaci's 
view^ of the legitimate way of reimbursing him. He says in one passage that 
the banian and the Bank in case of insolvency would "take all our stock but 
in the next sentence he says that the creditors in England would take "the 
property there, though there was no pledge of that. ^ 

Again, he writes of a discussion with the banian, in which he sets forth 
the great profit which the latter is making — about a lakh a year by interest, 
besides other profit ; and he sets their debt to him against the " value of'the 
goods in your hands And the conversation proceeds thus : — 

'*A(ter 1 had'pointeff out to him the increase of our business on the one hand, and the 
profits be makes without any danger on the other, I said to him point blank — Baboo, you 
must allow uj more accommodation in proportion to the business we are doing, and which 
in increasing daily. At least 10 lakbs, if you have confidence in our business, our character 
and honesty, and in the management of the business. If you have no confidence, or if you 
are not prepared to supply us with the requisite accommodation, tell me plainly, because I 
consider it my duty to place everything before Mr. Tambiuji, so that ho may do what ia 
necessary in connection with the increase of our business. If we are able to do a large basinws, 
let us do it, if not, we must curtail it ; in any case though i, as manager here, must know, 
so as^ arrange my trdnsactious accordingly**. 

After which he says the banian assented to give further help when bis 
other engagements permitted him to do so. That conversation has been very 
much pressed at the Bar as being impossible to reconcile with the conclusion 
that the banian had no legal security against the goods. To their Lordships it 
appears to be consistent with the banian's contention, but to .lead more natu- 
rally to the inference that the parties to it were not thinking at all of Uien or 
any other legal question, but- of the banian's interest in keeping up and extend- 
ing abusinesefrom which he was deriving great' profit, without inoucring the 
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risk of A partner, and with praotioal security, as [8183 Vasailopulo contended, 
BO long as his adyaoces and the volume of the business answered to one another. 
As for the mere expression '^goods in your hands," i.e„ the banian’s hands, 
Vassilopulo frequently speaks of the same goods, or of goods in the same position, 
as goods in '*our " hands, **our ’* stock, and so forth. 

Their Lordships think that too much stress has been laid on t|iose letters 
passing between Vassilopulo and his principal, but as they have been so much 
discussed on both sides, their Lordships have examined them, with the result 
of finding that there are no expressions in them which Tamhacx, or indeed any 
other person knowing the relations of the parties, might not naturally read 
without suspecting that the banian was sebting up a claim to legal secj^rity 
upon the goods, and that no conversation with him is related which is not 
referable to his commercial advantages and practical security in the increase 
of the business. 

We have evidence of the usual course of business being followed down to 
July 1682 in the case of the ship Myra^ which has been relied on at the Bar 
as showing that the security of the merchandise was a condition of the banian’s 
advances. The particulars of shipments by the Myra arrived on the 6th July, 
and Vassilopulo immediately transmitted a copy to the banian’s gomasbta, 
with a written request endorsed upon it that he wanted Es. 18,000, and that 
sum was paid to him. It was the only occasion on which request for money 
was made in that way. Now if the advance was made on the security of t)w 
goods, we should expect that the banian would he very careful to perfect his 
legal title by getting the bills of lading at the earliest possible moment. But 
though he asserts that ho did procure them on their arrival, he could not proven 
a single instance in which he had done so. That is strong to show that even 
in the case where a special request for money was made on showing a special 
shipment, the consideration for the advance was not a pledge of the goods, 
but the profit to be made by their sale, and the reimbursement of general debt 
by their price when sold, according to the ordinary course of the business. 

The upshot of all this examination is that there never were any such 
agreements for security as the banian alleges in 1873 and 1875, and that the 
transactions of 1881 and 1882, though they [613] show more caution on the 
banian’s part in regulating his advances according to the volume of business, 
yet left the prior arrangements untouched, and that tney remained untouched 
until Tambaci's insolvency. * 

This view renders it unnecessarv to examine the question of notice, or 
whether, in the language of the Contract Act, the circumstances raised a 
presumption that the pawnor was acting impioperly. It is also unnecessary 
to consider whether Messrs. Peacock had a right to stop in transitu, because 
the banian, having no lien, had no interest entitling him to dispute their claim 
to effect a stoppage. 

As to the goods sold and brought into account between Tambaci and the 
banian, their Lordships agree with the High Court for the reasons given by 
the learned Judges. It has been argued at thef Bar that the sales effeokad in 
September 1882, which undoubtedly were large and rapid, were a wrongful act 
as between Tambaci and the banian, who, it is said, falsely represented 
Tambaci’s wishes to Vassilopulo, and thereby induced him to effect the sales. 
Without stopping to consider whether, if' such a case were proved, it would give 
such a right to recover the money as Messrs. Peacock claim, their Lordships 
hold that the evid’ence does not disclose such a case. They are much more 
disposed to think that during his visits to Cawnpore Tambaci was behaving 
deoeitfuUy towards the banian, and leading him to suppose that large salea 


418 



I.L B. 18 Cal. 814 jpbacogk fto. t;. baunath [1891] 

would be effeoted, and his debt reduced thereby. Nobody attributes misconduct 
to Vassilopuio. There is no suggestion thac the sales were effected at unfair 
prices. The sales, though negotiated by the banian and strongly pressed for 
by him. were the acts of Vassilopuio as manager of the firm, and were in 
accordance with the purpose for which the goods were consigned. As their 
proceeds have been duly brought into account between the firm and the banian, 
the principals of the firm cannot disturb that account except on the ground of 
bad faith. 

It remains to consider how their Lordships’ views affect the decrees made 
below in the two suits. 

In Baijnath v. Graham it was declared that the banian (the substantial 
plaintiff) is entitled to one bale out of eight, and to 5^ others marked P. T. 
and C.; and Messrs. Peacock (the [614j substantial defendants) are entitled to 
24 bales with the P. mark. The banian is ordered to pay Messrs. Peacock 
the sum of Rs 6,008-14-0, being the net proceeds of sale of the 24 bales, and 
their costs of a commission to examine Vassilopuio in Calcutta. Messrs. 
Peacock are ordered to pay to the banian liis costs of suit, and one-fifth of the 
costs of the commissions to examine witnesses in England. It appears that 
the one bale \vas admitted to belong to the banian. Vassilopulo's examination 
was asked for by the banian and turned out to l)e useless It is not clear why 
Messrs. Peacock are ordered to pay the whole coats of a suit in which they 
succeeded to a substantial extent ; but it is probably because jn^the other suit, 
where the victory and defeat were also divided, the banian is ordered to pay 
costs. It is stated at the Bar that the method of dealing with costs has proved 
^.injurious to Messrs. Peacock. 

The banian has now failed in this suit entirely, except as to the one hale 
to which his title is not disputed. Their Lordships have to make the decree 
such as in their judgment the High Court should have made it at the trial. 
The proper course will be, to affirm the decree so far as regards the one 

bale awarded to the banian, and the net sale -proceeds of the 24 bales awarded 
to Messrs. Peacock, and so far as it directs payment of Rs 6,608-14-0 with 
interest to Messrs. Peacock, and so far as it directs payment of the costs of the 
commission to examine Vassilopuio with interest, and provides for the^scale of 
taxation ; secondly, to discharge the rest of the decree ; thirdly, in lieu thereof, 
to declare that the banian had not at the institution of the suit any right or 
interest in tho 55 bales and the sale-proceeds thereof awarded him ; to dismiss 
the suit so far as regards those bales ; to direct him to pay to Messrs. Peacock 
their price, if sold, witl\ interest at 6 per cent, from the time of sale, or otherwise 
their value, with interest at 6 per cent, from the institution of the suit, and 
also to pay them the costs of suit and one- fifth of the costs of the English 
commissions. Messrs. Peacock must also be repaid the costs paid by them in 
pursuance of the decree. 

In Peacock v. Baijnath Messrs. Peacock were ordered to pay the banian’s 
costs occasioned by their having instituted two suits instead of one. The suit 
was dismissed so far as it concerned the [618] goods sold and accounted for. 
It was declared that the banian was entitled to the bales marked P. T. and 0. 

P T 

It was declared that Messrs. Peacock were entitled to 104 bales marked --- 

(which is clearly a mistake for and to 52 bales marked ^ and the 

banian was ordered to pay them Rs. 33,619-8-9, being the sale price of so 
many of those bales as had not been delivered to them. And the banian was 
ofdered to pay to Messrs. Peacock their costs of suit, except as aforesaid, and 
jone-iifth of the English comnSisBions. 
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The proper couree will be, firsU to affirm the decree so far as it directs 
Messrs. Peacock to pay the costs occasioned by bringing, two suits, and provides 
for the scale of taxation, and so far as it relates to goods sold and accounted 

P M. P. T. 

for, and so far as it relates to the bales marked and — - , secondly^ to 

discharge the rest of the decree ; and in lieu thereof, to declare that 

out of the bales marked P. T. and G. aud mentioned in the plaint, Messrs. 
Peacock are entitled to be paid the amount of the bills drawn by them against 
such bales, with interest thereon at 6 per cent, from the institution of the suit; 
to direct accounts, if necessary, for the purpose of ascertaining the amounts due 
to Messrs. Peacock, and the amount of the value or price of the bales, with 
interest thereon from the date of suit or of sale, as the case may be , to direct 
the banian to pay the amount found duo on the bills out of the amount of value 
or price, so far as the same will extohd , and to declare that each party ought to 
bear his own costs of suit, and lo he cliaiged with one-half of one-fifth of the 
costs of the English commissions The hanian must also bo repaid the costs 
paid by him in pursuance of the decree. 

As in these appeals each party has succeeded and each failed on a substantial 
issue, their Lordships award no cfists, except that, under the circumstance of 
the extreme bulkiness of the record, they direct the respondents to pay the 
appellants one moiety of the costs of it • 

Appeal allowed ; decree varied. 

Solicitors for the Appellants . Messrs. Phelps, Sidgivtck and Biddle. 

Solicitors for the Respondents Messrs. Sander.son, Holland and Adkm. 

C.B, 

MOTES. 

i As rogardft the* Jcgal position of sub-igeiits, '•oe also Powell v. Jones (1905) 1 K. B. 11 ; 
Montagu v. Forwood (1893) 2 Q. B., S50 ] 


[SIC] PRIVY COUNCIL. 

' The 9th June, 1H9J. 

Pbp:sknt : 

Lokds Hobhottse, Macnaghten and Morris, Sir R. Couch, 
AND Mr. Shand (Lord Shand). 


Mutia Chetti and others Defendants 

versus 

A. V. Subramaniem Chetti and others Plaintiffs. 


[On appeal from the Court of the Recorder of Rangoon.] 

Partnership skates— Intel est — Gtvil Procedure Code — Act XIV 
of 1882, s. 32. 

The parties to the suit, the heirs and representatives of the original partners, a family 
carrying on a banking business, made and acted upon a new arrangement of their shares, 
the amounts of which were found in the First Court, and affirmed on appeal. A decree for aa 
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soooiint, ftod an award of interost at twelve per cent, on the amoants found to be due upo 
the aharee from the date of the oloeing of the business was maintained. 

Appeal from a decree (12th August 1885) of the Recorder of Rangoon. 

The three plaintiffs, representing Subramaniem Obetti, deceased in 1864, 
filed their suit on the 1st December 1882, for partnership accounts with 
interest against the defendants, representing Peria Carpen Obetti, and his 
8on>in^law, Sethumbram Chetti, by whom a banking business had been carried 
on in Rangoon from 1863 to 10th JJay 1869. 

Mutia Chetti, on behalf of himself and his brothers, admitted the original 
partnership, and an adjustment, alleged to have taken place among the partners 
on the 11th May 1869, but that a new partnership or an alteration of the 
. amounts of the shares had taken place was denied, the same business according 
to the defendant’s case liaving been continued with the shares at the same 
amounts, until the death of Sethumbram Chetti in August 1877. 

The fourth defendant filed a statement supporting the plaint. 

The I^corder (Mr. R. S. T. MacEw^en) considered the suit as one between 
the plaintiffs, with the fourth defendant, on the one side, and the rest of the 
defendants on the other. Hethereforedirected that the fourth defendant should 
be made a plaintiff under section 32 of the Code Civil Procedure. He found 
that the plaintiffs 4iad established the new airangement of the 10th May 
1869 setup by thorn, and that their shares under that arrapgpment were as 
follows Sethumbram Chetti, now represented by the [617] first three 
defendants, had four shares , Annamallay, and the second and third plaintiffs, 
had two-aijd>a-half shares ; Arnachellum, fourth defendant, had one-and**A- 
quarter shares , to the deities or, in other words, to be spent in charity, were 
assigned more than one-sixteenth of the whole. Each share represented 
Rs. 4.000. An account was directed. 

He awarded interest at 12i per cent to the plaintiffs, from the 27th 
January 1878, when the business was closed, till the institution of the suit on 
the ist December 1882. Upon an account, it was found that the defendants 
had to pay to the three plaintiffs Rs. 4.680 and to the 4th plaintiff Rs. 8,929, 
and a decree accordingly followed. 

On this appeal— 

Mr. J. D. Mayne appeared for the A))pBllant8. 

Mr. Asquith, Q.C., and Mr. A. Aqabey for the Respondents. 

For the appellants it was argued that the Court ought to have found that 
the partnership had continued throughout, without any change of shares, and 
that the interest should not have been awarded as it had been. 

For the respondents it w'as argued that the evidence had established the 
partnership shares from May 1869 to have been as found, and that the rate of 
interest allowed by the Court was not excessive. ' 

Mr. J, D, Mayne replied. 

Afterwards (June.9th) their Lordships’ jifdgment was delivered by 

Mr. Shand. —The appeal in this case relates to a banking business which 
was carried on in Rangoon from 1863 to 1878 by Sethumbram Chetti and 
others, members of a family living in the neighbourhood of Madura, in the 
Madras Presidency, and in which considerable profits were realized on the 
amount of capital employed. The parties are agreed as to the terms on which 
the co-partnership existed from 1863 to 1869. They are further agreed that 
in the latter year an Mconnt was made up showing the profits which had been 
realized during the six preceding years, and brining out as at that date the 
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f«ums of capital and profits belonging to each of [61 Sj the partners. The 
controirersy between them has reference to the period from May 1869 until 
January 1678, when, in consequence of the death of Sethumbram Gbetti,. who 
had much* the largest interest in the business, the co-partnership was dissolved 
and had to be wound up. 

The plaintiffs in their plaint averred that it had been agreed between the 
partners that after the 10th of May 1869 each share of the business should 
be of the amount and value of Rs. 4,000 ; that •Sethumbram Ohetti, now 
represented by the 1st, 2nd and .Srd defendants, should have four .shares ; that 
Annamallay Ghetti, the Ist plaintiff, and the 2nd and 3rd plaintiffs should 
have 24 shares; that the 4th defendant, Arnachellum Ghetti, who was after- 
wards made a plaintiff in the suit, should have 1 J shares ; and that a small 
part of a share should bo set aside for charitable purposes. It was further 
alleged that the business had been carried on until its close upon this agree- 
ment ; and the plaintiffs claimed to have the partnership accounts ascertained 
and stated on that footing accordingly. The learned Recorder of Rangoon by 
his judgment and decree has given full effect to this claim. A detailed investi- 
gation into the partnership accounts has followed, and judgment and decree 
has been granted in the plaintiffs* favour for the sums brought out as due to 
them, respectively,-interest having been allowed to each of the partners at the 
rate of 124 per cent, on the sums at their credit from tbe date on which the 
business was^closed till the institution of the suit in the Court of Rangoon. 

The defendants who have appealed from these judgments have maintained, 
as they did m the Court at Rangoon, that the business having been 
admittedly carried on from 1863 to 1869 on the agreement that Sethumbram 

Ghetti should have 2 th shares, Subramaniem Ghetti, the ancestor and prade- 

13 

cessor of the three original plaintiff’s ths of a share, and PeriaCarpen Ghetti, 

now represented by certain of 'the defendants, j^ths of a share, no such change 

took place in the latter year in the arrangements and agreement of the partners 
as the plaintiffs allege, but that what occurred in 1869 was merely that an 
account showing the shares of capital and accruing profits of each partner, after 
debiting their respective drawings, was made up, the profits being only appor- 
tioned, [619] and allowed to remain as cajiital, without any further change 
being made in the partners’ interests, and that capital was not drawn out or 
added to by any of the partners. 

The appeal raises no point of law. The question is one of fact to be 
determined entirely on the evidence written and parol adduced before the Court 
in Rangoon. Their Lordships having heard a full argument and considered 
that evidence, have found no reason for Iiolding that the judgment of the Court 
of Rangoon, in* favour of the plaintiffs, ought to he set aside. They are 
further of opinion that the judgment is sound, and in accordance with the great 
preponderance of the evidence.^ This being so, it is unnecessary to go over in 
detail the matters on the proof bearing on the question of the alleged new 
arrangement in 1869 for a modification of the shares of the partnera in the 
future capital and profits of the business. Their Lordships are satisfied that 
the Recorder was right in finding it to^have been proved that there was such 
a new arrangement in that vear, and that to the effect alleged by the plain- 
tiffs. They agree in holding that this arrangement was reduced to writing by 
the witness Pallaneappa Ghetti, that the agreement, or '^pungadu,** was written 
by him on a ** oadjan ” or palm leaf, and was signed by the parties interested, 
at first by Sethumbram tDhetti and Annamallay Ghetti, and at a later time 
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by Arnachellum Chebti ; and they regard the evidence of the plaintiffs on this 
point as most materially strengthened, not only by the evidence of certain of 
the arbitrators who were called in to settle disputes which arose between 
the partners in their accounts, and who depose that they had the written 
agreement before them, but also by the fact that the defendants refrained 
from adducing Mootiah Chetti, one of themselves, as a witness in the proceed- 
ings at Rangoon, after a bodv of evidence had been led tending strongly to 
show that the deed had. passed into his hands after the death of his father, 
Sethumbram Chetti, into whose custody it had been given. 

Their ijordships are also of opinion that it has been proved that the deed 
making the new or modified arrangement was acted on bv the parties (first) by 
the withdrawal Dv Setliuinhram Chetti of the surplus capital beyond 
16,000 rupees, representing his four shares in the business alter 1H69, or at least 
of the [620] greater part of tliat surplus, and by the other partners making up 
and putting into the business tlie sums requiied to complete their shares; an*d 
(secondly) by the piirtnership accounts made up seven years after the new 
arrangement was made, in accordance with which the profits were ascertained " 
and divided. 

It may be added that tlie new arrangement appears to have [been ■-'] only a 
natural and reasonable one, inasmuch as it gave somewliat larger advantages to 
Annamallay Chetti a*d Arnachellum Chetti than they would have obtained under 
the original partnership, for it w is contemplated that with an mcfej^ising business 
they should in future give a personal superintendence, such as they had not 
previously done, as in point of fact they did ; and it is difficult, if indeed possible^ 
to reconcile the actings of the partners in their dealings with their accounts 
after 1869, — the withdrawal b> Sethilmbram Chetti of 7,000 rupees from the 
business, and the payment in of sums bv the other partners to make up their 
capital, — with the vie%v maintained by the defendants, that the interests of 
the partners were not to undergo any change. 

Their Lordships will liumblv advise Her Majesty to dismiss the appeal, 
and to affirm the decrees complained of, including the aw^ard of interest to the 
plaintiffs, as to winch they see no reason to differ from the view taken by the 
Recorder, The appellants must pay the costs of the appeal incurred by the 
respondents who have appeared. 

Solicitor for the Appellants ■ Mr. R. T, Tasker. 

Solicitors for the Respondents : Messrs. JJramall and White. 

C.B. 


418 



THE IBBAWADDYPLOTILTiA COMPANY V.BDGWANDAS [1891] I.L.R. 18 Cal. 621 


C 18 Cal. 620 ] 

PEIVY COUNCIL*. 

The HMh, and iiHth April and 4th July, J 891, 

Present . 

Lord Hobhouse. Loud Ma(’naghten, Lord Morris, 

Sir E. Couch and Mr. Shand. 

4 

The Irrawaddy Flotilla Company Defendant 

vert^HH 

Bugwandas l^aintilf. 

I On appeal from the CoTirt of the Eecorder of Rangoon.] 

Common earner —Liafniity fat nnn-delioenj not 'iffcrtcd by sections 148, 151, 
and 15'^ oj the ConUact Act, IX of lS7‘-i 14h, 151, 152, Carriers' Act, 

III of 1855 — Contiii action — The Hallways IV of 1879 and IX 
<f 1890, as to the hahiliiy of carneis by railway 
That Lbe duties and lialnlites of a oomnion carrier .ire governed in India by the pnn< 
ciplcs of the Engliiib ouminon law on that subject, [621] boweviT introduced, has bean 
recognized in tlie Carriers ' Act, Til of 1865. 

His responsibility to the owner docs not originate in contract, but is cast upon him by 
reason of his exercising this public employineni for reward 

ills liability as an insur<>r is an incident of the contract between him and the owner not 
inconsistent with the provisions of the Contiact Act , and the law of earners, parti}' written 
and partly unwritten, remained as before th.it Act. 

The Hallways' Acts of 1878 and 18‘J0 reduced the responsibility of earners by railway to 
that of bailees under the Contract <Act, but this dots not affect the construction of the law 
relating to cnininon earners and the Act of 1865. 

Notwithstanding sonic general expressions in the chapter on bailment.s, a common 
earner’s responsibility is not within the Cotitr.ict .Act, 187 ‘2 

The decision of the High Court in Monthnotn Kant Shaw v. 1, G S N, Company (1. L. B., 
10 Cal , 160) approved, and Ih.vt of the Bombay High Court in Kuverji Tulsidas v. G. I. P, 
Railway Company (1 L. U., H Bom , 109) not supported. 

Appeal from a decroe (3rd January 1890) of the Eecorder of Rangoon. 

The decree, from which this apiieal was preferred, was in favour of the 
plaintiff, now respondent, for Es. 3,31/5, in a suit for the value of 195 bales of 
cotton destroyed by lire whilst on board the sbeamship Yomah, belonging to 
the defendant Company, now appellant, to be carried by them. 

On the 4th December 1888, when the bales had been put on board to be 
carried from Mingyan, in Upper Burma, down the river to Rangoon, and whilst 
the Yjomah was lying at the former place, tlie fire broke out from some 
unexplained cause. 

The question now raised was, whether the appellant Company, as carriers 
of goods for hire, were answerable for the goods, independently of any negli- 
gence on their part, or were responsible only for that amount of care which 
the Contract Act, IX ot 1872, in the ss. 151 and 152 relating to bailment, 
required of all bailec^s alike in the absence of special contract. The sections 
are set forth in their Lordships' judgment. 

The respondent commenced this suit on the 30th March 1889, alleging 
the negligence of the api>e11ants’ servants to have caused the loss. 
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[828] He also alleged that it would have been possible to save the cotton » 
he having sent coolies to remove the bales, but that the servants of the 
appellants prevented this being done. 

The defence was that the goods had been received by the defendant 
Company on the terms that the latter should take such care of them as was 
required under ss. 151 and 152 of the 'Contract Act. 1872. and that the 
appellants had taken such care. 

The Recorder found that the fire broke out suddenly, and was not due to 
any negligAoe on the part of the defendants' servants ; that all usual pre- 
cautions were taken ; that everything that could he done was done to stop the 
fire which spread rapidly , tliat even assuming that application was made for 
the removal of the cotton by bringing in a gang of coolios. which, however, he 
doubted, such an application could not have been granted, as the Only gpssibld 
chance of putting out the fire would have been lost if the hatches had beeip 
opened. * There was thus no negligence on the part of the defendants’ servants. 
The Recorder, nevertheless, considered that Moothoora Kant Skatv v. India 
General Steam Navigation Company (I. L. R., 10 Cal., 166) was an express 
authority that the defendant Gompanv was liable as a common carrier, and 
this liability was not affected by ss. 151 and 152 of the Contract Act, 1872 ; 
and that notwithstanding a decision to the contrary eflect by the Bombay 
High Court in Kuvefjt Tulsuhi*i v. The G. /. P. Hailwag Company (I. L. R., 
3 Bom,, 109), he was bound bv the decision of the Calcutta High Court, Ho 
accordingly gave judgment for the plaintiff for Bs. 3,315. 

The Recorder on the 9tli May 1H90 gave his certificate, under ss. 595 
and 614, Civil Procedure, that the decree in this case involved a substantial 
question of law, and that it was a fit one for appeal to Her Majesty in Council 
directly from his Court. 

On this appeal — 

yir. B. h,* Finlay Q.C , and Mr. Reginald Browne (with whom was 
Mr. J. Ih Fitzgeiald) appeared for tlie appellants. 

[623] Their arguments are stated in their Lordships ’ judgment. The 
following outline is, however, added : — 

The liability of a carrier for hire is defined and limited by legislation in 
India, and is not governed by the English law on that subject. The Carriers 
Act, III of 1865, assumes that a common carrier is under the stringent rule of 
the English common law, without directly enacting that he is so. That Act 
was not repealed. But inasmuch as the delivery of the goods hy the customer 
to a common can ier constitutes a bailment to him, the responsibility for non- 
delivery is now determined by Chapter IX of the Contract Act, 1872, which 
deals exhaustively with the whole subject of a bailee’s responsibility and 
ap^dies, except in the cases mentioned in its own saving clauses. These are 
(section 1) that it shall not affect the provisions of any Act not expressly re- 
pealed by it, nor any usage or custom of trade, nor any incident of any contract 
not inconsistent with-its provisions. By these words the liability of a carrier 
is not. excepted from the operation of the Contract Act, 1872, it being an 
incident distinctly inconsistent with the ss. 15 L and 152. The carrier's liability 
is not a usage or custom of trade, but part of the common law, as being a 
custom of tbe realm of England introduced into India. That Act III of 1865 
should not be repealed, and yet that the greater lesponsibility of the common 
carrier should cease as being inconsistent with the bailment sections in the 
Act of 1872, involves no difficulty. This results from the tact of this responsi- 
bility existing indi^mdently of Act III of 1865. . The contention is that this 
liability is witfiin ^ scope of the Contract Act, 1872, and that the biilmcnt 
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sections of the latter Act are subscituted for it ; that Kuverji Ttdsidas t. G, 1. P. 
22. Companv (I. L. B., 3 Bom., 109) was correctly decided by the Bombay 
High Court ; and that tbe judgment pf the Calcutta Court (I. L. B., 10 Cal., 
166) is not in accordance with law. 

The Bailway Acts, IV of 1879 and IX of 1890, were referred to. 

That there was negligence has bgen negatived by the finding of the Court be- 
low, and the appellants cannot be held liable [624] in the absence of negligence* 
Beference was made to ?dackiU%can v. The Messagerie^ Maritimes (I. L. B., 
6 Cal., 227), where a cpmpany, not a common carrier, was heldgliiable under 
8. 151 of the Contract Act, 1872. 

Mr. J. O, Barnes, Q.C., and Mr. Avtet Agabeq, for the respondent. — The 
defendant Company are common carriers within the meaning of the Carriers’ 
Act, IH of 1865, and not bailees, whose liability is governed by the provisions 
oj the'l^ntract Act, 1872. Neither the law imposingthe more complete liability 
on the earner nor Act III of 1865 has been superseded. If the appellants’ 
, contention were correct, the principal sections in the latter Act would be ren- 
dered of no effect ; and in connection with this regard should be had to the 
proviso in the Contract Act, 1872, that no Act shall be taken to be repealed by 
it unless expressly in the Act itself declared so to be. It does not appear to be 
the intention, as shown by the latter enactment, to alter the law recognized in 
Carriers' Act, 1865. The Railway Act, IV of 1879, in* no way assists the 
appellants' argument, excluding the operation of the Carriers' Act, 1865, from 
affecting the liability of carriers by lailway , but consequently treating it as in 
force as regards other earners. The liabilit> of the common carrier was said 
in Morgan v. Bavey (6 H. & N., 265) to Jinsa from the customary relation 
between the parties founded on the custom of the realm. 

Even if, however, the common law liability has been got rid of, and negli- 
gence, to enable the respondent to recover, has to be established against the 
company or their servants, still it is not necessary to prove it a^lrmatively by 
evidence of their acts or omissions. Tiiere are some oases of loss by accidents 
where the accident itself, without turther proof of negligence, gives rise to a 
presumption of it — Scott v. London Dock Company (34 L. J., Exch., 220). 

Mr. Ji, JS. Finlay, Q.C„ replied. 

Their Lordships' judgment was afterwards, on July 4th, delivered by 

Lord Haonadhten.— The question involved in this appeal is one whioh 
has given rise to a conflict of judicial opinion in India. [623] In 1878 the 
High Court of Bombay held that the effect of the Indian Contract Act, 1872, 
was to relieve common carriers from the liability of insurers answerable for 
tbe goods entrusted to them at all events,” except in the case of loss or 
damage by the act of God or the Queon’s enemies, and to make them respon- 
sible only for that amount of care which the Act requires of all bailees alike 
in the absence of special contract. In 1883 the same point was brought before 
the High Court of Calcutta. The case was referred to a Full Bench, and the 
Court came to the conclusion that the liability of common carriers was not 
affected by tbe Act of 1872. • 

Their Lordships have now to determine vrhich of these authorities is to 
be preferred. There is no otlier question in the case. It was admitted that 
the appeal must fail unless the decision of the High Court of Bombay can be 
supported. 

For the present purpose it is not material to inquire how it was that the 
common law of England came to govern the duties and liabilities of commoii 
carriers throughout India. The fact itself is beyond dispute. It is recognised 
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by the Indian Legislature in the Carriers’ Act, 1865, an Act framed on the 
lines of the English Carriers’ Act of 1830 (11 Geo. [V. and 1 Wm. IV., c. 68). 

The preamble of the Act of 1865 recites that, ** It is expedient not only 
to enable common carriers to limit their liability for loss of or damage to pro- 
perty delivered to them to be carried, but also to declare their liability for loss 
of or damage to sucli property occasioned By the negligence or criminal acts of 
themselves, their servants, or agents.” The Act defines a common carrier as 
“ a person, other than the Government, engaged in the business of transporting 
for hire property from place to place, by land or inland navigation, for all per- 
sons indiRcnminatelv,''*and it includes under the term person any associaUon 
or body of persons, whether incorporated or not ” Section 3 declares that no 
common carrier shall be liable for the loss of or damage to property delivered 
to him to be carried, exceeding in value 100 rupees and of the des^iption 
contained in che schedule, unless the value and description thereof are declared. 
Section 4 authorizes every common carrier to require payment for the risk 
undertaken in carrying such property at such rate of charge as he may fix, 
[626] provided that notice of a rate of charge higher than the ordinary rate is 
exhibited in the mariner prescribed hv the Act. Section 5 provides that iin 
case of the loss of or damage to such property, the person entitled to recover 
in respect of such loss or damage shall also be entitled to recover any money 
actually paid in consideration of the risk. Section 6 pro\ides tliat the liability 
of any common carrier for the loss of or damage to any property delivered to 
him to be carried, not being of the description contained in the schedule, shall 
not be deemed to be limited or affected bv any public notice, but that any such 
carrier, not being the owner of a railroad or tramroad constructed under the 
provisions of Act XXII of 1S63, rnav, by special contract, signed by the owner 
of the property to be earned, or some one on his behalf, limit his liability m 
respect of the same. Section 7 declares tiiab the owner of such railroad or 
tramroad shall be liable for the loss of or damage to profierty delivered to him 
to be carried only when such loss or damage shall have been caused by 
negligence or a criminal act on his part, or on that of his agents or servants. 
Section 8 declares that, notwithstanding anything thereinbefore contained, 
every common carrier shad be liable to the owner for loss of or damage to any 
property delivered to such carrier to bo earned where such loss or damage shall 
have arisen trom the negligence or criminal act of the carrier, or any of his 
agents or servants. Section 9 enacts that in any suit brought against a cr»mmon 
carrier for the loss, damage, or non-delivery of goods entrusted to him for 
carriage, it shdilnot he necessary for the plaintiff to ])rove that such loss, damage, 
or non-delivery was owing to the negligence or criminal act of tlio carrier, his 
servants or agents. Section 10, the last section of the Act, is not material to 
the present inquiry. The schedule to the Act contains a list of articles of 
large value in small compass, corresponding witii the list contained in the 
English Carriers’ Act. 

The Indian Contract Act, 1872, recites that “ it is expedient to define and 
amend certain parts of the law relating to contracts.” SbctK>n 1 repeals the 
enactments mentioned in the schedule, among which the Carriers’ Act, 1865, 
is not included, and then proceeds as follows : - But nothing herein contained 
shall affect the provisions of any Statute, Act, or Regulation not hereby expressly 
repealed, nor any usage or custom of trade, nor any incident of [887] any 
contraot not inconsistent with the provisions of this Act.” Their Lordships 
may observe in passing, and inde^ it was admitted by the learned Counsel for 
the appellants, that the words “ not inconsistent with the provisions of this 
Act,” are not to be connected with the clause * nor any usage or custom of 
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trade." Both the reason of the thing and the grammatioal construction of the 
sentence — if such a sentence is to be tried by any rules of grammar — seem to 
require that the application of those words should be confined to the subject 
which immediately precedes them. • 

Chapter IX of the Act of 1872 treats of bailments. Section 148 defines 
bailment in words wide enough bo include bailment for carriage. Sections 151 
and 152 are in the following terms - 

“ 161. In all cases of bailment the bailee is hound to take as much care 
of the goods liailed to him as a man of ordinary prudence would, under similar 
circumstances, take of his own goods of the ^ame bulk, quality, and value as 
the goods bailed. 

162. The bailee, in the absenpe of any special contract, is not responsi- 
ble for* the loss, destruction, or deterioration of the thing bailed, if he has 
taken the amount of care of it d(3scribed in section 151.” 

The only section in the Act in which bailment for the purpose of carriage 
is mentioned is s. 158. That section, however, deals only with gratuitous 
bailments. 

The learned Counsel for the appellants took their stand on sections 151 
and 152 of the Act of 1872 They pointed out that the ^ule there laid down 
extends to every description of bailment. They argued that one measure of 
liability, and fine me.isuie only, is to be applied to all cases in the absence of 
special contract. A special contract, they said, if not an expressed contract, 
must at least lie a contract special to the occasion. It would be absurd to 
apeak of a condition which the English common law attaches to all contracts 
of carriage by common carriers as a special contract. There was nothing in 
section 1 of the Act of 1872 inconsistent with this view. The Carriers* Act, 
1865, was preserved intact: it was only the common law that was altered. 
No usage or custom of trade was affected : the only thing affected was the 
custom of the realm And if the duty cast on common carriers by the custom of 
the realm could properly he described as an incident of the contract [628] 
between the carrier and the owner of the property to be carried, it >vas as 
they n»aintained, inconsistent with the provisions of the Act of 1872. 

In support of their arguments, the learned Counsel for the appellants 
turned to the Indian Railways Act, 1879, and to the Indian Railways Act, 
1890. Their Lordships tliink that no assistance is to be derived from either 
of those Acts. The Act of 1890 reduces the responsibility of carriers by rail- 
wa> to that of bailees under the Act of 1872. But then it declares that no- 
thing in the common law of England, or in the Carriers’ Act, 1865, shall affect 
the responsibility of carriers by railway The reason lor dealing with railways 
in this exceptional manner may perhaps be found in the circumstance that 
railways in India are to a great extent in the hands of the Government, and it 
wdll be remembered that the Government is excepted from the definition of a 
common carrier in the Act of 1365, The Act of 1879, which is now repealed, 
declared that nothing in the Carriers’ Act, 1865, should apply to carriers by 
railway. But it did not negative the application of the common law of 
England to such carriers. In section 10 it spoke of “ the obligation imposed 
on a carrier by railway by the Indian Contract Act, 1872 It did not, how- 
ever, declare that that obligation was to be the measure of the liability of carriers 
by railway, but only that their liability was not to be reduced below that limit 
except in a specified manner. It may be that s. 10 was so expressed, in view 
of the decision of the High Court of Bombay which had been pronounc^ in tbe 
preceding year, and it may be that the Legislature then assumed that 
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decision to.be correct. But, however that may be, the section is much too 
obscure in meaning to throw any light on the present question. 

Notwithstanding the able arguments of the learned counsel for the appel- 
lants, *it seems to their Lordships that there are several considerations, not all 
of equal weight, but all pointing in the same direction, which lead irresistibly 
to the conclusion that the Act of 1672 was not intended to alter the law applic- 
able to common carriers. 

The Act of 1872 does not profess to be a complete code dealing with the 
law relating to contraota. It purports to do no more than to define and amend 
certain parts of that law. No doubt it treats of bailments in a separate chapter. 
But there is nothing to show[629]that the Legislature intended to deal exhaus- 
tively with any particular chapter or sub-division of the law relating to con- 
tracts. On the other hand, it is to be borne in mind that at the time of the 
passing of the Act of 1872, there was in force a statute relating to common 
carriers, which, in connection with the common law of England, formed a 
code at once simple, intelligible, and complete. Had it been intended to codify 
the law of common carriers hy the Act of 1872, the more usual course would 
have been to have repealed the Act of 1865 and to re-enact its provisions, wi|h 
such alterations or modifications as the case might seem to require. It is 
scarcely conceivable that it could have been intended to sweep away the com- 
mon law by a side Wind, and by wa> of codifying the law to leave the law to 
be gathered from two Acts, which proceed on dilTerent principles/ and approach 
the subject, if the subject be the same, from different points of view. 

At the date of the Act of 1872 the law relating to common carriers was 
partly written, partly unwritten, law. The written law is untouched by the 
Act of 1872. The unwritten law was hardly within the scope of an Act 
intended to define and amend the law relating to contracts. The obligation 
imposed by law on common carriers has nothing to do with contract in its 
origin. It is a duty cast upon common carriers by reason of their exercising a 
public employment for reward. “ A breacli of this duty," says Dallas, C.J., 
{Brethnrton v Wood, 3 B. & B., 62) “ is a breach of the law, and for this 
breach an action lies founded on the common law', which action wants not 
the aid of a contract to support it". If in codifying the law' of contract, the 
Legislature had found occasion to deal with tort, or with a branch of the law 
common to both contract and tort, there was all the more reason for making 
its meaning clear. 

Passing from these general considerations to the language of the %Act of 
1872, it is to be observed that the Act of 1865 is not merely left unrepealed 
by the later Act. As it is not expressly repealed ", nothing in the Act of 
1872 itt to ''affect" its " provisions It seems a strange thing to say that the 
provisions of an Act are not affected, when the whole foundation upon which 
the Act rests is displaced, and almost every section assumes a different mean- 
ing, or comes to have a different application. Moreover, there is certainly one 
provision in the Act of 1865 which is C6303 ^pprived of much of its original 
significance, and, so far at least, is rendered nugatory, if the appellants* view 
is correct. The combined effect of sections 6 and 8 of the Act of 1865 is that, 
in respect of property not of the description contained in the schedule, common 
carriecni may limit their liability by special contract, but not so as to get rid of 
liability for negligence. On the appellants’ construction the Act of 1872 re- 
duces the liability of common carriers to responsibility for negligence, and 
consequently there is no longer any room for limitation of liability in that 
direction. The measure of their liability has been reduced to the mininittm 
permissible by the Act of 3865. 
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Another eoneideration is suggested by section 4 of the Act of 1865. That 
section authorizes Gommon earners to charge extra rates for the risk involved 
in carrying articles of great value in small parcels. The risk intended to be 
covered is the risk of carriers who are also insurers, and part of the extra 
charge would of course be in the nature of a premium for insurance. When 
the Act of 1872 was passed, the Act of 1865 had been in operation for seven 
years, and it may be presumed that common carriers, in some cases at least, 
had taken advantage of the Act of 1865 in settling their rates. It seems hardly 
fair that common carriers should be relieved from the liability of insurers, 

I without any provision pointing to a readiustment of their charges, and without 
distinct notice of a change afiecting so materially the interests of the public. 

Then the Act of 1872 provides that nothing in the Act contained shall 
affect any usage or custom of trade.^ It was said that the liability of common 
carriers as insurers was not a usage or custom of trade. That may be con- 
ceded. But it IS certainly singular that, according to the appellants' argument, 
usages, and customs of trade, which are local and partial ,are not to be affected, 
while a custom so universal as to be a custom of the realm, or, in other words, 
pai^ of tUe common law, is not treated with the same respect. 

It was hardly disputed that the liability of a common carrier as an insurer 
was an incident of the contract between the common carrier and the owner of 
the property to be corned. Is that incident inconsistent mth the provisions 
of the Act of kB72? No one could suggest that it was inconsistent, merely 
by reason of [63l]| its being a teim of the contract implied and not expressed. 
Then it would seem that the proper way of trying >vhether it is or is not 
inconsistent with the provisions of the Act of 1872 would be to write it out as 
part of the contract. Would it then be inoonsistenD ? Clearly not. It would 
be within s. 152 ; it would be a special contract, saved by that section It is 
difhcult to see how a term of a contract can be inconsistent with the provisions 
of the Act of 1872 if ic is implied, while it would not be inconsistent if it were 
expressed in tlie contract. 

These considerations lead their Lordships to the conclusion that the Act 
of 1872 was not intended to deal with the law relating to common carriers, 
and notwithstanding tlie generality of some expressions in the chapter on 
bailments, they think that common carrieis are not within the Act. They 
are, therefore compelled to decide in favour of the view of the High Couit of 
Calcutoa, and against that of the High Court of Bombay. 

TIjeir Ljordships will therefore hurnhly advise Her Majesty that the appeal 
ought to be dismissed The appellants must pay the costs of the appeal. 

Solicitors for the .\ppellants Messrs Sanderson, Holland, and Adkm, 

Solicitors for the Respondents : Messrs. Bramall and Wliite, 

0. B. 

NOTES. 

£ I. Following thin ease it has bA?ii held that the liability of common earners is indepen- 
dent of the Indian Contract Act, (1910) 38 Cal , ‘28 ; (1910) 32 Mad., 96, but not of ordinary 
oarriers, (1880) 6 Cal., 227 . contra (1905) 28 Mad.. 400. 

II. Aa regards Railways, see 19 Bom.. 165 , 17 Bom.. 417. 

III. Aa regards the exhaustive character or otherwise of the Indian Contract Act, 1872, 
m also (1909) 34 Bom., 192 ; (19U) 9 I. C . 90^ (Punj.) ; (1911) 21 M.L.J., 600.] 
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APPELLATF CIVIL. 

The 3rd July^ 1891. 

Prksbnt : 

Sti{ \V, Comkk Pktheram, Kt.. Chief Jitstu’E* and 
Mr. Jrsxrc’E Peverhey. 

Peary Mohun Aich Judgment-debtor 

Tier a us 

Anunda Charan Biswas Decree- holder. ’ 

f 

Execuitou of decree — Tnifinffr of decree fm eiecution — Cnnl Procedui’e Code. 

{Act Xn of 18, s.s. ‘^W—Limitation Act (XV of 18:r), .«.v. .0, (i— 
Extension of time irhen Court is dosed. 

WhtirL- pintles arc pfovtMited from doing ;i thing iii Court on a particular da> iif>t b\ any 
act of then <ami, but In the act of the L’tmrt the\ arc entitled to th) it at the first 

suhsc<iiieiit i^pportuint' . ^ 

[6821 \\here, thcicfore, after pnnious .itteinptx t«) <>\ia ute .i decree, dated the 7 th Sep- 
tembe» IftTT, -ni application for triiu^lei ejf tiic dccrot* undei 11 1 of th« (Jode \\ is mule .ind 
granted on the iiid K's“pt'Ciab 'r aini ••n rhe'Mh Sepl^nil).*! (the ('onrfli.iving been eli-sed 

from the drd to the >>th iinlusiv« on .leeouiit of the Moh iiriini) the doeroe-holdor applied for 
exuvtinii under s. 280 of the Cud.-, that he vva^ «*iititled to lIu * benelit of the rule laid 

down 111 '' •' ol the ljimit.iii m A. t tipon the bioal prmeiph* ibovt* stated. .SJuui^hfe llimsnn 
Itudio V (inhiiul Chunui] Ij. U , I*' Cal , j‘ 31 ) applie 1 m principle, 

Thk ilecroe in this case sought to exocuted was tliat of the Muiisif of 

Sealdali, hearing date tiio 7tli Soptemlior Js77 Viter vaiious attempts lo 
execute* till‘d decioe, the decioe-holder on the iind Septeinher 1889 appJied to 
transfer it tui execution to the Munsif ot Bagirlniut An order was therefore 
made, diiecting the transier to lie made On the 9th September (the Court 
having been closed from the .hd Septen-her to the Htli Septornhei inclusive on 
account ot the Mohun nn ' tim dei lee holder apjdied to the Munsif of Bagir- 
haut foi execution. On tlnit date the certificate ie(]uired undei s. 224 of the 
Code had not leached tlie Clmirt, and did not, as a matter of fact, do so till tlio 
10th Septeniiier. The judgmenl-debtoi, tlierefoie, opposed the application on 
that ground, and also on the ground that it was made more tlian 12 >eAf‘s from 
the date of iho decree sought to he enforced, the decree-holder not being entitled 
to thti benefit of s. 5 of tin* Limitation Act, inasniuch as s 2;30 ol the Code 
it«elf provided a term of limilatnu. The Munsif held that the decree-holder 
was entitled lo apply for execution notwithstanding the non-arrival of the 
certificate, the older fo» transfer having been made on the 2nd Sefitemher. and 
on this point referred to Xilmouy Singh Deo v Jlntessur liauiie.tjee (1 L. K., 
16 Cal., 744). On the point of limitation he lusld that s. G of the Limitation 
Vet dkJ not disentitlf the decree- holder to the benefit of s. 5 of that .Act : and 
that the application for execution having been made on the 9th »Se]jtember 
W’jis therefore in time. 

Tfie judgment-debtor appealed to the Subordinate Judge, and that officer 
aflirmod the order -if tlie Munsif, adding that although s. 230 of the Code 

* Apprfli frura Order No. Ill ol 1891, ugainsl the order of Baboo Ko>l!Mh Chunder 
Mookrrjei Hub'irchuaL»' Judge of Khoolna, dated the 80th of lloc(.*mber 1890, nfiirtning the 
order of Baboo Nareiidift Krishua'liutt, Muusif of Bagirhaut dated tho 19lh of August 18^. 
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prescribed a special law of limitation, yet that section should be considered 
with the provisions of [633] the General Limitation Act not, however, for 
the purpose of giving a longer period of Innitation, but as ahowina the meaning 
of the law itself. 

The judgment-debtor appealed to the High Court. 

Baboo Chandra Kant Son, loi tlxi Apjiellant. Whore, by a special law 
other than that ot the Limitation Act, a lixod peiiod of limitation is given iii 
which to make any application or file aii> :^iiit, then such sjiecial limitation is 
to he applied, see s. 6 of tlie Limitation Act, 1877, in this case, therefore, 
s. 230 ot tlie Code prevents the decree-holder from having the benefit of 
s. 5 oi tlie Limitation Act. This rule has been upheld in tiie P^ull Bencli 
case of Nagondro Kat/i Midbck v. Mathura Maimn Parhi (J L K., JH Cal, 
3()8), and the cases therein cited. 

J3ahoo Dwaika Nath Chuch i hatiy , for tlie. Kespondeni, refeired to Shaunheo 
iJhusan Hutlro v. Oobnid Chundet Iba/ (I. fj. K., JH Cal., 231), Bohan Loll 
Moukiujeo V. MunqoLaaath MookLOjta‘ [Y L. JC, o Cal., 11 ()J, Kho.siutlal Makton 
V. Gfitutsh l)uU (1. L R., 7 Cal , (530) 

The judgment of the Court (RliTllKJt.x M, C .1 , and Bkveulk^, J.) was 
as toilows : 

This second appeal arises out ol an -ipplication to execute a decree made 
by tJie MunsiljDl Sealilah on tlie 7th SejitemlHU* 1 h 77. Altei vauous atteinjits 
to execute the de'eree, tlie judgment-ei editor on the 2ml Heptomhoi 1^89 applied 
for the transfer of the deeret* to the Bagirlinul C’ourt under s 223 ol the Code. 
An onier for transfei was made, and on the Dili Sejileuiber the Court having 
been closed from the 3rd to the HLlcliiK'lusivej on account of the Mohurrum 
holida>s, the deciee-hoidei applied to the \Iiinsil ol Bagirhaut for execution 
ol the decree under s 230 Cpon that application being niadt*, the jiidgment- 
dobtor objected, inlet aha, that the application ouglit not to be granted, as it 
iiad been made more than 12 years horn the dale of the decree sought to be 
enforced (s 230, Code of Civil Proccduroj 

Both the Jjower Com Is ha\o hold that tiie Court ha\ing heuii closed from 
the 3rd to tlie 8tli Sepfccmlier, and tlie application haMiig been made on 

the 9th, the da\ rui which fiu^ Court te-ojiened, s o of the Limitation Act 
operates to prevent the application fiom being bin led 

It IS contended hefoie us that tlie penod ol hinitatiori U2 >ears) being 
prescribed by the Code *>1 Chvd Piocodure and not l)\ Llio Limitation Act, s. 5 
ol the’ latter Act is not aj»plicable so a^ to modilx the stiict provisions of s 230 
of the Code. The pulgmenf -debtor leiies upon s 0 of the Limitation Act, and 
upon a series ol decisions cited in the lecent Full Bench case of Nagendro 
Nath LdiiUickw Maihutu Mvhun Vathi '.1 L R, 18 Cal., 3()8), in winch it 
was Iield that tho jin'visions oi the Limitation Act w’ere not applicable to suits 
under Act X of 1859. 

We are ol opimnii, however, that s B of the Limitation Act has no appli- 
cation to the present case The Code ol C-ivil Procedure is ncithci a special 
nor a local law It mH\ be that, the word “ prescribed "ins 5 is intentlod to 
be read as ‘ proscribed h\ this Act hut whethei that, be so or not, it seems 
to us that the decree-holder is entitled to*the benefit ol the rule laid down in 
that section upon tho broad iirinciple refeired to in the case of Shundim Bhtisan 
Badro v. Gohmd Chundvr Bog (J. L. R , 18 Cal , 231 j, that where tlie parties 
are prevented from doing a thing in Ctuirt on a particular day* not by any act 
of their own, hut bv tho act ot the Court itself, they are entitled to do it at 
the first subsequent opportunity. This principle has been followed in several 
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oaseSf viz.» Behan Loll Mookeiiee v. Mungolanath Mookerjee (I. L. B., 5 Gal., 
110), Chlap Chand Nowluckha v. Khristo Ohunder Dass Biswas (I. L. B., 5 
Cal, 314), Hossein Ally v. Domelle (I. L. B., 5 Cal., 906), and Khoshelal 
Mahton v. Gunesh Dull (I. L. B., 7 Cal., 690), and it has been recognized (as 
regards future enactments) by s. 7 of the General Clauses Act, I of 1H87. 

We hold, then, that the Court having been closed on the day when this 
application might have been lawfully granted within the 12 years, and the 
application having been made on the day the Court re-opened, it must be taken 
to have been made within time. We accordingly dismiss the appeal with costs. 

T.A.P* Appeal dismissed. 


NOTES. 

[ Similar deciaions have boon giNvu in 20 Mao , 460 ; 22 17'J , 23 Mad,, 389 ; 10 

C. W. N., 636 ; 16 U. W. N.. 90 . 16 C. W. li., 721 , li I. U.. 810. ] 

[635] APPELLATE CIVIL. 

The doth June, IbOl. 

Phesent : 

Sir W.* Comer Petueram, Kt., Chief Justice, jlsd 
Mr. Justice Beverley. 

Bunko fiehary Gangopadhya and another (Opposite Partv ) Appellants 

I'crsiiS 

Nil Madhub Chuttopadhya (Petitioner) Bes|)ondent. ’ 

Execution of decree — Execution proceeding sit tick off— Civil Procedure Code 
(Act JLIV oj Ibbii), Si. JTd, b47 — “ idiuC # 

Section 647 of the Code of Civil Procedure does not operate to extend the rule laid down 
in respect of a »uit in 8. 373 to an application fur execution Htidka Charan v. Man 
ainffh (1. L. R., 12 All., 392) not followed. 

One Nil Madhub Chuttopadhaya having obtained a decree against one 
Basanta Kumari Debi, applied for execution. The judgment-debtor took the 
objection that the decree-holder had assigned his rights under the decree to a 
third person, and that therefore he had no longer any right to execution. 
Thereupon the pleader on behalf of the decree-holder stated that his client 
would not proceed with the execution proceedings, but would bring a regular 
suit to set 'Bside the deed of assignment set up by the judgment-debtor. The 
Subordinate Judge thereupon dismissed the application " for want of prosecu- 
tion.” The decree- holder subsequently renewed his application for execution, 
contending that his pleader in the former proceeding had no authority to state 
that execution would jiot be proceeded with. 

The Subordinate Judge held that the order dismissing th e application for 
want of prosecution was binding on the decree-holder, and prevented his 
present application from being granted. 

The decree-holder appealed to the District Judge, who held that the 
pleader for the decree-holder in stating that he would not proceed with 

* Appeal from Order No. 69 of 1891, against the order of C. B. Garrett, Esqi, Judge of 
*24-Perguiinahs, dated the IGth of December 1390, reversing the order of Baboo Amitra I/ ft] I 
Chatter jee, Subordinate Judge of 24-Pergunnah8, dated the 1st of October 1890. 


m 



MIL MALUUB CUUTTOP3UHYA [1891] I.L.R. iS Gal. 696 

•I* 

execution had exceeded his instructions, and that the order dismissing the 
former application lor want of prosecution was not such an order as could 
prevent the renewal of his application. He therefore directed execution to issue. 

The judgment-debtor appealed to the High Court 

[636] Baboo Nilniadhtib Bose, for the Appellant, contended that the first 
order not having been set aside, the matter was res judicata ; and further, that 
the decree-holder not liaving obtained leave to withdraw his former application 
with liberty to renew it, was, under section 378 read with section 647 of the 
Code, debarred from makiug the present application. On the latter point ho 
cited Ki/ayat Ah v. liam ' Singh (I L. R , 7 All., 859). Sarfu Piasad v. Sita 
Bam (1 L. R.. 10 AIL, 71), Fakii' Uilahv Thakui Pmsad (I. L R . lil AIL, 179), 
and Budha Ckaran v. Ma7L Singh (1. L. R., V2 All., 392), as showing that 
section 373 when so read apiilied to executiou proceedings. 

Baboo Akhoy Cooinar Ban&rji, Tor the Respondent, loferred to Tarachand 
Megra^ v. Kashinath Trimbak (1. L. R., 10 Bom., 62), as dissenting from the 
view taken by the Allahabad Court , and also to Laljee Sahuo v Bgsakhi Lall 
(Misc. App. 45 of 1H91), and Wajihan v. Bishwauath Peru had (I. L. R., 18 
Cal., 462). 

Judgment of the Court (I^etukuam. C..J., and Beveklev, d.) was 
delivered by 

Beverley, J. - Tins is a second appeal from an order of the District 
Judge of the 24*Rergunaahs, reversing an order of the Fust Subordinate Judge 
of that district, hy winch he had held that a certain applicution to execute a 
decree was barred. 

It appears that there luul been a previoU'* application to execute the decree, 
and in that proceeding the judgrnent-dehtor had appeared and objected that 
the decree-holder had assigned his rights under the decree to i\ third person. 
Upon tliat the pleader foi the decree- holder ml i mated that he would not proceed 
with the application for execution, but would advise his client to bring a 
regular suit to sot aside the alleged deed of assignment The Subordinate 
Judge therefore dismissed that application for non-prosecution The First Court 
was of opinion that the dismissal of that application operated as a bar to the 
present application : but this view’ was overruled by the District Judge. 

On appe^ before us it is contended — 

(1) That the order on the previous application was an order to the effect 
that e.xecution could not proceed at the instance of thu [6373 decree- liolder, and 
until that order was set aside, it operated as a bar to aii> subsequent applica- 
tion by him. 

(2) That if the action of the decree-holder he construed as a withdraw’al 
of the application, that withdrawal was made without leave of the Court, and 
therefore under section 378 of the Code of Civil Procedure (read with section 
647) DO subsequent application to execute the decree cculd be entertained. 

As regards the first argument, it seems to us that there was no finding 
that execution could not proceed at the instance of the original decree- holder 
such as would bar a subsequent application by him. No enquiry on thafi*point 
seems to have been made. All that appears is that the decree-holder having 
been met by a certain objection, declined to proceed with his application, w^hich 
was accordingly dismissed or struck ofT for non -prosecution. Such an order 
oould not operate as res judicata , 

On the second point the learned pleader for the appellant has relied on 
several decisions of the Allahabad High Court, namely, Kifayat Ah y. Ram 
Singh (1. L. R.. 7 AIL. 869), Sarjn Prasad v. Sita Bam (1. L. R., 10 AIL, 71)*,- 
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Fahr Ullah v. Thakur Prasad (I. L. B., 12 All.. 179), and Hadka Charan v. 
Man Singh (1. L, R., 12 All., 392/ The last ease is the decision of a Full 
Bench of the Allahabad Court, and although not binding upon this Court, it is 
entitled to our utmost respect and most serious consideration. It appears to 
have l>een exprebNiy dissented from recently by a Division Bencli of this Court 
in Wajthan v Btshwanath Per^had (I L. R., 18 Cal., 462) ; and the decision ol 
that Bench has been followed by two other Benches in Hadka Kisheu Lull v. 
liadha Pershnd Stng *I L. R,, IH Cal., 515) and in Laljer Sahoc v Bymkkt 
Lall (Mis^c App. 45 of 1891) It also appeals that a Division Bench of the 
Bombay High Court in Tarachand Megra^ v. Kasliinath Trimbak (I.L. R., 10 
Bom , 62) has e.xprcssed an opinion opposed to tliat ot the Allahabad Court. 

In the Full Bench case referred to, BiHtE, C.J , remarks as follows. —“It 
has been argued here to-dav that section 373 does not apply to proceedings in^ 
execution. [Inless we are to apply, so far as may be, tJie principles piovided 
for the guidance ol Cijurts in the otlier sections of the Code of Civil 

Procedure, there would, in a great nunihei of cases, he no provision for what 
should be done in execution pn»ceeclings, as the sections which exclusively' 
relate to execution proceedings are deficient and tar from exhaustive, il we are 
to regard them as the only sections which suppU the procedure in execution 
cases. In mv opinion s (547 makes s 373 apphciible. I think timt ' suit ' and 
‘ appeal ’ in that section apply to those proceedings genoialh known as a suit 
and an appeal, tliat is, to suits and ajipt'als in the stnet acc^^ptatiori of the 
terms, and that in s (JI7 the wouis ‘ suit’ and ‘ appeal ’ were not intended to 
cover proceedings for the enforcement of light?* decieod in a suit or appeal " 
Tiie learned Chief Justice then goes on to lefei with approval to the decisions 
m the cases of Sarfu Ptasad v Sih\ Jiuni lu 1 L. R., U) All , 71, and Fukn 
Ullah V. Thakur Prasa*!, I. L R., J2 All,, 17!h Tlie other Judges of tlie Full 
Bench (STRAIGHT, BllODHUHST, Tvkri-ll, and Mahmoui>, JJ.) concurred 
with the Chief Justice. 

Now the fiist paragraph of section 617 ol tlie Code runs us follows — 

“ The procedure herein prescrilied shall ho followed, as fai as if can bo 
made applicahie, in all proceediugs lu any Court of civil junsdiction other than 
suits and appeals “ 

It appeal‘d to us that this t'l’^^vision of tlie Code was inteiidid to apply to 
matter^ such as applications foi probate, certifieites of guardianship, or to 
collect debts, which, especially wlieri contested, partake the nature oi suits, and 
to which the i>rocedure laid tiown in tlioCode is ciearK more or less applicable 
We do think that tlie term “ proceedings (»tiier than suits and appeals ” was 
intended n* include oi have reference to proceedings in execution of decree 
Such proceedings h.ivj been frequently hold to lie proceedings in the '^ult, and 
are expressh described as such m the Code, as, for example, in section 3. 
Moreover, rjie Cofle lays down a procedure for tlie execution of decrees, viz., 
chapter XIX, cmri|)rHiag ss 223 to 343, and it would scarcely bo neces- 
sary for the Legislature to declare again in s 647 that those sections shall 
be follow'ed “ as lar as md\ be practicable ” mtlie execution of decrees. 

[ 839 ] But, whether or not s. 647 applies to execution proceedings, we 
entertain very little tloubt that that section cannot operate to extend the rule 
laid down, in resjiect, of a suit in s. 373 to an application for execution. 
In the first place the rule laid down in the second paragraph of that section is 
not a matter of procedure, hut a substantive rule of law. It is a rule based on 
the general principle that no person shall lie allowed to institute auccessive 
suits on the same cause of actnin. i^utthat rule is not applicable to execution 
proceedings, in which the Code itself (a. 230, for example) contemplates 
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successive applications to execute the same decree. And even if the rule laid 
down 111 s 373 be held to he a rule of procedure, it is clear to our minds that 
it is not applicable to proceedings in execution, inasmuch as the principle of 
the rule is opposed to the principle of the Code in regard to those proceedings. 

For these reasons we are unable to concur with the decision of the 
Allahsbad Court, and as that decision has not been followed by any Bench of 
this Court, we think it unnecessary to refer the matter for the decision of a 
Full Bench. 

This apiioal will he dismissed with costs. 

.1 iiyeal d i smissfd, 

T.A.P, 

KOTES 

[This I wiis approved ul b\ tlir Pnv\ I'lduneil in (1894) 17 Ml., 106 P. C. See also 
( 1 «» 01 ) ‘.iO 7 (J 1 


[ 18 Cal. 639 ] 

.\1UM^:LLATK civ Hi 

Thf‘ Jfihjt 

I’UESENT 

Mj< Tottenham and Mp. JrsTicE Ghosk. 

J asod ,i Deye. : I )ecree- 1 j older 

versus 

Kirtihash Das and another Judgiiient-dohtors. 

Ki-'itUimi of dtuire-- Krccuhoii of diTiorhu recorded dccroo-holdcr-- 
Ctn! Vntccdmc Code (Act XIV of s, 

Till' jifTMiii ing on fiiLv of tli*' dL'croo as the doc ri*c- holder is ontiLlad to 

excfution nuloss il hr ^hl)W^ h\ >;cinc other poison, under section J.Vi of thi* Pivil Procedure 
Code that 1 k* h:is t.jkcii the decree hoJder’.s plac» 

Klieftci Mohun ('hattoini(1hiin v 7swr Chiindet Sufiuti (11 \V. R *271) relied on 

This was an application for execution of a mortgage decree by one Jasoda 
Deye. The judgment-debtor objected to the execution, [640] on the ground 
that Jasoda I')evo iiad obtained the deciee in her capacity ot widow of her late 
husband Kashinath Das, and that the decree really belonged to her husband’s 
estate. Some time previous to Jasoda Deye’s decree, the judgment-debtor, 
as reversioner to the estate of Kasliinath Das, had instituted a suit to. oust 
the widow from her possession of the estate of her liushand. He subse- 
quentl> obtained a decieo in that suit, under which Jasoda De\e was removed, 
and a Receiver was appointed 

U appears that tlie Receiver did iK^t take any steps to put himself upon 
the record in the place of the decree-holder, Jasoda Devo. 

•Appeal from Order Nc, 118 of 1H91, against the order of Baboo Bwarka Nath 
Bhuttftcharjeo, Subordinate Judge of Midnapore, dated the 14tb of March 1891. 
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The Subordinate Judge held that Jasoda Deye did not pay, as alleged by 
her, the consideration money of the mortgage bond out of her stridhan ; that 
the decree really belonged to Kashinath Das's estate ; and that the Iteceiver to 
that estate was alone entitled to execute the same. 

From this order the decree-holder appealed to the High Court. 

Dr. Bash Behan ixhose for the Appellant. 

Baboo Dcbendro Nath Ghose for the Bespondent. 

The judgment of the High Court (Tottenham and Ghose, JJ.) was 
as follows 

This is an appeal against an order of the Subordinate Judge of Midnapore, 
dismissing an application for the execution of a decree. 

The decree-holder is the appellant, Jasoda Deyo, and the decree was inf 
respect of a bond by wliich property was mortgaged. The decree-holder 
seeks to execute h\ sale of the mortgaged property in the hands of the 
judgment -debtor. 

The application has l)e*Gn refused upon the objection of the judgment-debtor 
that the decree- holder, Jasoda Deve, obtained a decree onl\ in her capacity of 
widow of her late husband, Kashinath Das, and that the property really 
belonged to the estate of Kashinath. Before the decree had been obtained a 
suit had been brought by the judgment-debtor, as reversioner to the estate of 
Kashinath, to oh'cain the removal of tfie widow Jasoda from her 
position as possessor of the estate of her husband, and in that suit a 
Receiver to the estate w is appointed : and by the decree passed in 
that suit the wide a was ousted The Receiver does not appear to liave 
[641] taken any steps whatever to got himself put upon the record as decree- 
holder in this case t»r to obtain execution. In fact he has not appeared at all. 
But, uj>on the objection of the judgment-debtors, the Suhordinale Judge 
referred to the suit brought by them to oust the widow from possession of the 
estate, and being satisfied that the consideration for this bond really was part 
of the property of Kashina th’s estate, he held that not the widow, but only 
the Receiver was competent to execute the present clociee. 

It has been urged before us that the Subordinate Judge had no choice 
under tlie Code of Civil Procedure but to grant execution at the instance of 
the recorded decree- holder, unless the assignee, whether by conveyance or, as 
is alleged in the present instance, bv operation of the law, should come in 
under section 2J'2 

Authority foi this contention has been shown to us in the case of K}ieitur 
Mohtin Chnlinpadhi/a v Zvs/o Chnuder Surma Hi W. R., 271), where it was 
held that the Omrt was bound to allow execution at the instance of the 
recorded decree- holder, unless intimation had been given in the regular way 
prescribed by law for the admission of another person in the decree- liolder’s 
place. And we think that the contention is sound that the decree-holder who 
appears upon the face of the decree is entitled to execute, unless it he shown 
by some other person under section 232 that he has taken the decree- holder's 
place. 

A seems to us, therefore, thirt in this case we must direct that the 
execution do proceed at the instance of the decree- holder, Jasoda Deye ; but 
that, under the circumstances, the Court below, being satisfied that the decree 
reallv appertains to the estate of Jasoda's late husband, audit might be danger- 
ous to allow her to receive the proceeds of that decree, will be at liberty to 
retain the moiiev, if realized, for the purpose of being made over to the appointed 
Receiver, who will deal with-it as part of the estate, of course paying to the 
decree-holder the income of the capital sum. 
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Ib is oonteaded on her behalf fchat she is entitled as widow to the whole 
of the parchase-money of this property, and that, at all events, if it be her 
husband's estate, she is entitled to the value of her life-interest in that. We 
think it is unneces sary in these proceedings to give any opinion as to whether 
the decree-holder is entitled to all or any of this money. The only point we 
have to decide is whether [642] in the eye of the law the recorded decree- 
holder is entitled to execute the decree, and we think she is. The result is 
that we must set aside the order of the Court below, and send the case back 
that execution may proceed. Each party will bear their own costs. 

Appeal allowed, 

A. F. M. A. B, 


MOTES. 

[ See also (1909) 10 C. L. J., 396 , 2G Cal., 250 ] 


[ 18 Gal. 642 ] 

APPELLATE CIVIL. 

The 2nd July, I89J. 

Present ■ 

Mr. Justice Tottenham and Mr. Justice Ghose. 

Kartick Chunder Ghuttuck and others Defendants 1 to 3 

versus 

Saroda Sunduri Debia PlaintifiF.'' 

Ltmiratton Act (XV of 1877), Arts, 127. 142, arid 144 - Suit by a person 
claiming share in joint family property. 

The word ‘ person' mentioned in Article 127 f of Schedule Second to the Limitation Act 
means some person claiming a right to share in joint family property, upon the ground that 
he is a member of the family to which the property belongs. 

l^adanath Doss v. Oishorne (14 M. 1. A., 1), Ham Lalthx v. Ambica Charan Sen{l, L. B., 
11 Cal., 680), and Horendra Chunder Gupta Rov v. Aunoardt Mundul (I. L. B., 14 Cal., 
644 ) relied on. 

This was a suit to recover possession of the share of the plaintiff’s father 
in a Hindu joint family property. The plaintiff alleged that her father was 

* Appeal from Order No. 256 of 1890, against the order of H. F. Mathews, Esq., Judge 
of Burden, dated the 11th of Au^st 1890, reversing the decree of Baboo Kali Dhan 
Chatterji, Munsif of Banigiinge, dated the 9th of December 1889. 


t £Art. 127 


Description of suit. 

Period of 
limitation. 

I Time from which period 

1 begins to run. 

By a person excluded from joint- 
family property to enforce a right 
to share therein . 

Twelve years... 

I When the exclusion becomes known 
to the plaintiff.] 

4r 

9cuui.— ‘M 
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joint in food and estate with his four brothers ; that in the year 1872 her father 
died, leaving her surviving as his sole heiress ; that she being then a minor, her 
paternal uncles, the defendants 1 to 3, took charge of her estate ; that subse- 
quently, when she attained majority, she held possession of her father’s share 
jointly with her uncles. She further alleged that when she went to live in her 
husband’s house, she used to enjoy the profits of her share. But in Falgoon 
1288 the defendants 1 to 3 separated and divided her father’s share among 
themselves. In Bysack 1289 she demanded her share, which the defendants' 
refused to give her, and subsequently dispossessed her of the same. 

[643] The plaint was filed on the 10th of January 1889. 

The defendants urged various pleas, the chief of which were that the 
plaintitf's father was disqualified by leprosy from inheriting the property ; that 
he (the father) had left a son surviving liifio ; and that the suit was barred by 
limitation. 

The First Court found that the plaintiff was the only child of her father 
that he did not suffer from leprosy, and hence was not disqualified to inherit. 
It further held that the plaintifi was never in possession of her father’s estate, 
and that the suit was barred by limitation. 

The Lower Appellate Court held that the suit was not barred, inasmuch 
as Article 127 ol the Second Schedule to the Limitation Act applied to the 
case. It also further held that the fact of the plaintiff’s exclusion not being 
known to her till within t waive vears before tha institution of the suit, her 
remedy was not barred by limitation. 

The defendants now pret erred this second appeal to the High Court. 

Baboo Koruna Sindhu Mukerji for the Appellants. 

Dr, Bash Behan Ghose and Baboo DigamJm^ Chatterjee for the Respondent. 

Baboo Korunn Sindhu Mnkerp - -Article 127, Schedule II to the Limita- 
tion Act has no application to this case It contemplates the case of a person 
excluded from a joint family. The plaintiff being a member of her husband's 
family cannot be considered to be a member of the same family with the 
defendants— Bose\, liajanikant MiWn (L.R , 2 I. A., Wo), Badanaih 
Doss v. Gishornfi (14 M. L A , 1), This article also provides for a suit to 
* enforce a right ’ and not to ‘ establish a right,’ and therefore applies to suits for 
partition when the property has remained joint family property. The words 
excluded’ and ‘ inclusion ’ apply to previous inclusion- -Sarodu Soondaree 
Dossee v. Doya Moyee Dnssee (I. L. R., 5 Cal , 938). Article 127 has also been 
construed strictly, and has not been extended to a purchaser of a share in joint 
family propejrty—i^am Lakh? v. Amlica Charan Sen (I. L. R., 11 Cal., 680), 
Horendra Chimder Gupta Boy v Auwwdi Mundiil (i L. R., 14 Cal., 644). 
[644] At the time the plaintiff instituted the suit, the defendants’ family was 
. not a joint family. She was dispossessed in 1289, more than seven years 

before the suit. She must therefore prove possession within twelve years 

Tulsht Pershad v. Baja j/?s.s<?r (I. L. R., 14 Cfth. GIO). Obhoy Churn Ohose 
V. Go^ind Chimder Dey (-1. L. R., 9 Cal., 237). This case falls either under 
Article 142 or 144. & 

Dr. Bash Behan Ghose, — Article 1^7 has been properly applied. The 
plaintiff was at one time a member of the joint family, and at all events the 
property in suit was admittedly joint family property. The provisions of the 
English law as to possession at]Qong.st tenants in common may be looked into 
— Darby and Bosanquet^ 284. See also the case of Ilari v. Maruti (I. L. R. 
6 Bom., 741). If there be any doubt as to Article 127, Article 144 should 
apply. The cases cited by the other side are distinguishable. 
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Baboo Koruna Stndhu Mukerjt was not called upon. 

The jadgment of the Court (Tottenham and Ghose, JJ.) was as follows 

This is an appeal against an order of remand passed under section 562 of 
the Code of Civil Procedure by the District Judge of Burdwan. He differed 
from the Munsif, who had held that the suit was barred by limitation, and 
having come to the conclusion that the suit wa s not barred, the Judge reversed 
the Munsif’s decision and remanded the case to be disposed of on the merits. 
In passing this order the District Judge had overlooked the fact that the 
Munsif had already decided the suit on the merits, he having tried every issue 
laid down. The District Judge, therefore, if he thought the suit was not barred 
by limitation, should have himself determined the case on the merits ; and if 
he thought it necessary to take further evidence, he should not have sent the 
case back as he did, but should Ifave kept it on his own file and directed the 
Munsif to take further evidence and submit the same to him. He could not 
legally get rid of the case by remanding it under section 562. 

But the Question whether the Judge was right in holding that the suit 
was [not ?J barred by limitation was fully argued before us yesterday . 

[64 The suit was brought by a Hindu lady to recover possession of what 
had been her father’s share in what she stated was joint fapciily property. Her 
father had die^ a good many years ago, that is, in the year 1272 or 1865, and 
the suit was brought on the lOtli January 1889. The plaintilf was a married 
woman. It was found that her father had no son surviving him, and that in 
point of fact the plaintiff* would be entitled at his death to inherit his estate, 
whatever it was. But the Munsif considered that the suit was barred by 
limitation, because the plaintiff had not boon in possession of her father’s estate 
at any time since his death, which had occurred some twenty-four years before 
the suit was brought. And upon the merits the Munsif found that the plain- 
tiff failed to prove that the land lYi question claimed by the defendants had 
ever belonged to tlie plaintiff's father. That was a finding which went directly 
to the merits of the suit. 

Upon appeal the District Judge considered that the Munsif was wrong in 
holding tlie case was barred by limitation, because he thought that the article 
of the scliedule to the Limitation Act applicable to this case was Article 127, 
and that therefore the plaintiff* was not hound to prove her own possession at 
any time before tlie suit was brought. Article 127 is applicable to a suit by a 
person excluded from joint family property to enforce a right to a share therein, 
and the period of limitation begins to run when the exclusion becomes 
known to the plaintiff. The Judge considered the suit as falling within the 
scope of Article 127, and was of opinion that the plaintiff could not be said to 
have become aware of her own exclusion from her share of the property until 
she had asked for it and been refused, or, at all events, until the separation took 
place between the members of her father’s family who held joint possession 
after her father's death, which separation, she said, took place in Falgoon 
12S8, and within twelve years before this suit was brought. • 

We think that the Judge was in error in holding that Article 127 applies 
to the case. It seems to us that the person mentioned in Article 127 who is 
the plaintiff in the case must mean some person claiming a right to share in 
joint family property, upon the ground that she is a member of the family to 
which the property belongs. There is authority for our opinion in the observa- 
tions of their Lordships of the Privy Council in the case of Badanath Doss 
V. [®46J Gisborne (14 M. 1. A , 1). That decision was passed with reference to 
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the old Limitation Act, XIV of 1859 ; but oiaaae 13 of Section 1*^ of that Act, 
which deals with cases of this kind, is similar in wording to Article 137 of the 
present schedule. Their Lordships state that they were of opinion that that 
section, namely, section 13, “ is a section which deals with suits between one 
or some member or members of the joint family, and some other member of 
the joint family, complaining of what we should term in this country an ouster 
of some members by others or of a failure by the member in occupation to 
account for profits, or to pay maintenance where it is due.'* Clause 13 of Act 
XIV of 1859 embraced ratlier more than Article 127 of the present schedule; 
it also included suits for maintenance. 

The Judge of the Court below thought that this article was not confined 
to suits brought by members of a family because of the use of the word 'person/ ^ 
We do not think that the use of this term is sufficient to alter the meaning of 
the law. * We think from the conteiit, as T^ell as from the decided cases, that 
we are bound to hold that a person who comes as plaintiff must^ also be a 
member of, and not a stranger to, the family to which the joint property 
belongs — See Earn Lakhi v. Ambica Charan Sen (I. L. B., 11 Gal., 630), 
Sorendra Chunder Gupta Roy v. Aunoardt Mundul (I. L. B., 14 Gal., 544). 
In the present case the plaintiff is no longer a member of the family to which this 
property belongs. She is a lady now of mature age who was married at the 
age of five, and who, after the death of her father, when she was about 18, left 
her father*s family ;*and it is proved that from that time, some twenty-four 
years, she had lived in her husband's house and never in her pk^emal residence 
with the members of the joint family. We think, therefore, that this case must 
fall under either Article 142f or 144 1 of the Schedule. According to the plaintiff 

*[Sec. 1. — ^No suit shall be mamtained in any Court of Judicature within any part of the 
British territories in India in which this Act shall be id ioroe, 
Limitation of suibs. unle.s8 the same is instituted within the period of limitation 

hereinafter inado applicable to a suit of that nature, any Law or 
Regulation to the contrary notwithstanding ; and tho periodb of limitation, and the suits to 
which the same respectively shall be applicable, shall be the following that is to say : — 


18. To suits to enforce the right to share in any property moveable or immoveable on the 
liimitatioo of twelve that it is joint family property ; and to suits for the 


years. Suits for shares in 
Joint family property and 
for maintenance. 


recovery of maintenance, where the right to receive such main- 
tonance is a charge on the inheritance of any estate — ^the period 
of twelve years from the death of the persons from whom the pro* 
pert> alleged to be joint is said lo have descended, or on whose 
estate the maintenance is alleged to be a charge ; or from the date of the last payment to the 
plaintiff or any person through whom he claims, by the person in the possession or manage- 
ment of such property hr estate on acoount of such alleged share, or on account of such 
muntenance, as the case may be. 


% 

ri Art. 143 


* 3 

Description of suit. 

I Period of 

1 limitation. 

I j 

Time from which period 
j begins to ran. 

Fof possession of immoireable 
property, when the plaintiff, while 
in possession of the property, has 
been disfKMisesHed nr has disoonti- 
Bued the possession. i 

Twelve years. 

1 



! Tho date of the dispossession 
jdiBcontmuanoe.] 

» 

\ t Art. 144 

For possession of iiumoveablcl 
property or any interest therein] 
not hereby otherwise specially pfo-j 
vidod for. f 

! Twelve years. | 

1 When the possteion of the 
ant becomes advene to the pUunti 
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it will come under Article 142, for the plaintiff aays in her plaint that she was 
in possession by enjoying the profits, and that she had been ousted by their 
refusing to pay what the defendants had agreed to pay. Her story on this point 
was disbelieved by the Munsif, and he came to the conclusion that she had 
had no sort of possession of the estate or of any property of the estate from 
the time of her father's death. 

The District Judge comes to no certain finding upon this point. He does 
not distinctly confirm the Munsif's finding that the [647] plaintiff’s story is 
false as to her having received so much money and so much rice annually from 
the defendants. But he says, admitting this to be false, still it is not shown 
that she ever resigned her share or acquiesced in her exclusion from it. The 
Judge further seems to think that, though she had no actual enjoyment from 
the time of her father's death, she. had still a right to obtain a share upon 
the ground that the exclusion was not known to her till within twAve years 
before suit and that she had never resigned her share. 

We suppose that the Judge meant to say that the possession of the 
defendants had not been adverse to the plaintiff. We think thafs he ought to 
have come to some distinct finding upon this matter instead of leaving it to be 
a matter of conjecture what he thought . and if he thought the long possession 
of defendants was not ‘adverse to this plaintiff, he should have given reasons 
for the opinion. Further, the Judge ought to have found before reversing the 
Munsif's decree.that the property in question was really property to which 
the plaintiff was entitled by reason of the share claimed having belonged to her 
father. The Munsif found against her upon that point, which was the main 
point in the case so far as the merits are concerned. 

It seems to us, therefore, that the decree of the Lower Appellate Court 
cannot stand, hut it must he set aside, and the case must go back to the 
District Judge for a finding whether the property in question did belong to the 
plaintiffs, and, if so, whether the plaintiff is still entitled to obtains share with 
reference to the law of limitation as contained in Articles 142 and 144. 

Costs of the appeal will abide the result. 

A.F.M.A.B. Case remanded. 


NOTES. 

[ThiR was followed in (1898) 23 Bom., 137 ; (1901) 7 C. W. N.. 165.] 
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[18 Cal. 6t7] 

APPELLATE CIVIL. 

The 10th July, 1891. 

Present : 

Mb. Justice Tottenham and Mr. Justice Ghose. 


Thakur Magundeo Defendant 

versus 

Thakur Mahadeo Singh and another Plaintiffs.’* 


Bes judicata * SuU in ejectment — Civil Procedure Code (Act XIV of 

section 13. 

At as^iccadart brought d suit to cjoet B from certain lauds, which he claimed as majhe§ 
land, or land which is oidiuarily cultivated b> the [MB] landlord himself or by the ttceadar, 
B pleaded his right of occupancy. The Court found that the laud was inajhes laud, but dis- 
missed the s^it on the ground that A had failed to prove notice to quit. Afterwards A 
brought a suit agaiii'^t B for e)cctmGiit fiom the same land. B again pleaded his right of 
occupancy. 

Heldt that B was not precluded from raising the same plea, inasmuch m the finding in 
the previous suit upon^the issue whether D was an occupancy tenant was not conclusive 
against him ; nor could that issue be said to have been ' finally decided ’ in that suit within 
the meaning of section 13 of the Civil Procedure Code. 

Run Bahadur Singh v. Lucho Koer (I.L.R., 11 Cal., 301) and Nando hall BhuttacharjeB 
V, Bidhoo Mookhy Debee (1. L. R., 13 Cal , 17) relied on. 

This was a suit by the plaintiffs as tuxadars of Dehat Sadam, which 
included mouzahs Sawag and Ocho, to recover possession of o annas of tnajhes 
land, or land which is ordinarily caltivated bv the landlord himself or by the 
ticcadar, in mouzah Sawag and G annas of majkes land in mouzah Ocho, and 
to eject the defendant therefrom 

The plaintiffs alleged that the defendant having refused them khas posses- 
sion of the said majhes land, they brought an action in ejectment against him, 
and in that suit the defendant denied the claim of the plaintiffs, and alleged 
that he held 6 annas of ryoti or jebandari land in each of the said mouzahs ; 
that the Munsif, thereupon, found that the land was majhes land, but as the 
defendant was not a trespasser, he was entitled to notice under the law ; and 
that the plaintiffs' suit was, therefore, on the 2nd September 18S7, dismissed. 
They further alleged that tney had instituted this suit after due service of 
notice for ejectment upon the defendant. 

The defendant raised the same pleas as in the former suit. He contended 
that the land in question was ryoti or jebandari land , that lie had acquired a 
right of occupancy ; that the suit was not maintainable without the proprietor 
being made a party , that the plaintiffs were merely temporary lessees, and that 
the term of their lease extended only up to the year 1294. 

The First Court held that the defendant was precluded under section 13 of 
the Civil Procedure Code ^rom raising the pleas which he had already 

raised in the former suit, and it therefore decreed the plaintiffs' suit. 

The defendant appealed to the Judicial Commissioner of Chota Nagpore, 
who affirmed the decision of the First Court. 

The defendant now preferred a second appeal to the High Court. 

Baboo Koruna Sindhu Mukerji for the Appellant. 

* Appe^ fruin Appellate Decree No. 1068 of 2690 against the decree of F. Cowley, * 
Esq., Judicial Commissioner of Chota Nagpore, dated the Snd of June 1890, affirming the 
deoree of Moulvie AU Ahmed, Munsif of Hasaribagh, dated the 29th of December 1888. 
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Baboo Uohmdro Nath Bannerji and Baboo Nagendro Nath Chatterji, 
tot the Bespondents. 

Baboo Koruna Sindhu Mukerjt — The Court below was wrong in holding 
libat the defendant was precluded from raising the obiections which he raised 
on the ground of res judicata. The former suit was simply dismissed, and as 
no finding upon the issue as to the occupancy right was embodied in the decree, 
the defendant had no right of appeal— Shama Soonduree Debia v. Digamburee 
Debia (13 W. B., 1.) The Court below has relied on the case of Niamut Khan v. 
Phadu Buldia (1. L. K., 6 Cal., 319) hut the principle therein laid down has not 
been followed by the Privy Council — Run Bahadur Sinqh'v, Lucho Koer (I. L. 
B.i 11 Cal., 801). That case should be taken to have been impliedly overruled — 
See Nundo Loll Bhuttac/iarjee v. Bidlioo Mookhy Deb€c(l. L. B., 13 Cal., 17). 
The decree in the former case wasi only a dismissal for want of notice — see 
also Devarakonda Narsasamma v. Devarakonda Kanaya (I. L. B.. 4 Mad., 134), 
Mullukumarappa Reddi v. Arumja Ptllai (I. L. B., 7 Mad., 145), Anusuyahai 
V. Sakharam Pandurang (I. L. B., 7 Bom., 4fi4), J amaitunmssa v. Lutfunnissa 
(L L.B.,7. All.,606). 

Baboo Mohendro Nath Bannerji, for the Bespondents, argued that the 
question as to whether the land was niajhes land or not being directly and 
substantially in issue iiTthe previous suit, had been heard and finally decided 
in favour of the plaintiffs, and it was therefore res judicata. In order to see 
what was in issue in a suit, or what has been heard and decided, the judgment 
must be looked at —Kali Krishna Tagore v The Secretary of State for India 
m Council (I. L. B., 16 Cal., 173). The Full Bench case oi Niamut Khan 
[650] V. Phadu Buldia (1. L. B., 6 Cal. 319) was conclusive on the point. 
The opinion of their Lordships in the case of Run Bahadur Singh v. Lucho 
Koer (I.L.R., 11 Cal., 301) was an obiter dictum. 

Baboo Koruna Sindhu Mukerji in reply. 

The judgment of the Court (Tottenham and Ghose, J J.) was as follows 

This appeal is by the defendant in the original suit , and the suit was to 
eject him from land claimed by the plaintiffs, who were the ticcadars, as majhes 
land, by which we understand land ordinarily cultivated by the landlord himself 
or by the ticcadar. The defendant pleaded that he had a right of occupancy 
in this land as a raiyat, and could not be turned out of it. 

The Courts below have both held that this matter is res judicata, and the 
defendant is no longer entitled to be heard in respect of it, upon the ground 
that in a previous suit brought by the plaintiffs to eject the defendant, the 
same objection was taken, and the Munsif decided it in favour of the plaintiffs, 
but dismissed the plaintiffs’ suit because they had not given the defendant a 
proper notice to quit. The Courts below held that the finding on this point 
in that suit was a bar to its being raised and tried in the present suit : and the 
Courts relied upon the Full Bench decision of this Court in the case of Niamut 
Khan v. Phadu Buldia (I. L. B„ 6 Cal., 319). 

No doubt that decision is directly in favour of the Lower Court’s decision ; 
but we observe that that decision has not been followed in this Court, an^ the 
Privy Council in a more recent case have expressed an opinion which is in oppo- 
sition to the judgment of the Full Bench. The case of Bun Bahadur Singh v. 
Ijucho Koer (I.L.B., 11 Cal., 301) was brought to the notice of the Lower Appel- 
late Court, but that Court thought it was not an authority in the present case, 
because the decree in that case did not turn upon the particular opinion expressed 
and on which celianoe was put by the defeudants' pleaders. In that case before 
their Lordships of the Privy Council the appellant had appealed against the 
decree of the High Court. The respondent preferred a cross-appeal against 
CM13 •ertain findings recorded in the judgment of the High Court. Their 
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Lordships observed It wiiii' unnecessary for her to do ao, ina8!0cd[j|;i Is.’ 
those findings could not be subsequently helS to be conclutiSye agstnat 
because the decree of the Court below was not based upon any s^h findiA8» . 
but in spite of it." This observation applies to the present case. %be deatSit 
by which the plaintiff's suit was dismissed on the previous occasion was made 
in spite of^the finding in their favour that the land in question was mafhu 
land ; and in the case Nundo Lall Bhuttacharjee v. Bidhoo Mookhy DebM 
(I. L. B., 13 Cal., 17), a Division Bench relying upon this observation of the 
Privy Council in the case of Bun Bahadur Singh v. Lucho Koer (1. L. B.» 
11 Cal., 301) held that the findings of the Lower Court in favour of the party : 
appealing were not to be used as res judicata in a subseqaent suit. ^ 

In the present case the respondent’s vakil relies u^n the terms of s. Its*! 
of the Code, the law regarding resj^idicata , and points out that courts are prohi* 
bited from trying any issue between the parties which has been heard and 
finally decided by such courts in a former suit. 

It appears to us that, the last element is wanting, namely, ** finally 
decided." We think that the finding of the Court in the previous suit was not 
final, inasmuch as the decree was not based upon it, and there could be no 
appeal against it, because the decree was in favour of the party against whom 
the finding was recorded. 

Upon the whole we think that the appellant is entitled to have the same 
question tried which he raised in this suit. We accordingly set aside the 
decrees of the Courts below, and send this case back to be tried upon the merits. 

Costs of this appeal will abide the result. 

Case remanded, 

A.F.M.A.R. 


MOTES. 

[ Similar rulings were given in (1694) IB Bom., 597 ; (1895) 17 All , 174 ; (1697) 34 Gal., 
900 ; (1898) 23 Bom.. 396 ; (1902) 24 All., 41 ; (1904) 9 C. W. N., GO ; (1907) 36 Cal., 193 at 
213 ; U908) 32 Bom.. 815 , (1912) 40 Cal., 29 : 16 G.W.N., 877.] 


[852] APPELLATE CIVIL. 

The 29th June, 1891, 

Present : 

Mr. Justice O'Kinealy and Mb. Justice Ameer Ali. 

Nityaharf Boy and others Appellants 

versus 

Dunne and others Bespondents.* 

Ferries — F&rry rights, infringement of— Right to restrain party 
starting a second ferry— User for twenty years — Crown grant 
—Limitation Act (XV of 1877), Part IV, and Section 23, 

In a suit brooght to establish the right to a ferry franohise and to ns^in the vorkiog 
of a rival terry. 

• Appeal from Original Decree No. 23 of 1890, against the decree of Baboo ICrlri iaa 
Obonder Obatterjee, Snboidinata Judge of Dacca, dateo the 18tb of Deoembw 1899« 
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ffeld — Th^re is nothing iii the law of Bengal as it was before the acquisition by the 
fihitish (^eminent, or in the regulations before or after 1793, to show that any person is 
eutitled t^laima monopoly of a right of ferry by presen ption or by any other means than 
ft grant from the Crown. To such a monopoly part IV of the Limitation Act of 1877, relating 
to the acquisition of ownership by prescription, is not applicable. * 

The franchise of a ferry is not tiecussanlv appurtenant to land, but when a right of 
ferry was claimed as appurtenant to certain villages, he/d that the grant of such right by 
the Grown would not bo destroyed by more nnn-nsfir without waiver, nor by the running of 
an opposition ferry. The franehiso would continue as long as the grant continued, and until 
. the person who set uri|||b opposition ferry (*ou]d show a Crown grant, or guve evidence from 
which a Crown grant rahld be presuinod, the cause of action would remain. 

This diistur banco of a right of ferrv nf in the nature of a nuisance Yafd r Ford {2 Saund, 
17'2), j and the cause of action in the ease of the violation of this right is a continuing 
wrong within section 23 * of the Limitation Act (XV" of 1877). 

This was a suit l)roui*ht by tJie ulaiutitts to establish their right to a ferry 
called Perrcutta-Guzarghat-Aglapur, to recover possession of the same, and to 
have a ferry vihich had been estiblishod by the defendants put a stop to The 
plaintiffs’ case was tliat tlie Penuutta-Aglapur ferry was settled by Government 
as part of the zeiihndarv No 113, comprising a 6-anna share of pergunnah Khali- 
labad , that they and their piedecessors in title had been in enjoyment of the ferry 
right for a peilcjd of more tlian 20 years pi tor to suit, and liad thereby acquired a 
C6J3J prescriptive rigiit ironi- wlncii a grant should be presumed ; that in 
consequence of tiie various changes in tie course of tlie river from time to time 
the direction or track of the ferry h id to be changed, so that for more than 20 
years it had to be plied between rhur Parmessarpatti, chut Angutia, ckur 
Mohespur*, ole,, on the eastern bank, and inouzah.s Bairajani, Deogram, and 
Angutia, etc., on the v\esterfi hank of tlio ruer Dhuleswari ; that the terry in 
dispute was at the date of suit ktiiown as the Manikgunge-Guzarghat ferry, and 
that m Falguri 1286 the defciHlants set up a rival ferry, and eventually 
succeeded in dispossessing the plaintiffs in ivartic 1289. The plaintiffs therefore 
sued for possession and meam* profits, and alleged that the defendants had no 
right to work the ferry staited h\ them, and asked for a perpetual injunction 
restraining them from working sucli ferrv or interfering in any way with their 
(the plaintiffs') right. 


The defendants denied that the plaintiffs ever had any ferry right at the 
place at which it was claimed hy them, and stated that the ferry of Manik* 
gunge had belonged to them and their predecessors for more than 20 years. 
They further alleged that their f^rry did not interfere in any way with the 
plaintiffs' Permutta-Aglapur feury wherever they might have had it, and also 
pleaded limitation as a liar to the suit. 

Eleven issues were settled by the Sul)ordinate Judge, the first three of 
which became immaterial during tiie progress of the suit. The remaining 
issues were as follow : — 

(4) Have the defendants dispos-iessed the plaintiffs, and have th# plain- 

tiffs any cause of action ? 

(5) Is the plaintiff's’ cause of action barred by limitation ? 

(6) Has tlie plaintiffs' claim for easement been properly joined with that 

based on the permanent settlement of the plaintiffs* mehaK and 
sihould the suit fail for misjoinder? 

* ( Sec. 23'— In the caao of a continuing breach of contract and in the case of a 
^ , continuing wrong independent of contract, a fresh period of 

Continuing breacnes ana limitation begins to run at every moment of the time during 
wrongs. which the breach or the wrong, aes the case may be, ooniinuesj 


9 OAL.— 66 
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(7) Are the plaintiffs entitled to the ferry-right claimed by them on aS 

or any of the grounds stated by them m the plaint ? ' ^ 

(8) Has the defendants’ ferry caused any loss or damage to the ferry 

claimed by the plaintiffs, and are the plaintiffs entitled to have the 
defendants’ ferry removed ? 

[6U] (y) Aie the plaintiffs entitled to recover any ivassdat or damages 
from the defendants , and if so, what amount 

(10) Are the plaintiff's entitled to a permanent injunction ? 

(11) What relief, it any, are the plaintiffs entitled to? 

The Subordinate Judge dismissed the suit without costs for reasons which, 
together with the nature of the ovidencd adduced at the hearing, appear 
sufficiently for ttie purpose of this leport from the judgment of the Higli 
Court. 

The plaintiff's appealed to the High Court 

Jackson, \)r Jlash Jichiiry if hose, aval Baboo Ilarcndat Nath Milter 
for the Appellants 

Mr. J, T. Wooihoffe, Baboos £iem Chandia Bancrjrc, Umnkah Mukerjoe, 
Tarack Nath Pabt add Cliandia Kuiimr Chatter// for the Respondents. 

The judgment of the High Court \0 Kinealy and AMEEtt ^Vli, JJ ) was 
as follows - 

This IS a suit brought to establish a riglit to a ferrv franchise, calh3d the 
Permutta-Guzarghat-Aglapur feny, m the neighhourli(3od of Manikgu’jge, and 
to have it declai*ed that the defenrhints have no right to jily or run the ferry 
said to have boon earned on in the vicinity of the plaintiffs* ferrv. * 

The plaintiffs stated that the Permutta-Guzarghat-Aglapur ferry was 
settled with their predecessors in title with the settlement of a G-anna share of 
pergunriah Khalilabad enteioil in the (jovorument rent-ioll as No 113, and 
they asserted that from the tune of the Permantmt Settlement downwards till 
about 1286 they had hoen in undisjiuted possession of this ferry, They further 
stated that in the year 1286 the defendants sot up a rival ferry, and bv degrees 
succeeded in putting an end to their ferrv iu 1289. In paragraph 3 of the 
plaint they said — 

“ The said ferry-ghat had always romaiuod in the ownership and posses- 
sion of the plaintiffs No-> 1 to lo, though its landing places had to be 
changed in consequence of the changes in the course of the river, and of allu- 
vion and diluvion and other causes. At the present day the ferry-boats have to 
ply sometimes between Parmessarpati, Angutia, chur Moheapur, etc., 
on the eastern bank, and mouzahs Bairajani, Deogram, and .'\ngutia, etc., on the 
western bank of the riverf for ihe purpose of conveniently [6j5] carrying men 
across it, and other reasons. The aforesaid ferry-ghat of the plaintiffs also 
had existed for more than twenty years at the places aforesaid and their 
contiguous places on thebaqk of the river Dhulesvvari for the purpose of conve- 
niently carrying men across it, and on account of changes in the course of the 
river, alluvion, diluvion. and other causes.” 

This is the ferry described by the plaintiffs for which they asked for the 
declaration in the first prayer in the plaint. 

In answer, the defendants pleaded that the ferry set up by the plaintiffs 
had never been plied in the diffeient places stated by them. They said that 
even if the claim put forward by the plaintiffs had any substantial basis of 
truth, yet it was barred, inasmuch as the right had hot been used for very 
many years Moreover, they claimed a right in themselves to a ferry-ghat 
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ealldd Manickgunge Factory ferry, which, if not on the track of the ferry sot 
up by the plaintiffs, lies within its immediate vicinity. They did not sot up an 
exclusive monopoly of it : hut they said that they plied for more than a period 
of 20 years, and that their ferry was requisite in the interests of their tenants 
as well as the interests of the public. 

In this state of the pleadings, the Subordinate Judge fixed eleven issues 
for trial. 

It is unnecessary now to refer to the 1st, 2n(l and 3rd issues. The real 
ground of dispute detiended u])on the decision of the 4th, 5th, Obh and 7th 
issues, the fuitfier relief asked for having depended upon the answer given to 
the remaining four issues. 

The 4th issue was, whether tl/e defendants had dispossessed the plain tififs. 
That the Subordinate Judge decided in favour of the persons wiio brought the 
suit. 

Tiio 5th issue referred to the pJea of limitation That also the Subordinate 
Judge decided in favour of the plaintiffs. 

The Gth issue referred to a matter of pleading, that is to say, whetlior 
the plaintiffs w\ire justified in basing their title both upon pre-»ci iption and upon 
the grant in the same suit That also was decided in favpur of the jilaintiffs. 

The 7th issue runs as follows * — 

“ Are the iJaintifls entitled to the ferry right claimed by them on any or 
all of the grounds stated by them in the plaint ? 

[6S6J This issue tlio Subordinate Judge decided m favour of fclie defend- 
ants. He held that a suit to establish a foiry-nghfc over such an extensive 
reaoli of the river as is claimed by the plamtitits was preposterous Tiie ferry 
claimed lie considered existed from ,i long time, hut tfie plaintiffs had failed to 
show that the starting point from the western side of the river was fixed for 
twenty years, so as to give a good title by prescription Further still, the 
plaintiff was unable to sliow tliat he possessed any land on the eastern hank 
of the river where lie could land his passengers Therefore his claim could 
not he decreed. In addition, the Suhordinafco Judge held that the iJainLiffs 
had given tio evidence to show that the defendants’ ferrv would have caused 
tliein (the plaintiffs) any damage or los-* if the\ plied tlieir own ferry , and, as 
a consequence flowing from this finding, he decided tliat, even if the plaintiffs 
had proved their right to ferry, they could not receive compousation or obtain 
an injunction. He, therefore, dismissed the suit. 

The plaintiffs have appealed bo this Court. The> still assert the right to 
terry, covering several villages as described in paragraph 3 of their plaint. 
But they urge that even if they had been unable to prove tliat general right, 
yet, inasmuch as it is clear that they had a Crown grant acknowledged by the 
Government fj om the time of the Permanent Settlement, they should have 
got a declaration of their more restricted right 

The history of the ferry can be traced partly in ofticial docuinentg from 
the time of the Permanent Settlement. 1*50106 of tlicse documents were filed 
in an inquiry made by the Deputy Survey Collector on the 17th of March 1858. 

The first is a document of the year 1202, which purports to he a state- 
ment of the assets of 6 annas share of pergunnah Khalilahad, and as revenue 
to be paid to Government on account of it, thero is entered in it Bs. 12-14-4 
gundas on account of the ferry-ghtlt of Pearapur-Aglapur. 

The next document in which reference is made to this ferry-ghS,t is dated 
in the year 1217. Tt is a list of the mehals comprising the zemindaii of Radha 
Nath Rae as entered in the Government rent-roll, and in it there is given, as 


443 



18 Oal. 887 


NITYAHARI ROY &C. V. 


a source of [657] Government revenue attached to the 6-anna share at 
f)ergunnah Khalilabad, the ferry-ghAt of Pearapur-Aglapur. 

Both these documents have been objected to by the respondents. The 
document of the year 1217 was objected to in the Court below, and the 
objection was disallowed. 

We think that these documents are admissible in evidence. In this 
country the Government has always asserted its paramount right to deal with 
ferries ; and at the time of the Permanent Settlement the proceeds of some of 
them formed part of the assets upon which the Peimanent Settlement was based. 
Both these documents are copies of originals apparently m tiie Collector’s office. 
They were put in evidence before the proper Revenue authorities in 1868, when 
they made inquiries in regard to the existence of this very ferrv ; and in a 
village register prepared by them as part of their duty in connection with the 
survey, the existence ol this ferry-ghat is recognized In that register it is 
admitted by the officers of Government that there existed a ferry-ghat called 
Pearapur-Aglapur, which, on inquiry, was found to !)(' appurtenant at tliat tune 
to villages il064, 88‘39 of tiu! fiiakhasi. Thus wo have it that in the year 
1868-59 tilt plaintiffs hiT>od their claim against (Tovernnient on the strength ol 
these documents, and the claim was adniitlod. 

There is no dispute that the Government is in a position, if it likes, to 
create a franchise. We think that both the documents and thd \m 11 age register 
prepared in 1861 by the proper auDhonlies aio admissible to show tlmt in the 
year 1869 the plaintiff's made a claim to tlie franchise, and, on a propei inquiry 
made by Government, that claim was admitted. 

The next acknowledgment made by the Crown of the existence of this 
ferry is to be found on the face of the thakbaat maps of Deogram and Moliespur 
Id effect it amounts to tins, that a 8umnjar\ inquiry, No. 306, having been 
instituted, it was found that this glu'it was appurtenant to the villages of 
Deogram and Mohospur belonging to Khalilabad, and an endorsement was made 
on the map to this effect under the, orders of Goveinnient. We thus see that 
at two distinct and separate times, within the last thirty years, namely, in 
1861 and in 1876, the Crown has admitted the right of the plaintiff's to hold a 
ferry, [658] on the basis that it has been peimanentlv settled witli them in the 
same manner as their estate. 

We think that their claim is amph supported by the other evidence on the 
record. 

The plaintiffs have produced a series of kahuliats from 1272 down to 1286, 
and the oral evidence in support ol the existence of the ferry is overwhelming. 

We are, therefore, of opinion that the Subordinate Judge was right in 
holding that the plaintiffs have, from time immemorial, liad a franchise granted 
to them by the Crown which enabled them to claim a monopoly of the right to 
ferry within reasonable limits across the river. The grant itself has ijot been 
produced, and Pearapur-Aglapur is at some distance from Deogram. But still 
in 1869, m 1861, and again m 1876 the monopoly was found by the proper 
Government officers to be appurtenant to two villages, namely, Deogram and 
Mohespur, within the pergunnah of Khalilabad. There is still another matter 
for consideration. It is a general principle that ancient grants may be explain- 
ed by modern user. In this case the user spoken to by the witnesses, which 
undoubtedly existed, was in the immediate vicinity, if not from the boundary 
between those villages as is found by the Subordinate Judge, and must be 
taken to be a user supported by the right by which it was claimed. Conse- 
quently, although we think that the plaintiffs have established a right of ferry 
appurtenant to Deogram and Mohespur on the left bank of the river, they have 
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not been able to establish anything more ; and we agree with the learned 
Subordinate Judge that their claim, so far as it asserts that right to establish 
a ferry beyond the purview of those villages, must be rejected. 

As regards the claim set up by the defendants, we agree with the 
Subordinate Judge in finding that they have failed to show that their ferry 
has been in existence for anytliing like twenty years They have not been 
able to show us that the Government ever recognized the existence of such a ferry 
at the time of the Permanent Sel^tlernent, at the time of the survey in 1858-59, 
or at the time when the village register was prepared by the Survey Authori- 
ties in 18(il, or in 1876 when the plaintiffs’ right was acknowledged. No 
doubt the defendants are correct m saying [639j that the terry on the maps of 
1858-69 is not described as the •Aglapur ferry, [)ut hy another name, 
Manickgunge but those documents show only one feri-y there The village 
Aglapur had been swept into the river, and, although the title continued to be 
described as it was at the time ol the Permanent Settlement, tlie local name 
seems to have changed with the locality from which the boat started on the 
west of the river, and this is not unreasonable That.there was only ono ferry, 
and that belonged to plaintiffs, is satisfactoi'ily proved by the oral evidence 

Further, it appears from the very accounts which tli^y (the defendants) 
themselves havp nut m that no such ferry existed hefoie the year 1286 Thus, 
in the copies ol the accounts kept by the Ghosal family foi tlie year 1286, we 
find an entry on the 19th Falgun ot that year to the following effect — 

** Expenses incurred in conducting a criminal case betw^een ourselves and 
Hari and Nandalal Bahus ut B«iliati, arising out of our having e&tahlished a 
ferry on the river Dhuleswan, between mouzah Deogniin on its western bank 
and mouzahs Barakul and Chandni on its eastern bank, whicii (mouzahs) be- 
long to our zemiiidan.* 

On the 80th Falgun of tlie same year a similar entry is made. In the 
entries, dated the 6th B\sak 1287 and the Pith Assar 1287, the ferry is describ- 
ed as a “ now ferry , ” and on the 8rd of Assar 1287 tliere is the following 
entry ; — 

“ The patni of tlie ferry over tlic river Dliuleswari hero used to get fiom 
before the sum of lis 2 annually as his s.j.lary. The said ien> having this year 
come into our possession, the patni is jiaid for his salary for the present year, 
Ee. 1." 

It w’ould therefore appear that oven without the negative evidence afford- 
ed by the non-existence of any entry of a ferry as belonging to the defendants 
in the Government records, or tlie oral evidence which is strongly in -favour of 
the plaintiff's, the evidence of the books filed by tlieGhosals themselves show 
beyond the shadow of a doubt that they first succeeded in lunnmg a ferry in 

that locality some time in the year 1287. 

« 

In answer the respondents have urged that the claim made hy the plain- 
tiff's is entirely novel , and that it is barred. Novr a right to keep a ferry is 
not indissolubly connected with land, and a [1^60} franchise can be given to a 
person independently of it. If he is unable to obtain a right of way for the 
passengers from the land to his boat and from his boat to the land on the 
opposite shore, the grant is incapable of being put m force for the time being. 
The respondents, therefore, "urge that a right to ferry passengers by itself is not 
of necessity a right connected with land, or an interest in land, to which the 
twelve years’ rule of limitation would apply, and assert that on any other 
supposition the claim would be barred. Again, they urge that a right of this 
nature, a monopoly, can no more be acquired in this country than it can in 
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England, save by a grant from the Grown , and that so far as the plaintiffs* 
claim is based on prescription it must fail. 

In order to decide these questions it is necessary for us to give a short 
history of the law relating to ferries as we think it exists in this country. 
This portion of the revenue under the Mahomedan rule was called sayer, and is 
known as such to this very day. In the present case it is so described m all 
the earh documents Sayer consisted of duties and customs levied on goods 
and persons, and in the Am Akhan ferries are described in the same paragraphs 
with import and expoit duties levied at ports In it also the duties of the 
patni or ferryman and the toll that he can levy aio fixed by law — C«0e 
Gladwin, Part TI, page 

One ol the first rule& which tlui Government promulgated in 1772 was to 
suppress the mycr duties levied in Bengal On the 11th June 1790 a Regu- 
lation was promulgated for the guidance of the Hoard of Revenue with refer- 
ence to sayor or internal duties That Regulation was principally directed 
against such \ayrr duties as were levied in hats oi bazars, and the Government, 
although it expressly declared in it that the imposition and collection of inter- 
nal duties ol any kind were o^cl^slvel^ its own privilege and could not be exer- 
cised by any subiect^ without express sanction, vet, in the interest of the land- 
lords, it adiudged li advisable to interfere as litHc as possible with tlie imposi- 
tions they levied. This, therefoiv, is an express declaration of Government 
that tlio Dewaiii had never recognized m private individuals the right 
to lew am tolls ol the denomination of sayn , and this is repeated 
in the pieamhle to Regulation XXVTI of 179d When the Permanent 
Decennial Sertleiijemt [660 was made, the re\enue of such zomindari ghats 
as were allowed was taken as an item of the assessment and granted to the 
zemindar In Regulation XI K of Irtlfi, s 9, tlieie was a distinct admission of 
this practice. It einuitod that if the ])rofits deuved from any resumed fen v 
may ap])ear to ha\e been included in the peiiimnent assessment oi the estate 
to w’bicli it lias been heretofoie anneved, the Board, or Commissioner, undei 
whose orders the inipnrv into the nature of the ferry was conducted, must 
report the case for the oidors t)f the Goveinor-General in Council But 
whetlior the pvcdii. of the fen y was oi was not taken into consideration at the 
Permanent Settlement, the liCgislatnre of this country never acknowledged any 
right in the ferry-holder which could be enforced against the Government in 
the Civil Courts. 

After the time of the Permanent Settlement the samej ferries were 
established bv enactment The first Regulation is XVIll of J806, which, 
dealing with femes in the same category as tolls on boats passing tlirough 
canals, enacted that ferries should be established at places convenient for the 
public within the 24-PergLinnahh, and fixed the rates payable to the ferry- 
man. An exemption was made in favour of persons who could otherwise 
cross the nalla, and thev were freed from toll. In 1816 the Government 
consid<;red it expedient tlwit all femes should be placed under the complete 
control of the Collectors of Land Revenue Bvery owner of a ferry was 
licensed, and any other person plying a boat for hire was liable to be convicted 
and fined a hundred rupees, and the boat was to be confiscated. This 
Regulation continued till J8J9, when it was repealed by Regulation VT of that 
year, and the ferries were then placed under the superintendence of the 
Magistrate. All important ferries were declared public, and these the Magistrate 
had the power to resume. Other ferries of an unimportant kind were not 
interfered wdth further than was necessary for the maintenance of the police 
and the safety of passengers and property. But whether we search the 
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law al^ it was before the acquisition by the British Government, or the 
Eegulations before or after the year 1793, there is no indication that any per- 
son was entitled to claim a right of ferry, that, is to say, to a monopoly, by 
prescription or by any [662] means other than a giant from the Crown. 
Since then the only law uiidei which a person can acquire ownership by 
prescription is that in Part IV, Act XV ot 1877 , but that portion of the law 
we think would hardly apply to a right such as is claimed in the present suit, 
that is to say, not a right merely to land, or water, or air, nor a right to ask 
payment for ferrying a traveller across a river, but an additional right, namely, 
a right to a monopoly, i right to prevent other people from ('.xercising a right 
w’hich they would ordinarily pos.sess. So far, therefoio, as mere pi ascription 
is concerned, the inclination of our minds is tliat tlie claim mu^^t fail unless it 
is supported hy evidence sufficient to lustify a jury in holding that there had 
been a grant from the Crown It has, no doubt, lieen aigued by the appellant 
that the case-law is decisive of tlie question in his favour M’ho fn .st case is 
that of S?f:hlr(t Dhtn Ghost' v. Shih Kishru Mitter (8 1) 402) It is 

the converse ca^e to that of Liirhnu's'itn Sint/h v Lt'olannnd (I. L R., 

4 Cal , 599). The former decided that when the icin had not been recognised 
by (lovornment, nor its profits treated as an asset at the tune oi the T*erinanent 
ftottlement, and was in the continuation of a highway, nO inoiiopol> existed ; 
the latter decided that if the profits of the ferry formed a part of the revenue 
assessed at the time of the Periiianeut Settlement, a monopoly existed So 
fai tliese decisions are not in favour of the general proposition put forward by 
the plaintiff. But in Kishoivo Lail Roy v. Gohud Monec Chou dliKun (16 W. R., 
281), it was said that the Legislature recognis^Hl proprietary rights in a 
private ftuTv of such a nature that another part\ may not so inteifere with the 
jirofits arising therefrom as would be the results by running a boat, if not 
exactly on the same line, at least. within such a distance as, foi all practical 
purposes, w^ould he the same as if it w^eie on tfie same lino. No doubt that 
would be so in case of a Ciown grant, but no such distinction ol the kind has 
been made in tins case, and the declaration is iinido without any limita- 
tion. There is no authority given for tlie general proposition, and we 
do not know of any. The case ol 1R»52 is liaiilly consistent wdtli it, and 
the only other case bofoie the Sudder Dewani Adawlut w’as that of 
Rajih Lochua Roy v. Kumn liehce (S T). A., 1854, 153), [663] and 

it haM no hearing on the question of the existence of a moiio])oly. It 
decided, and decided only, that tlie lessee ol collections made on a bridge 
erected in place of a ferry must ij*ay the rent s])ecificd in his lease. No re- 
ference was made in it to the case decided in 1852 But the point w’asin issue 
in the case of Pnrnieshari Proshad Nararn Snigh v. Mohomed Syud (I L. R., 
6 Cal., 608). There Gahth, C. J . and WlIITK J , held against tlio opinion of 
Mitter, J , that a right of exclusive ferry could he acquired liy tw^enty years’ 
user. But the Chief Justice considered that he vvas hound hv the recognition 
of such riglits as private property from times anterior to the Permanent Settle- 
ment, and White, J , considered he was equalL fettered hy the dooisions 
in the oi Raj lb Loc hull Roy v. Kumn Debea (S. B. A , 1854, 153) and 
Kishornp Lall Roy v. Gokool Monte Chowdhtain (16 W. R., 281). We have 
already referred to the former case, and the question that arose in it. Th'^ 
latter is, no doubt, in favour of the appellants’ contention , but, with the ex- 
ception of this case, we can find none. No doubt the Dewani and the Regulations 
recognised ferries in the sense that engagements to pay tolls were not absolutely 
illegal, and so they did in regard to ground rents in markets ; but not in the sense 
that the owners possessed a monopoly. We have not been able "to find the 
other authorities referred to either in the case of Parmeshari Proshad Narain 
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SiTtgh V. Mahomed Syud (1. L. R., 6 Oal., 608) or Ktakoree Lall Boy v. &okool 
Monee Chowdhrain (16 W. R., 281). 

This being the conclusion we have arrived at, we should have been com- 
pelled to refer the matter to a Full Bench if we considered that a proper 
decision of the present case depended on the answer which would be given to 
the point decided in them. But we do not think so. Tn the present case the 
evidence of the numerous acknowledgments ol the plaintiffs' ferry by Govern- 
ment, who up to the present day receives a portion of the profits as revenue, 
is amply sufficient to support their chum. And we think, with Mr Justice 
L. S. Jackson in the case of LachmeH^iu Snig/i v. Leelnnand Singh (1. L. R,, 
4 Cal., 599), that it is now too late in this country to dispute that when the 
proceeds of a ferry are entered as part of the assets upon which the Permanent 
Settlement lias been madei, [6643 the owner has not a franchise. So far, 
therefore, there seems to us no substantial difference between the law relating 
to markets and femes in this country and the law in England. 

In regard to the question of limitation, altliough we agree with the res- 
'pondents that the franchise of a ferrv is not necessarily appurtenant to land, 
yet, looking at the language of Regulation XiX of 1816, it might be a matter 
for consideration whether this ferrv, appurtenant as it is to the villages of 
Deogram and Moliespur, is not snbiect to the twelve years’ limitation. But 
whether this is so or not, it seems to us tiiat the plaintrtf^' grant is not 
destroyed by mere non-u^or, and nothing more. No doubt they can waive 
their right to exercise the grant, hut non-user without waiver is not, we consider, 
sufficient. Neither does the running of an opiiosition ferry extinguish the 
right. The franchise continues as long as their grant continues, and until the 
person wlio sets up an opposition ferrv can show a Grown giant, or give 
evidence from which a Crown grant is presumed, the cause of action remains. 

In Iilngland the disturbance of a market, and apparently also of a ferry 
right, IS looked upon more or less in the nature of a nuisance — Yard v. Ford 
(2 Saund , 172,'. And, adopting this view, it would seem to follow that in the 
case of a violation of afeirv the cause of action is a continuing wrong, falling 
within section 23 oi Act XV of 1877 -liamtishur FrrshacI Nni'ani Stngh v. Koonj 
Behan Patuk fL R , 6 I. A., 33) 

All the objections raised by the respondents have failed. We concur in 
the opinion expiessed h\ the Subordinate Judge that the\ have not put forward 
an honest defence, and they have endeavoured by all the means in their power 
to destroy the grant of the plaintiffs. On the other hand, the plaintiffs have raised 
unnecessarv difficulties hv the manner in which they have framed their case. 
They set up an unreasonable claim and supported it by general evidence. To our 
minds the position of the ferry on the left bank of the river is definitely settled 
as appurtenant to Deogram and Mohespur We do not think that the plaintiffs 
[ 663 ] can be properly bound down bo run their ferry on the boundary line of 
those two villages, because we think that the franchise of a ferry may, like the 
somefvhat analogous case of the franchise of a market, be given within limits ; 
and the owner may change the site of it to any other place within the 
area to which it is limited, provided he does not interfere with the prescrip- 
tive rights of other persons if the grant is subject to this limitation. If this 
were not so, the franchise of a ferry on many of the large rivers of this 
country might cease to be available after one rainy season. 

But in regard to the landing place on the eastern side of the river the 
evidence is very indefinite. The plaintiffs seem to have unnecessarily limited 
their case to proving that they bad land on the eastern side of the river, and 
failed. From our point of view, however, the mere failure to prove that they 
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possessl and on the eastern side of the river, does not establish that their 
franchise may not be enforced. The evidence of the leases filed by the defend- 
ants themselves although not believed to be genuine documents, show what 
view they take of the ferry. In them it is declared that the ferry is for the 
purpose of conveying the public across the river. Again, the kabuliats filed on 
behalf of the plaintifls, which are undoubtedly genuine, contain a clause 
requiring the lessees to convey the Government mail over the river in their 
boats. Manikgunge is a large village, which has greatly increased in later 
years. In it Civil and Criminal Courts have been established, and a police- 
station erected. It possesses a large school. Large markets and fairs are 
held in the immediate neighbourhood, and on the opposite side of the river 
where the ferry ran, and does still run, h&ts and markets have been estab- 
lished. For the traffic that must of necessity arise, there is, putting the 
Jaghir ferry out of consideration, only one ferry, and, so far as we can make out, 
it is, as one would naturally conclude, a public highway connecting two public 
highway^ on land. The general public crossed to these different h&ts and fairs 
up to 1286 by the plaintiffs* ferry alone Since that time no doubt the river 
has changed its course, and the eastern bank of the river has followed the river 
and is a trifie more to the west. But, so far as we can see on the record, the 
public thoroughfare runs down to the water’s edge, and now, as then, the public 
pass on a public way” [666] between two highways on th^ banks. On these 
points there is qp difference between the plaintiff and defendant, as a comparison 
of the evidence of Madhub Patui, Gour Kishore Biswas, on behalf of the latter 
with the documents PI to P5, will show. 

If that be the case, it seems clear to us that the plaintiffs are in a position 
to use their franchise, and should he allowed to do so. 

On the other hand, if, owing to the fault of the plaintiffs, we refuse to give 
them relief in this suit, it may well be, looking at s. 43 of the Civil Procedure 
Code, that they may find this decision an impediment in theirSway of ever in 
the future bringing a suit to assert the franchise to which they are undoubtedly 
entitled. 

We think the injury to the appellant from a total dismissal of his suit 
would be excessive, and tliat the question is merely one of costs. While 
therefore on the one hand we dismiss tho suit in so far as it relates to damages 
and asks for an injunction, and direct that the appellants do pay the costs of 
the respondents in this appeal, yet on the other we consider it necessary for 
the ends of justice that the following issues should he tried by the Court 
below - 

F%r8t , — Up to the year 1286-67 or later, when the plaintiffs ceased to 
ply their ferry, were the passengers landed at a place over which they had a 
right of way on the eastern bank ? 

Secondly » — If the river has receded since then, has the public right of way 
followed the river, and have the public still a right of way to the ghftt ? If so, 
on what precise locality is the seat of this public right of way ? 

The Subordinate Judge will take such evidence as the parties may wish to 
produce, and will submit his return to this Court within a month from t&e date 
of the receipt by him of the record. 

The case will continue on the files of this Court. 

H.T.H. Case remanded. 


NOTES. 

[ In (1911) 89 Gal., 58 this case was approved.] 
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[667] CIVIL REFERENCE. 

The 2nd February, 1b91. 

Present : 

Mr. Justice Norris and Mr. Justice Beverley. 

Petu Ghorai (Plaintiff) Appellant 

vorhm 

Ram Khela.\van Lai Bhukut (Defendant) Respondent. 

Bangal Tenannj Act — Bengal Act VIII of as. 103, 106, lOS (cl. 3) — 
Court-fees Act VII of 187(K Sck. II, Art. 17, CL VI — Record and Settlement of 
Rents — Practice — Appeal from decision of Revenue Officers, 

The Court-foe payable on a mcmorancluni of appeal preRonted to the High Court undor 
section 108 (clause 3) of the Bengal Touaiiev Act of JRSft is that proscribed by Article 17 
(clause VT) of Schedule II of the Court-fees Act 

This reference arose out of an appeal preferred against an order of the 
District Jinlge of Midnaporo reiecting an appeal preferred to him from a deoi- 
aion of the Settlement Otlicer of that district on the ground that the memo- 
randum of appeal wbs inadequatelv stamped, and that the deficiency was not 
paid wlien called for. 

The proceedings beforo the Settlement Officer out of which the appeal to 
the District Judge arose wore taken under CMnipter X, sections 108, 106 of the 
Bengal Tenancy Act ni 1885, and the appeal to the High Court against the 
District Judge’s ordei reiecting the <«i>p(‘al was preferred undor clause 3 of 
section 108 of the same Act. 

On the filing of this appeal, which was presented as one against an 
appellate ordei as distinguished from a. decide, .ind on wdiich a 2-rupee stamp 
had been affixed , a question arose as to the propoi Court- fee payable on the 
memorandum of appeal. 

The Deputy Registrar referred to tlie High Court the question whether the 
appeal was to he registf^red as an appeal from an appellate order or as an appeal 
from an appellate decree 

C668j His order of reference ran as follows - 

“ Section 107 declares tliat an order passed under Chapter X shall have 
‘ the force of a decree,’ and all apjieals, such as the present, have hitherto been 
treated and registeied i)\ the office as appeals fioin appellate decrees. If the 
appeal is to he treated as an appeal from an afipellate decree, the amount of 
Court-fee jiayable on the meirioranduiu of appeal would bo Rs. 10 under clause 
VI, Article 17, Schedule 11 of the Court-lees Act of 1870, as the vakil states 
that tlie subject-matter cannot be assessed at a monev value. It has, however, 
been described as an appeal from an order, and a Court-fee of only Rs. 2 has 
been paid on it under Aiticle IJ, Schedule II of the Court-fees Act, which 
prescribes Rs. 2 as the Court-fee on a memorandum of appeal to the High Court 
against^an order ‘ not having the force of a decree.' ” 

The vakil for the appellant contends that clause VI of No. 17 of Schedule 
II of the Act does not apply, as the proceedings before the Settlement Officer 
were not initiated by a suit. It should be noted, however, that although that 
is BO, section 107 of the Tenancy Act directs that in all proceedings under 

* Civil Refetencfi in Miscellaneous Appeal *224 of 181)1 against a decision, dated llth 
October 1891, of J. Pratt, Esq., District Judge of Midnapore, rejecting an appeal from the 
decision of Baboo Rajendra Nath RafV, Settlement Officer of Midnapore, dated the Ist 
September 1890. 
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Chapter X, the prooedure to be adopted is that laid down in the Code of Civil 
Procedure for the trial of suits. He also urges that, inasmuch as appeals from 
orders passed under section 158 of the Tenancy Act, which orders under clause 
3 of that section are also declared to have tlie force of decrees, have been 
held by this Court — Bhupendro Narayan Dutt v. JScmaye Chand Mandal 
(Misc. App. 275 of 1887, decided by Tottenham and Ghose, J J., on 2nd 
August 1887) — to be appeals from orders, and, for the purpose of Court-fee, to 
come under Article 11 of Schedule 11 of the Court fees Act, tins appeal should 
also be treated as an appeal from an order, and not as an appeal from a decree. 

On the hearing of this, reference — 

Babu Harendra Nath Mookojea appeared for the Appellant and contended 
as stated in the referring order. 

The order of the Court (Norris and Beverley, J.T ) was ns follows : — 

The question referred to qs is as to the proper Court-fee to be paid on a 
memorandum of appeal presented to this Court under section 108, clause 3 of 
the Bengal Tenancy Act. 

[669] The practice hitherto has been to treat sue!) appeals as appeals 
from appellate decrees. 

It is contended, however, that the appeal should he regarded, for the pur- 
pose of the Court-feer as an appeal from an order, and that .i Court-fee of Rs. 2 
is sufficient under Schedule II, \rticle II of the Court-fee^ Act. 

This cont&tion is based— 

(i) On the argument that the disputes referred to in section 106 of the 
Bengal Tenancy Act are not expressly described as ftintn, 

(ii) On the authority of an order made by a Division Bench of this Court 
(Tottenham and Ghose, JJ ) on the 2nd August 1887, iti which it was held 
that an appeal under section 158, clause 3 of the same Act, roust bo treated as 
an appeal from an order, and that the memorandum of appeal from an order 
under that section is subject to a Court-foe of Rs. 2 only. 

On the first point it is to bo observed that by section 106 it i«5 provided that 
in all proceedings under the last foregoing section the Revenue Officer shall, 
subject to rules made by the Local Governrooiit under this .\ct, adopt the pro- 
oedure laid down in the Code of Civil Procedure for the trial of suits, and his 
decision in every such proceeding shall have tlie force of a decree. ” And by 
the rules therein referred to (Chapter VI, Rule 32), tlie proceeding is to be 
dealt with as a suit between the parties under the TenancN Act, in which the 
objector shall be plaintiff and the other parties defendants.” 

As regards the second contention, it is to l>e observed that hy clause 3 of 
section 158 the order on any application under this section shall have the 
effect of ^ a decree, ” and a memorandum of appeal against such an order is 
expressly excluded from the purview of Article 11, Schedule II of the Court- 
fees Act. 

We are of opinion, therefore, that the practice which has been hitherto 
observed is correct, and that the memorandum of appeal in the pi'esent case 
should bear a Court-fee of Rs. 10 under Article 17, Clause VI of that Schedule. 
T.A.P. 


NOTES. 

[ This case was overraled in (tB96) 93 Cal., 729.] 
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- The Zith March, 1891. 

Pbesent . 

Sir W. ComeA Petheram, Kt., Chief .1 itstice. Mr. Justice Pigot, 
Mr. Justice CKinealy, Mr. Justice Macphbrson, and 
Mr. Justice Ghose. 


Mackenzie and another Defendants 

versus 

Ha]i Syed Mahomed Ali Khan Plaintiff.*' 


Bengal Tenancy Act (VIII of 1886), s. 184, Schedule III, Part I, 2 (b ) — Swtts 
* on registered contracts — Limitation — Limitation Act (XV of 1877), 
Schedule II, Article 116. 

Suits for rent, founded on registered contracts in rospocst of lands subject to the proyisions 
of the Bengal Tenancy Act, are governed by the limitation provided in that Act. 

This was a reference to the Full Bench made by Petheram, C. J., and 
AmkER Ali, J., with the following opinion . — 

“This appeal arises out of a suit brought by the plaintiff to recover from 
the defendants arrears of rent for the years 1291, 1292, 1293, and 1294 and a 
portion of 1290, in respect of mouzab Sultanpur, held in ticca by the defendants. 
The suit, which was instituted on the 24th of June 1889, was founded on a 
registered kabuliut, dated the 20th of January 1880, executed in favour of the 
father of the plaintiff by the then manager of the factory. The rent fixed 
under the kabuhut was payable by ten instalments in [2] each year. In' their 
written statement the defendants, among other pleas, raised the objeoticm that 
the plaintiff's claim in respect of the arrears of rent for a period beyond three 
years, from date of suit, was barred by the provisions of Schedule III of the 
Bengal Tenancy Act. 

“ The Subordinate Judge has overruled this plea, holding that a suit for 
pent, based upon a registered contract, was subject to the limitation provided 

* Appeal from Original Decree No. 283 of 1889, against the decree of the Subordinate 
Judge of Moiufferpore, dated the 2nd of August 1889. 
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by Article 11^ Schedule II of Act XV of 1877, and that consequently no portion 
of the plaintifirs claim was barred by limitation. On this question he expresses 
himself thus : * With reference to the first issue, 1* have to observe that 
the registered lease, dated the 20th January 1880, Exhibit lY, is admitted by 
the defendants. Now it has bgen a settled point of law that rent due under a 
registered lease is recoverable for a period of six years, and that Article 116, 
Schedule II, Act XV of 1877, and not Article 110 of the said schedule, 
is applicable to the case (Indian Law Beports, XV Calcutta, 221), or, in other 
words, six years’ and not three years’ limitation will apply. It is true that, 
under the ordinary relationship of landlord and tenant, not based upon a 
registered deed or contract, the landlord is bound to sue the tenant for arrears 
within three years, or Article 110 would apply; but in a case where the 
landlord holds an additional security, vii«., a registered lease. I think in justice 
and equity the penal law should be construed, not strictly, but liberally ; and 
by a liberal construction it is 3 URt and proper that he should take advantage 
of his additional security, viz., the registered lease*. 

** The defendants have appealed to this Court, and one of the objections 
taken on their behalf is founded on the question of limitation. The suit was 
instituted on the 24th of June 1889, corresponding with the 11th of Assar 1296, 
and it is contended on their behalf that all sums which became due prior to 
Assar 1293 are barsed under the limitation provided by the Tenancy Act, and 
in support of this view the learned counsel for the defendpxits relies on the 
ruling in Istvari Pershad Naraiu Saki v. Crowdy (I. L. B., 17 Cal., 469). In 
that case it was hold that a suit for rent, whether founded on a registered 
contract or not, was subject to the limitation provided by the Tenancy Act. 
The case of Umesh Chunder Mundiil v. [3] Adarmoni Dasi (I. L. B., 16 
Gal., 221), on which the Subordinate Judge relied, was brought to 
the notice of the learned Judges who decided the case of Iswari Pershad 
Naratn Saht v. Crowdy (1. L R , 17 Cal., 469), but they seemed to 
be of opinion that as there was no reference to the Bengal Tenancy 
Act in the previous case, they wore not precluded from considering the question 
as res Integra. It, however, appears to us that, having regard to the way in 
which the two cases have been decided in tins Court, there is a conflict of 
authority on the question of limitation applicable to suits for rents founded on 
registered contracts, and as the point is one of importance, we think it right 
that the matter should be settled by a Full Bench. Besides, it is not clear 
from the wording of Clause (h). Article II, Part 1 of Schedule III of the Tenancy 
Act, whether the period provided therein, viz., three years, refers to all kinds of 
tenancies, or to merely such tenancies the rents of which, in the absence of any 
express contract, became due at the end of the agricultural year prevailing in the 
locality. For these reasons we refer the following question to a FullBenoh ” : — 

" Whether suits for rent, founded on registered contracts in respect of lands 
subject to the provisions of the Tenancy Act, are governed by the limitation 
provided in that Act ”. 

Mr. Hendet'son and Babu Karuna Sindhv Mukerjee appeared for the 
appellants. 

Babu Srtnath Das and Babu Nilmadh^d? Seyi appeared for the respondent. 

The arguments appear sufficiently from the order of reference. 

The opinion of the Court (Pethekam, C.J., Pigot, O’Kinealy, 
Macphebson, and Ghose, JJ.) was as follows : — 

This was a suit for arrears of rent due on account of the years 1291, 
1292, and 1293 in respect of a mouzah called Sultanpur. The suit was brought 
on a registered kabuUut. 
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The learned Judges who heard the appeal made to this Court haveveferred 
to us for decision the following question : — Whether suits for rent, founded on 
registered contracts in respect of lands subject to the provisions of the Tenancy 
Act, are governed by the limitation provided irt that Act. 

[41 We think the question must be answered in the affirmative. By s. 184 
of the Bent Act, all suits for arrears of rent must he instituted within the time 
prescribed in Schedule III of that Act, and that in a suit for rent is declared to 
be three years. We think that this suit is governed by that Act, and the 
limitation is three \ears. 

A. A. C. 


90TES. 

£ This was applied lu (190r.) 4 C. L J., .'>53; (1900) 5 C. 1j. J., 19. In (1892) 19 Cal- 
489 the lease was not governed ])\ the Bengal Tenam v Art J 


[19 Cal. 41 

APPELLATE CIVIL. 

The '^Oth July, Ihifl 
Present . 

Sir W’. Comer Petheram, Kt., Chtep Justice, and 
Mr, .lusTicB Beverley. 

Gunga Pershad Defendant 

versus 

Jawahir Singh and others Plaintiffs and others 

Defendants.'*' 

Mortgage^ Suit on — Leave to hid given to mortgagee y Effect of — Civil Procedure 
Code— Act XIV of .s. 294 — Satisfaction not calculated on what mortgaged 
premises are worthy hut on what they fetch — Credit for amount hid. 

A decree-holder (a mortgagee) who has, after obtaining leave to bid at a sale, purchased 
the mortgaged premises is in the same position as an independent purchaser, and is only 
bound to give credit bo the mortgagor for the actual amount of hih bid 

Mahabir Pershad Sinqh v Mncnaqhten (1, L 11., 10 Cal., 682) followed. 

These were two analogous suits, heard together by consent of parties, brought 
to recover moneys lent under two mortgage bonds, bearing the same date — the 
2t5th September 1885 — against defendants 1 to 6, who were the mortgagors and 
the members of a joint Hindu Metaeshara family, and defendants 7 to 9* who 
were prior encumbrancers on the mortgaged properties. 

Defendant No. 7, Gunga Pershad, one of such prior encumbrancers, had 
already obtained a decree against a portion of the properties held by him cn 
mortgage, and had, with leave of the Court, himself become the purchaser for a 
sum of Bs 40,000. The petition of defendant No. 7, asking for permission to 
bid, ran as [d] follows : — Your petitioner wishes to purchase the judgment- 

* Appeals from Original Decrees Noa 12*2 and 123 of 1890, against the decrees of Bab‘v> 
Sham Ohand Dhur, Subordinate Judge of Qya, dated the 81st of January 1890. 
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debtors' property in satisfaction of his decree, should no one offer a higher 

bid and prays that ho may be accorded permission to purchase the 

judgment-debtors* property in satisfaction of his decree '* The order on 

such petition was — “ Let tlie decree>holder bid and be allowed to set off the 
decretal amount against the purchase-money". 

The plaintiff alleged that the real value of the property bought in by 
defendant No 7 was more than a lakh of rupees, and that, therefore, as the 
amount due under the decree obtained by defendant No. 7 was less than that 
sum, his decree had been satisfied in full, and that he, the petitioner, was 
entitled to enforce his ovvn lien irrespective of the mortgage of dc^fendant No. 7. 

The Suboidinate dudge found that the real value of the property at the 
time of Its purchase by defendant No. 7 was one lakh and thirty-three thousand 
odd rupees, whilst his decree was one for under a lakh of rupees, and therefore 
held on the authority of the cases of Hart v. Tara Prasanna Mukherjt (I. L. K., 
11 CaL, 718), Gulab Sinqh Petnian (l.L. R., 6 All., 342), and ISheonath Doss 
V. Janki Prasad Sinqh (1. L. R.. 16 Cal , 132) that the plaintiffs, the second 
mortgagees, were entitled to treat the debt of defendant No. 7 as paid off, and 
were therefore entitled to enforce tlieir own claim without reference to the 
moitgagc of defendant No 7. lie, therefore, without deciding the other issues 
(which were unnecdksary under tiiu above finding;, decreed the suit with costs. 

The defendant No. 7 appealed to the High Court 

Dr. Rash Bohan Gliose iwith him Babu Jogesh Chunder Roy) for the 
appellant. — The mortgagee having obtained leave to bid is in the same position 
as an independent purchaser —//at i y. Tara Prasanna Mukhe'ijt (1. L. R., 
11 Cal, 718), Mahahn Pershad Singh v 2Jacnaqhten (I. L. R., 16 Cal., 682). 
There, therefore, can be no reason why he should be debited with any amount 
in excess of the price for which property was sold. If these points are 
decided in my favour, the cases should be remanded for decision on other 
points arising. 

Mr. C, Gi^igory and Baboo ihna Kali Mukerjee for the respondent refer- 
red to Uuiah Singh v Pomian (1. L R., 5 All., 342), and contended c»] that on 
the authoiity of Hart v. Tam Piasanna Mukherjt (1 L. R., 11 Cal., 718), the 
decree- holder, when purchasing with leave the property, was hound to prove that 
the property purcha.sed by him liad realized a fair price before he could take 
out further execution 

The judgment of tlie Court (PETHKRAM, C.J., and Beverley, J.) was 
delivered by 

Petfaeram, C.J. — These ware two suits brought by the mortgagees of 
certain properties to recovor the mortgage inoneVi n>nd they have obtained 
decrees. 

The appellant is the defendant No. 7 who held a mortgage of some of the 
properties included in these mortgages, his mortgage being prior in date to 
that of the plaintiff's in both these suits. 

The Subordinate Judge who tried the suits has disposed of the defendant’s 
claim on the ground that he had himself put up a portion of the property 
mortgaged to him for sale, and had bought that property himself for a sum 
considecahly less than its value, and that the true value of the property bo 
put up and so purchased by him exceeded greatly the amount of his debt, and 
that under the authority of the case of Hart v. Tara Prasanna Mukherji (I. L.B„ 
IL Gal., 718), the second mortgagees were entitled to treat his claim as paid 
off and done with, and were entitled to enforce their lien without reference to 
his mortgage. In coming to this conclusion the learned Subordinate Judge, 
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relying upon that case, has noticed the case of Sheonath Do&s v. Janki Prosad 
Singh, reported in I. L. B., 16 Cal., 132, decided by this Court, and has 
endeavoured to reconcile the two ; but he has not noticed the case of Mahabir 
Pershad Singh v. Macnaghten, reported in I. L K., 1C Cal., 682, decided by 
the Privy Council. This case of course is binding upon this Court ; and if it 
overrules the case of Hart v. Tara Prasanna Mukherji, the case in the Privy 
Council is to be acted upon. 

With reference to the case of Sheonath Doss v. Janki Prosad Singh (I. L. R., 
16 Gal., 132), we think that it was suiiicient authority for the learned 
Subordinate Judge to have acted upon, as showing that the [7] mortgagee 
having obtained leave to bid was in the position of an independent purchaser. 

However that may lie. the case in the Privy Council makes the matter 
clear, because Lord WaTSON, in delivering the judgment of the Privy Council, 
says ■ — “ Leave to bid puts an end to the disability of the mortgagee, and puts 
him in the same position as any independent purchaser.” 

If that ife so --and on the authority ol the Privy Council that must be 
taken to bo so —this person, having obtained leave to bid, was an independent 
purchaser, and he was only obliged to give credit for the amount of his bid, 
and consequently we think that the learned Subordinate .Judge was wrong m 
the conclusion he came to on this point . but having come to this conclusion 
on this point, he did not proceed to try the other issuesi One ot the other 
issues in the cw which had been originally proposed to be raised, but which 
had not been accepted, and which is to be found at page 12 of the paper-book, 
IS in these words — “ Whether or not, by reason of the mocurree right in 
mehal Kbakhri having been purchased at auction sale by the defendant No. 7, 
the decree of the said defendant has been fully satisfied , and whether or not he 
is entitled to put other properties up to sale. ” Taking the view of the law 
laid down by the Privy Council, it is clear that that issue becomes most 
material, and consequently wo set aside the judgment of the Subordinate Judge 
and remand the case to him witrh directions to try that issue, having regard to 
the remarks whicli we have made. 

In addition to that, at page 97 of the paper-book, are the other issues in 
the case, and the fourth of those issues is tins — “ as between the parties to these 
suits, wlio has priority of lien over the mortgaged premises ” That issue also 
was not tried at the trial because it was not necessary in consequence of the 
decision of this point of law, but now it is necessary that tiiis issue should bo 
tried, because, liaving regard to the remarks made before us by Baboo Uma Kali 
Mfikerjee, it may happen that, upon an enquiry being maiio into this point, it 
will turn out that a portion of the amount which was advanced by this 
defendant No 7 was not advanced in such a way and in such terms as to give 
him priority over the second mortgagee, and consequently this issue as well as 
the other will have to be tried. 

[81 In dealing with the previous issue, I ought to have mentioned the 
form of the petition for leave to bid It will be iound at pages 79 and 80 of 
the paper-book, and it asked leave to buy the property for the amount of the 
petitioner’s decree if no one else made a higher bid,” and the leave seems to 
have been given in the terms of the petition. Having regard to that, it may 
be that, upon a thorough enquiry, it will be found that the bid which was in 
fact made of Bs 40,000 was made upoiT tlie basis of this petition, and then, as 
between all the parties, although a bid of Rs. 40,000 was recorded, it must be 
taken to be a bid for the amount of the decree- holder’s decree, if that should 
turn out to be so, then probably the Subordinate Judge will consider that this 
defendant No. 7 was in fact paid off by what had taken place. These are 
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questions whioh will have to be decided by the learned Subordinate Judge 
upon the trial of these two issues, and with these remarks we remand theM 
two cases for the trial of those issues, retaining the case upon the files of this 
Court. We reserve the question of cost till the final decision of these appeals. 

T, A. P. Appeal allowed and case retnajided. 


NOTES. 

[ See the notes to 16 Cal., 13i. ] 
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VPPlilLLATE CIVIL 


The 1 1 th March , I . 
rUESKNT 

Mil, Justice O’Kinealy and Mk. Justice Chose. 


Surendro Prosad Bhuttacharji One of the dofaridants 

oe^ sus 

KedarNath Bhuttacharji Plaintiff. 


Jurisdiction — Sayer coinpensalfon ^ ‘Mulikana— Civil l^iocedurr Code 
(Act XIV of I bsii) 5. 10, 

A mortgaged at Calcutta to B his sayer coinp<*iiscition, p.uable at the (reiicral Treasury 
at Calcutta in respect of a certain hat vvithiii the Diamond Harbour sub-division In a suit to 
enforce the mortgage bond in the Court of oho Miinsif of L)i.inioud Harbour, held, that sayer 
uompensatioii did not partake of the nature of nialikaiia, that it was not immoveable 
property or anv interest in immovoabli' property within the jnc.iiiing of s. 16 t of the Code of 
Civil Procedure, and that therctjre the Muiisif had no ]uri>>diction to entertain the suit. 

Buitgsho Dhur Biswas v. Mudhoo Mokuidm il\ W. R , 38 i) distingui.shed 


* Appeal from Appellate Decree No. 1051 of IHUO, against the decree of H. Beveridge. Ksq., 
Judge of :^4-Pergunuahs, dated the 5th of Mav JS'JO, affirming the decree of Baboo Rebati 
Churn Bancricc, Munsif of Diamond Harbour, dated the 21 st of November, 1889 


Suits to be instituted 
where subjee t-matter 
situate. 


f [ Sw 16 — Subject T.0 the pecuniary or (jthor Innitationb 
pi escribed b\ anv law suits 


(a) for the recovery of immoveable property, 

(b) for the partition of immoveable propertv, 

(c) for the foreclosure or redemption of a mortgage of immoveable propertv . 

(d) for the determination of any other light to or interest in immoveable property, 
{e) for compensation for wrong to immoveable property, 

• (/) for the recovery of moveable, property actually under distraint or attachment, 
shall be instituted in the Court within the local limits of whose jurisdiction the pro- 
perty is situate . 

Provided that suits to obtain relief respecting, or compensation for wrong to, immove- 
able property held by or on behalf of the defendant may, when the relief sought can be 
entirely obtained through his personal obedience, bu instituted either in the Court within the 
local limits of whose jurisdiction the propeity is situate, or in the Court within the local 
limits of whose jurisdiction he actually and voluntarily resdios, or carries on business, or 
personally works for gain. 

Explanation , — ^In this section ‘ firoperly * means property situate in British India.] 
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[9] This was a suit to enforce a mortgage bond, whereby one Upendro 
Mohun bhuttacharji, the husband and father of the defendants, Kamini Debi 
and Surendro Prosad Bhuttacharji, mortgaged to the plamtiil', Kedar Nath 
Bhuttacharji, his sayor compensation payable at the Ueneral Treasury at Cal- 
cutta, in respect of Harir Hat m the Diamond Harbour sub-division. The mort- 
gagor and mortgagee were residents of Calcutta, and tiie bond was executed in 
Calcutta. The suit was instituted in the Munsif's Court at Diamond Harbour, 
and was dismissed by the District Judge on the ground of \rant of jurisdiction. 
On appeal, a Division Bench of the High Court remanded it to the Court of 
First Instance for the determination oi an issue as to jurisdiction, that is, the 
issue wdiether the suit related to inunoveahlo propeitv situated witliin the 
jurisdiction of the Court, and if not, whether the Court had jurisdiction to 
entertain it. 


Upon the evidence adduced by tlve pLuntifl, the Munsit came to the con- 
clusion that, since the grant of the sa\er compensation, the Courts uf the 24- 
Porgunnahs and the GolJoctor of the Distiict had all along been exorcising 
jurisdiction^fespecting all matters connected vvitii it lie was of opinion that 
tlie saver compensation, granted under Regulation XKVIf oi 179^1 was a grant 
ot money m respect of a right within the meaning of stiction 3 of tlio Pensions 
Act (Act XXllI of IHTIJ, and by section (i ‘ the suit was l)arLed lor v^’ant of a 
certificate liotn the ColtecDor Accordingly, tlio Miinsif dismissed the suit. 

The dofeudiijpts appealed to the District Judge of the 2l-Perguniiahs, who 
held that the Munsil had jurisdiction to try the suit on the grounds that sayer 
compensation w’as not a pension and the Pensions Act had no aiiphcation to it 
that there was no diffoi once between a suit for savor compensation and one for 
malikana , tiiat in both cases the owner had lost the land, and both sayer and 
inalikana wwe ecjually piolits arising out of land , that if the defendants had 
not boon proprietois ol the maiket, tiiey could not have levied sayer or obtained 
compensation for its withdrawal, and the inoiiey paid to them liy (lovernnient 
was an interest m land, a proht pwing to them as i)roprieLOL’s , and that the 
plauiUn had sliowm that in a previous suit the Courts of tlie 24-Pergunnahs 
had exercised juiisdiction with respect to this and that the [ 10 ] 

Collector had assessed load cess outlie delendants in respect thereof. The 
District dudgo accordingly decieed the appeal. 

The defendant, Surendro Prosad Bhuttachaip, appealed to the High Court. 

Baboos hkouHint Chum Dutt and Aim! Kushna for the Appellant. 

Mr. Dumjlas White and Baboo (iopi Suth Mukeiji for tlie Respondent. 

The judgment of the Court iO'KlNEAL\ and GlloSE, .) J.) was asfollows. — 

This was a suit to enforce a mortgage bond It was executed in the town 
of Calcutta, and what was hypothecated to tlie plaintitf was a certain sayer 
compensation payable at the General Treasury at Calcutta. Both tlie plain- 
tid' and the delendants are residents of Calcutta, and the main question that 
arises in this appeal is whether the suit was cogm/i.ihle In the Munsif’s Court 
at Diamond Harbour. 


The ground upon which it is alleged that the suit would lie in the^Iun- 
sif’s Court at Diamond Harbour is that the sayer compensation, which was 
hypothecated by the bond, was compensation m the nature of mahkana, which 


• [ Sec. 6 .—A Oivil Court, oihi-rwise competent to try thi' s»rae, shitll take cogiuzaiicc of 
F /I I /I » 4 such cliiim upon rceciMug a ceitiheate from such Collector, 

Eower of Civil Lo^uit o ( Commissioner, or othei uflfioer authorized in that bobali 

take cognizance of sue i may be so tried, but shall not make any order or 

claimK. decree ni aiij suit whatever by which the liabilitj of CTOvernment 

to pay any such pension or grant as aforesaid is affected directly or indirectly.] 
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the Government allowed in lieu of sayer collections from a hat within the 
jurisdiction of that Court: and in regard to this ground the question that we 
huive to consider is whether the said sayer compensation is immoveable property, 
or any interest in immoveable property, within the meaning of section 16 of the 
Civil Procedure Code. 

Now, it will bo found on a reference to Regulation XXVI [ of 1793, and 
its preamble, that the duties which the owners of gwnges, bazaars^ hats, etc., 
used to levy on commodities sold in those places, were designated sayer col- 
lections. and these duties, it was declared by the said Regulation, to be 
“ internal duties,” which it was the exclusive privilege of Government to impose 
and collect — a privilege not exercisable according to “a well-known law 
of the country.” by any subject without their express sanction. These duties 
it will he observed, were in no sense rent or profits which the owner of a hat 
or bazaar was entitled to receive for the use of laud, or for houses, shops, or 
other buildings erected [ll] thereupon. And by the Rules published on the 
11th Juno 1790, the landholders were prohibited from collecting such duties, it 
being declared at tho same time that they should thereafter 1^ levied by 
Government, the Government paying to the landholders one-tenth of the collec- 
tions after delraying the establishment charges (see section II). rtubsequently, 
on l^e 2Sth July 1790, it was resolved to abolish these duties altogether, and 
to allow the owners of the hats, gauges and bazaars certain compensations in 
lieu of the share of the collections which tiiov used to receive (section IV); and 
by a rule passed on the 6th August 1790 it was declared tha(^“ the proprietary 
right in the ground on which kdts and bazaars are held is to continue vested in 
the landholders, but the public are to have the free use of it,” and that “ the 
ground on wiiich hats and bazaars are now held is accordingly to be continued 
to he appropriated to this purpose exposing goods for sale) free of all 
charges to the vendors. ” (See section V) Then, by the Rules passed on the 
8th April 1791, the principle upon which the comiamsation was to be fixed, and 
the mode in which, and the parties to wlioin, it was to be allowed, were laid 
down (section VI). 

Tins was the state of tho law under which sayer compensations were 
allowed by Government , and we think that the examination of tho preamble and 
the several sections of Regulation XXVIl of 1793, we liavo referred to, shows 
that the said compensation had no reference whatever to any rent or profit 
arising out of the land, but to the internal duties on commodities which were 
levied when such commodities were exposed for sale — duties which, as was 
distinctly declared, tho owners of the hats and gauges wore not entitled to levy as 
landholdt rs The compensation that was allowed to them was not because 
they were, by reason of the abolition of the sayer duties, deprived of any por- 
tion of the profit arising out of the La'od, but because, as we can gather, they 
were in the habit of levying such duties for a long time , and the Government 
thought proper in the first instance to allow them one-tenth of the collections, 
and eventually, when they abolished the duties altogether, they determined to 
allow the landholders some compensation, year after year, for the loss they suf- 
fered by being deprived of a share of the collections. In this view of the matter, 
it seftms Cl2l to be obvious that sayer compensation does not in any sense 
partake of the nature of " malikana,” which, as it is well understood, is a right 
to receive a portion of the profits of an estate, for which Government may make 
a settlement wuth another person, when the real proprietor neglects to take a 
settlement In that case, the proprietor loses the land : here the landholder 
does not lose the land or any portion of the profit arising out of tfie land. 

The learned Judge of the Court below refers in his judgment to the fact 
that the Collector has assessed on the defendants road cess on account of the 
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sayer compensation. Whether the Collector was right in doing so or not, it is 
not necessary for us to express any opinion. All that we need say is that this 
fact cannot give to the sajj/sr compensation a character which, under the Eegula> 
tion and the orders of Government we have referred to, it does not possess. 

The learned counsel for the plaintiff, in the course of bis argument, relied 
upon the observations made by a Division Bench of this Court in the case of 
Bungsho Dhiir Biswas v. Mudhoo Mohuldar (21 W E., 383). But those 
observations do not help him. The question that the Court had then to con- 
sider was indeed very different from that which we have now to determine ; 
and the hdt with whicfi we are concerned is a hdt which (unlike the hdt in that 
easel, it must be tuken, existed at the time of the passing of Eegulation XXVII 
of 1793. 

A question was raised before U8.on behalf of tlie defendants whether the 
sayer compensation is not in the nature of a pension contemplated by the Pen- 
sions Act (XXIII of 1871) , but in the view we have already expressed, it is not 
necessary to determine this question. 

The rAuItis that the suit must be dismissed upon the ground that the 
Munsif’s Court at Diamond Harbour had no ]urisdiction to entertain it ; and 
that this appeal will therefore be decreed with costs. 

. Appeal decreedP 

C. D. P. 


NOTES 

[ See also (1909) 36 Oal., 665. ] 


[13] APPELLATE CIVIL. 

The loth July, 

PRESICNT : 

Mr, .Utstice Tottenham anh Mr. JrsTicp: Ghose 

Gopi Mohan Roy and otliers Judgment-debtors 

ocrsiis 

Doybaki Nundun Sen and others (Decree-holders).' 

Jurischction — Executiov of decree— Pioperty outside jun sdiction of Court — 
Civil Procedure Code {Act XIV of I ss, and cL (c). 

The Court that has the power to pa«is a deerec for sale of a properly has also power to 
carry out its decree by selling that property, whether any portion of that property be within 
the local limits of its jurisdiction or not. 

Per (rHORE, J. — Section clause (r) of the Civil Procedure Code loaves it to the discre- 

tion of tbn Court to send the decree for execution to the Court having local jurisdiction. 
Maseyh v Steel and Co, (I. L. K., 14 Cal,, 6G1) commented upon. 

This was an application for the exechtion of a decree passed, in 1890, 
under s. 88 of the Transfer of Property Act. The decree was for the sale, 
under one and the same mortgage, of two properties, one of which was situated 

* Appeal from Order No 194 of 1891, and Buie No. 693 of 1891, against the order of 
J, Whitmore, Esq., Judge ot Beerbhoom, dated the 7tb of April 1891. 
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within tlio jurisdiction of the Beerhhoom Court, and the other within the 
jurisdiction of tlie Nya Dooiiika Court 

The judj^nient-dehfcors objected to the sale of the property whi^h was 
situated within the local limits of the Nya Doomka Court, upon the ground 
that the Beerhhoom Court could not sell immoveable property which was out- 
side its local limits 

• The District Judge of Beerhhoom held that the Court had territorial 
jurisdiction un(l»*r s 19 ‘ t)f the Civil Procedure Code to pass a decree for sale, 
and that being so, it had territorial lurisdiction also to sell, iinl^^s the decree- 
holders chose to ap])lv under s ‘223, clause (r) of the Civil Procedure Code. 
He accordingly overruled the ohiection ol the judgment-debtors and ordered 
the sale to proceed. 

From this order tht' ]udgmont-debtoi»s appealed to the High Court 
Cl4] Bahou f\al/1iiSse}L Sru for the Appellants 
Baboo Gohip Chiindrr Sirrat for the Bespondents. 

Baboo Kfdiknsm Srri contended that the Court executing the decree was 
not competent to order the sale of immoveable property situated outside its 
local limits He nJiod (jn s. 223, clause (r) of the Civil Procedure Code, and 
the ^aso of Prrm Chaud Di^tj v. Moklioda Drht (J. L. R., 17 Cal, G99J, and 
contended that s 19 ol the Civil Froceduro Code only authorized the institution 
of a suit, hut did ifot autliorizo the Court passing the decreo^to sell immove- 
able property outside its IncAi lunscliction * 

Baboo Crolap Chundcr Sircar argued that under s 19 of the Civil 
Procedure Code tlie Beerblioom Court had jurisdiction to entertain the suit 
and pass a decree for sale, and liad also power bo execute its own decree That 
the case of Prcm Olvmd Bei^ v. Mokhoda Dfhi (1. L. R., 17 Cal, 699) was 
distinguishable from the present case, for in that case the jurisdiction of the 
Court passing the decree had ceased when the decree was sought to he executed. 

Judgments of tUa Coui t (Tottenham and CJhose, JJ.) were as follows •— 
Ghose, J. — This IS an apjieal against an order of the District Judge of 
Beerhhoom duecting that a certain property comjinsed in a mortgage decree be 
sold in execution of the said deciee. 

The propel ty in question is situate within the local limits of the District 
Court of Nya Doomka, hut it is one ol the two projiorties that were mortgaged 
to the decree- holders under one and the same mortgage bond, the otlior pro- 
perty being situate within tlio junsdicfcion of the Beerblioom Court The suit 
in which the decree was obtained was instituted under s. 19 of the Civil 
Procedure Uude m the Beerblioom Couit, and a decree was passed in May 1890 
in terms of section HhI of the Transfer of Property Act for sale ol both the 
parcels of property comprised in the mortgage. 


•[See. 19 — Ifthf suit lir' t'-' obtii in relief respecting, nr compenKalion for wrong to, 
immoveable pmpi‘rt> hitiu.ite within the limits of .\ .single district, but within the jurniidiction 
of diHt ivut Cuiirls, the suit ]na> be instituted in the Court within 
whose junsdiraion .mv portion of the property is situate: 
provided that, in respect of the vriliie of the subject-matter 
of the suit, the entire claim be cognizable by such 
Court 

Tl the immoveable property be situate within i ho limits of 
different district-i, the suit may be instituted in any Court, 
otherwise competent to try' it, within whose* jurisdiction any 
portion of the propert\ ib situate. 1 
I [Sec. 8H : —In a suit for sale, if the plaintiff succeeds, the Court shall pass a decree to the 
effect mentioned in the first and second paragraphs of section 
Decree for sale eighty-six ; and also ordering that, in default of the defendant 

paying as thorem mentioned, the mortgaged property or a 


Suits for immoveable 
property situate iii single 
district but within juris- 
dictions of different Courts 

Suits for immoveable 
propertv MtuaUi in differ- 
ent districts 
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It has not been questioned before us, nor indeed could it be questioned, 
that the District Judge of Beerbhoom had jurisdiction to make the decree he 
did ; tot what has been contended is that he could not sell the property within 
the IcAl limits of the Nya [15] Doomka Court, and that he was bound 
under a. 223 of the Civil Procedure Code to transfer the decree to that Court for 
sale of the property in question. 

It seems to me, however, that if the Beerbhoom Court had authority to 
make the decree, it would have also authority to give effect to that decree by 
selling ever^parcol of the property comprised therein. Section 88 of the 
Transfer of Iroperty Act provides that the Court sliould order that, in default 
of the mortgagor in paying the amount due to the mortgagee within the time 
appointed by the Court, the mortgaged property be sold, and that the proceeds 
of sale (after defraying the expenses gf the sale) be paid into Court and applied 
in payment of what is due to the pLaintid, and that the balance, if any, be paid 
to the defendant. Now it seems to me that the Court is hardly In a position 
to give full effect to the provisions in this section, unless it has the power to 
sell the whole of the mortgaged property. The said provisions, I 
might here observe, are to the same effect as the form of a decree 
for sale given ' in the Civil Procedure Code, schedule IV, No. 128, which 
is applicable to the Original Side of the High Court, with this exception Snly, 
that there being no “ Registrar or taxing officer ” in the^mofussil, as in the 
High Court, theiljirection as to the approbation of such an officer to the sale is 
omitted therein This leads me to think that it was the intention of the Legis- 
lature to provide that the Court which makes a decree for sale should have 
authority over the sale itself. The proceedings in execution of a decree are, as 
has been so often said, but a continuation of the proceedings in the suit in 
which the decree is passed . and if the Court has juiisdiction to entertain the 
suit and make the decree, it seems to follow that it has 3 urisdiction to sell all 
and every parcel of propel tv comprised in the decree, although one or other of 
the parcels may be beyond the local limits of its jurisdiction. 

But it has been contended that under s. 223, clause (c) of the Code of 
Civil Procedure, the Court which made the decree is bound to transfer it to the 
Court which has local jurisdiction over the property for the sale thereof. That 
section provides that the Court which made the decree may, on the application 
of the decree- holder, send it for execution to another Court if the decree directs 
the sale of property outside the local limits of its flfi] jurisdiction. This 
seems to be directory, and not mandatoiy- The section leaves it to the discre- 
tion of the Court, when the decree- holder makes tlie application to send the 
decree for executiion to the other G^urt, that is to say, if it thinks it necessary 
to do so. 

In the case of Maseyk v. Steel and Co. (I L. R., 14 Cal., 661) there were 
certain observations in the judgment delivered by me, which no doubt would 
seem to indicate that where the property to be sold is situate wholly outside 
the jarisdiobion of the Court which made the decree, the proper procedure 

sufficient part thereof be sold, and that the proceeds of the sale (after defraying thereout 
the expenses of the sale) be paid into Court and applied in payment of what is so found due 
to the plaintiff, and that the balance, if any, be paid to the defendant or other persons entitled 
to receive the same. 

In A suit for foreclosure, if the plaintiff succeeds and the mortgage is not a mortgage by 
conditional sale, the Cqurt may, at the instance of the plaintiff, 
Power to decree sale m or of any person interested either in the mortgage money or in 
fonMdosure suit. the right of redemption, if it thinks At, pass a like decree (in 

lieu of a decree for foreclosure) on such terms as it thinks At, 
including, if it thinks At, the deposit in Court of a reasonable sum. Axed by the Court, to 
meet the expenses of sale and to secure the performance of the terms.] 
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465 


19 Cal. 17 gopi mohan boy &o. o. doybakx nundun sek fto. [1891] 


under s. 223 is to send the deoree to the Court whioh has local jurisdiction for 
execution. But ib will be observed that in that case the appeal was as regards 
the validity of the sale of a property partly situate within and partly outi^e the 
local jurisdiction of the Court which made the decree and sold the pmperty 
(viz., the Eajshahye Court), and it was contended, among other matters, by 
the Counsel for the appellant that that Court had no jurisdiction to sell the 
property, or at any rate that portion of it which was situate outside its local 
limits and within the limits of the Nya Doomka Court. The observations I 
made on that occasion were meant for the purpose of meeting ^he argument 
that was then advanced . and though in the course of my remarA 1 indicated 
what I considered to he the proper course to he followed in a case like this, I 
did not intend to hold that the Court would be bound to send the decree to the 
other Court if the property b# wholly outside its own local limits , and indeed 
it was not necessary for the decision o*f the case that this should be so laid 
down. 

I amof opinion tiiat the Beerhiioom Court had jurisdiction to make theorder 
for sale, and that there is nothing in section 223 to take away that jurisdiction. 

The learned vakil for the appellant relied in the course of his argument 
upon the decision of a Full Bencli of this Court in the case of Prem Chand Dey 
V. Mokhoda Debt (I. L. R, 17 CjlI , , bub that case has no real bearing 

upon the facts of tlte case now before us. 

Tottenham, J. — I concur in dismissing the appeal , hukT think it enough 
to say that I consider that the ludge who had the power [I7j to pass the 
decree for sale of tlie property in question had the same power to carry out his 
decree by selling that property 

The appeal will be dismissed with costs. 

Appeal dismissed, 

AF.M.A.R. 


NOTES 

(For Pimilar doemmns, sec (1H94) 23 Cal. CS9 ; (1896) 22 Cal. 871; (1900) 6 
C.W.N . 160 1 
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[19 Cal. 17] 

APPELLATE CIVIL. 

The 10th July, 1891. 

Present : 

Mb. Justice Tottenham and Mr. Justice Ghose. 


Chintamoni Dubt Plamtit!' 

9 versus 

Bash Behari Mondul Defendant.' 


Transfer of tenure— licqi sir a ttoy, — Notice — Bengal Tenancy Act (VIII 

of 1685), s. 12. 

After a recorded tenant has transferred his tenure to another person, and that transfer has 
been duly registered under th^ provisions of the Bengal Tenancy Act, he is no longer liable for 
the rent of the tenure, although the landlord may not have received actual notice of such 
transfer. 

Kristo Bulhuv Ghose v. Kristo Lai Sxnqh (I. L. R., Ifi Cal , 64‘2) relied on. 

This was a suit to recover rent due to the plaintid', in respect of an 8-annas 
share of mouzah Asanboni, from Kartick 1292 to Assin 1295. The defendant 
partly admitted ‘liability, and deposited the rent due, with interest, up to the 
end of the year 1293. But regarding the rent |pr the years 1294 and 1295, 
the defendant pleaded that he was not liable, inasmuch as on the 22nd day of 
Cliait 1293 he had transferred his tenure b> a private deed of sale to one 
Kangali Oharan Mandul , that the said deed had been duly registered, and at 
the time of registration he had deposited with the 8ub-Bogistrar the landlord’s 
fee tor the mutation of names. The plaintiff urged that he was prepared to 
prove that he had no notice of the transfer. 

The District Judge held that the deed of sale having been duly registered, 
it must be presumed that notice was issued to the plaintiff m due course He 
further held, on the authority of Kristo Bulluv Ghose v. Kristu Lai Singh 
(I. L B., 16 Cal., 642) that the sale being [18J complete, the defendant was nob 
liable to pay rent for the years 1294 and 1295. 

The defendant appealed to the High Court 

Dr. Rash Behari Ghose and Baboo Nalin Runjan Chaitcrjce for the 
Appellant. 

Baboo Koruna Sindhu Mukerjee for the Bespondent. 

The judgment of the High Court (Tottenham and Ghose, JJ.) was 
as follows : — 

The question raised in this appeal is whether, after the transfer of a tenure 
by the recorded tenant to another person, that transfer having been duly 
registered under the provisions of the Bengal Tenancy'^ Act, the transferor is 
still liable lor the rent of the tenure until the landlord has actually received 
notice of such transfer. * 

The suit was brought to recover the rent of several years — from J 292 to 
Assin 1295. The defendant pleaded that in the month of Chait 1293 he had 
transferred his tenure to another person, that he had had the transfer duly 
registered, and that he had deposited the rent due, with interest, up to the end 
of 1293, and he contended that he was not liable for any subsequent rent 

* Appeal from Original Decree No. 28 of 1890, against the decree of Brajendra ^»mar 
Seal, Esq., Judge of Bankura, dated the 30th of October, 1889. 
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The Lower Appellate Court admitted the plea as valid ; and deolined to 
permit the landlord to call evidence to show that he had not actually received 
notice of the transfer. And in so ruling acted upon the authority of the case 
of Kristo Bulluv Ghose v. Knsto Lai Sitigh (I. L. B., 16 Gal., 642}, in which, 
the law having been discussed, a Division Bench laid down that the transfer 
was complete when the^egistration took place. 

The law itself provides that the registration shall not take place unless the 
transferor or transferee deposits the landlord’s fee for the mutation of names in 
the landlord’s books. It also provides that the registering officer shall upon 
registration forward this fee to the Collector, and that the Collector shall 
forward it with notice to the landlord. 

The decision in Knsto Bidluh Ghose v. Kristo Lai Singh (I. L. B., 
16 Cal., 642) lays down that^he transferor is no longer liable for any rent 
Cl 91 accruing after his transfer is duly registered according to the provisions 
of the Bengal Tenancy Act. This decision has been apparently approved of 
by a recent ITulL Bench derusion in Maho^yied Ahbas Mondul v. Brojo Sundari 
D'ehta (I. L. B., IH Gal., 360). That decision is a direct authority in support 
of the Lower Court’s decision, and we are not prepared to dissent from it. The 
law seems pretty clear upon the subioct , and although it might seem a case 
involving hardship to the landlord, that though he may not have received a 
notice, by some neglect on the part of the Begistrar or of the Collector, he is 
still liable to pay the costs of the suit for rent subsequently. 4>rought against 
the wrong person. Although it certainly was the case before the Bengal 
Tj^nancy Act was passed that the Courts always held that the landlord is 
entitled to look to his recorded tenant for all rent until he receivers due notice 
of the transfer, the present law, as explained by the decision in Knsto Bulluv 
Ghose V. Knsto Lull Singh, appears to have altered that state of things 

We think we ars unable to give the ap))ollant any relief, and that the 
appeal must be dismissed with costs. 

A ppea I dismissed, 

A.F.M.A.B. 


NOTES.; 

[ The following wore similar i-aics iii which the trainfcr was held lo affect the liability 
for rent (1908) 12 C. W. N., 478 . (1900) 4 C. W N , 590 , (1906) 10 C. W. N., 970 ; 33 
Col., 279. Set also (1906) 33 Cal., 580. J 
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'[19 Cal. 19] 

APPELLATE CIVIL. 

The 16th July, 1891. 

Present * 

Mr. rjtJSTicE Macpherson and Mr. Justice Ameer Ali. 

Gudri Koer Plaintiff 

versus 

Bhubiineswari Coomar Singh and another Defendants.'' 

Deed of condiinmal sale — Interest after the date %xed for paym.ent of principal 
and interest — Absence of agreement to pay such interest — 
Compensation r or breach of contract - Limitation Act (XV of 187?), 

^ Schedule 11, Article 11 6. 

Wliero there is no st-ipulatiou in -i deed of ooiiditioniil snlc to pn\ interest after the day 
fixed for the repayment of principfil and interest, a elaini for interest after due date is a claim 
for compensation for hieach of contract, and a suit for the recovery of such compensation 
must be brought within six voar-i from the date of the breach ^ 

£20] Juqgomohmi (itiose v Manich i hund (7 Moo 1 A , ‘27f0 referred to , Mnnmb Ah 
V. Oulab Chand (I L R , 10 All., H5), Bhmiwant Singh v Daryao Singh (T L. R , 11 All., 
416) approved of , Bhugwan hal v. Mohip Xaratn Singh (Second Ap , No 12U2of 1887, of 
21 ht May 1888) and Golam Abas v. Mvhamed Jailer (see note, pp 23-24) followed. * 

Suit for foreclosure. 

By a registered deed of conditional sale, dated 15th September 1881 (7th 
Assin 1289 F. S.), Deo Coouiar Singh, the father of the infant defendants, 
Bhuimnesvvari Coomai' Singh an,d Kajra 3 eBwari Coomar Singh, mortgaged 
certain shares in the properties specified in the schedule thereto annexed, to 
the plaintiff, Gudri Koer, as security for the repayment of the sum of Rs. 5,000, 
with interest at the rate of one lupee per cent, per mensem, on 15th August 
1882. There was no stipulation in the deed lor payment of interest after the 
due date. The provision as to the repayment of the principal and interest was 
in these terms “ Therefore I do ingenuously declare and give in writing that 
I shall liquidate the whole of the Ks. 5,000, the principal consideration money 
aforesaid, besides interest at I per cent, per mensem from the date of the 
execution of this deed, on the 15th August 1882 in casli in one lump at once 
to the aforesaid vendee, and take back this baibilvirafa deed. In case I fail to 
pay up the principal amount besides interest on the prescribed date, and the 
prescribed time expires, in that case (the mortgage) of the whole of the afore- 
said shares sold shall become foreclosed in favour of the said vendee, and there 
is not nor shall be any need for any declaration by me, the declarant Deo 
Coomar Singh died without redeeming the mortgage, and leaving the infant 
defendants bis heirs and representatives. 

On 30th November 1888 the plaintiff' instituted this suit against the 
defendants, in which he claimed payment of Es. 5,000 as principal and also 
Rs. 4,325 as interest from 16th September 1881 to 30th November 1888, 
further interest during suit, besides the costs of the suit, and interest on all 
sums until realization, and, in default of payment, foreclosure and possession. 

* Appeal from Original Decree No. 204 of 1890, against the decree of Baboo Nilnaom 
Das, Bubordinate Judge of Baran, dated 9th of June 1890. 
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Tho defence on behalf of the minors was that the stipulated date of payment was 
the Idth August and as the suit had been instituted [21 j after the expiration 
of more than six years from that date, the plaintiff's claim for interest subse- 
quent to the 15th August 1882 was barred by limitation. It was further con- 
tended that the plaint! tf was not entitled to subsequent interest, as there was 
no stipulation to that e£Pect in the ikrarnamah baibilwafa. 

The Subordinate Judge held that there was no express agreement in the 
deed of conditional sale that interest at the stipulated rate of 12 per cent, per 
annum was to continue to be payable even if the principal with interest 
remained unpaid on the 15Lh August 1882, the date hxed for payment, and that 
no such agreement could be .implied in the absence oi any words showing such 
an intention. He was of opinion that the plaintiff was entitled to interest 
after the due date of payment by way of damages foi breach of the contract 
to pay, and that the rate stipulated in the deed was a fair and reasonable one 
in the district, and would be the proper measure of damages ; and that although 
“ interest *’ in s. 86 of the Transfer of Property Act included damages 
which a Court of Justice might award the mortgagee for a breach by the 
mortgagor of the contract to pay on tho due date, such damages did not become 
by operation of law a charge upon the mortgaged property until a decree for 
damages was passed by a competent Court, and that, therefore. Article 132 of 
Schedule II of the iiiraitation Act did not apply. He held upou the authority 
of the cases of Mansab Ah v Gulab Chand (1. L K., 10 Alt., 85) and lihag- 
want Singh v. Dargao Sinqh (1 L. R , 11 All , 416) that the plaintiff’s claim for 
subsequent interest by wav of damages was barred by Article 1 16 I of the second 
schedule of the Limitation Act, inasmuch as the suit had been brought more 
than six years from the due date of payment, the 15tli August 1882. 

The Subordinate Judge, accordingly, gave the plaintiff a decree for 
Es. 5,000, with interest at 12 per cent, per annum up to the 15tli August 1882 
with costs, further interest at the same rate on the principal sum from the 
date of ttie suit until tlie date of the decree, and interest at 6 per cent on all 
sums, including coslb from the date of decree until realization, and in default 
of payrxient that tho defendants should be absolutely debarred of all right to 
redeem. lie disallowed the plaintiff’s claim for interest from the 15th August 
1882 until the filing of the plaint. 

•[Art 132.- 


Descriptioii o! 


Period of Time from which period begins 

limitation , to run. 


To enforce payment of money 
charged upon immoveable property. 

Explanatwn — The allowance 
and fees respectively called mali^ 
kana and kaggs shall, for the pur- 
pose of this clause, bo deemed to bo 
mone^i charged upon immoveable 
property. 

t [Art. 116,— 


Twelve years... 


When the money sued for becomos 
due.] 


For compensation for the breach 
of a contract in x^ribing registered. 


Six years 


I When the period of limitation 
j would begin to run against a suit 
I brought on a similar contract not 
I registered.] 
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If 

[89] From this latter portion of the decree the plaintiff appealed to the 
High Court. 

Dr. hash Behan Ohose and Baboo Abtnash Chunder Baner^ee for the 
Appellant. 

Moulvie Mahomed Yusuf and Baboo Saligram Singh for the‘ Respondents. 

It was contended on behalf of the appellant that t)ie Subordinate Judge 
was wrong in having disallowed interest from the 15t}i August 1882 until the 
filing of the plaint , that under Act XXXII of 1889 the plaintiff was entitled 
to interest from the due date oi payment at the rate mentioned in the deed, 
which was a reasonable rate in the district, or at any other rate which the 
Court considered reasonable , that under section 86 of the Transfer of Property 
Act such interest was part of the mortgage money, and a charge upon the 
mortgaged property, and that article IS2 of schedule II, Limitation Act, governed 
the case , that if, however, interest was not recoverable as interest, but as 
damages for breach of the contract to pay on the due date, then as the breach 
was a continuing one, article 116 of schedule II did not apply, and the plain- 
tiff’s claim was in time. 

Moulvie Mahomed Yusuf on behalf of the Respondents contended that Act 
XXXII of 1839 had no application, since it related to contracts in writing to 
pay a certain sum on a certain date After the due date the time for payment 
was uncertain, and so was the amount of interest, and ih&efove interest after 
the due date coul&not be allowed under that Act. That theie must be an exnress 
stipulation to that effect in the deed. Interest after the due date could only 
bo recovered by way of damages for breach of the contract to pay. Tliat article 
116, schedule II of the Limitation Act provided six years’ limitation for a suit 
for the recovery of such damages, and the period began to run from the date 
of the breach, which in the present case wis the 15th August 1882, the date 
fixed for the payment of the mortgage money , and the Lower Court was there- 
fore right in disallowing this portion of the plauitifi’s claim. Ho relied on the 
cases of Mamab Ah v, Gulah Chand (I. L. R., 10 All., 86), Bhagwant Singh v. 
Daryao Singh (I. L. K., 11 All, 416), and the unreported [23] case of 
Bhiigwan Lai v. Mohip Narain Singh (Second Appeal No. 1292 of 
1887, of 21 st May 1888), and especially on the judgment Df PIC40T, J., 
in Golnm Abas v. Mahomed Jaffer — Sp App. 728 of 1889, in which 
case both sides were duly represented He further contended that such 

* The 2nd April, 1^90. 

Present : 

Mr Justice Ptgot and Mr. Justice Beverley. 

Golam Abas 
versus 

Mahomed Jaffer. 


Moulvie Mahomed Yusuf for the Appellant. • 

Baboo Bajendro Nath Bose for the Respondent. 

Pigot, J. — lu this case, the question argued before us on this appeal, which was allowed 
to be argued, although not taken in the memorandum of appeal, was whether the interest 
claimed in the suit and allowed was properly allowed. The mortgage bond is one providing 
for the payment of the money secured by it in two instalments — one in Bhadro 12S1 of 
Bb. 350, and the other in Bhadro 1382 of the residue, namely, Rs. 849. The bond provides 
thus : — ' The entire amount of the debt thus amounts^ to Rs. 999, half of which is Rs, 449-8>0. 
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interest could not be a charge on the property mortgaged under section 86 at 
the Tratksfer of Property Act, since damages for breach of the contract to pay 
on a certain dale could not be interest within the meaning of that section. 

The judgment of the Court (Macphebson and Ameer Ali, JJ.) was as 
follows : — 

In this suit, which is for foreclosure, the plaintiff claims interest at the 
rate stipulated in tbe*deed from the date on whicli the money became payable 
up to the date on which the suit was brought : and the question is whether he 
is entitled to got interest for such period at the stipulated rate or at any lower 
rate. The deed of conditional sale was e.^ecuted on tlie 15th September 1881. 
The principal money, with interest at the rate of one per cent, per mensem, 
was payable on the i5tb August 1882, and the suit was C34] brought on the 
30th November 1H88. There is no stipulation in the deed to pay interest after 
the due date, and certainly no agieement to that effect can be implied from the 
terms of the deed. The Subordinate Judge has hold that, under these circum- 
stances, the suit having been brought more than six years from the date on 
which the money became due, the cli\im for interest from that time is barred 
by limitation. 

It is argued that, under Act XXXI 1 of 1889, the plaintiff is entitled to get 
interest from the due (fate at such rate <is the Court may think fit to allow, and 
that under section 86 of the Transfer of Property Act such interest is part of 
the mortgage money and becomes a charge on the property hypothecated. It 
certainly does not become a charge on the property hypothecated by the 
terms of the deed itself, and we think it is unnecessary to consider whether, if 
the plaintiff’s claim was allowed, wholly or in part, it would be necessary to 
treat it as such a charge, because it has first to be determined whether the claim 
is in any way sustainable. The question whether it is sustainable depends upon 
the nature of tfie claim. If it is a claim for compensation for the breach of a 
t23] contract, then the contract being in writing and registered would fall 
under article 116, schedule II of the Limitation Act, and unless there was a 
recurring cause of action, the time would run from the date on which the 

I do therefore pledge aii<] hypothecate mv share in mouKah Bora, pyrgunnah Anda, and 
execute this bond to the effect that 1 shall pay the afon»>.iid amount of money, principal and 
interest, at the rate of one rupee per cent per month.’ 

The cases of Mansab Ah v. Gulab Chand (1. L. R., 10 All.. H5) and Bhaqwnnt Singh v. 
Daryao Singh (I. L. R., 11 All., 410) are cited as authority for the proposition that when 
mterest is not expressly made payable after the date fixed for the repayment of the mortgage- 
money, interest is not cl.iimable, save damages at such reasonable rates as the Court may 
direct. The case of Go^isain Liichmee Narain Pooree v. Tekait Het Naratn Stngh (Ifi W. R., 
322), might hare been also, hut has not been, cited as authority for that proposition. 

We think that the contention of the appellant is correct. We think that upon the terms 
of the mortgage bond interest is not expressly made payable after the date of the instalment ; 
but we think that as it is provided that the amount mentioned in the bond is to be paid by 
two instalments, principal and interest, the interest on the first instalment must be consi- 
dered Jo be intended to run until the whole amount should be paid, that is to say, up to the 
date fixed for the second mntalment. After that wc think there is no agreement for the pay- 
ment of interest, and intcre.st would run at such rates as the Courts would deem reasonable, 
but then that is only payable as damages, and, as was in the case of Manaab Ali v. Oulab 
Chand (1 Li. R , It) All , 85), there is not in the case uf such damages that continued breach 
contemplated under article 115 of 2nd schedule of the Ijimitation Act, and the result is that, 
ae the suit was not brought within six years from the date of the undertaking to pay, the 
claim for it is barred. Therefore, as the result the decree, must be modified by allowing 
interest at 12 per cent per annum only up to Rhadro 1282. 
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money became due. Great stress has been laid on the use of the word 
'interest " in the Act of 1839 and in the Transfer of Property Act, but we 
think that nothing much turns on this. In the case of Juggomohun Ohose y, 
Mamckchuni (7 Moo. 1. A., 279), their Lordships of the Privy Council, speak- 
ing of Act XXXII of 1839, say this : “ It seems to have been framed not 
simply on the principle of compensation to the creditor, but also on that of 
penalty to the debtor for not paying punctually at a time when he must have 
known the debt or sum, specific in amount, was to be paid*'. And again/ 
" The Act supposes a party to have been sued for breach of a contract for the 
payment, by virtue of a written instrument, of a sum certain at a certain time.” 
This is a very clear indication that such a claim as this is one for compensation 
for the breach of a contract, and it has been held specifically to be so by the 
Allahabad High Court in the cases of Mansab Ali v. Gulah Chand (I. L. B., 10 
All., 85) and Bkagwant Singh v. JDaryao Singh (T. L. R., 11 All., 416). These 
decisions have been followed by this Court in two unreported cases, viz., 
Bh'iigwan Lai v. Mohip Nat am Singh (Second Appeal No. 1292 of 1887 of 21st 
May 1888) and Golam Abas v. Mahomed Jaffer (see note, pp. 23-24). The 
matter is, therefore, concluded by authority, and we are certainly not prepared 
to take a diiferent view from that expressed in those cases. It was also held 
in all those oases thatihere was no recurring cause of fbction, that the breach 
took place when the defendant failed to pay the money due*in accordance with 
the terms of his contract, and that the time began to run from that date. The 
Subordinate Judge was, therefore, in our opinion, right in holding that the 
claim in the present suit was barred by limitation. 

It was further urged that the Subordinate Judge ought to have allowed the 
amendment of the plaint, and should have permitted the plaintiff to give evi- 
dence to show that the time granted was at the request of the defendant, and 
that there was an agreement [28] to pay interest subsequent to the due date. 
This is a matter on which the plaint is entirely silent. The plaintiff’s pleader, 
when examined subsequent to the presentation of that petition, stated that there 
was no subsequent agreement in any way affecting the terms of the loan. 
Having regard to these circumstances, and to the great delay in making the 
application for amendment of the plaint, we are not prepared to say that the 
Subordinate Judge was wrong. The appeal is therefore dismissed with costs. 

C.D.P. Appeal dismissed. 


NOTES. 

[This was followed in (1892) 18 Mad., 331 ; (1895) 17 All,, 581 ; (1892) 18 Mad., 257. 
See however the Pi-ivy Council judgment in (1896) 19 All., S9 ; (1897) 24 Cal., 699 , and the 
oritioism of Dr. Bash Behari Ghosh in his Mortgages IV Kdn. (1911) Vol I, pp. 508 ; 604.] 
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APPELLATE CIVIL. 

The 28th July, 1891, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Ghose. 

Preonath Karar Appellant 

versus * 

Surja Coomar Goswami and others Respondents.'*' 

■ ■■■ 

Administrator — Administrator not so described. Sale by — Sale by administrators 
not qua administrators, but as heirs — Government securities. 

Certain persons who were heirs of a deceased lady, and had also taken out administration 
to her estate, limited to certain fJovernment securities, sold such Government Becaritiesto 
a hand fide purchaser under a written instrument, m which the vendors were not described as 
administrators. * 

Held, that the failure to so describe thomselvos did not affect the sale, inasmuch as they 
were entitled to sell either as heirs or adniinistrators ; and although as heirs they could sell 
no more than their own shares in huch securities, yet the entire purchase-money having 
come to their hand, they, as administrators, were bound to administer the same as part of 
the assets of the estate, the question whether they did so or not, not being one which would 
affect the title of the purchaser. 

West of England and Sottth Wales District Bank v. Murch (L R., 23 Cb. D , 138) and 
Corser v. Qartivriqht (L. R , 7 H L., 731) followcid in principle. 

This was a suit brought one Preonath Karar for the purpose of obtaining a 
declaration of right to a half share in certain Government pronciissory notes of 
the nominal value of Bs. 7,400. The Government promissory notes originally 
belonged to one Nilraadhub Goswami, who died unmarried. On his death his 
[27] adoptive mother, Kudumbini Dehi, by inheritance, became entitled to the 
said Government promissory notes for Hs. 7,400, and on her death the right 
to these notes was in one Jugomohun Goswami, her husband’s uterine brother, 
Jugomohun died possessed of certain immoveable property, leaving him surviv- 
ing two sons, Bur] a Coomar and Haro Coomar Goswami (defendants 1 and 2), 
a grandson by a deceased son, Hurish Chunder Goswami (defendant No. 3), 
and a widow, Saroda Sundari Dehi (defendant No. 4), forming a joint Hindu 
family. In 1881 defendant No. 3 separated in mess from the rest of the 
family, and subsequently in 1884 the defendants 1 and 2 also came to a 
similar separation between themselves. No partition of these properties, how- 
ever, took place between these parties. Jugomohun having died somewhat in 
debt, the family dwelling-house w^as sold, and in execution the rights and 
interest of the defendants 1 and 2 therein were purchased by one Indranarain 
Mukenee, and on the l4th October 1885 a partition of the family dwelling- 
house was come to between Saroda Sundari Dehi (defendant No. 4), Indra- 
narain Mukerjee, and Hurish Chunder (defendant No. 3), and under this 
partition a quainter share of the family dwelling-house was allotted to Saroda 
Sundari. No partition, however, was ever come to with regard to the move- 
able properties left by Jugomohun. In September 1885, however, previously 

* Appeal from Original Decree No. 83 of 1890, against the decree of Baboo Hemanga 
Chundra Bose, Subordinate Judge of Hooghly, dated 9th December 1889, 
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to the partition of the family dwelling-house, a conveyance was executed by 
Saroda Sundari, her two sons and her grandson in respect of a certain property, 
the interest of the two sons in which had been sold and purchased hy one 
Keder Nath Lahiri, wherein the right of Saroda Sundari, “ as the mother of 
many sons to hold for her life a d-anna share of the estate " loft by Jugo- 
mohun was admitted. 

The Government promissory notes above referred to were lost during the 
lifetime of Eudumbini, and the defendants 1 and 2, after the death of their 
father, Jugoinohun, in June. 1882, apjilied to the Public Debt Ofiice for the 
issue of duplicates in their^ names. The application was refused, as letters of 
administration had not been taken out to the estate of the last holder of the 
notes. Whereupon defendants 1 and 2 took out administration to the estate 
of Eudumbini, limited to these sectLrities, and obtained regi.stration of their 
names in the othce of the Comptroller-General as payees, [28] and in Novem- 
ber 1885 they sold under a written instrument the 16-anna share m these 
Government promissory notes to one Uma Churn Ghoso (defendant No. 5), 
Hurish Chunder (defendant No. 3) having relinquished all right to his share 
therein in consideration of a sum of Rs. 375 paid to him by Uma Churn 
Ghose, and joining in the instrument conveying the not^ The written instru- 
ment purporting to pasS these Government promissory notes made no mention 
of the fact that defendants 1 and 2 had taken out letters of administration to 
the estate of Eudumbini, and therefore merely on the face of it purported to 
be one made by defendants 1 and 2 in their capacity as heirs. Uma Churn 
Ghose, on the 2lBt September 1887, entered into a contract for the sale of these 
Government notes to Messrs. Speed and Company of Calcutta (defendant 
No. 6) through Mr. B, Braunfdd, tlieir trustee and manager (defendant No. 7), 
but it was not until the 12th January 1888 that defendant No 7 completed this 
purchase by obtaining from Uma Churn a regular conveyance. Meanwhile, on 
the 6th and 20th October 1887, Freonath Earar, under registered instruments 
of those dates, bought from defendants 3 and 4 an 8-anna share in these Govern- 
ment notes, and on the 23rd October 1887 gave notice to Mr. ikauiifeld 
(defendant No. 7) of his purchase, and applied as such purchaser to the Public 
Debt Office to have his name registered as payee of these notes This applica- 
tion was refused, and Proonath Kaiar was referred to the Civil Court 

Preonath Earar thereupon brought this present suit for the purposes above 
mentioned against the persons above named — the defendants 1 to 7. The suit 
was virtually alone defended by defendants 6 and 7, who alleged that they 
were purchasers in good faith and for valuable consideration. 

The Subordinate Judge dismissed the suit, holding that a partition must 
be held to have been come to by virtue of which the two sons, the grandson, 
and the widow of Jugomohun were entitled each to one-fourth of his estate ; 
and that Hurish Chunder having disclaimed any right m these notes, the 
plaintiff had alone acquired a right to a quarter share in these notes, but he 
was not entitled to succeed in this suit, inasmuch as Messrs. Speed and Conjpany, 
through Mr. Braunfeld, were bond fide purchasers for valuable consideration. 

tm The plaintiff appealed to the High Court. 

Dr. Bash Behan Ghose (with him Baboo Shtb Chunder Paulii) for the 
appellant contended — 

1. That a partition has been found hy the Subordinate Judge, hy whioh 
the two sons and grandson and widow were entitled to a quarter each of the 
estate of Jugomohun; 
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2. That the administrators had no power to sell. That the deed of sale 
of 23rd November 1885 conveyed only the interest of Surja Ooomar and Haro 
Ooomar in the promissory notes, and not the whole of the notes. 

3. That the deed not containing any reference to the letters of adminis- 
tration, the vendors could only sell in their character of heirs their own 
interests. 

4. That there was no relinquishment of the whole of Hurish’s share by 
his letter of disclaimer, but only of the interest on the notes. 

5. That the defendants took with notice. 

The Advocate-General (Sir Charles Paul), Mr« Braunfeld, Baboo Baikant 
Nath Das, and Baboo Joygopal Ohose for the respondents. 

The Advocate-General (Sir Charles Paul) contended that the Court merely 
found that there was a partition with the purchaser of the homestead only, 
all the other properties having been sold, and that this therefore was no 
partition according to Hindu law, as such a partition must be with the 
descendants ; see Mayne's Hindu Law, 519. 

That there was no possession and enjoyment by the widow — Sheo Dyal 
Tewaree v, Judoonath Tewaree (9 VV. E., 61). 

That the widow was only entitled to maintenance , that this was a personal 
right which she could not sell , see Vyvastha Darpana, 1059, and Bhyrvh 
Ckunder Ohose v. Nubo Chundcr Gooho (5 W. R., Ill) That a stranger cannot 
sue to have a widow’s maintenance declared on property in the hands of a 
third party. 

That the existence of a widow is not enough notice ; she must have her 
maintenance ascertained and charged on the property before she can follow the 
property — Nistarmi Dossce v. Miikhun [80] Loll Dutt (17 W. R., 432), 
Bhuggobutty Dossee v. Konny Lall Miller [17 W. R., 433 (note)] , and Sorolah 
Dossee v. Bhoobun Mohun Neoghy (I. L. R , 15 Cal., 292), which show what 
kind of estate a Hindu widow is entitled to for her maintenance and on 
partition. 

That the recital in the deed of 26th September 1885 (Kedar Nath 
Labiri’s) — 1, Saroda Sundari Debi, as the mother of many sons, being entitled 
to, etc.,” could not be construed to extend to other properties, but must be 
limited to the property dealt with by that deed. 

That the Court having found that defendant No. 6 was a bond fide 
purchaser without notice, his purchaso could not be atl'ected by the purchase 
of defendant No. 5. That Soorja Coomar and Haro Coomar were administrators 
when they sold the property vested in them, and they could sell the whole 
absolutely. That under Act VI of 1889, s. 14, they need not obtain the 
consent of the Court, as s. 19 '' makes valid such sales. 

That if the administrators had misapplied, they were personally liable 
under s. 146 of the Probate and Administration Act of 1881 ; besides 
they have given a bond with sureties which was protection enough for the 
proper application of the moneys which came to their bands. 

^hat the deed of 23rd November 1885 conveyed a good title to the 
purchaser Uma Churn Ohose, as the vendors were heirs as well as administra- 
tors, and therefore they could convey a valid title in either character ; West of 


* IBec. 19 . — NotvrllliBtanding anything in Becticn 90 of the Probate and Administration 
Validation of acts under ^ disposal of property by an executor or administra. 

grit o before the commencement of tWs Act. 

made ^ whom the provisions of that section were applicable, shall 

uieaay ^ 1 ^ reason only that the consent of the Court to the 

disposal of the property was not obtained.] 


* 
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England and South Wales District Bank v. Murch (L. B., 23 Ch. D., 138) and 
Corser v. Cartwright (L. R,, 7 H. L., 731). 

Judgment of the Court (Pethebam, G.J., and Ghose, J.) was as 
follows ; — 

This was a suit by one Preonath Karar for declaration of right to a 
moiety share of certain Government promissory notes of the value of 
Bs. 7,400. They belonged originally to Nilmadhub Gossain, and devolved on bis 
death upon his mother, Kudumbini, under the law of inheritance ; and on the 
death of the latter, one Jugomohun Gossain became entitled to them as the 
next reversionary heir. Jugomohun left a widow, Saroda Sundari (defendant 
[813 No. 4), and two sons, Surja Coomar and Haro Coomar (defendants 1 and 2), 
and a grandson, Hurish Ghunder (defendant No. 3), by a pre-deceased son. It 
appears on the evidence that Jugomohun was possessed of certain immoveable 
properties, and after his death the two-third share of his two sons, the defen- 
dants 1 and 2, in most of, if not in all, the properties, including the dwelling-house, 
was sold away at auction for their debts. The evidence fuither shows that the 
defendant No, 3 separated in mess from the defendants 1 and 2 in 1881, and sub- 
sequently the latter came to a similar separation between themselves in 1884. 
No partition of the properties, however, seems to have then taken place between 
these parties, hut in a conveyance executed jointly by the widow Saroda Sundari, 
her two sons, and Hurish Ghunder, her grandson, dated 26£h September 1885, 
in respect of a certain projiorty, in which the interest of the two sons had 
been sold and purchased by one Kedar Nath Lahiri, the right of Saroda 
Sundari “ as the mother of many sons ” to hold for her life a 4-anna share of 
"the estate” left by Jugomohun was admitted by the sons, as also by the grand- 
son, then represented by his mother, Shurenhury Dabee. And subsequently, 
in October 1885, there was an actual partition by metes and bounds between 
the widow, Hurish Ghunder, and one Indranarain, who had purchased the 
interest of the two sons in respect to the dwelling-house. 

Nothing in particular seems to have been then said as regards the Govern- 
ment promissory notes They stood in the name of Kudumbini, and had 
been lost during her lifetime. After the death of Jugomohun, Surja Coomar 
and Haro Coomar alone applied to the Public Debt Oliice, for issue of duplicates. 
It is admitted by the plaintiff in the plaint, and it may also be gathered from 
the evidence, that these two persons obtained letters of administration in 
respect of the promissory notes ; and the Public Debt Otlice on the authority 
of the said letters registered the names of Surja Coomar and Haro Coomar as 
the payees, and subsequently that of ope UmaGliurn Ghose, who in November 
1885 obtained a conveyance from those two individuals, of the notes ; but 
before the duplicates could be issued, it was brought to the notice of the Comp- 
troller-General of Accounts that there was another person, Hurish Ghunder, 
who was entitled to an interest in the said [323 notes. This person, however, 
subsequently (28th September 1886) wrote a letter to the Comptroller-General, 
disclaiming all interest, and acquiescing in the duplicates being issued to Uma 
Churn ; and it is proved on the evidence that this was done in consideration of 
Bs. 375, which Uma Churn paid to him, Hurish Ghunder. We may therefore 
take it that there was a transfer by both the sons and grandson to Uma Chum. 

On the 2l8t September 1887 Mr. «Braunfeld, as representing Messrs. 
Speed and Company, entered into a contract with Uma Churn for the purpose 
of these promissory notes, and paid Bs. 800 as part consideration ; but before 
a conveyance could be executed the plaintiff Preonath obtained in the first 
instance a bill of sale (5th October 1887) from Hurish Ghunder of a third sharw 
of the notes, and in the second place from Saroda Sundari (20th October 
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1887) of a 2 annas 13 gundahs share in these notes, she representing herself 
to be the owner of a 4-anna share as the widow of Jugomohun Gossain, 
and relinquishing to him (the plaintiff) the share of 1 anna 8 gundahs and 
odd already sold by Hurish in excess of his legitimate share. The plaintiff, on 
the 23rd October 1887, gave notice of his purchase to Mr. Braunfeld, who, 
however, on the 12th January 1888 completed his purchase by obtaining from 
Uma Churn a regular conveyance on payment of the balance of the consider- 
ation money that had been agreed upon. 

The plaintifi subsequently applied to the Comptroller-General to have his 
name registered as payee in respect of a moiety share, but that officer said 
that this could not be done unless he, the plaintiff, established his right in the 
Civil Court. Thereupon the plaintiff brought the present suit. 

The Subordinate Judge has dismissed the suit He is of opinion that by 
reason of the separation between the son^ and grandson of Jugomohun, the 
partition of the dwelling-house between Hurish Chunder, Indranarain (pur- 
chaser) and the widow, and recognition of her share in the estate of Jugomohun 
by the purchaser, Kedar Nath Labiri, under the transaction of the 26th 
September 1885, she must be taken to be entitled to a share, and which 
is one-fourth, in the promissory notes, as part of that estate ; and that 
therefore, the plaintiff has acquired a valid right by his purchase from 
that lady ; but that notwithstanding this, he, the plaintiff, could not [88] 
succeed as against the defendant No. 7, Mr. Braunfeld, •"because the pro- 
perty in the promissory notes passed to the latter on the 2l8t 
September 1887 ; that he purchased in good faith for a valuable con- 
sideration from the assignee of the defendants 1 and 2, who were the only 
persons that had obtained letters of administration, and that the only other 
person who was known to have any interest as an heir of Jugomohun, viz., 
Hurish Chunder, had put in a disclaimer in the office of the Comptroller-General 
of Accounts. 

Against this decree the plaintiff has appealed to this Court. 

The first question that we have been called upon to decide in this appeal 
is whether Saroda Sundari had any interest in the promissory notes, such as 
she could pass under a conveyance to the plaintiff. 

The rights of a Hindu widow having several sons, such as Saroda Sundari 
is, have been considered in Shea Dyal Tewaree v. Jiidoonath Tewaree (9 W. B., 
61), Kedar Nath Goondoo Ohoivdhry v. Hemangtm Dassi (I. L. R., 13 Cal., 336), 
Sorolah Dossee v. Bhooliin Mohan Neoghy (1. L. B., 15 Cal., 292), and 
Hemangtm Dani v. Kedar Nath Kundu Chowdhuri (L. B., 16 I. A., 115). The 
result of these cases seems to be, so /ar as they hear upon the question now 
before us. that a Hindu widow having several sons is entitled to be maintained 
from the estate left by her husband so long as the sons remain undivided ; and 
that if and when the sons come to a partition of the paternal estate, she is 
entitled for her life to a share equal to that of each of the sons ; but that the 
share whicli she thus takes is not in right of her being a co-parcener, having 
any pre-existing interest in the estate, but in lieu of, or by way of provision for 
maintenance. If, therefore, it were necessary to decide in this case whether 
Saroda Sundari was entitled to a fourth share in the estate of Jugomohun, it 
would be necessary to consider whether there was a partition in law between 
the sons and grandson of Jugomohun, such as would entitle the widow, Saroda 
Sundari, to claim a share in her husband’s estate. The Subordinate Judge does 
not seem to have addressed himself to this question, and we do not quite follow 
all the reasons upon which he held that Saroda Sundari was entitled bo a share. 
But in the view that t3i] we take, and which we shall presently express, of 
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the rights that the defendant has acquired, we do not think it is necessary to 
express any opinion on the question. 

As regards the conveyance executed by Hurish Chunder, we are of opinion 
that the plaintiff acquired no title under it, Hurish Chunder having had already 
put in a disclaimer in the Comptroller-General's office upon receipt of a valuable 
consideration from Uma Churn and acquiescing in the duplicates being issued 
to him. This was long before Hurish Chunder sold to the plaintiff, and it is 
obvious that that sale could not give him, the plaintiff, any title as against 
Uma Churn, or his assignee, Mr. Braunfeld. 

Then, as regards the question, what is the title which Uma Churn acquired 
under his purchase from the defendants 1 and 2 in November 1885, the matter 
seems to stand thus — 

The promissory notes, as already mentioned, stood in the name of 
Kudumbini, and the defendants 1 and 2 obt.ained letters of administration in 
respect thereto, and being administrators they had the power, with the consent 
of the Court, to dispose of them (Act Y of 1881, section 90 '). The consent of 
the Court was not, however, obtained to the sale which they made to Uma 
Churn ; but this circumstance by itself would not make the sale void, as the 
defect of title has been cured by Act VI of 1889, section 19, the operation of 
which section is retrospective, and there is no other fact Ahat we know of in 
this case which* would invalidate the sale. If the administrators have 
misapplied the estate of the deceased, or have by this transaction subjected it to 
loss or damage, they are liable to make good the loss or damage, (section 114 t, 
Act V of 1881), but there is no reason to hold that the sale in question is bad. 

It has, however, been contended that the sale by the administrators was 
not qua administrators, but as heirs of Kudumbini, and therefore the sale does 
not bind Saroda Sundari or her assignee, the plaintiff. We are, however, of 
opinion that the fact that the conveyance does not describe the defendants 1 and 2 
as administrators, but as heirs, does not affect the case, because either as 
administrators, or as heirs they were entitled to sell, though no doubt 
as heirs they could not sell anything more than their C88] own shares. 
The purchase-money, however, came into their hands ; and as administrators 
they would be bound to administer the same as part of the assets of the estate ; 
but whether they do so or not, it does not affect the title of the purchaser. 
(See in this connection. West of England and South Wales District Bank v. 
idurch (L. R., 23 Ch. D„ 138) and Corser v. Cartivright (L. R., 7 H. L., 731). 

We hold, therefore, that Uma Churn acquired a good title under his pur- 
chase ; and it follows, therefore, that he was entitled to sell the notes to Mr. 
Braunfeld. No doubt, before Mr. Braunfeld obtained his conveyance, the 
plaintiff gave him notice of his purchase, but this was after he (Mr. Braunfeld) 
had entered into a contract for the purchase with Uma Churn, and paid a 
portion of the purchase-money. 


* [ Sec. 90 An executor or administrator has power, with 
Power of executor or ad- the consent of the court, by which the probate or letters of 
ministrator to dispose of administration was or were granted, to dispose of the property 
property. of the deceased, either wholly or in part, in such manner as he 

thinks At : 


Provided that the Court may, when granting probate or letters of administration, exempt 
the executor or administrator from the necessity of > obtaining such consent as to the whole 
or any specified part of the assets of the deceased.] 


t £ Bee. 1 14 : — The assent of an executor to a legacy may be conditional, and if the 
^ , . condition be one which he has a right to enforce, and it is not 

Conditional assent. perlonned, there is no assent.] 
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Upon these grounds we are of opinion that the plaintiff is not entitled to 
succeed in this case ; the result being that the appeal will be^ dismissed with 
costs. 

Appeal dtsmieeed, 

T.A.P. 


[ 19 Cal 86 ] 

ORIGINAL CRIMINAL. 

The ii5ih August^ 1891. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice. 

Queen-Empress 

versus 

Jogendra Chuuder Bose and others. 

Disaffection and disappfohat ion— Penal Code (Act XLV of 1860), 
ss. 124 A, 600 — Defamation. 

The terms * disaffection' and * disapprobation’ explained, and section 124A referred to 
and explained to the Jury. 

Jogendra Chunder Bose, Kriato Chunder Banerjee, Brojo Raj Baner- 
jee, and Arunodoy Roy were committed for trial at the Calcutta Sessions by 
the Officiating Chief Presidency Magistrate as the Proprietor, Editor, Manager, 
and Printer of the Bangobasi, a weekly vernacular newspaper, having a large 
mofussil circulation and having its office at No. 34-1, Colootollah Street. 

The accused were charged under sections 124A and 500 of the Penal Oode 
with attempting to excite feelings of disaffection to the Government established 
by law in British India, and with [36] defaming the Government of India by 
publishing certain articles on the 28th of March, the 16th of May, and the 6th 
of June 1891. The charges undet section 500 were, however, during the course 
of the argument at the trial, struck out. 

The articles in respect of which the above charges were framed were five 
in number, and may be shortly summarised as follows : — 

“ Ou7 Condition." 

The English ruler is our lord and master, and can interfere with our 
religion and usages by brute force and European civilisation. The Hindu is 
powerless to resist ; but he is superior to your nation in good morals, in gentle 
conduct, and in good education. Hindu civilisation and the Hindu religion are 
in danger of being destroyed." 

“ The Revealed form of the English Ruler" 

The En^ishman stands revealed in his true colours. He has the rifle and 
bayonet and slanders the Hindu from the might of the gun. How are we to 
conciliate him ? We cannot expect mercy or justice from him. Our chief fear 
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* '■ * . 
is that religion will he destroyed, but the Hindu religion will nevertheless 

remain unshaken.” 

'* For the uncivilised^ umlisguised policy is good” 

“We suffer from the ravages of famine, from inundations, from the 
oppressive delays of the law courts, from accidents on steamers and railways. 
All these misfortunes have become more prevalent witli the extension of 
English rule in India ; but our rulers do not atteiTi])t to remove these troubles 
or to ameliorate our condition. All their compassion is expended in removing 
the imaginary grievances of girl-wives, and in intorfenng with our customs. 
We should freely vent our re>il grievances.” 

“ The viost important and the first idmofthc uncivilised Hindu ” 

“ We are unable to rebel, but we are not of those who say it would be 
improper to do so if we could Wefhave been conquered by brute force, but 
we are superior to the English in ethics and moialitv, ni which we have 
nothing to learn from them. You ma\ crush the h«)d\, but you cannot affect the 
mind. Others like [37 J Aui ungzeob and Kalupahar have tiled before you and 
failed. You sliould not try and suppress girl- marriage because you won at 
Plassey and Assaye It is error and presumption on voui part to attempt to 
reform our morals.” 

- “ What IS the end tn he ? ” 

The outloyk i-i a gloomy one Tn 50 vears death is certain, as food has 
quadrupled in prite in the hist 30 \ears. The land is fertile, yet a mountain 
could be constructed fiom the bones of those who perished in the Orissa 
famine alone. Parents have devoured their children. Famines must leault 
from high iirices, and the recent not at Ikmares is to ho attributed to this 
cause. Education renders people unfit to earn then- living hv manual labour. 
The cause of all this is the dram put upon the country by the Eiitish (lovern- 
ment which will never cease until the countiv is completely exliausted.” 

Other articles were referred to at the trial written subsequently to the 
above dates, and up to within a week of the imti.ition of the proceedings. 
These articles were sought to be used in the character ot fresh evidence to 
show animus on the part of tlie accused. 

Th(i Officiating Standing Counsel (Mr. Puqh), Mr. W oodruffc , Mr. EianSy 
and Mr. Dunne appeared for tlie Crowui 

* Mr Jackson, Mr. N. N. (Ihuse, Mr. Giahavi, and '^Ir Snika appeared for 
the accused 

Mr PiKjh in opening the case for the prosecution at great length, first 
dealt with the topics referred to in tlie articles, whicli liave been noticed briefly 
for the purposes of the present report And in connection with the liberty of 
tiie press, pointed out that it had onl> been interfeiod with for three years 
since Lord Metcalfe’s time (1830), that is to sav, in 1857, and from ls78 to 
1881, and continued as follows — If the Press are at liberty to hold up the 
Government of a country to public execration being desbrovera and perse- 
cutors of the people, as having a settled design to destroy the religion of the 
people, and as being the cause of famines and other calamities, it wo^Jid be 
impossible for any Government to exist. That amounts to exciting feelings of 
disloyalty and diaalTection, which [38 j has found vent in riots at Calcutta, 
Benares, and elsewdiere. I would refer to the remarks of Baron Deasy in the 
case of Reg. v. Piqoti 111 Cox. Or. Ca., 65 (61)], in which it was pointed out 
that the Government had a right to protect itself by bringing the newspaper 
before a Jury. If newspapers attempt to excite feelings of sedition and no 
redress can be obtained from Juries, then some stringent measures curtailing 
the liberty of the Press, as had been done in 1878, would have to he adopted. 
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The case of Ireland is analogous to the casS here, and Beg. v. PigoU [11 Oox. 
Gr. Ca., 60 (61)] is therefore a case in point. In these articles no attempt at 
a reasonable discussion of the Age of Consent Bill is to be found. There is nothing 
but vituperation and invective. In one of the articles it is stated that rebellion 
was not possible, and the intention here is to bring the people into this frame 
of mind ; — “ We would rebel if we could/* which is inconsistent with loyalty 
to Government. The intention of the articles in referring to famines and high 
prices and charging the Government with persecuting the Hindu religion is to 
make the people discontented and dissatisfied. These writings must be 
measured with reference to the circumstances of a country where there is 
always danger of riots It is always dangerous to attempt to excite the 
religious feelings of the people, and where the Government is compared to the 
Emperor Aurungzeeb, one of the most persistent persecutors of the Hindu 
religion, and to Kalapaliar, whose name was held in the greatest abhorrence 
by Hindus, surely the public peace is imperilled. Again, the articles are 
directed to inflame the prejudices of people of the lower classes by appealing 
to their superstitious feelings. With this object the British Government were 
compared to revolting characters in the Hindu mythology. 


[]\lr. Vugh then proceeded to read and comment on the articles at length, 
and in addressing the Court upon the history and construction of section 1SJ4A, 
continued as follow®] : — 

Section 124 A was framed hy the Indian Law Gommissioiiers in 1S37, the 
enfranchisement of thePress having taken placein 1835. In 1839 it was proposed to 
insert the section in the draft Penal Code. The section was, however, unaccount- 
ably omitted from the Indian Penal Code in 1860. In 1870 the present section 
[39] became law, and from that time tc this there has been no prosecution 
under the section. Practically the oifence before the Jury is the attempting to 
excite, by words intended to be read, feelings of disaffection to the Govern- 
ment, the Explanation to the section is intended to cover every sort of lawful 
criticism of the measures of the Government. Merely to excite disappiohation 
is not an offence, hut the disapprobation must be compatible with a disposi- 
tion to support the authority of the Government against unlawful attempts to 
subvert or resist that authority. It is impossible to say that these articles are 
consistent with such a disposition to render obedience to and to support the 
Government. The term * disaffection ’ is a wide one, and does not necesswly 
point to a direct incitement to rebellion or any particular form of force. Ke 
word is used in the State trials for seditious libel before the Commonwealth, 
and in Ludlow's Memotrs as applicable to persons discontented with the 
Government, who did not show their discontent by overt acts. The meaning 
is to be or cause to be without affection, attachment, friendship, regard, love, 
or goodwill; to dislike, to have discontent, to dissatisfy, to discompose/*— 
Metropolitan Encyclopaedia, 1845. 


In the present case the Jury must go upon s. 124A. The law of 
England is even stricter than the section, and it is laid down in Sir J. Stephen’s 
History of the Grirntnal Law (Chap. 24, Vol. II., p. 395}, that the law of 
France and Germany, not to speak of that of Bussia, is severer than that of 
England A seditious intention by the law of England is an intention not 
merely to bring into disrepute or excite disaffection against the Government or 
the Constitution of the United Kingdom, but to raise discontent or dissatis- 
faction between different classes of Her Majesty’s subjects. In India, appa- 
rently, it is not an offence to incite class against class, and s. 124A has 
nothing to do with this subject.. The case (rf Beg. v. Bums and others (16 Oox. 
Cr. Oa., 355) will be relied upon to show thati there must be some direct 
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appeal to arms, but the question in ^at case was whether there had been any 
iDcitemenii to one clasB to use force against another class. That case^ there- 
fore, and others of the same kind have no application to the present. Then 
CW3 the discussions which took place in the Council with reference to this 
section and with reference to the Vernacular Press Acts should nob be taken 
into consideration in order to arrive at the meaning and construction of the 
section. With regard to the meaning of ‘ attempt,' the Jury will have to'^look 
to the words which the writer of these articles has used to express his inten- 
tion, and to the surrounding circumstances. Stephen’s Digent of the Criminal 
Law, articles 91 — 94. In the case of Reg. v. Burdett 14 B. & Aid., 95 (131)] 
Mr. Justice BEST lays down that it is for the Jury to collect the intention 
from the paper itself, unless it is explained hv the mode of publication or by 
any other circumstances. The Jury were to see whether the words used were 
likely at that period to excite dissatisfaction and irritation, and if they were 
likely to induce sedition, the intention must be presumed to he to excite what 
the act was likely to produce. [The remarks of Holuoyd, J., at page 135 of 
the report were also referred to.] The present case is covered by the case of 
Beg. V. O'Connell (11 Cl & F , 155), which was held to be a case of conspiracy, 
because the objects were unlawful. In the case of Heq v. Sullivan (11 
Cox Gr. Ca.., 44), the duty of the Jury is correctly laid down by Fitzgerald, J., 
when he charged the Jury that they should deal with the aj^ticles in a fair and 
liberal spirit, not^ picking out an objectionable sentence hero or a strong word 
there, or giving un^ue imnortance to inflated and turbid language, but looking 
at the real intention and spirit of the articles (11 Cox. Cr. Ca., 59). 

Witnesses were then called as to the publication of the articles by the 
accused, after which Mr. Evans summed up in detail the evidence for the 
prosecution. 

Petheram, C.J. — 1 shall direct the Jury as to the meaning of the 
section. 

Mr. Jackson. -1 submit that it is for the Jury to decide with regard both 
to law and fact. 

Petheram. C.J. — It will he my duty to direct the Jury on the construc- 
tion of the section. 

C«3 Mr. Jackson. — There is no case to go to a Jury under s. 124-A. 
Thislbfl'ence under that section really consists in writing a seditious libel, and 
the publishing it or causing it to be published is no offence under the Penal 
Code. The prosecution admit that they have been unable to discover who is 
the writer of these articles. The only person liable is the composer of the 
articles. If s L24-’A be read by the side of s. 499, it will be seen that 
no mention is made of publication in the foimer section, and its omission 
must have been intentional, as the framers of the law had already the defamation 
section before them. In England, under Lord Gampbell’s Act. the publication 
of the libel itself had to be proved, and a person is not criminally lesponsible 
for the acts of his agents — Beg. v. Holbrook and others (L. R., 3 Q. B. D., 60). 

Petheram, C.J. — It appears to me perfectly clear that there is a cfi||pe to 
go to the Jury. The question turns upon the meaning of s. 124-A, and 
Mr. Jackson's contention is that only the speaker of the words or the oomposer 
of the sentences is liable under the sectiom I do not think that contention is 
borne out by the words of the section. The offence is attempting to excite 
disaffection hy words intended to be read, and I think that whoever the 
oomposer or the writer might be, by whomsoever the writing or the printing 
was composed, the person who used’^hem for that purpose within the opinion 
of the Jury was guilty of an offence under s. 124-A. 
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Mr. Jackson . — I would ask to hava^the point reserved under s. 25 of 
the Charter. 

Pethopanif C.J., declined to reserve the point 

IMr. Jackson, in proceeding to address the Jury, referred to the case of 
Beq. V. SuUivan (11 Cox. Cr. Ca., 52), for the purpose of showing that both 
the law and the facts were for the consideration of the Jury, it being for them 
to determine the whole question of law and fact, whether this was a seditious 
libel or not. He referred to the history of the Press in India, and proceeded 
to call the attention of the Jury to the interpretation which the section had 
received [M] from Sir dAMES STEPHEN and others And on this point 
continued]’-- 

Originally the section was s. 113ot Macaulay’s Penal Code, but was for 
some reason omitted from tlie Code itself Sir J. STEPHEN, when the matter 
came to be considered in the ycdr 1870, referred to Sii H ARNES Peacoi’K, who 
on looking at his notes, said he thought the ‘section had been omitted by 
mistake, but had no posiune recollection (vido (razcitv of huiia, August 
6th, 1870, Siipp. Vol , 1010, 13111 There was on that occasion a 

discussion as to section 113, and 8u .1 Bahnes Peacoc’K juoposed a section 
which was thought to he too severe, and no corresponding section was enacted. 
Sir J. Stephen in introducing the iiresont section explained wliat the law of 
England then was, and stated that he proposed that section 1 24- A shoiild be 
passed into law, because if there weie no provision in thetlaw of India, the 
offence would fall under the common law of England, and would he more 
severely punishable , and he most distinctly asserted that there must he an 
intention to resist by force or an attempt to excite resistance by force before 
the offence could he hrougiit under the piescnt section. The peculiarity of 
the law of treason in I'jngland is that it considers every thought of the heart 
criminal, which is to he punished as soon as it is manifested hv any overt 
act, but the clause as it stands insists on a distinction between dis- 
affection and disapprobation. A person ma\ fieelv say what he pleases about 
any Government measure or any public man as long as if. is consistent with 
a disposition to render obedience to tiu law^ful aiitfiont\ of GovtM’nment. In 
connection with this subject 8ir J Stephen has cloarlv said that the 
freedom of the press would not he curtailed so long as the principle above 
laid down was adhered to. Sir .1 STEPHEN has pointed out that art^^leB 
far more violent than the ones which have hocu made the subject of this 
prosecution had appeared in the English ncwsjiapers in India and had passed 
unnoticed. IMr Jackson then roferrod to Lord Hohhoitsk’s minutes of 
the 18bh May 1875 and the 1 0th August lH7f3 in connection with the 
discussions on the Vernacular Press Act, and also rc»ferred to Lord Lytton’S and 
Sir A. Arbuthnot’S siieeohes in Council, adopting these as part of his argu- 
ment to show the view wdiich those autiionties then took as to the scope and 
[483 meaning of the present section - -vide Gazette of India, Supp. Vol., 1878, 
pages 457 to 481.] The interpretation then put upon the section by those 
competent to do so rausf^be taken as the right interpretation. The Jury have 
a ri^t to take into account the opinion oi such men as Sir J. STEPHEN, and up 
to the year 1 878 there was but one opinion as to the meaning of the section. 
When the Vernacular Press Act was repealed in the year 1882, it was again 
expressly laid down that the freedom of the native press was to be interfered 
with only on very special occasions — Gazette of India, Supp. Vol., 1882, page 90. 

(Mr. Jackfton then went through the articles in great detail, and argued 
chat they contained no direct incitement to^rehellion or the use of force, and did 
not exceed the bounds of legitimate criticism, when allowance was made for 
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the difference between European and native methods of thought and the con- 
servative character of the paper. He also referred to the arguments for and 
against the Age of Consent Bill.] 

Petheram, C.J., charged the Jury as follows : - 

The four accused are charged with an otfenco under s. 124A of the 
Penal Code, and inasmuch as the offence in question is treated and defined by 
that section, I have thought it desirable that you sliould have tlie section 
itself in your hands whilst 1 explained the law to you, and also w^hilst it w^as 
being discussed by Mr. Jackson. There are reall\ two questions for you bo 
consider. First, you must clearly understand what it is that has been made into 
an offence hv the section, and when vou undeistand that, you have to consider 
whether the evidence before you ))roves that such an otl'ence has been commit- 
ted by the prisoners The soction is divided into two parts, and is as 
follows: — “ Whoever, bv words (-it hei spoken or intended to be read, or by 
signs, or hv visible roprescjntation. or otherwise, I'xcites or attempts to 
excite feelings of disaffection to the Goveinment establislujd hv law in British 
India, shall be punished with transportation for life ni foi anv term, to which 
a fine may be added, or vvitli imiirisonment for a term which may extend to 
three years, to vvliich fine nia\ be added, or with fine ” 

“ Explanation. -Such a disapprobation of ilu' measures of the Govern- 
tnont as is comjiatiide with a disposition to render obedience [443 to the 
lawful authority Cf the Goveriiinont, and to suiiport the lawful authority of the 
Government, against unlawful attempts to subvert ui resist that authority, is 
not disaffection. Therefore the making of comments on the tnoasures of the 
Government wdth the intention of exciting only this species of disapprobation 
is not an offence wnthin this clause 

Mr Jackson contended that the w'oids “disaffection” and “disapproba- 
tion” w(Te s\nonymous words, and had one and the same nuMining If that 
reasoning wore sound, it would bi* impossible for an \ person to he convicted 
under the section, as evoiy class of vrvitiug would be wnthin the explanation. 
But you, gentlemen of the Jury, aio thor(»ugbl\ acqujiinttxl with the English 
language, and must know that there is a very w’ldo diti'erence between the 
moaning of the twm words disattVction and disapprobation Whenever the 
prefix ‘dis’ is added to a word, the word formed conve\s an idea tlie opposite to 
thfilli convoyed by the word without the prefix. Disaffection ini'ans a feeling 
contrary to affection , in other words, dislike or liatred Disapiii'ohation means 
simply disapproval It is quite possible to disappiove of a man’s sentiments or 
action and yet to like him The meaning of the two words is so distinct that I 
feel it hardly necessary to tell you that the contention of Mr Jack.son cannot be 
sustained. If a person uses either spoken or written words calculated to create in 
the minds of the persons to whom they are addressed a rlisiiosition not to obey 
the lawful authority of the Goveinment, or to subvert c»i resist that autliority, 
if and when occasion should arise, and it he does so with the intention of creat- 
ing such a disposition in his hearers or readers, he will be guilty of the offence 
of attempting to excite disaffection within the meaning of the section, t];iough 
no disturbance is brought about by his words or any feeling of disaffection, in 
fact, produced by them. It is sufficient for the purposes of the section that 
the words used are calculated to excite feelings of ill-will agaim^f^ the 

Government and to hold it up to the hatred and contempt of the people, 

and that they were used with the intention to create such feeling. The 

second question for you, gentlemen of the Jury, then, will be whether, 

upon the evidence before you, v6u think that the articles circulated by 
the prisoners were calculated to create such feelings in the minds of 
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[ifl] their readers, and if so, whether they intended to create such feeling by 
their circulation. 

Having taken this explanation of the section from me, it now rests with 
you to decide whether the accused by the words of the articles which were 
intended to be read have been guilty of an attempt to excite disafifection against 
ibhe Government. You will have to bear in mind the class of paper which is 
being prosecuted and the class of people among whom it circulated, taking into 
consideration the articles which have been made the subject of the indictment and 
the others which have been put in during the course of the tr|al. Those articles 
are not addressed to the lowest or most ignorant mass of the people. You 
will see from the article referring to jute that the\ were not addressed to the 
cultivating classes. They are addressed to people of the respectable middle 
class who can read and understand their meaning- more or less the same class 
as the writers. You will have to consider, not only the intent of the person who 
wrote and disseminated the articles among the class named, but the probable 
effect of the language indulged in. Then you will have to consider the relations 
between the Government and the people, and having considered the peculiar 
position of the Government, and the consequence to it of any well-organized 
disaffection, you will have to decide whether there is an attempt or not to dis- 
seminate matter witli the intention of exciting the feelings of the people till they 
become disaffected. ^ British India is part of the British Empire, and is govsrned 
like other parts of the Empire by persons to whom the pow^* is delegated for 
that purpose. There is a great difference between dealing with Government in 
that sense and dealing with any particular administration. Were these articles 
intended to excite feelings of enmity against the Government, or. on the 
other hand, were they merely expressing, though in strong language, disapproba- 
tion of certain Government measures ? You will bear in mind that the question 
you have to decide has reference to the intention ; and, in fact, the crime 
consists of the intention, for a man might lawfully do the act without the 
intention. The evidence of the intent can only bo gathered from the articles. 
The ultimate object of the writer may be one thing, but if, in attaining 
that object, he uses as the means the exciting of disaffection against the 
Government, [M] tlien he would be guilty under section 124 A. If you think 
that these people, with rhe object of procuring the repeal of the Age of Consent 
Act, or of increasing the sale of their paper, disseminated these articles intending 
to excite feelings of enmity, you will be hound to find a verdict of guilty. As to 
the evidence of intent, the articles are the only evidence. The charges are 
based on the five articles which are the subject of the indictment. Other 
articles have been quite properly put in during the progress of the trial, but no 
charges are laid in connection with the latter. They were put in, some 
by the prosecution and some by the defence, to prove that their 
view of the intent of the articles charged was indicated in the others. 
These articles have been read and re-read to you, gentlemen, so frequently, that 
I do not consider it necessary to discuss them in detail again. 1 will simply 
touch on their bearing on the case, and as to whether they disclose an intent 
to caiflse disaffection or disapprobation only. 

[His Lordship then proceeded to refer to the articles and afterwards 
contii|||aed — I 

It will be for you to come to a decision on the tone of these articles. You 
must not look to single sentences or isolated expressions, but take the articles 
as a whole, and give them a full, free, and generous consideration as Lord 
FitzctEBAXjD has said ; and even allowing the accused the benefit of a doubt 
you will have to say whether the articles are fair comments and merely 
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expressions of disapprobation, or whether they disclose an attempt to excite 
enmity against the Government. 

In leaving the matter to your consideration, gentlemen of the Jury, 1 
would ask you, and ask you earnestly, to dismiss from your minds ail questions 
of prejudice, and look at this matter in as impartial a spirit as possible. The 
only question is that of the intent ; you have nothing to do with the policy of # 
the Government in instituting this prosecution, or the policy of the Government 
in passing the Consent Act, or what lias been called the Gagging Act ; you 
have nothing to do beyond dealing with the evidence in this case ; and if you 
allow anything else to influence you in your decision upon the question before 
you, you will be failing in your duty. 

Your opinion should not be influenced by the opinions of any person 
however eminent. The opinions of njany great men have been quoted to you, 
and you have been requested to accept those opinions as your own in arriving 
at a correct decision in this case. 1 would repeat that you are not to accept 
the opinion of any one, be he ever so eminent ; if you do so, you would not be 
doing your duty ; you are bo judge of this case, and give your verdict only on the 
evidence in the case. The only question for you to decide is, were the articles 
intended, and were they likely, to cause disaffection. The defence urge that 
the articles only expressed disapprobation of Government measures : the 
prosecution say they were deliberate attempts to inciie the people to 
disaffection. I ho^e now dealt with the whole matter, and having told you 
what is the law to guide you, T now ask you to consider your verdict on the 
evidence before you. 

The Jury then retired to consider their verdict On their return the 
Clerk of the Crown asked them if they were agreed upon their verdict. 

The Foreman of the Jury stated that the Jury were not agreed, and that 
there was no chance of their returning tin unanimous verdict. Upon which 
His Lordship said that he would not take any verdict tliat was not unanimous 
in this case. 

The Jury were then discharged, the case being ordered to remain as a 
remanet for next Sessions, the accused being enlarged on hail. 

Attorney for the Prosecution : The Government Solicitor, Mr. R. L. Upton, 

Attoriiev for the Accused ■ Baboo Rally Nath Milter. 

A. A. C. 


NOTES. 

[Since The Batigabasi case there have been many leading caBes on the subject and the 
Penal Code also was amended in 1898 by Act IV of 1898. Sve also (1897) '22 Bom., 129 ; 
(1908) 32 Mad., 3 ; 32 Mad„ 384 ; (1897) 20 All , f6 ; (1907) 34 Cal., 991 ; (1908) 10 Bom., 
L. B., 848.] 
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KASHI CHUNDRA DEB V . 


[48] APPELLATE CIVIL. 


The 30th and Wth June^ 189J, 

Present : 

Mr Jttstu’k Pigot and Mr. Jcstice Banerjbe. 


Kashi Chundra Deb Petitioner 

vernuR 

Gopi Krishna Deb and others Intervenors." 


Limitation Art ( XV of lb77). Art. 1 7S- -Ttrvocation ofpjobate, application 
for — Intei'xenovR, light of, to uphold probate iind .suppoit wiU — 
Mortijage'i'i, right of, to uphold probate and support nnll. 

Applications for probiitc, or letter'-, oi fertificfttofi of iidministration, do not fall within 
the provisions of Article 178f of the Limitation Act. 

Mortgagoe.s of the '••-tutc of a dcctased person has'c an interest in such estate entitling 
them to intervene and he heard in opposition to an application made to withdraw 
probate. 

This was an application made by one Kashi Chundra Thakoor on the 
9th Mav 1890 for revocation ot probate of the will of one Shibiov Wazeer, 
deceased, which piohatehad been panted on the Ist Anj^ust IH7H to one 
Gopi Krishna Thakoor, the sole executor and manaf^or of the testator’s estates 
under the said will. 

Shihjoy Wazeer died on the 29th September 1875, having made his alleged 
will on the 26th Septomher of tfie same >oar, and leaving him surviving three 
sons, a grandson (the petitioner in this case), and two daughters 

Gopi Krishna in his character as executor rnuitgaged and otherwise dealt 
with the estate of the testator , and this application was* opposed bv the mort- 
gagees of the te.stalor’s estate 

The petitioner contended tliat the mortgagees had no such interest in the 
estate as would admit of their opposing tlie revocation asked for. 

The District Judge overruled this ol.ijection and allowed the mortgagees 
to appear and cross-examine the witnesses produced on either side, but refused 
to allow them to enter into matters with legaid to the genuineness of their 
alleged claims, stating that they were to he allowed only to protect themselves 
from fraud 

[«i The mortgagees contended tliat the application was barred by limita- 
tion, and alleged that there was collusion between Kashi Chundni and Gopi 
Krishna with the object of defrauding them. 


• Appeal from Original Decree No. 20 of 18U1 against the decree of S. J Douglas, Esq., 
Judge of Tippcrah, dated the 13th of Dctembcr 1890. 


t [Art. 178 - 

Description of application. 


Period of 
limitation. 


1'ime from which period 
begins 1 1 run. 


Applieations for which no period 
of limitation is provided elsew'here 
in this schedule, or by the Code of 
Civil Procedure, section 230. 


Three years ... 


When the right to apply accrues.] 
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On tihe point as to whether oollusion existed the Diatriot Judge found that 
there were strong grounds for suspeoting collusion, and that Gopi Nath had 
declined to appear in support of his own case, and that the witnesses to the 
will had been kept back, but stated that there was no direct evidence of such 
collusion, and therefore in accordance with the case of llaj Narain v. Bowshun 
Mull (22 W. B., 124), which laid down that collusion must be specially provedfr 
held that the existence of collusion had not been sufficiently proved, whilst on 
the facts he found adversely to the will. 

On the question of limitation, Kashi Chundra alleged that he became 
aware of the existence of the probate when he became of age in Bysack 1295, 
and on this point the District Judge found that there was no satisfactory 
evidence of the date of Kashi Ghundra's birth, and that he (Kashi Chundra) had 
failed to show that the applicatioi\ had been made within the three years 
allowed by article 178 of the Limitation Act, and he therefore held that the 
application was barred. 

Kashi Chundra appealed to the High Court, and the intervenors filed 
cross objections. 

Mr. Woodroffe, Mr. Evans, Dr. Bash Behan Ghose, Babu Han Mohun 
Chtickerbutty, and Babu Dehendra hath Bamrjee for the Appellant. 

The Advocate -General (Sir Charles Paul), Mr. Jackson, Mr Avetoom, Babu 
Tara Ktshore Ghowdhry, Babu Oobtnd Ohimder Das, Babu Golap Chunder 
Sircar, and Mouhri Sirajul Islam for the opposing parties, the Respondents. 

A preliminary question, namely, one of limitation, was first argued. 

Mr. Woodroffe, — Applications for probate do not fall within tlie provi- 
sions of article 178 of schedule II of the Limitation Act ; Ishan Chunder Boy, 
In re (I. L. R., 6 Cal., 707), Janaki v. Kesavalu (I. L. R., 8 Mad., 207), 
[503 Qvsen-Empress v, Ajud Singh (I. L. R., 8 All., 350), Baimanekbai v. 
Manekji Kavanji (I. L. R., 7 Born., 214), Govind Chunder Goswami v, Bungun- 
money (1. L. R., 6 Cal., 60). The finding of the Judge on this point is 
therefore erroneous. * 

The Advocate -General (Sir Charles Paul) for the intervenors. 

The application is barred , such applications are numbered and tried as 
suits under the Civil Procedure Code. See s. 261, Succession Act, and ss. 55 
and 83 of the Probate and Administration Act. 

On this preliminary point the Court (PjdOT and Banbrjee, J J.) on the 
26th June decided as follows : — 

In this case an application has been made for revocation ot probate of the 
will of Shib]oy Wazeer, the deceased The District Judge has found upon 
matters of facts brought before him adversely to the will , hut he h£||p held that 
the application is barred, inasmuch as article 178 of the Limitation Act, in his 
judgment, applies to the case. We are of opinion that the matter is concluded 
by authority, and concluded by concurrent authority of so high a character, 
that it is unnecessary, and would be perhaps hardly seemly, to do more than 
to follow it without discussion. 

The cases of In the matter of Ishan Chunder Boy (I. L. B., 6 Cal, 707), 
Janaki V. Kesavalu (I. L. R., 8 Mad., 207), Queen-Empress v. A^udia Singh 
(I. L. R., 10 All., 350), and Baimanekbai v. Manekji Kavasji (I. L. R., 7 Bom., 
214), a decision of Sir MICHAEL Westrqpp, are decisive as to the proposition 
that applications for probate or letters or certificates of administiution do not 
fall within the provisions of article 178, schedule II. 

We therefore determine the question of limitation in favour of the appel- 
lant. The decision appealed from must therefore, so far as it dismisses the 
application on the ground of limitation, be set aside. 


9 OAIi,— 99 


489 



♦ 

t.L.ft. 19 Gal. 51 SASai CHUNDEA DEB V. GOFI KRISHNA DEB & 0 . [1891} 

The oroBs objections were then heard. 

Mr. Jackson on the same side, on the question of the intervenors* locus 
standi, — A mortgagee of the estate of a deceased has an interest in such 
estate entitling him to resist an application to withdraw probate ; Komo- 
hchun Diitt v. Nilruttun Mundle (I. L. R., 4 Cal., 360), In re Bhobosoon- 
[bi^duri Dahee, Nohin Chunder Sil v BhohoosoonduriJJahee (I. L. R.,6 OaL, 
460), Surbomongola Dassi v. Shashibhooshun Biswas (I. L. R., 10 Gal., 413). 

[Mr. J USTICE PiGOT. —There are two English cases on this point directly 
in your favour, viz., Cross v. Cross (12 \V. R. (Eng.) 694 ; 3 Sw. & Tr., 
292) and Lindsey v. Lindsey (21 W. R. (Eng.), 272.)] 

Mr. Evans for Kashi Chundra, the Appellant. — In Nilmoni Singh Deo v. 
Umanatk Mookerjee [I. L. R., 10 Cal., 19 (27); L. R., 10 I. A,. 80] the Privy 
Council merely assumed for the purposes oF that case that a purchaser from 
an heir could oppose or apply to have probate revoked , creditors have no locus 
standi to uphold probate. 

On the 29th June the judgment of the Court (PiGOT and Banebjee, 
JJ.) was delivered by 

Pigot, J. — Having abeady decided the preliminary question of limitation 
in favour of the appellant, we liave since heard the arguments upon the objeo- 
tion preferred by the intervenors. And upon an examination of the record it 
appears to us quite clear that the learned Judge below has erred in not afford- 
ing the intervenors an opportunity of being heard upon this case. 

It was contended that they were creditors, and that persons in their position 
were not entitled to appear and support the will. A decision of the Privy 
Council, in which the subject was touched upon, was cited ; but we held on 
Friday last, having regard to the authorities in this Court, not overruled by 
their Lordships of the Privy Council, that persons who are purchasers of 
interests under the will, from the executor, have a right to intervene. Two 
cases, not cited at the Bar, but mentioned by us this mprning, are in point, 
being cases in the Probate Court in England, in which the present Lord 
Penzance and Sir James Hannen have laid down the same principle , the one 
is the case of a purchaser, and the other of a mortgagee. The first is Cross v. 
Cross Ll2W. R, (Eng.), 69^ :3 Sw. & Tr., 292] and the other is Lindsey v, 
Lindsey [21 W.R., (Eng.), 272] . Nor do we think that the case cited in Lindsey 
V. Lindsey, nexueXy , Depit and Chapot v. iJelertelense (2 Sw. & Tr., 131), [dEjis 
an authority against that proposition, as in Lindsey v. Lindsey, the case of 
Glossy, Cross is relied on. We therefore hold it to be clear that the intervenors 
had a right to support the will in this case, had a right to be heard, 
had a ri^ht to procure the attendance of witnesses, and appear in the 
full sense of the term in which a party could appear to support a will. We 
consider it so none the less, under the circumstances such as are described by 
the learned Judge at page 82 of the Paper- book, which are in these words 
“ Gopi Krishna has all along declined to appear and give evidence in support 
of his own case, Gagan Chandra Dbar, a most important witness, has been 
kept ):>ack, and in every ^ay Gupi Krishna has been very remiss in the way he 
has had his case conducted.” 

We think, therefore, that we ought not to decide upon the case as it stands 
before us ; although, perhaps, there may he sufficient material to enable ns to 
form a pretty clear opinion upon it. But we think that under the oircumstanoes 
the intervenors are entitled to have an opportunity of being heard ; and the case 
must therefore go back to the learned Judge to enable them to obtain that 
hearing which they claimed and were not allowed. They are entitled to call 
such witnesses as they desire to adduce. 
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We direct that the case shall go back to the Lower Court for trial, in 
accordance with the directions contained in this order. 

We think the costs of this appeal ought to abide the result. We remit, 
and not remand, the case to the Lower Court. The costs in this appeal to be 
in the discretion of the Lower Court when it decides the case. 

T.A.P. Case remanded. 


NOTES 

[ See .ilbo (1893) 17 Mad., 379 ] 


[ M Cal. S2 ] 

CRIMINAL REVISION. 

* The ‘-iSlh September, IS'U. 

. Present : 

Mr. Justice Beverley and Mk. Justice AsIber Ali. 

m 

m ■■ ■ - ~ 

In the matter of the complaint of El. H. too Nizam of Hyderabad 

versus 

A. M. Jacob. 

Criminal Ptocedure Code (Act X of s. 94- -Suvimoiis to produce 

document or thing. 

A complaint having been preferryd against an for cnmnial broach of trust 

with reforeiico (amongst othur items) to a sum of R^. 1 . 77, IS I -1-2, [58] which rum was, 
in an enquiry hold by the Chief Presidency M.igutrnte, provod to have been paid to the 
accused in seventeen notes of rupees ion thousand each (the numbers of which wore 
identified) and the remainder in small notes and cash ; the accused in eross-examination, 
for his own purposes, proved that fifteen of these imtcs wore still in his pospi'ssioii : where- 
upon an application was made, under section 91 f of the Code, for a summons on the accused, 
directing the produutiuii of these notes This application was refused Subsequf'utly the 
accused, through a third person, cashed five ut tboM> notes, whereupon a second application 
was made, andor section 94, by the prosecution for the production of the notes or their 
proceeds as against accused and such third persfui. The Magistrate granted suiiiinonscR on 

* Criminal Rule No. 466 of 1891, against an order of A 1\ H.indlcy, E^q., Chief Presi- 
dency Magistrate of Calcutta, dated 19th September 1891 . 

t [Sec. 94 : — Whenever any Court, or, in anv place beyond the limits of the towns of Cal- 
cutta and Bombay , any oflicer in charge of a Police station , considers 
Summons to produce that the production of any document or other thing is necessary 
document or other thing. or desirable for the purposes of any investigation, inquiry, trial 
or other proceeding under this Code by or before such Court or 
offioer, such Court may issue a summons, or such officer a written order, to the person in 
whose possession or power such document or thing is believed to be, requiring him to 
attend and produce it, or to produce it, at the time and place stated in the summtes or order. 

Any person required under this section merely to produce a document or other thing 
ahall be deemed to have complied with the requisition if ho cause such document or thing to 
be produced instead of attending personall} to produce the same. 

Nothing in this section shall be deemed to affect the Indian Evidence Act, 1872, ss. 138 
and 124, or to apply to a letter, postcard, telegram or other document in the custody of the 
Postal or Telegraph authorities.] 
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the accused and on such third person for the production of ten notes, but declined to grant 
a summons for such third person for the proGoeds of the five notes cashed. The accused 
produced five of those notes which were in his possession or power ; the third person, however, 
■taling that ho had in bis power five of the notes mentioned in the summons, claimed a lien 
on the same, and the Magistrate thereupon refused to make any order on him. The Magistrate 
(a rule having been obtained against him, calling on him to show cause why lus order should 
not be set aside, and why the notes or the proceeds thereof in the hands of the third person 
should not be produced) stated in his explanatory letter that ho entertained doubts as to his 
power to compel such third person to produce the five notes, inasmuch as lien had been claimed 
on them, and that ho was of opinion that the proceeds of the notes cashed, not being 
specific objects, did not come within the purview of section 04. Heldt that the Magistrate’s 
order must be set aside. 

This was a rule obtained by the prosecutidn calling upon the Chief Presidency 
Magistrate to show cause why an order made by him refusing t'O direct the 
production in his Court of certain currency notes or the proceeds thereof should 
not be set aside, and why an order should not be made for their production. 

The facts were as follows : — ^ 

The case before the Chief Presidency Magistrate was one of alleged 
criminal breach of trust with respect to a certain sum of money stated 
by the prosecution to have been entrusted to the accused by the Nizam of 
Hyderabad. A portion of this sum, viz., Bs. 1,77,131-1-2, was proved by one 
of the witnesses for the prosecution to have been paid by the Bank of Bengal 
to the accused in the shape of seventeen notes for ten thousand rupees and 
some small notes and cash. The accused had, prior to the completion of the 
examination of this witness, voluntarily produced at the Bank of Bengal to this 
witness, who was a teller in the Bank, fifteen out of these identical ten thousand - 
rupee [89] notes, and had asked him to mark and identify them as being in his 
(the accused’s) possession on the 17tli September 1891, and subsequently to such 
identification the fact that these notes were in the possession of the accused, 
was brought out by his counsel on cross-examination. 

Thereupon the prosecution applied to the Magistrate for a summons, 
under s. 94 of the Code of Criminal Procedure, on thu accused, directing the 
production of these fifteen notes or their proceeds. This application was opposed 
and refused. On the following morning advertisements were inserted by the 
prosecution in the daily papers, warning the public against cashing or dealing 
with these notes. Such advertisement being in the opinion of the accused 
unjustifiable, he caused five of the above-mentioned notes to be cashed at 
the Currency Office through Mr. Burder, an attorney of the High Court 
of Judicature at Bombay ; whereupv:)n the prosecution made a fresh application 
to the Magistrate foi the issue of summonses, under s. 94, on the accused' 
and Mr. Burder, the application against the accused being for the production of 
the proceeds of the five notes cashed through Mr. Buider and of the remainder of 
the fifteen notes ; and against Mr. Burder for the production of such of the fifteen 
notes or the proceeds thereof as were in his possession or power. This 
applioalion was opposed, but the Magistrate eventually directed summonses to 
issue on the accused and Mr. Burder for the production of the ten notes which 
remained uilbasbed, refusing to issue any summons with reference to the five 
notes which had been cashed. 

The accused, who was on bail, attended and undertook to produce through 
his attorney, in obedience to the summons, five of the ten thousand -rupee notes 
above referred to ; and this was subsequently done, w,hilBt Mr. Burder attended 
and put in the following written statement : ** 1 have five notes for Bs. 10,0(X) 
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each, the numbers of which, I believe, are some of the numbers mentioned 
in the summons, I am unable to say which. The notes are not in my posses- 
sion, and therefore I cannot produce thorn. They are in my power. 1 claim 
a property in them, and I object to the Court depriving me of their possession.’* 

The Mwetrate, notwithstanding objection taken, thereupon directed 
Mr. Border to ne sworn, and himself examined him on his statement, recording the 
following evidence : — am a solicitor. C5SJ 1 have live of these notes 1 am called 
on to produce in my power. I claim a lien on them in respect of my costs incurred, 
and to be incurred. 1 received these notes some time previous to the application 
made by Mr I Woodroffe. ^Before Mr. Woodroffe commenced the application 
I did not know he was going to make it.”- -lAt the instance of counsel for the 
prosecution, Mr. Burder was asked whether ho was aware that these notes formed 
the subject-matter of the charge.] V I have heard all the evidence in this case. 
1 decline toapswer further.” 

On this evidence the IVIagistrate deolined to make anv order on Mr. Burder, 
the actual words of tho only written order on the record being “ No order made 
on Mr. Burder. Accused ap])oars and undertakes to produce the remaining five 
notes on Monday,^ 1st.” 

The prosecution thereupon applied to tho High Court for a rule calling 
upon the Magistrate to show cause why his order refusing to direct the produc- 
tion in his Court of tho ten currency notes or the proceeds •thereof should not 
be set aside, and why an order should not bo made for their production. 

The Advocate-General (Sir Charles Caul) in applying for tho rule referred 
to 88.410 and 411 of the Penal Code, and alleged an undertaking by counsel 
for the accused to keep the notes intact until the end of the trial ; referring 
also to s. 517 of the Code of Criminal Procedure, and stating that it would be 
idle to enact s. 517 if before the conclusion of the trial no substratum, on 
which the order under s- 517 would operate, could be made use of : s. 94 of the 
Code was that substratum ; and further contended tliat the Magistrate had 
shown that it was desirable to’ have tho notes in Court by insisting on the 
production of tho five notes already produced , that the error made by the 
Magistrate was in taking Mr. Burder’s written statement as an answer to the 
summons ; that lien was not sufticient answer, and referred to the case of 
Empress v. Joggesmr Mochi (I. L. B , 3 Cal , 379) and Ex parte Madavji 
Dharramsi (12 Bom., H. C., 217). 

The Court (BeveuLiEY and Ameeu Ali, JJ ) granted a rule nisi in 
the terms set forth above, allowing counsel for the accused to appear on 
the hearing. At the hearing of this rule an ailidavit in support [S63 
thereof was tiled, setting out the tacts and alleging that at the time the 
Magistrate refused to grA.iit a summons on the accused on the first application, 
counsel for the accused had undertaken or given the Magistrate to understand 
that the accused did not intend to touch the said notes, but would preserve 
them intact until the eud of the trial. Tliis allegation was denied on affidavit 
by the defence, the deponent in such affidavit stating that he ^distinctly alleged 
that no undertaking of any kind whatever was made by the accused, ^or by 
counsel on his behalf, with reference to the notes, but that to the best of hia 
recolleotion what passed on the occasion referred to was that Mr. Inverarity^ 
after opposing the application, added that the accused was anxiou^, if he could 
possibly do so, to keep the notes till the end of the trial.’ The Magistrate’s 
letter of explanation was also placed on the record, in which he, amongst other 
things, stated that he entertained doubts whether he had power to compel the 
production of the five notes in Mr. Burder’s possession, inasmuch as he bad 

daimsd a bond fide lien for costs incurred and to be incurred ; and that as regard^ 

* 
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the five notes which had been cashed, he was of opinion that the proceeds, not 
being specific objects, did not fall within the section, and that the Nizam was 
snfiioieDtly secured, inasmuch as the diamond and Bs. 50,000 had been 
impounded. 

Mr. Ghose (with him Mr. Pearson) to show cause. — There is^no precedent 
for a private prosecutor coming up on revision in an interlocutory proceeding of 
this sort during the pendency of an enquiry before the Magistrate. More 
especially should the Court be reluctant to interfere where, as in this case, the 
Magistrate has issued a summons instead of issuing a writ of attachment. 
The Magistrate lias no powei to make an order for production unless the docu- 
ment or thing called for is necessary or desirable for the purposes of the trial or 
other proceeding. The prosecution have given all their evidence on that part of 
the case touching on these notes, and there is no allegation in their affidavit as to 
the notes or their proceeds being necessary for any purpose whatever in the trial. 
The applications in the Magistrate’s Court were both made on the ground that 
the notes were stolen property. Such an allegation is absurd, seeing that 
the enquiry before the Magistrate is still pending. Section 517 of the Code 
[87] does not apply until the conclusion of a trial, and has no application ; 
therefore all the English cases under s. 100 of 24 and 25 Vic , c. 96, and 
7 and S Geo. IV, c 29, s. 57, on which s. 517 of the Code is based, 
are beside the point * they are all cases of restitution of property after convtc^ 
tion. Moreover, s. 94 of the Code applies only to the production of docu- 
ments and things necessary or desirable as evidence, and can have no application 
— at all events to an accused person. That the section applies to evidence 
only is clear from the section of the older Codes. The heading to s. 365 
of Act X of 1872 is “ Of securing documentary evidence;” the marginal note 
to Act X of 1875, B. 86, is “ Procedure for obtaining production of docu- 
ments as evidence.” The marginal note to s. 144 of Act IV of 1877 is 
**Of securing documentary evidence,” the marginal note to s. 94 of the 
present x\ctrB ^‘Summons to produce document or other thing and the objects 
and reasons for this Act state that little or no alteration from the farmer law 
was intended to be made in this chapter. It could never have been intended 
that s. 94 should be used for the purpose of bringing property into Court 
with a view to its being subsequently disposed of under section 517. More- 
over, in this case the Magistrate will not try the case himself, hut will, if 
necessary, commit to the Sessions, and he cannot make an order under 
8.94 for the production of ’anything, with the object of the High Court possibly 
hereafter pa^^sing an order as to the property under s. 517. The real 
object of the prosecution in making this application is to obtain an **atachment 
before judgment,” which is a process entirely unknown to the criminal law, 
with the further object of crippling the accused in his defence. The case of 
Empress v. Jogqessur MocJd (I. L. B., 3 Cal., 379) was one of restoration after 
conviction, and has no application. I submit the Magistrate could not, apart 
from the reasons for hi.s order as shown by his explanation, have made the 
order he is now called upon to make. 

Tte Advocate-General (Sir Charles Paul) (with him Mr. Woodrofe) in 
support of the rule. — In the ordinary course of criminal justice the duty of the 
police is to catch the thief and to find stolen property. The system under 
which these duties are performed is by [dSj means of the Criminal Codes and 
the common law. The Procedure Code provides a procedure under which 
possession may be obtained of stolen property ; part of the property stolen has 
been obtained in this case, but not -all of it as should have been the case if the law 
had been carried out. It is clear that under s. ‘96 of the Code a search 
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warrant might have been issued for the notes. The production of these notes 
is necessary for the purposes of evidence ; they are the best evidence that the 
money waspaid to the accused. If s. 94 applied with reference to the diamond 
and with reference to the Bs. 50,000 impounded by the Magistrate, there is no 
reason why the section should not bo made applicable to the remaining notes or 
their proceeds. I refer to Bex v. Rooney (7 C. k P., 515) and Bex v. Burgies 
(7 0. k P., 488) as authorities for the production of the notes or their proceeds. 

Mr. Ghose in reply. — The matter is governed hy the Criminal Procedure 
Code, and the Plnglish cases cited are cases in which money was found on an 
accused person by the Police at the time of his apprehension. 

The following order was delivered bv the Court (Beverley and Ameer 
Ali, JJ.) 

Beverley, J. — “This was a ruld obtained by the Advocate-General in the 
case of Hts Highness the Nizam of Ih/derahad v. Alexander Malcolm Jacob, 
now under enquiry by the Chief Presidency Magistrate, calling upon the Magis- 
trate to show cause why a certain order of his, by which he refused to direct 
the production in his Court of certain currency notes, kc , should not be set 
aside, and why an order should not be now made for their production. [His 
Ijordship here stated the facts out of which the application arose.] It 
appears that on the 17th instant it was elicited from a witness in cross- 
examination ths^ fifteen out of these seventeen notes hacf been produced by 
Jacob and his solTcitor at the Bank that very morning for identification, for 
what purpose is not very clear nor very material Upon tliis fact coming out in 
evidence, viz., that Jacob still had in his possession fifteen of the notes for 
Rs. 10,000 which were paid to him on the 27th July, an application was made to 
the Magistrate for an order for their production ijj Court, under s. 94 of the 
[89] Code. The application was opposed by Mr. Inveranty, who appeared as 
counsel for Jacob, and wlio is said to have “ given the Magistrate to understand 
that Jacob did not intend to touch the said notes, but to preserve them intact 
to the end of the trial.” The Magistrate accordingly refused the application. 
Mr. Geddes, in his affidavit, puts the matter somewhat differently, alleging that 
Mr. Inverarity stated “ that Jacob was anxious, if he possibly could do so, to 
keep the notes till the end of the trial.” Whatever were the exact words used, 
we think upon the materials before ns that they were intended to be understood 
by the Magistrate, and were understood by him, as an implied undertaking that 
the notes would not be dealt with during the pendency of these proceedings, 
and that it was in consequence of this implied undertaking tftat the Magistrate 
made no order regarding the notes cn the 17th instant. 

On the morning of the 19th the prosecution received intimation that five 
of the above notes had been cashed at the Currency Office that morning by 
Mr. Burder, of Bombay, and a fresh application was accordingly made to the 
Magistrate for an order, under section 94, upon Jacob and Mr. Burder for the 
production of the said fifteen notes or their proceeds. An order was thereupon 
made for the production of the ten notes that had not been already cashed ; 
but upon Mr. Burder appearing and objecting that he had a lien upon five of 
the notes, and declining to give them up, the Magistrate refused to make any 
order respecting them. The other five notes were apparently produced through 
Mr. OeddeSt and are now, we understajid, in the Magistrate’s Court. The 
matter before us, therefore, has reference (1) to the five notes still held by 
Mr.Burder, and (2) to the proceeds of the five notes cashed by him on the 19th. 

The Magistrate has written a letter explaining his action in the matter, and 
we have also heard Mr. Monmokun Ghose on behalf of Jacob. In his explana- 
tion the Magistrate states that as regards the five notes in Burder’s possession 
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he entertained doubts as to whether he had the power to compel their pioduo- 
tion, inasmuch as it appeared to him that Burder had a bond fide lien upon 
them for costs already incurred and to he incurred ; and as regards the five’ 
notes that had been cashed, the Magistrate is of opinion that the proceeds, not 
being specific objects, do not fall within the terms [60] of the section. The 
concluding portion of the Magistrate's letter is wholly outside the question now 
before us. It is not a question of the adequate protection of the Nizam's in- 
terests in the event of a conviction, but of the power and expediency of having 
brought into Court the subject-matter in respect of which Jacob is charged 
with criminal breach of trust ; and we may add the Magistrate has to a certain 
extent admitted that power and expediency by insisting on the production of five 
notes through Mr. Geddes. Mr. Ghose has contended before us that the Magis- 
trate had no power whatever to make any order for the production of the notes 
under s. ; that that section has reference only to the production of documents 
or things required for purposes of evidence, and that it was never intended that 
it should be used for the purpose of bringing property into Court with a view 
to its being subsequently disposed of by an order under s. 517 of the Code. 
Mr. Ghose further questioned the power of this Court to interfere with the 
Magistrate’s order, and challenged the other side to point out a single reported 
case in which this Court had ever interfered. 

As regards this last point, we may at once say that section 435 of the 
Code gives this Court ample powei to interfere, should it seafit to do so, in any 
case where a Magistrate has either refused to exercise a discretion vested in 
him by law, or has exercised that discretion in an improper manner, or on im- 
proper grounds. That no precedent is to be found in the books may be, because 
up to this no case has occurred of sufficient importance to warrant the parties 
in invoking the interference of tliis Court, It seems to us that even accepting 
Mr. Ghose" 8 argument, it was open to the Magistrate to require the production 
of these no^s for evidentiary purposes. The possession of the identical notes 
which were paid by the Bank on presentation of the cheque for Rs. 1.77,131-1-2 
would be good evidence that Jacob received the proceeds of that cheque. 
It seems to be assumed that the production of the notes was required either in 
order to cripple Jacob’s resources, or with a view to some order in the future 
under s. 517 or, as Mr. (^hosp puts it, by wav of attachment before judg- 
ment. We Bee no sufficient ground for this assumption upon che materials 
before us. ^ 

Putting aside, however, the question of evidence, we are of opinion that 
every Court is entitled to have before it, [61] and to retain during the 
pendency of the proceedings, any property which forms the subject of a charge 
pending before it, as Patterson, J , said in Rex v. O'Donnell (7 C. k P., 
138) : “ Generally speaking, it is not righc that a man’s money should be 
taken away from him, unless it is connected in some way with the property 
stolen. If it is connected with the robbery, it is quite proper that it should be 
taken”. So in Rex v. Burgtss (7 G. & P., 488), where the prisoner was charged 
with ihaving altered and ' cashed a forged promissory note for £26, and 28 
sovereigns were found upon him, Littledale, J., said : " I have conferred with 
my brother Patterson, who says that if there is reasonable ground to suppose 
that those sovereigns are the proceeds of notes obtained by either of the alleged 
forgeries, they ought not to he given up. I think in the present case that it is 
not unreasonable to suppose that the £26 was part of the money obtained, and 
I think I cannot order that to be given back. The surplus must be restored'*. 
A similar order was made in Rex v. Mooney (7 G. & P., 515). Those were oases in 
which the money found in the possession of the accused could not be identified. 
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In fihe present case th^e notes oan be, and are. identified as having been 
paid to Jacob on the 27th July. We are of opinion, therefore, that they were 
connected with the subject-matter of the charge, and that the Magistrate was 
entitled and bound to compel their production. As regards Mr. Border’s 
objection that he had a lien on of tLie notes, bliat,* in our opinion, was no 
sufficient reason for the non-production of the notes. That was a matter to 
be dealt with subsequently, under section ^17 of the Code. The cases of 
Empress v. Jogessur Mochi (1. L.R., 3 Gal., 379) and Ex parte Madavu Dharramsi 
(12 Bom. H. C., 217) are instances in which an order has been made upon 
third parties to produce thq suhiect-matter of the charge, irrespective of any 
order which might he made afterwards as to the disposal of the property. We 
are of opinion that Mr. Burder sliould now he required to produce the five 

notes which he admits are in his power. 

• 

Similarly, as regards the proceeds of the five notes that have been cashed, 
we are of opinion, upon the authorities cited, that if [62] these proceeds can be 
reasonably connected with the subject-matter of the charge, the Magistrate has 
power to order their production in Court And in expressing this opinion we 
must not be understood to dissent in any wav from the principles laid down in 
the case of Empress v. Jogessur Mochi (I. L. R., 3 Cal., 379). That case decided 
a point wholly difl'ereni from tliat now before us That was a reference in res- 
pect of an order made under the section of the Code then ni force, correspond- 
ing to section ffil of the present Code, and it had reference to the ultimate 
disposal of the property That question is nob now before us We think, 
therefore, that the order of the Presidency Magistrate must be set aside, and we 
set it aside accordingly, and direct him to proceed according to law, having 
regard to the observations we have made. 

Ameer All, J. — I entirely agree with thejiTdgment of my learned colleague; 
hut as the question raised for our decision is one oi some importance, 1 wish to 
add a few observations. The learned Chief Magistrate, in refusing^to make an 
order on Mr, Burder, seems to have acted on two grounds . (l) that Mr. Burder 
claimed a lien over five of the notes , and (2) that, as regards the notes into 
which he had converted the five others received by him from Jacob, it was un- 
necessary to make any order, for the Nizam was sufliciently secured, and he (the 
Magistiate) might possibly, in case Mr. Burder had converted them again, have 
to engage in a large collateral enquiry. This represents to uiv mind the sum and 
substance of the explanation submitted by the Magistrate. Neither of these 
considerations, however, touches the real question at issue. MV. Jacob is charged 
with criminal breach of trust in respect of a large sum of money. Part of 
this money, it is stated, came into his hands in tlio shape of fifteen notes of 
Rs. 10,000 each, ton of which he made over to Mr. Burder No claim of 
lien on the part of Mr. Burder can affect the character of those notes as the 
proceeds of an offence For the purposes of this decision, upon the alleged facts, 
they are as raucli the proceeds bf an offence as if the clieque which Jacob receiv- 
ed from Kilburn and Company had been actually handed to him by the owner 
of the money. The case for the prosecution is that the twenty-three lakhs were 
placed under Jacob’s disposal for a speci fied purp'^se , the right in the money was 
never [6S] parted with absolutely ; that the cheque w^hich he received represented 
the Nizam’s money, and in cashing it and converting the proceeds thereof to 
his own use he committed the offence of criminal broach of trust. Upon that 
case the notes received by him would be the proceeds of the offence. Suppose 
a cheque payable to bearer is entrusted to a servant, and he, after receiving 
payment from the Bank, absconds. The notes, however, are deposited by 
him with a third person. Gan it be contended that those notes are not the 
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proceeds of an offence, as much a part of the corpus as if they had been 

actually stolen from the master’s box ? Suppose a cheque is sent to a person 
with a direction to apply it to a certain purpose. Instead of so doing he 
cashes it and appropriates the money to his own use, as happened in the case 
of Reg. y. Cronmire (54 L. T., 580). Can it be said that the money received 
by him was not the proceeds of an offence, and if be had deposited it with a 
third person and it could reasonably be connecbed with the cashing of the 
cheque, that the Court is debarred from calling for its production for purposes 
of the enquiry ? Or take another case. A horse is stolen by A and placed by 
him in a liverv stable. Q'he livery stable-keeper receives it bond fide and 
claims a lien for its keep. Would that change the character of the stolen 
property or prevent the Magistrate from requiring its production ? In the 
case of The Queen v. De Ba?iJcs (L. H., 13 Q. B. D , 29). Banks was convicted 
of larceny as a bailee in respect of a sum of money received by him, for the 
price of a mare entrusted to him for sale ; the money was the subject-matter of 
the larceny , and even if be had deposited it with a third person it would not 
have altered the character of the property in respect of which the offence was 
charged. Nor would the mere fact of Mr. Burder converting some of the 
notes into others of smaller value and holding them for himself or the accused 
affect the question. The reasons, therefore, assigned by the learned Magistrate 
do not seem to be vjLlid, nor was any attempt made to support his order upon 
grounds on which he had based it As a matter of fact, Mr^ Ghosp, who was 
heard for the accused, as well as generally on the case, impugned the reason 
given by the Magistrate as erroneous. Mr. Ghose took up a higher ground 
altogether. He contended that the [64j Magistrate had absolutely no power 
to call either upon the accused or upon his bailee for the production of any- 
thing alleged to bo connected with the offence. In the course of the argument, 
however, he modiffed this somewhat startling proposition, and admitted that 
under the section the Magistrate can call for documents or other things, 
though only foi purposes of evidence in a pending proceeding. Now, the words 
of section 94 are very large, and it seems advisedly so. It runs thus . When- 
ever any Court or, in any place beyond the limits of the towns of Calcutta and 
Bombay, any officer in charge of a police-station considers that the produotjion 
of any document or other thing is necessary or desirable for the purposes of 
any investigation, enquiry or trial or other proceeding under this Code by or 
before such Court or officer, such Court may issue a summons, or such officer a 
written order, to the person in whose possession or power such document or 
thing is believed to be, requiring him to attend and produce it, or to produoe 
it at the time and place stated in the summons or order.” Having regard to 
the words of this section, it seems to me a Magistrate has the power of calling 
upon any person to produce any documentor “ thing,” in that person’s posses- 
sion or power, which has any connection with the offence which happens to 
bo under investigation or enquiry. Of course he cannot call for anything and 
everything from anybody and everybody. The tiling called for must have 
some relation to, or connection with, the subject-matter of the investigation or 
enquiry, or throw some light on the proceeding, or supply some link in the 
ohain*of evidence. It may be that the thing called for may turn out to be wholly 
irrelevant to the enquiry ; but so long as it is considered to he necessary or 
desirable for the purposes of the enquiry,, the powder is there. Any other view 
of the scope and object of this section will paralyse the administration of criminal 
justice, and render many enquiries into alleged offences wholly infruotuous, 
for once the subject-matter of an offence has changed hands or has changed 
shape, the investigation must come to an end. In the present case the notes in 
Mr. Burder’ s hands, if connected with the cheque which Jacob received and which 
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he admittedly cashed^ would seem to have an important bearing on the matter 
under enquiry before* he Magistrate ; and their production would no douht 
[61] be de^iirable for the purposes of that enquiry. I have refrained from 
expressing any opinion on the question whether the order under s. 94, 
Criminal Procedure Code, can he made with a view to or in anticipation of a 
proceeding under s. 517, as it is unnecessary to discuss it for the purposes 
of this case. But I must not be supposed to assent to the proposition that a 
proceeding under s. 517 is wholly independent of, or unconnected with, 
the enquiry or proceeding referred to in s 94 On the whole, I think 
that the learned Chief Magistrate in refusing to entertain the application under 
B. 94 of the Code acted upon an erroneous view of the law, and 1 concur 
in reversing his order. 

T.A.P. Bulc ahnolute. 

Attorney for His Highness the Nizam . Messrs. Satidersun. and Co, 

Attorney, for the Accused • Messrs. Morgan and Co. 

NOTES. 

C See also (1912) 15 I.G . 493 (Mad.) ] 


[ 19 Cal. 66 ] 

PRIVY COUNCIL. 

The '^Srd and 2Mh June atid I9th July, lH9l, 
Present 

Lord Hannen, Sir R. Couch and Mh. Shand. 


Bamasundari Debi Plaintiff 

veraus 

Tarasundari Debi and another Defendants. 


[On appeal from the High Court at Calcutta.] 

Probate— Act V of 1881 — Signatures, appearance of — Facsimile 
by photography. 

The High Court considering it to have been proved by the evidence that the alleged 
testator was incapable, by reason of illness, of signing the will as firinlv as it purported to be 
signed, found tnat the signatures were not genuine, and reversed the decree of the First Court 
which bad granted probate. 

On appeal there was no view of the signatures, neither party having applied to have the 
originals transmitted, or to have photographs taken of them. But their Lordships found 
that the evidence did not warrant the conclusion that on the day on which the will purported 
to have been executed, the testator, physically and mentally, was unable to execute it ; but 
that there was sufficient evidence to establish thd genuineness of the will and the capacity of 
the testator to make it, and that the evidence' for the [ 66 ] defence was not sufficient to 
destroy the petitioner’.s case on either of these points. 

AppeaB from a decree {23rd January 1888) of the High Court reversing a 
decree (30th August 1886) of the District Judge of Mymensingh. 
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These proceedings, under the Probate and Adniini^ation Act (V of 1881, 
8. 83), in which the petitioner for probate was plaintHT, raised the question 
of t8e genuineness of a will, dated 3rd January 1886, purporting to have been 
executed by Dwarkanath Chakerbati, who died on the 5th of that month. The 
will was brought into Court on the 26th April 1886 by Gourmohun Chakerbati, 
the testator’s real father, who was by the will appointed manager of the estate 
during the minority of the testator’s son. 

After the decree of the High Court in the present suit, and after this 
appeal had been hied, Gourmohun withdrew from the prosecution of it. On 
his so doing, the present appellant, Bamasundari Debi, the testator’s eldest 
widow, was, by order of Her Majesty in Council of the 28tb November 1889, 
permitted to continue the appeal on behalf of the minor son of the testator. 

The application of Bamasundari to Jbe allowed to carry on the appeal is 
reported [Goumiohnn OhakerhaU v. Tarasundari Debt (I. L. R., 17 Oak, 693)] 
in the preceding volume of these reports. 

The respondent Tarasundari, the youngest of the wives o? Dwarkanath 
Chakerbati, hied objections on tiie 28th May 1886 to the grant of probate, acting 
on behalf of her infant soh Jogendra Nath, and on his death, which occurred 
on the 13th September 1887, while an appeal on his behalf was pending in 
the High Court, she presented that appeal on her own hehalf as his mother 
and heiress. c 

The other respondent, Baj Mohun Boy, as her brother.«and mukhtar, on 
the same day entered a caveat against the grant of probate ; and thus was 
made a defendant, under ss. 73 and 83 of the Act V of 1881, but had no 
personal interest in the lesult of the suit. 

Dwarkanath was the natural-born son of the above mentioned Gourmohun, 
but had been adopted by one Kaiikumar Chakerbati, from whom he inherited 
a share of zetrindari lands in the Mymensingh district, the annual value of 
which was, at the time of his [673 death, about Bs. 10,000. Bout or five 
years before his death there had been a partition, and one of Dwaikdnath’s 
co-sharers upon division was the Prosonokumar mentioned in the judgments 
printed below, delivered by the Chief Justice and by their Lordships. This 
same co-sharer had disputed Dwarkanath’s adoption, and having become the 
purchaser from the respondent, Tarasundari, of a portion of the estate of her 
deceased husband, was said to be interested in establishing an intestacy. 

Dwarkanath at the time of his death had three wives, the eldest of whom 
was this appellant Bamasundari, the mother of an infant daughter : secondly ; 
another wdfe who was childless and had taken no part in the present litigation : 
thirdly, Tarasundari, the respondent, who at her husband's death had a son 
Jogendranath : this son had, however, died during the suit, as above stated. 

Gourmohun, the natural father of Dwarkanath, had managed the estate of 
the latter as his dewan, during his lifetime, and had received from him in 
January 1885 a lease for ten years of the greater part of the estate at rent of 
Bs. 10,600. 

According to the terdis of the alleged will, Dwarkanath, after reciting that 
he had a daughter by his Brst and a son by his third wife, each of six months’ 
old, and that his illness made it proper to provide for the future, directed that 
on his death his son should inherit his whole estate, and during his minority 
the testator's natural father, Gourmohun, should be guardian of the minor and 
manager of the estate, and on Gourmohun’s death the testator’s grand-uncle, 
Bajohunder, and on his death the testator’s ammuktar, Goluck Chunder Bbut- 
tacharji, and on his death the testator's eldest wife, this appellant Bamasundari, 
and on her death his second wife, and on her death his-third wife, the respondent 
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Tarasundari, should succeed to the office of guardian and manager, and 
*'on his son arriving at majority should render account to him." 

By the second paragraph he provided for the possibility of other 0^ns 
being born to him. 

By the third paragraph he provided that in case of his son dying a minor 
and without issue, his eldest wife should adopt a son, and in the a^eut of his 
dying a minor and without issue, his second wife should adopt, and if that son 
should die in the like way, his [68] third wife should adopt a son, and if that 
son should die in the like manner, then his wives should each in the same order 
adopt three sons, and he stated that he had executed, for the purpose of those 
adoptions, deeds of permission in favour of his wives. 

By the fouith paragraph he made all the successive managers responsible 
to the sons to be adopted on their respectively coining of age. 

By *the fifth paiagraph ho provided equal monthly maintenances of 
Bs. 30 for each of his wives. 

And by the sixth and following paragraphs he jjrovided tor the marriage 
expenses of his daughter and for other details. 

The facts preceding and attending the alleged execution of the will, on the 
3rd January 1886, are stated in their Lordships' judgment. 

The Officiating Judge of the district, giving credit ta the evidence as to 
the execution and^ttestation of the will, decreed probate. This was reversed 
on appeal by a Bench (rKTHKKAM. C.J., and TOTTENHAM, J.) of the High 
Court. The judgment ol tlie Chief Justice, after saying tlnit there was nothing 
on the face of the will to indicate that it did not carry out tlie intention which 
the testator had formed in having it prepared, and after a general statement of 
the facts, continued thus : — 

** Now comes a fact which the Judge in his judgment has taken no notice 
of whatever, and that is the character of the signatures. The will itself is signed 
in six ot seven different places, and the other document is also signed in several 
places ; and when those sigriuturcs are examined, they are, to all appearances, 
those of a vigorous man They are perfectly clear and even, being ulJ alike, 
and are like the signatures of one man, and apparently are the signatures of a 
man in the perfect enjoyment of his health. This is the first fact which the 
Judge dues not appear to have noticed, and it is a fact which seems to us of 
very great importance. 

“ As I said just now, only some of the attesting witnesses to the will were 
called and among others who were not called was Kali Cbunder Acharji, the 
doctor who was the famil> attendant of this person, and who usually attended 
him when he required medical attendance, and who also attended him during 
his last [69] illness. Ho is not called It is true that some excuses are made to 
account for his not being called, and it is sought to be shown that various steps 
were taken to compel his attendance, and several attempts made to serve him , 
but in the way this is presented to us, so far as I can see, it amounts to nothing 
at all. No witnesses aie examined as to the service. So far as we can see, 
this may have been a real transaction or it may have been a sham transaction. 
So far as we can deal w'ith the matter of this doctor, all we can know upon the 
subject is that he was the doctor who attended the testator from the beginning 
of his illness, that he did sign his name •as a witness to the will, and that he 
iajpiot produced by the propounder of the will. 

In addition to that, it appears that he was attended by two other doctors. 
Neither of their names appear as a witness to the will , but they are both called, 
and they say that the access of the fever began on the Sunday morning, and 
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that dariDj) the whole of the Sunday the testator was not in a condition to 
majke a will <it all ; that he .vas not in a condition to know what he was doing, 
antf was so weak that it seems to us impossible that their story can be true, 
if these signatures w^ore attached by the testator to the will ; and further, it 
appears to us th:it their testimony, if it is untrue, must be vilfully untrue, and 
untrue with the intention of deceiving, because they state, positively, the 
condition was in, and they contradict point-blank the evidence of the 
witnesses on the other side, who state that the time at which the illness became 
aggravated was not then, but subsequently. 

" That being the state of things, it was for the Judge who tried the case, 
as it is for us now, to consider which set of these witnesses is telling the truth. 
As I said 3 ust now, it is evident upon this evidence that either one side or the 
other must he telling falsehoods intentioiu^lly, and the witness against the will, 
on whoso evidence the matter, in our opinion, to a great extent rests, is a 
person called Tara Nath Bal. He is the medical man of the best position 
He was called in the last thing, and he speaks to the last few days of this man ; 
and if ho is telling the truth, it is clear to our minds that tins mao was not in 
a condition bo make the will on the Sunday at all, and certainly not in a 
condition bo sign it with the degree of vigour shown by these signatures." 

[703 “ We are^asked to support the judgment of the Judge, and to support 
the will in this case, on the assumption that all these witnesses are the creatures 
of a person called Prosunno , that Prosunno had some spitd against this man ; 
that since his death, he, Prosunno, has gained some interest in his estate, which 
renders it necessary for liis ends that this will should not be upheld, and that 
therefore Prosunno has bribed, or in some way influenced, all these witnesses 
to induce them to come here and toll falsehoods in Prosun no’s interest, and, 
indeed, there are indications in the cross-examination of the witnesses that they 
are under the influence of Prosunno, but nothing more , and if it were that the 
Judge, upon the view of the witnesses, and upon their cross-examination, had 
come to the conclusion and had said so, that they were the creatures of Prosunno, 
that they were telling falsehoods and were telling a concocted story got up in 
the interests of Prosunno, and that they were telling it m his interests alone, 
the ditflculties in the case would have been greatly increased But instead of 
doing that, the Judge accepts the evidence of Tara Nath Bal in a hesitating 
way , he declines to say that he believes it to bo untrue, but he endeavours to 
reconcile it with the case of the other side As I said ]ust now, his evidence 
is, in our opinion, absolutely irreconcilable with the case of the other side, and 
unless we ai*e prepared to go lieyond the learned Judge and say that, in our 
opinion, the evidence of Tara Nath Bal and that of Lalit Ghunder Biswas, the 
other doctor, is a fabrication and is untrue, we do not see our wav to come to 
the same conclusion which the learned Judge has arrived at, and when, in 
addition to that, we have the fact that the other doctor who attended the 
testator, and whose name was attached to this will as an attesting witness, is 
not produced by the propounder of the will, we think that the presumption in 
favour of the truth of th&t evidence is so great that it is impossible for us to 
say tfiat the learned Judge is right in the conclusion which he arrived at as to 
the truth of the will , and when added to that, we have the other fact, which 
has influenced my mind, and, I may say, has influenced Mr. Justice 
Tottenham’s mind, that is to say. the character of the signatures, we are unable 
to believe that those witnesses w^ere telling untruths, and that the testator, en 
the Sunday, at the time when he is said to have signed the will, was in a 
[7l3 physical condition to attach so many signatures in such a vigorous way 
as they appear to have been attached to these documents. 


602 



I.L.B. 19 Cal. 79 


TABASUNDARI DEBI &0. [ 1891 ] 

In the result, we think that, accepting the sisatement of this testator's 
condition which is given by the propounder of the will in his own cross-exsipii- 
nation, and accepting the statement of his condition which is given by the 
only medical witnesses who have been called, and whose evidence is apparently 
believed by the learned Judge, we think it impossible to come bo the conclusion 
that the signatures attached to the will are the signatures of the deceased , and 
consequently we think that this appeal must bo decreed, and the probate of the 
will must he refused. 

“ We have been pressed to have the other witnesses to the will examined ; 
but speaking for myself, I think such a course would be peculiarly dangerous, 
and so dangerous that, so far as I am concerned, 1 would not he a party to it. 
On going through the record carefully, T am not at all convinced that the case has 
been honestly fought on either side ; and having regard to that fact and to the 
fact that the parties have thought fit to leave the matter where it is left, 1 do 
not think it would be in the interests of justice that we should interfere to have 
a further enquiry.” 

The appeal was accordingly decreed, with costs m both Cooirts. 

On this appeal 

Mr. R. V. Doyne, for the appellant, argued that the First Court had rightly 
found due execution proved, and that the High Court had attached too much 
.weight to the argument which it derived from the firnmosst^f the signatures — 
a matter not brought forward, apparently, in the First Court. Too much, 
also, had been attributed to the plaintiff’s not having obtained the evidence of 
Kali Chunder Acharji. 

Mr. T. H CowiCt Q.C., and Mr. J. II. A. Bianson, for the respondents, 
relied on the evidence that the deceased had not been in his last hours and at 
the time capable of executing the will. 

Mr. B, V, Doyne replied. 

Their Lordships’ judgment was afterwards (Julv 19th) delivered hv 

Hr. Shand. — The question to be decided in this appeal is whether a will 
alleged to have been executed bv the deceased Dwarkannth [72] Chakerbati, 
bearing date the 3rd January 1886, two davs before the deatli of the alleged 
testator, is genuine or a forgery The Disbiict Judge of Myinensingh, who 
tried the case, pronounced in favour of the will, bub on appeal his decision was 
leversed by the High Com t at Fort William in Bengal, who rciected the ajiplioa- 
tion for probate of the will. 

The alleged will was registered five da>s after the date it bears. The 
petition for probate was presented by the father of the alleged testator, who was 
appointed executor. The document is in all respects formal, and purports to 
have been signed, not only by the deceased, but by the witnesses said to have 
been present when it was executed ; and the application tor probate was 
accompanied by a declaration by two of these persons in tho ordinary form, 
testifying that they were present, and saw the testator sign the will. The defence 
stated was that the deceased never executed any will, and that the will 
propounded was ficticious and false and fraudulently got up, and in the epurse 
of the inquiry much evidence was given as to the state of the deceased, who, 
at the time when the deed is said to have been executed, was admittedly suffer- 
ing from the serious illness of which hq^died — the defenders having under 
their general defence maintained and endeavoured to prove that the deceased 
wan iu such a state of mental and physical incapacity as to be unfft to make a 
will on the date when he is alleged to have done so. 

The will is one which not only complies with all requisites of formality, 
but which seems to be in all respects reasonable in its provisions, and such as 
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might naturally be expected to be made, having regard to the deceased's circum- 
stances and family relations. The deceased had three wives. By the eldest 
he had a daughter, and b> the youngest a son, and both ot these children were 
only six months old. There is no evidence in the case which would lead |o 
the inference that he had any decided predilection or atl'ection for one of his 
wives in preference to the others. His estate, which he seems to have 
acquired from bis adoptive father, was of considerable value and required 
management, and in point of fact it bad been managed for some time by 
his natural father, either as manager only, or in virtue of an ijara which was 
in force at the time of hi.s illness. If he died intestate, the right to C78j 
this estate would devolve on his infant son, and on his decease (which in 
point of fact occuired before the appeal was heard in the High Court) would 
go to his mother as his heir, and during the son’s long minority, if he survived, 
the management would fall into the hands of strangers His mother was 
herself in minority and incapable of taking the management. In these circum- 
stances the alleged will, while it gives the deceased's estate to his sou, should he 
survive minority, provides for its administration in the tirsb instance by continu- 
ing the management in the hands of the deceased’s father, failing whom other 
two persons, — first a grand-uncle, and failing him the deceased’s usual mau of 
business is named. In the event of the son's deatli while still m minority, the 
will provides that qach of the wives of the deceased, beginning with the eldest, 
should have the power of adopting a son who should, provided he survived the 
period of minoribv, succeed to the estates in their order : and the will further 
provides for the marriage expenses of his daughter '' in suitable proportion to 
the income and disbursements ” of the estate. 

The genuineness of the will having been ‘challenged, the petitioner, the 
father of the deceased, and six other wdtnosses were examined in support of it. 
Five of these had signed as testamentary witnesses to the document, and all of 
them deposed that they were present and saw it executed, it is common 
ground that, unless the deceased desired to die intestate, it was obviously neces- 
sary that he sliould make a will, for he had been sulfering from serious illness 
and was in a dangerous condition The facts athrmed hv the petitioner’s wit- 
nesses were tliat, some days before the will was executed, the deceased requested 
his father to send for his ord nary man of busuioss, Goluck Hhuttachar]i, who 
lived -it some distance awa> , who came on the Thursday , that Goluck Bhutta- 
oharji had interviews with the deceased after his arrival at the deceased's house, 
and at a time when there is no doubt tho deceased was quite capable of giving 
instructions for the ureparation of his will, as well as with the father of the 
deceased, to whom his son had explained the provisions he desired to be made; 
that thereafter Goluck Bhuttacharji dictated the draft to Kojoni Kant Das, the 
person living in the house, who usually wrote such papers as the deceased 
required to be written ; that on the Saturday tins draft [74 J was read over to the 
deceased in his bed, when he approved of it , and that on the following day, Sun- 
day, between 1 and 2 o’clock in the day, the will was signed in the presence of 
the testamentary witnesses, after it had been read over, when at the same time 
thed^eased executed an dnumah paira to enable his wives to adopt sons who 
should succeed to the estates in their order, in the event of his infant eon dying 
in minority. The writer of the will, who declared that he saw it signed by the 
deceased, and the other witnesses, some of whom were, according to the evi- 
dence. expressly called hi to see it executed, agree in the material facts to which 
they speak, and there is really nothing in their evidence which could justify or 
support tlie inference that there was any want of capacity on the part of the 
deceased, mental or physical, to understand and execute the will. They concur 
in their account of the serious nature of the illness- of the deceased, and in 
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desoribing him as bemg in a weak condition, but they do not support the defence 
that the deceased was not able fully to understand the act he was pcMorxning ; 
and they concur in saying that he sat up in his bed, which was on the floor, 
leaning against the pillows which were propped up. and so signed the document. 
It is clear that with this testimony, and keeping in view the fact that nothing can 
be said against the reasonable nature of the provisons of the will (which is always 
a material element in such questions, from its bearing on the probabilities of 
the case), it would require a strong case in defence to lead to the result of 
holding that the will had been forged. The Judge who saw and heard the 
witnesses seems to have remarked nothing in their demeanour to induce him to 
think they were not speaking the truth, or to lead him to the conclusion that 
they were combined in a conspiracy fraudulently to set up a false deed. Taking 
the view now presented of the evidence. adduced by the petitioner, the District 
Judgeproperly observes that “ the burden is on the defendants to prove that the 
Court ought to refuse probate either on account of the incapacity of the testator 
at the time of alleged execution, or on any other ground,*’ and on careful examina- 
tion of the evidence for the defence be came to the conclusion that this onus 
had not been discliarged. 

In the High Court this decision was reversed, substantially on the ground 
that it had been shown, in the opinion of the two [75] learned Judges 
by whom the case was determined, that, on the day when the*will was alleged 
to have been executeTl, the deceased was incapable mentally and physically of 
performing such an act. The Chief Justice put the iss^ue in this way, — “ The 
question upon which the truth of this will turns is really, had the testator 
become so weakened by the fever that he was incapable of signing the will in 
the wav it is signed.” In the judgment of the Court he observed that there 
was a fact of which the Judge of First Instance had taken no notice whatever, 
and that is the character of the signatures ”. The Chief Justice goes on to 
observe that the will is signed in six or seven places, and the other document 
is also signed in several places, and having examined these signatures he ex- 
presses the opinion of himself and Mr. Justice Tottenham that they are to all 
appearances those of a vigorous man, being perfectly clear and even and all 
alike, and this circumstance, it is explained, has greatly influenced the judg- 
ment. The opinion is, however, also expressed that the evidence of the 
medical men called for the defence has shown that, during the whole of the 
Sunday on which the will is said to have been executed, ‘ tlie testator was 
not in a condition to make a will at all, that he was not in a condition to know 
what he was doing while in a subsequent passage the Chief Justice observes, — 
** It is clear to our minds that this man was not in a condition to make the 
will on the Sunday at all, and certainly not in a condition to sign it with the 
degree of vigour shown by these signatures 

It is scarcely necessary to observe that if their Lordships, after the con- 
sideration of the evidence and of the argument submitted to them on the 
present appeal, had come to the conclusion that the proof adduced by the 
defendants or the proof as a whole led to the inference that the deceased was 
incapable mentally or physically of executing the will “ in the way it is signed ”, 
they would agree with the Appellate Court in their judgment, reversing chat 
of the District Judge and refusing probate. But their Lordships are anable to 
adopt ;th at view. 

Neither the will in dispute, nor the anumati patra which is alleged to 
have been executed at the same time, have been transmitted with the docu- 
ments in the appeal to this country. [76] Neither of the parties seem to 
have applied to have this done, or to have photographs of the signatures taken 
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and transmitted. In these ciroumstances, in dealing with the appeal, their 
Lordships* will assume — subject to the observation, which they think of much 
importance, that there is an entire absence of any question or answer in the 
evidence bearing on the nature of the handwriting of the signatures, a ciroum- 
stance which clearly explains why the learned District Judge did not refer to 
the subject — that as these signatures are written on the will they present an 
appearance of uniformity and of firmness, and their Tiordships will immediately 
deal with the question whether this should affect the judgment to be given in 
the case. But in the first instance it seems to be desirable to ascertain how 
far it has been shown that the deceased w^as incapable mentally of performing 
with intelligence the act of making a will, for if the deceased wanted the 
requisite mental capacity this would form a clear ground against granting 
probate as prayed tor. 

Tlie important witness on this point is unquestionably Tara Nath Bal, 
the doctor, who was called iti during the latter part of Dwarkanath Chaker- 
. bati's illness, and who was examined for the defence He has been treated by 
the District Judge and the Court of Appeal as a witness entitled to credit, 
though the former makes the observation that his intimate connection with 
Prosuniio Bahu, who appears not to have been on very good terms with the 
deceased, and who has a i)ecuniary interest in the case, favours the presumption 
of a certain amount of bias on his part. Prosunno Babu appears to have had 
such interviews with most of the vritnesses for the defened, immediately before 
their examination, as led to the suspicion that they were being schooled as to 
the evidence they should give, and his connection wdth Tara Nath Bal certain- 
ly seems to warrant the inference that this witness would not give a more 
fav^ourable account of the condition, mental and physical, of the deceased than 
the facts warranted. Ho went to attend the deceased five days before his 
death. Speaking ths first two of these days he states that his patient did 
not seem to he unconscious. On the second day he says, he could not 
particularly perceive unconsciousness ”, although at intervals his patient 
mav have spoken one or two incoherent words He subsequently says 
[77] that the serious illness began on Sunday morning, but that “ on Sunday 
up to evening he did not t^^lk incoherently ", while in a subsequent passage of 
his evidence, in a conversation on the Sunday with Raj Ohunder, or Gour- 
mohun, or Goliick Bhattacharii, when ho says the making of a will was spoken 
of, he states, I may have said that instead of doing this to-day it may be 
done to-morrow as well ". 

Their Lordships cinnot regard the evidence of this witness as warranting 
the conclusion on which, to a great extent, the judgment of the High Court is 
founded, that on tlie Sunday when the will is said to have been executed the 
deceased was incapable, either mentally or physically of executing the will. 
The witness Lalit Ohunder Biswas, who was for a time, during the earlier 
part of the deceased’s illness, present as medical attendant, but who says he 
visited the deceased, apparently as a friend, till he died, gives somewhat 
stronger evidonce, hut liis statements seem to be exaggerated in material respects 
when tested by the other evidence in the case. The evidence of Tara Nath 
Bal is in its terms qualified throughout, and in their Lordships’ opinion results 
in this, that although the deceased was in a woak condition, and his ** condi- 
tion commenced to be worse ” on the Sunday, he was nevertheless capable 
throughout that day of understanding and executing the will in dispute. 

Again, in regard to the ability of the deceased to write the signatures 
firmly, it does not appear to their Lordships that there is evidence to lead to 
the conclusion that he was unable to do so. The witness Tara Nath Bal 
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states that on Sunday the patient oould sit resting against a pillow, and the 
witnesses for the petitioner all say that it was in this attitude that thd will was 
signed, while more than one of them states that the deceased rested his left 
hand on the pillow, holding the document in that hand and signing with his 
right hand. According to the evidence he had himself suggested that he would 
delay signing it till after taking food, and he did so ; and, in tlie performance of 
so deliberate and solemn an act as signing his will, he would naturally make an 
effort such as might enable him, although in a weak state, to write his 
signatures with firmness. In the High Court it was observed that the District 
Judge had taken no notice of £ho characters of the signatures. But [78] to 
their Lordships this circumstance seems to he fully accounted for by the fact 
that the point does not seem to have been made the subject of examination 
in the evidence, or of observation in. the argument, so far as appears The 
petitioner himself gives the strongest evidence, perliaps almost the only 
evidence, which indirectly gives some support to the view that the deceased might 
be unable to write with a firm hand, when he says the deceased was latterly 
unable to feed himself ; but neither this evidence, nor that of the witnesses 
generally, would, in the opinion of their Lordships, warrant, the conclusion that 
on the Sunday m question the deceased w-is unable, on so important an 
occasion, to write his sigrvatures, and, liv an effort, to do so firmly. 

It would no doubt have been more satisfactory in the determination of the 
ease if the testamentary witness, the doctor, Kali Ghunder Acharji, and, indeed, 
also the mokhtar Goluck Bhuttachaiji, who, though not present at tlie signing 
of the will, had prepared the draft, h id been examined as witnesses. There 
is some evidence that the petitioner di<l endeavour to secure the attendance of 
Kali Chunder Acharjt, and if it be the case that his evidence could have been 
obtained, and it would have been unfavourable to the will, the defendants 
might have examined him. As the case on the proof sl^nds, the petitioner, 
in the opinion of their Lordships, adduced sufficient evidence to establish the 
genuineness of the will, and the capacity of the testator to make it, and the 
evidence for the defence was not sufficient to destroy the jv'titioner’s case on 
either of these points. 

On the whole, their Lordships will humbly advise Her Majesty to reverse 
the judgment of the iligli Court, and to affirm the judgment of the District 
Judge, with costs in the High Court. The respondents must hear the costs 
of this appeal. 

\l)p(in/ rlloived. 

Solicitors for the appellant' Mews T, L. Wilson and Co. 

Solicitors for the respondent Messrs. Sanderson, Holland, and Adkin. 

C. B. 

NOTES 

[ See also (190:3) 27 Boin., fi2(5 at fJW ] 
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[79] APPELLATE CRIMINAL. 


The 21st September, 1891. 

Present : 

Mb. Justice Beverley and Mb. Justice Ameer Ali. 

Badal Aurat and another Appellants 

versus 

Queen-Empress Respondent. " 

Bigamy — Mahomcdan law — Marriage of minor — Beptidiatwn of 
marriage by minor on attaining puberty — Assent of the wife after 
puberty — Penal Code (Act XLV of ItiOO), s. 494, 

B, A Mahomcdan girl, whuso father was dead, was alleged to have been given in marriage 
by her mother to J some years before she attained puberty. Prior to her attaining puberty 
J was sentenced to a term of i m prison men t for theft. While he was in jail, B, after she had 
attained puberty, contracted a marriage with P. The marriage with J was never consum- 
mated. On J being released from jail, he proceeded to prosecute B aud P for bigamy and 
abetment of bigamy, and al.so charged P with adultery It appeared that before taking 
proceedings J requested B to return to him, but she refused to do so* The marriage between 
B and J was sought to be proved by the evidence of J, B's mother, and two witnesbes who 
were said to have been present. B and P were both convicted. 

Held, on appeal, that the evidence of the marriage between B and J was insulhcient to 
justify a conviction in the absence of proof that a Mollah was preseiibat the ceremony, or 
that the required to bo recited at the marriage of minors was recited, or the 

performed. ^ 

fields further, that a.ssuming B to have been given in marriage to J when a more child 
by her mother, she had the option of either ratifying or repudiating such marriage on 
attaining puberty. Under the Shiah law such a marriage is of no effect until it has been 
ratified by the minor, and under the Sunni law it is effective till cancelled by the minor. 
Under both schools of law the m'uor has the absolute power, on attaining puberty, to ratify 
or cancel unauthorised marriage, though under the Sunni law ratification is presumed if the 
girl remains silent after attaining puberty and allows the marriage to be consummated. 

He2cZ, on the facts of the case, that the circumstances afforded sufficient indication, even 
assuming the girl to be governed by the Sunni law, that she never ratified the marriage. 

Held, also, that a judicial order was not necessary to cficct the cancellation of the 
marriage. 

The facts of this case were as follows : — The first accused, Badal Aurat, was 
married to Joy Eal Shaik, the complainant, when she [80] was about five 
years old by her mother Atar Bewah, lier father being then dead. Joy Lai, 
Atar Bewah, and Badal all appeared to have lived together in the same house 
after the marriage till Joy Lai contracted a ntkah marriage wiMi another 
wQpian and set up a sep&rate ban of his own. Badal some time after went to 
this ban for a time, and then returned to her mother, but the marriage was 
not apparently consummated, as Badal had not then attained puberty. 

Atar Bewah, when Badal was living with her, contracted a titftah marriage 
with one ShabaK, who was an old convict, and about five years before the 
institution of the case against Badal, Shabaz and Joy Lai were convicted aud 
each sentenced to 4i years’ rigorous imprisonment for theft. While Joy Lai 

* Cnminnl Appt^al No. 670 of 1691, againiit the order passed by F. E. Pargiter,' Esq*, 
Bebsions Judge of Rajshabye, dated the 26th of July 1891. 
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was in jail, Badal attained her puberty, and in June 1890 her mother was 
alleged to have given her in vikah marriage to the second accused, Poran Shaik, 
and she went and lived with him in his village as his wife. Joy Lai, after 
being released from jail in September 1890 , attempted to get Badal to go and 
live with him, but she refused to do so, and he thereupon instituted proceedings 
against Badal and Poran Shaik, which resulted in their being committed for 
trial to the Sessions Court on charges as against Badal of bigamy and as 
against Poran Shaik of abetment of bigamy and adultery. 

The case was tried by the Sessions Judge and assessors, and resulted in 
the conviction of both accused on the charges preferred against them, and their 
being sentenced respectively to throe and six months' rigorous imprisonment. 

The Sessions Judge found that the marriage between Badal and Joy Lai 
had been clearly proved, and that it was in fact not disputed by either accused. 
Badal, however, denied that she had contracted a lukah with Poran, although 
he admitted it and x^leaded ignorance of tho existence of Joy Lai, and alleged 
that Badal had told him she was a widow. Tlie Sessions Judge, however, 
found the mkah between the two accused to have been proved, and that they 
had lived together for several months as man and wife. Upon the question 
of law raised in the case, the material portion of tho ludgmont of the lower 
Court was as follows * — 

The offence of higamv is fully proved, and tlie only doubt which the asses- 
sors had at one \iriie was whether the marriage with [81] Joy Lai, was valid, 
since consummation did not take place, and Badal had not expressly assented 
to it, but those conditions are not required bv the Sunm law, and Badal never 
repudiated the marriage with Joy Lai. See Mr. xVmeer Ali’s Mahomedan LaU)^ 
Nvwab Mulka Jehan Sahthav Mahonied Uahkunve Khan (L. R. I. A., Sup. 
Vol. 192 (197) and Tht^ Empress v. Ahdool Kurreem (1. L. R., 4 Cal., 10).*’ 

Against tho conviction and sentence both accused now appealed to the 
High Court. 

No one appeared for either side at the hearing of the appeal. 

The judgment of the Court (Amebr Ali and Beverley, JJ.) was 
delivered by 

Ameer Ali, J. — In this case the first prisoner has been convicted under 
s. 494 of the Indian Penal Code and the second under s. 494/114, and they 
have been sentenced to three months and six montlis rigorous imprisonment 
respectively. The facts of tho case are shortly these : — The girl Badal, when 
only five years old, is alleged to iiave been given in marriage by her mother, 
Atar, to the complainant. Before the girl had attained puberty, the com- 
plainant was sentenced to imprisonment for a term of four years and six months 
and whilst he was in jail the girl attained puberty and married the second 
prisoner. The Judge and assessors find that the second prisoner was aware of 
the first marriage with the complainant, and they have accordingly convicted 
the two accused as mentioned above. 

This is not a case involving a question as to the legitimacy of a child or 
the validity of a marriage contracted by two adult persons where a legal union 
may be presumed from continued relationship or otherwise. This is a prosecu- 
tion for a criminal offence, and we have to examine the evidence carefully 
regarding the alleged marriage of the girl to the prosecutor. 

Now, with the exception of the statement of Joy Lai that he married the 
girl, and of Atar that she gave her daughter to him in marriage, and of two 
witnesses, who say that they were present at the time,* there is no evidence to 
establish the fact of the first marriage. Had there been a legal marriage, a 
MoUah would have been present, with the necessary witnesses and mkiU^ to 
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read the [82] stgha. No Mollah has been called, nor is it suggested that any 
MoUah was present. There is no evidence that any of the ceremonies usufld 
at a Mahomedan marriage in this country were ever performed. It is well 
known that the stgha (formula) recited at the marriage of minors is different 
from that recited at the marriage of adults. There is no evidence that any sigha 
was in fact recited on the occasion, or the akd performed, without which there 
can be no marriage. It is possible that the girl was betrothed to the com- 
plainant by her mother, as is frequently the case among the lower class of 
Mahomedans, and sometimes even among respectable people. But I am by no 
means satisfied that there was any valid marriage. In prosecutions for bigamy 
it has been invariably held by this Court that, where proof of either marriage 
is unsatisfactory, there ought to be no conviction In the case of Empress v. 
Lutfunnissa and others (Unreported Case I^o. 3, 5th Sessions of 1887) tried on 
the 3rd August 1887 in the High Court before MacphersoN, J., where the 
evidence regarding the first marriage was as unsatisfactory as in the present 
case, the learned Judge directed the juiy to return a verdict of not guilty. In 
another case Wilson, J., took the same course. 

This view is sutlicient to dispose of the case ; but as prosecutions of this 
character are not infrequent among the lower classes of Mahomedans, it may be 
as well to dispose of one other question. The girl is said to have been married 
to the complainant when a mere child b> her mother. Under the Mahomedan 
law, when a child is given in marriage by any person other tffan the father or 
grandfather, he or she has the option of either ratifying it or repudiating it on 
attaining puberty (Badd-ul-muhtar, vol. 11, Egypt edition, p. 5()0, and the 
Sharaya-ul-lslam, p. 309). This is called the Khyar-ul-hulugh, or option of 
puberty. Under the Shiah law such a marriage is of no effect and produces 
no legal consequences until it has been ratified by the minor upon bis or her 
attaining majority. The Shafees agree with the Shiahs in this yiew. There is 
no evidence in this case to show to which sect the girl belongs. 

Assuming, however, that she is a Hanafi Sunni, how would the matter 
stand ? The only difference between the Sunni and the [83] Shiali law on the 
question of option of puberty is that whereas according to the latter school 
a marriage contracted for a minor by a person other than the father or grand- 
father is wholly ineffective until it is ratified by the minor on attaining puberty, 
according to the (Hanafi) Sunni school it continues effective until it is cancel- 
led by the minor Both schools give to the minor an absolute power either to 
ratify or to cancel the unautliorized marriage. The (Hanafi) Sunni law pre- 
sumes ratification when the girl after attaining the age of puberty has remained 
silent and has allowed the husband to ccusummate the marriage. 

In the present case the man to whom the girl is said to have been married 
was in jail when she attained puberty. It was not necessary for her, therefore, 
to signify her assent or dissent. After attaining puberty she entered into a 
contract of marriage with the second accused. This is Bufiicient indication in 
my opinion that she never ratified the unauthorised marriage, which was never 
consummated. 

The only question that remains to be considered is whether a judicial 
order was necessary to effectuate the cancellation. The Fatawa-i-Alamgiri 
says such an order is necessary, but the Baddul-muhtar (vol. II, p. 602) explains 
it by saying that a judicial declaration is not needed for imparting validity to 
an act which the parties have the power to do, but to provide judicial evidence 
in order to prevent disputes. No time, however, is limited for seeking 
the assistance of the Kazi — Fatawa-i-Alamgiri, 1, p. 967 (Egypt edition). 
Besides it has been held by Mahomedan lawyers that in’ a claim for restitation 
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of oanjugal rights the defendant may plead the exeroiseof '' the right of option,” 
and if it is established the Kaxi may grant the declaration in chat proceeding. 
It seems to me lhat this principle would apply equally to a proceeding like the 
present, where a conviction can take place only if it is found conclusively that 
the former marriage was still binding and effective. 

For all these reasons, without going into the question whether the enforced 
absence of the alleged husband for four years, admittedly without making any 
provision for the wife’s maintenance, justified lier or not in contracting a second 
marriage, I think that this conviction ought to be sot aside. 

[84] Beverley, J. — J concur with my learned colleague in setting aside 
the convictions in this case on the ground, fir at, that there is no suthcient legal 
evidence of the first marriage, and, necomUy, that under the circumstances of 
this case — the girl having been betrothed in marriage by her mother before she 
attained puberty, that marriage having never been consummated, and the 
husband being in jail at the time the girl attained puberty — it was open to her 
to repudiate the betrothal and contract a valid marriage with another person. 

The conviction of tlie appellants is accordingly set aside and they will be 
released. 

Appeal allowed and conviction quashed. 

H.T.H. 


NOTES. 

• 

[ As regards the formal requirements of a valid Mahomodan Marriage see also (1904) 31 
Gal., 849. 

In (190ri) 10 C. VV. N , 98*2 it was held that whore the father of a minor girl is present at 
her marriage and is a consenting party, no special recitations .iru necessary under the Uanafl 
Law.] 


[ 19 Cal. 84 ] 

APPELLATE CIVIL. 

The 28th July, 1891. 

Present : 

Mr. Justice Tottenham and Mr. Justice Ghose. 


Matangini Dasi and another Plaintiffs 

versus 

Jogendra Chunder Mullick and others Defendants.'^ 


Hindu Law — Husband and wife — Oruelty — Mamtenance. 

A Hindu wife is justified in leaving her husband’s protection, and is entitled to separate 
maintenance from his income, when he habitually treats her with cruelty and such violence 
as to create the most serious apprehension for her personal safety. Sitanath Mooherjee v. 
HawMbutty Dabee (24 W. R., 377) referred to. 

This was a suit for maintenance brought by the plaintiff, Matangini Dasi, on 
behalf of herself and her minor son, Eatneswar Mullick, against her husband, 
Jogendra Chunder Mullick (defendant No. 1), on the ground that his 
cruelty and misconduct endangered her &fe and compelled her to seek refuge 
in her father's house, accompanied by her minor son. She claimed Bs. 50 
per mensem as maintenance for herself and her son, and Bs. 25 per mensem for 

* Appeal from Original Decree No. 41 of 1890, against the decree of Babu Dwarka Nath 
Bhuttaoharji, Subordinate Judge of Midnapore, dated the 18th of September, 1889. 
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her son's education. She also claimed Bs. 450 as maintenance at the rate of 
Bb. 75 per mensem for tLe six months [88] previous to the institution of 
the suit. The defendants Nos. 2 and 3 were made parties to the suit, because 
they, as executors of the will of the late Juumejoy Mullick, had taken out 
probate, and the maintenance was payable out of the estate in their hands. 
The plaintiff was married to the defendant No. 1 when she was a child, and 
their son, Batneswar Mullick, was about J2 years and 8 months old at the 
date of the institution of the suit. 

The defence shortly was that the plaintiff was bound to return to her 
husband, who was willing to support and maintain iior in his house so long as 
she behaved as a Hindu wife. But that as she refused to live with him, she 
was not entitled to separate maintenance ; that the plaintiff was not entitled to 
sue on behalf of her son without a certificate under Act XL of 1858 ; and that 
the son ought to be brought back to his father's house. The Subordinate Judge 
found that the husband (defendant No. 1) was ready and willing to support and 
maintain his wife provided she returned to him and behaved properly ; that he 
had been a profligate youth, was given to debauchery, and had treated his wife, 
the plaintiff, most shamefully , that he had assaulted her violently not once or 
twice, but at least a dozen times, and characterised his last assault on her as 
a most cruel, heartless and cowardly one." He also found that the plaintiff 
was partly to blame for the constant bickerings during her married life, and 
was of opinion that if she had only controlled her temper a little and treated 
her husband with more kindness, her married life might haVe been happier. 
He was of opinion that violent treatment by itself did not justify the plaintiff’s 
refusal to live with hei husband , that such refusal must be based upon a 
reasonable apprehension of personal health or safety as would be required by 
an English Court in a similar case, and that as she had failed to prove that 
she lived in fear of her health or safety, she was l>ound to return to her husband 
and was not entitled to separate maintenance. He also held that no reason 
had been made out why the minor son, Batneswar should not live with his 
father, and as he was more than 13 years old he was bound to live with him. 
He thought that the plaintiff was not entitled to sue on behalf of her minor 
son without a certificate under Act XL of 1858 ; but as she had obtained 
permission to sue from his predecessor in office, he considered such [86] 
permission sufficient under section 3 of that Act in accordance with the ruling 
in Durga Churn Shaha v. Nilmonev Dass (I. L. B., 10 Cal., 134). In the 
result the Subordinate Judge dismissed the plaintiff's claim for past and future 
maintenance, but as she had been acting as the de facto guardian of her minor 
son, and had been maintaining him, he gave her a decree for Bs. 150 at the 
rate of Bs. 15 for the minor’s maintenance for six months previous to the suit 
and Bs. 10 for his educational expenses. 

The plaintiffs appealed to the High Court and defendant No. 1 filed a 
cross-appeal against the decree for Bs. 150. 

Mr. Allen^ Babu Tarak Nath Paht, Babu Jogesh Chunder Dey, and Babu 
Dehender Nath Ghose for the. Appellants. 

Dr.* Rash Behan Ghose, Babu Ashutosh Mookerjee, and Babu Golap Chun^ 
der Sircar for the Bospondents. 

Mr. Allen: Colebrooke in his Digest of Hindu Law mentions some of the 
circumstances under which the Hindu Law allows a wife to leave the protection 
of her husband and to claim maintenance from him. For instance : — She can 
enforce her right to maintenance whenever it is denied, and this right is not 
affected by her supersession (Colebropke’s Dig., Vol. II, Bk. IV, Oh. 1. s. 2, v, 
74). If she be forsaken without fault, she may compel her husband to pay 
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the third part of his wealth, or, if poor, to provide a maintenance for her " 
(Colebrooke *9 Dig., Vol II, Bk. IV, Ch. 1, s. 2, v. 72) And she may forsake 
her husband “it he be an abandoned sinner or an heietical mendicant, or 
impotent or degraded or afflicted with phthisis, or if he have been long absent 
in a foreign country” (Colebrooke’s Dig., Vol. IV, Ch. IV, s. 2, v. 151). In 
Lalla Gobind Pprshnd v. Dowlut Buteedi W. R , 451), when a Hindu husband 
kept a Mahomedan mistress, and by such conduct rendered it impossible for 
his wife to live with him any longer consistently with her self-respect and 
religious feelings, and she lived apart and chastely, the Court held that she 
was entitled to maintenance. A Hindu wife is also entitled to maintenance 
when her husband habitually treats her with cruelty. Indian Statute Law 
recognizes the right of the wife, whatever be her caste, creed or religion, 
to live apart from her husband and to claim maintenance when she has been 
[a?] habitually treated b\ him with cruelty (Criminal Procedure Code, 

H 4H8). See also the observations of (lARTll, C f , in tSitanath Mookerjee 
V llannahutti/ Dabee <24 W R , 377) as to what is meant by cruelty. To 
constitute cruelty in Bnglish law, there must he actual violence of such a 
character as to endanger personal health or safety, or th(!ni must be the 
reasonable apprehension of it. Milford v. Milford (L R., 1 V. and M., 295; 
36 L.J P. and M 30, affirmed, 37 Ij.J.P. and M , 77) The loading case on the 
subject is Evans v Evans fl llagg (Bed ) 35!. There wli^^t is legal cruelty 
such as would entitle a wife to a judicml separation, or, to a divorce when 
coupled with adultery, is fully disSciissed, and the law laid down by Sir WILLIAM 
SroTT. Cruelty in the sense in which the Court holds it proved as a ground 
for separation or divorce lies in the cumulatue ill-conduct which the history 
of the married life discloses. This aggregate is made up of those acts of per- 
sonal violence or degrading conduct which are spoken of in the books as “acts 
of ciuelty palliated or inflamed, as the case may he, by the respective 
language, demeanour, and hearing of the parties, and the whole considered in 
connection with the general treatment which the party complaining may have 
received. Powet v Poiccr (34 L \ P. and M., J37,4 Sw and Tr, 173). It has 
been held that where there is one gross aot of cruelty, if tliere is a reasonable 
apprehension of further acts of the same kind, the Court will grant relief. 
Reeves v. Revives (32 L ,1. P. and M, 178). Cruelty in this countrv (as laid 
down hy ca^e-law applicable to Hindus) does not materially differ from cruelty 
within the meaning of English law. If any difference exists, it is m favour 
of the wife, not the husband. On the question of cruelty, in buzlonr Ruheem v. 
Shumsonnnnsa firqtini (11 Moo 1. A, 551 l their Lordships of the Privy 
Council say at page 611 "The Mahomedan law on a question of what is 
legal cruelty between man and wife would probably not differ materially from 
our own.” This question of cruelty has also been fully discussed by Melvill, 
J., in Ya7nunahai v. Naraifan Moreshvat Pcwlse (1. L R., 1 J3om , 164) His 
Lordship says : “As the [88j Judicial Committee say oi the Mahomedan 
law, so we would say of the Hindu law, that, on a question of what is legal 
cruelty between man and wife, it would probably not differ materially from 
our own. Any difference there might be would be in the direction of greyer 
strictness, not of greater laxity - at least in regard to the treatment of the 
wife by the husband A Hindu wife cannot, any more than an English wife, 
claim a divorce on account of merely her husband's inconstancy ; but she may 
demand a separate maintenance if her husband ill-treat her on account of a 
favourite wife or mistress.” And further on he says: “In a suit between 
Hindus we consider that the only safe and practical criterion of cruelty ie 
that contained in the definition which guides the English Courts, namely, 
that there must he actual violence of such a character as to endanger personal 
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health or safety, or there most he the reasonable apprehension of it." In 
SUanath Mookerjee v. Haimahutty Dabee (24 W. R., 377), maintenance was 
refused on the ground that the husband was willing to support bis wife, and 
it had not j^en proved that he was guilty of acts of cruelty which would have 
justi^ed her in leaving his protection. 

The Lower Court has found that the respondent, the husband, was a 
profligate youth and was given to debauchery , that he has treated bis wife 
with cruelty ; and that his last assault upon her was a most cruel, heartless 
and cowardly one. I therefore submit she is entitled to separate maintenance. 

Dr. Rash Bchary'^Ghoae, on behalf of the Respondent. The determination 
of an action of this description requires very careful consideration* of the Hindu 
law, as well as strict proof of the facts to which that Ihw is to be applied. 
Such a case cannot be decided simply on the principles which guide the 
English Courts in suits for divorce and judicial separation, or according to 
what is called '‘equit;) and good conscience ". Circumstances which would 
entitle a wife to judicial separation in the English Matrimonial Courts would 
not necessarily entitle her to a decree for separate maintenance in an Indian 
Court. I refer tn the observations of the Judicial Coinmitboe of the Privy Council 
at pages 610 the case of Bazloor Ruhfiem v. Sihiwiwjnvssa liegum [11 

Moo. LA , 551 , R W R C ), 51 , and also to those of the High Courts in Joge.n- 
dronundnv [89’j Dossee v Hurry Ghose [1. L. R., 5 Cal., 500, (505)J , and in 
Bmda v. Kaunsiha [I L R ,15 All., 126(155, 160) j . As to tlVfe Hindu law regard- 
ing the position of a wife, the reciprocal rights and duties of the husband and 
wife, and the circumstances which might justify a separation, I cite the 
following authorities — 

Manu, Chapter VIII, sections 299, 300: Chapter IX, sections 77, Hi, and 
83 ; Colebrooke’s Digest, Bk. 4, Chapter I, sections 56, 63, 64, 66, 70, and 75 , 
Dr. Banneriee’s Tagore Law Lectures on Marriage and Stndhun, pages 119 
and 151 ; 1 Strange’s Hindu Law, pages 47, 4R , and 1 Norton’s Leading Cases, 
page 38. I submit that althougii it is true that the respondent has ill-tieated 
his wife, she herself is also to blame lor much of the unhappine.ss of her mar- 
ried life, and since he is willing to support and maintain her in his house in a 
manner befitting her position as a Hindu wife, provided she behaves properly, 
and as she has refused to live with him, sho is not entitled to the relief sought 

The judgment of the Court (TOTTENHAM and Ghose, JJ.) was ns 
follows : — 

This was a suit for maintenance brougiit against the defendant No. 1 by 
his wife and his minor son, upon che ground that his cruelty and other 
misconduct had put her in fear oi her life and driven her to take refuge with her 
Qon at her own father's douse. She claimed maintenance for herself and son 
at the rate of Rs 50 per mensem, and Rs. 25 per mensem was claimed for the 
son's education. There was a further claim for m<iintenance for the six months 
before suit. 

The defendanis 2 and 8 were made parties to the suit because they are 
executors appointed under the will of Junmejoy Mullick, late father of defendant 
No. 1, and the maintenance is claimed from the estate. 

The Lower Court held that the plaintiffs had made out no sufficient case 
for a decree for separate maintenance for the future ; but gave a decree for 
Rs. 150 in respect of the maintenance and education of the son for the six 
months previous to the suit. The plaintiffs having appealed, the defendant 
No 1 has filed a cross-appeal against the decree for these Rs. 150, 

t90] The facts alleged and proved against the husband-defendant are so 
discreditable to him that we are astonished at his not having settled his Wife's 
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claim out of Court, rather than have his conduct exposed and condemned 
publicly in the Courts of Justice. And after hearing the appeal we have 
abstained for some* time from delivering judgment, as there was some hope that 
even at the last moment the defendant would offer the plaintiff such reasonable 
terms as she might accept, and so escape tiie disgrace of a decree# this Court 
being passed against him In such a suit. ^ We are, however, compelftd to 
proceed to judgment. 

The plaintiff No. 1 has for many years been the wfe of the defendant 
No. 1, and their son must now be about 15 years of age. foi in the plaint filed 
on the 6th of April 1889 he is described as then being 12 years and 8 
months old. In her moral conduct she has been, as far as we can judge, 
irreproachable ; though she has, it appears, sometimes allowed her temper to 
get the better of her under the provocation which her husband’s habitual 
ilttreatment of her offered. 

The findings of fact of the Subordinate Judge are not disputed bv the 
respondent; and his last assault upon his wife is properly characterised by the 
Court as a most cruel, heartless and cowardly one The husband has also been 
proved to be a profligate youth, addicted to drink, and one who “ behaves most 
shamefully bv his wife,”. to use the words of the Subordinate Judge; still he 
does not think slie was justified in leaving her husband’s house. He thinks 
that, notwithstamjing all that has happened, notwithstanding the violence 
committed a dozen* tunes or so, and notwithstanding the last most brutal 
assault, still there is no reasonable apprehension of personal safety or health , 
and that consequently she is bound to return to her husband and is not entitled 
to separate main ton auco. 

It would be a matter of very great regret to us to be compelled by Hindu 
law, or by anv other consideration, to endorse, this judgment. The Hindu 
law, while it enjoins upon the wife the duty of attendance on, obedience to, 
and veneration for, the husband, inculcates that the husband must honour 
the wife and tieat liei with affection and courtes\. The husband is no 
doubt entitled to restrain the liberty of the wife, and she is bound to refrain 
from going to any place where her husband forbids her [91 J to go, and the 
sages mention only certain cases whore the wife may forsake the husband (see 
Colebrooko’s Digest, Yol. II, Book IV, Chapter 1, Section 2, and Chapter IV, 
Section 2). But it is nowdiere laid down that the wife is bound to live with a 
husband who habitually treats her with cruelty, and so ill-treats her as to 
endanger her personal safety : and in this connection wo may refer to s. 488 
of the Code of Criminal Procedure as showing what the Legislature con- 
sidered to be the correct law on the subject, as also to the observations of 
Garth, C.J., in Sitanath Mookfirjee v, Ilaimabutty Dabee (24 \V, E , 377). We 
think it amply established in this case that the defendant’s violence towards 
his wife has been such as to create the most serious apprehension for her 
safety should she continue in his power . and under these circumstances we 
hold that she is fullv justified in leaving her husband and is entitled to be 
maintained from his income. We reverse the decree of the Lower Court »o far 
as it dismisses Mataiigini’s suit, and direct that she receive maintenance at 
the rate of Es. 32 per mensem from the income enjoyed by the defendant 
No. 1 under his father’s will. She is entitled to recover at the above rate from 
Ashin to Falgoon 1296 (Amli) and for thd remainder of her husband’s life. 
And she will get her costs in both Courts. 

As regards the cross-appeal, the Lower Court was, we think, in error in 
making any decree in respect of the maintenance and education of the 
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defendant’s son ; but as the learned pleader did not pr3ss the appeal, we do not 
consider it necessary to make any order upon it. 

G.D.P. Appeal allowed, 

, * , NOTES. 

[ As regards cruelty see also 21 Bom., 610 , 7 Botu. L.K., 602 , 31 Gal., 071 ; 28 Cal., 
761 ; 4 C.W.N., 488 , 12 Born. L.B., 373 , 11 A.L..7., 101.1 

[19 Cal 91] 

APPELLATE CIVIL. 


The ’^Stk Atmmi, 1601. 

Present 

Mr Justice Tottenham and Mu. Justd’e Ghose. 

Kirpal Nar.iin Tcvvari Defendant No. 2 

oersus 

Sukurmoni (Widow' of liliiipal) and another Plaintitl and 

• Defendant No 1.''' 

- t 

Hindu Litiv — Daiiahaijha — Jiihenlnnce -Sudni Cadr —Iller/itiniatr sfti — 
liemjal Act 11 of 1600, h. 'AO. 

According to the Buugal School of Hindu Liw, the son of a Sudra liv a kt'pt-woinin or 
continuous coucubinc doc^ not mhent his father’s estate. 

[923 Narain Dhim v. HaKhal Gmn (I li E , J ( il , 1) followed liidentn Valumjy- 
pooly Inver v. Hmnasniciiiy Paudin Tnlnvet [13 Mo(» T A , 141 , 3 B L R P C. 1 , 12 W 
R (P. C ) 41 1 explained Hnhi \ Crnrind Valad Te/a (1 L R , 1 IJoni , '17), Nadft v. 
Bmza and (hnu {1. L R, \ Bom., dl), Dnln Pnrt.^i Nayndu \ Dnfti /innyam Xayadu (4 
Mad. H. C., 204), Kt is finny if an v ‘Muttusami (I. L. R., 7 MaJ 107). Snmsuti v Mnnnu 
(1. L. R , 2 Ail., 134], and flaryoiiml Kuan v Dfunani 6iwfh L K., 0 All., 329), 
explained and diotinguished 

A Bhuinh.iri register prepared under Bengal Ai l II of 1809, is not conclusi\c e^'ideiicc 
of the title of the person recorded thorci n. 

This was a suit for declaration of citle and f'lr possession with mesne profits. 

One Sheodyal Sahu died possessed of a certain inocurruree property, 
mouzah Jhari in perguniiah Khokhra, and leaving him surviving two sons, 
Nund Lai Sahu (who died previous to this suit), and Bhupal Sahu (plaintiff 
No. 1) by a lawfully married wife, and a third son, Donia Suhu (defendant 
No 1), who was born of a concubine. 

The plaintiffs alleged that at the time of the death of Sheodyal, Bhupal 
(plaintiff No. 1) and his eldest brother, Nuiid Lai Sahu, were minors, and that 
the defendant Doma Sahu both during their minority and for some time after 
they had attained majority looked after and managed their ancestral property, 
mouzah Jhari, as their karpardaz, and that he also cultivated the ryoti lands in 
the mouzah ; that from 1921 to 1925 mouzah Jhari was let out in ticca by 
Nund Lai to 6opi Sahu, the father of plaintiff No. 2, who remained in 
possession until the expiration of the term of his ticca ; that after the death 

‘Appeal from Appellate Decree, No. 1140 of 1890, against the decree of P Cowley, Esq., 
Judicial Commissioner of Chota Nagpore. dated the 1st of May* 1890, affirming the decree of 
Moulvi Hamid-uddin, Munsif of Ranchi, dated the S&th of September 1888. 
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of Nund Lai the plaintiff Bhupal was in sole pOBSOSSioD of tbo OVtild 
and on 2iid September 1881 he granted a bhugutbandha lease of the doiite HIOU- 
zah to plain tin No. 2 and his uncle Gunga Sabu for a period of 13 years from 
1938 to 1950, and put them into possession ; that plaintiff No. 2 sued some of 
the tenants for arrears of rent for the years 1941 and 1942 ; thatJ*fche defendant 
Doma Sahu intervened alleging that he had a half sliare in the njouzfth, and 
that he had given it in mocurruree to defendant No 2 , that on appeal the 
suit was dismissed, and t)ie plaintiffs were Urns dispossessed of a half sliare in 
the rnouzah. They also alleged that Doma Sahu was the illegitimate sou 
of Hheodyal by a kejDb woman , that he had no right to any share in the rnouzah, 
and never was in possession of any portion thereof other tlian tlie ryoti lands 
Thov further alleged that the mocurruree jiottali of the I5th December 1885 
(8th Aughran Sudi 1942) executed by Doma Hahu of his half share in the rnouzah 
in favour of defendant No. 2 was* collusive and fraudulent, and submitted 
that it should be set aside. The plaintiffs accordingly prayed lor a declaration 
that Doma Sahu was illegitimate, and therefore not entitled to any share in 
the niouzah , tlia.t the mocurruree pottali of 15th December iHHo was collusive 
and fraudulent, and therefoio invalid, and for a declaration of their title to the 
half share in the rnouzah claimed tiy the defendants, and foi possession with 
mesne profits 

The defendant Doma Saliu denied the plaintiff’s allxigation as to posses- 
sion and dispossession Ho alleged that neither the plain tift Bhupal nor his 
ticcadar were in possession of the disputed share of the rnouzah witliin 12 >cars 
prior to the institution of the suit, that he was a legitimate son of Slieodyal, 
who died leaving him surviving tliree sons, of whom Nund [jiil was the eldest, he 
the second, and Bhupal the youiigt sb: that after tlie death of Sheodyal, Nund Lai, 
the plaintiff Biiupal, and he were in joint possession of tlie rnouzah , tliat after 
the death of Nund Lai the niouzah was divided oijuallv liy private partition 
between Bhupal an 1 himself, and that he had Jet out his half share in mocur- 
ruree to one Jvirjial Narain Teewari, defendant No 2, who was in iiohsessioii of 
it, and that tfie mocurruree jjobtali of 15tli December 1885 was nr»t collusive 
and fraudulent. Defendant No 2 corroborated the allegations and statoirients 
of Doma Sahu. 

An authenticated cop', of a bhuinhaii logister, dated 1874, and a copy of 
a hhainhari m.ip, dated Juno 1875, were filed. In tlu register tlie plaintiff 
Bhujial Sahu and the dofeudant Doma Sahu were recorded as tho mocuriuree- 
dars of niouzah Jhan The bhuinliari map was signed by the defendant Doma 
alone, and from it it appealed that Doma Sahu was the mocurrureedar of the 
whole of niou/ah Jliari, and that all the niajhahas lands belonged to him. 

CM] The Munsif found that Nund Lai and Doma were of about the same 
age; that contrary to tlie custom of Chota Nagpore, the name of the youngest 
brother Bhupal and not that of the elder brother Doma was entered as jagirdar 
of Jbar in the zemindari bherista ol the superior landlord, and that Bhupal 
only paid rent . that although Doma claimed to be in possession of a half share 
under a private partition for more than 12 years, he never paid any rent, nor 
the road and pulilic works cesses in respect of his half share to the superior 
landlord , that suits tor arrears of rent were always brought against Bhupal, 
and the decrees obtained in such suits were satisfied either by Bhupal or his 
ticcadars, that the entire rnouzah was let out in ticca bv Nund Lai from 1291 
to 1295 and that the ticcadar was in possession ; that in 1881 Bhupal granted 
a bhugutbandha lease of the rnouzah to plaintiff No. 2 and to his uncle Gunga 
Sahu : and that although both the ticcas were granted by registered deeds, 
Doma Sahu at no time raised any objection. He was of opinion that the 
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bhuinhari register and map did not help the defendant’s case, and that Doma 
while acting as the karpardaz of Bhupal had collusively signed the bhuinhari 
map describing him as mocurrureedar of the tnouzah, and that Bhupal, who 
was lame and a cripple, was not aware of Doma's collusive transactions in the 
bhuinhari department. The Munsif came to the conclusion that the plaintiffs 
were in possession of the disputed share of the mouzah, and that Doma was 
never in possession of it. He found that Doma was an illegitimate son of 
Sheodyal, and that the mocurruree pottah of the 15th December 1885 was 
collusive and fraudulent, and brought into existence with a view to defeat the 
plaintiffs’ claim. 

He held further that the suit was not barred and decreed the plaintiffs’ 
claim. • 

The Judicial Gommirtsioner of Chota Nagpore upheld the findings and 
decision of the Munsif, and dismissed the defendant’s appeal. 

The defendant Kirpal Narain Towari appealed to the High C'ourt. 

Babu Goiah 0 huntin' Sircar for the Appellant. 

Babu [\*atn Churn Mi iter for the Respondents. 

[953 Babu Gnifih Chunder Snear. — The Courts below have dealt with this 
case as if the onus was on the defendant Doma Sahu to prove his legitimacy. 
It is just the other wav. It is almost impossible for a man to prove his legiti- 
macy at the age of years, and tlio evideniie adduced by the plaintiffs and 
relied on by the Judicial Commissioner does not amount? to legal proof of 
Doma’s illegitimacy There is no evidence that Doma was illegitimate or that 
his mother was not ma» ried to the plaintiff’s father Marriage between different 
sections of the Suclra caste is valid. Narani Dharn v. Hakhal Gam (I. L. R , 
1 Cal., 1), Upoma Kuchani v. fJholaram Bhuhi (I. L. R, 15 Cal., 708); the 
latter case overrules the former one 

There is no proliibition to ho found in the Sanskrit books against inter- 
marriages between ditteren t sn h-di visions of the Siidi a caste, Tagore Lectures, 188S, 
p. 95, Indntnj Valunqupoolu Tavci v. Hamasaiimi/ Pandia Taluvai (13 Moo. I. 
A., 141). That in practice such mairiages are obsolete is no argument for the 
proposition that tlio\ are invalid The presumption of law is that marriage is 
valid and the issue legitimate This presumption is referred toby MiTTER, J., 
in Narain Dhtna v.Uukhai Gam (LL.R.. 1 Cal., 1), where his Lordship says 
that where there is continu<?d cohabitation, the presumption is in favour of a 
valid marriage, and thoroforeof legitimacy of the issue. Such marriages are not 
repugnant to the class among whom widow marriages in the Segai form take 
place, in frontier distiicts less rigour prevails. The case of Sainin Dhara v. 
RakhaL Gam (1. L. R , 1 Cal , 1) was remanded by MlTljER, J., to ascertain if 
there was any custom. An extract from the bhuinhari register of the Special 
Commissioner prepared under theCbota Nagpore Tenures Act, Bengal Act II of 
1869, is filed. It shows that the mocurruree was recorded in the names of 
plaintiff No 1 and defendant No. 1 The preamble of the Act shows its objects. 
The register is prepared under the provisions of s. 5, and has to be confirmed 
under s. 25, and s. 26 makes the register prepaied under the Act after it has been 
confiisned conclusive evidence of the matters recorded in it. The register 
therefore is conclusive evidence of the title of Doma as a oo-sharer in the 
mocuriuree, and not merely that Bhupal and he were in possession of the lands 
at the time it was made. 

[96] These facts arc consistent with my contention that Doma was legiti- 
mate. The onus therefore was on the plaintiff Bhupal to prove Doma’s illegiti- 
macy, and not having given any evidence, except that his mother belonged to 
another caste, wbich is not admitted by Doma, the spit ought to fail on that 
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ground. Even Emitting Doma^s illegitimacy, yet as such he was entitled to a 
half share according to Hindu law.^ Dayabagha (Oolebrooke’s), Gh. IX, paras. 
29 to 31. In all these passages “unmarried*’ means “not married by the 
father.” The Allahabad, Madras, and Bombay High Courts have held that a 
son by a female slave must be taken to mean a son by a kept woman or 
continuous concubine, since slavery has been abolished in India. See liah^ v. 
Govmd Valad Teja (l.L. B., 1 Bom., 97) , Sadti v. Baiza avd Genu (1. L. B., 4 
Bom., 37) ; Pandaiya Telaver v. Puli Telaver (1 Mad. 11 C , 478) ; Inderun 
Valungypooly Taver v. Ramasawmy Pandia Talaver [13 Moo. I. A , 141 ; 12 
W. B. (?. C.), 41 : 3 B. L. B. P. C., Ij , Datti Pansi Nayadn v. Datti Bangaru 
Nayadu (4 ^lad. H C., 204) Krishnayyan v. Muituaami (I. L. B., 7 Mad., 407) ; 
Sarasuti v. Mannii (I. L B., 2 All.# 134) ; Hargobind Kuan v Dharain Singh 
(1. L. B., 6 All., 329) ; Joqendro Bhupuii v. Kittyaniind Man Snigh (I. L. B., 
11 Cal,, 702, affirmed; 1 L.B., 18 Cal.,*161). Mitakshara, Part I J, Ch. 1, s. 12, para. 
2, makes para. 29, Chap. IX of the Davabagha clear. Colehrooke (.Bk. Ti, Ch II, v. 
175)takes “ the daughter’s son ” to be ‘‘ a legitimate daughter’s son,” Dayatattwa, 
Ch. II, para 40 ^Golap Chandra Sircai’s translation) Golehrooke's translation of 
para. 29, of Gh IX of the Dayabaglia is perfectly correct, if the reading contain- 
ed in the original Sanskrit edition of the Dayabagha with six commentaries by 
Pundit Bharat Chunder Siromani under the auspices of the late Bahu Prosonno 
Coomar Tagore be correct. Tins reading is also found in the editions of 
1813 and 1829 published under the authority of Government. Mr. Justice 
Mitter's copy must have contained a different reading , otherwise he would 
not have come to the conclusion to which he did in the case of Naram 
Dhara v. Rakhal Gam (l.L B, 1 Cal., 1) that Golehrooke’s translation 
was incorrect, and that the right translation was “ i^ut the son of a 
[97] Sudra by an unmarried female slave, etc., ruav share equally with other 
sons, bv consent of the father, etc.” The result of tlie authorities is that 
“ unmarried” means “not married by the father,” and not “ that the woman 
should be a maiden ” The views taken bv the other High Courts are in 
accord with Colehrook’s translation. This question is discussed in Itahi v. 
Govmd Valad Teja (1. L R, 1 Bom, 97). Alayne gives a summary of all 
the cases in para 504 of his hook on Hindu Law and Usage. I therefore 
submit that the passage includes any concubine besides female slave or any 
other unmarried woman. The author of the Dayabaglia is supported by 
Manu’s text. Although Doma’s mother might not have been a slave, hut, as 
already stated in the plaint, she was a concubine or a kept woman, Doma 
would be still entitled to succeed. My third point, is : Doma’s name being 
registered in the register under the Chota Nagpore Act, he must have been 
legitimate The register acts as an estoppel If this Court disagrees with 
the finding of the Lower Court on the question ol legitimacv, then it cannot 
accept the other findings. In the absence of evidence, no judicial notice can 
be taken of custom. Doma was a defendant m possession ; therefore there 
could be DO limitation against him, and the plaintiff must succeed by the 
strength of his owm title. If he w’as legitimate, the plaintiff’s suit must be 
dismissed. If he was illegitimate, then the question is what share he was 
entitled to , and bearing in mind he was registered as owner, he was efttitled 
to a half share. To sum up — 

]stly — There is no evidence that Doma was illegitimate ; therefore effect 
must be given to the presumption that he was legitimate. 

iindly — If he was illegitimate, then he was entitled to a half share, and 
being recorded as owner, the question cannot be raised after 
this lapse of time. 
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Babu Jlain Chum MtUet'.—l do not admit any marriager The question 
of onus does not arise in this case. Thirteen witnesses have stated that 
Doma was illegitimate. Their evidence js good evidence as of reputation 
under the Evidence Act All the cases cited on the other side are irrelevant, 
as it has never been stated or admitted that there was a marriage. 

[ 98 ] In Narain Dhara v. Rakhal Gain (I. L. H., 1 Cal , 1), MiTTER, J., 
says that the prtisuinption of marriage does not arise from continued cohabit- 
ation, when tlie parties are of different castes. See also Mularam Nndtal v. 
Thnnooram Bamiui f9 W. R., 552). Tn Mr. Justice B\NER.tee*S Tagore 
Lectures on Marriage and Stridhan, pages 73— 7H, it staled that marriage 
between different castes is ahsolubelv ftu’biddon. There is a valid finding of 
fact that there was no marriage Then as to the question if Doma was 
illegitimate, whether he would be entitled ^to any share. The question was 
not raised in the Courts below, and no issue was h ainod. Had such a question 
been raised and an issue framed, mv client might have shown that marriage 
with a Rajwarni ould not be valid and would not entitle issue of such a 
marriage* to succeed. In Datt^ Pnnsi Nni/iidu v Vatti Bmujani Nayudii 
14 Mad H. C, 204 (2fi9)] it is stated that the words "or other unmarried 
woman” were intioduced by the author of the Da\abagha As to the register, 
it is a registei of service tenure, and does not act as an estoppel. I refer to 
the preamlile and ss, 5, 25, an<l ‘2tJ of the Chota Nrigpore Act 

Babu (rnlah Chundor Strcar, in loplv. -The case of M/Z/zni/n Nudial v. 
Thanoojnrn liamun (9 \V H , 552) related to marriage between diffeient castes, 
and not between different sections of the same caste. Mr. Justice BanEB-TEE 
in his lectures merely states tliat marriages do not take place boUveon different 
sub-divisions of the same caste, but he does not say they aie forbidden- 

The of the Court (Tottenham and (Jhose, JJ } was as 

follows : — 

One Sheodyal Sahu died many years ago, lf‘aving two sons by a lawfully 
married wife, viz., Nund Lai Saliu (now dead) and Bhupal Salm, the plaintiff 
No 1, and a third son, Doma Sahu, the defendant No 1, who, it is alleged, 
was born of a concubine He owned a certain monmniof property, mouzah 
Jhari, and it was a dispute which took place between the ])aities in lrtH7 as 
regards the possession of the said ])ropertv that led to the in>.fcitubion of this 
suit. 

The mam question which was discussed between the parties in the Courts 
below was whether Doma Sahu wms a legitimate son [ 99 ] of Sheodyal, the 
plaintiffs contending that he was not while tlio defendant asserted that 
lie was. There was no contention raised iii either of the Lower Courts that, 
supposing Doma Sahu was illegitimate, ho was entitled to a share of the 
estate left by Sheodyal. That contention, however, has been raised before 
U.S and argued at some length 

Both the Courts below have found as a fact that Doma flahu was not the 
legitimate son of Sheodyal, and tiiat Nund Ijal and Bhupal wete in possession 
of th^ mocnrriiree property for rnanv years since the dcutli of Sheodyal, and 
that Doma held the position of a karpardaz in the l.imily They liave 
accordingly decreed the suit. 

It has been contended before us bv the learned vakeel for the appellant 
that in holding that Doma was not the legitimate son of Sheodyal, the Court 
below threw the onus of proof upon the defendant rather than upon the plaintiff, 
and that the evidence on the part of the plaintiff relied upon by the Judicial 
Commissioner does not amount to any legal proof of the illegitimacy of Doma. 
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We are, however, of opinion that the decision of the Lower Appellate Court 
is based upon the whole evidence in the case, and that no question of onus of 
proof arises in this appeal. And as regards the evidence as to illegitimacy, 
we think that the facts mentioned in the judgments of the Courts below do 
raise a prima facie case for the plaintifil that Doma Sahu could not have been 
the legitimate son of Sheodyal Sahu ; and this prima facie case the defendant 
was bound to rebut by proving that there was a marriage between his mother 
and Sheodyal, or, at least, that she was treated during Sheodyars lifetime as a 
lawfully married wife. The Lower Appellate Court has found as a fact, as 
has already been mentioned, upon the whole evidence that Doma was not a 
legitimate son of Sheodyal, and we see no reason to hold that in this it has 
committed any error m law. 

The vakeel foi the appellant referred us in the course of his argument 
to an office copy of the bhuinhari register of the year 1874, prepared by the 
revenue authorities under Bengal Act II of 1869 , and it was contended that 
the entry in that register was conclusive evidence of the title of Doma Sahu as 
a CO- sharer 1 1 00} in the mocuryuree. This register is headed Be^ister of 
mouzah .lhari. Names of the proprietors, mocurrureedars, Doma Sahu and 
Bhupal Sahu.” And in the body of the register a certain quantity of land is 
recorded as ** majhahas” land in the possession of Doma Sahu and Bhupal 
Sahu. On referring to the preamble of the Act and the definitions, we find 
that " majh alias ” lire lands reserved for the use of the proprietors and at 
their absolute disposal, and include tenures known as bhetkheta,” which are 
ordinarily assigned as remuneration to villagers who work for the proprietor 
or his assigns on the majliahas land. The preamble further shows that the 
object of 4ihe Act was bo record the tenures mentioned therein, viz., bhuinhari 
(tenures held by persons claiming to be descendants of the original founders 
of the villages in which such lands are situate), bhetkheta and majhahas and 
other tenures, consisting of lands set apart as remuneration for services 
to be performed by the holders tiiereof, as also to prepare a register of the 
rights and liabilities of the holders of such tenures. And section 26 of the 
Act provides that every register prepared under the Act after publication of 
the confirmation thereof in the Calcutta GazeMe shall be conclusive evidence 
of all matters recorded in such register m pursuance of this Act ; and from 
and after such publication of the confirmation ot the register relating to 
any village, no evidence shall be received tiiat any lands in such village not 
mentioned in such register are of bhuinhari oi of majhahas tenure.” It seems 
to us that so far as the register records that certain lands are "majhahas” 
and that Bhupal and Doma were then in possession of the lands, ibis conclusive. 
But the register is not conclusive evidence of the title of Doma as a mocur- 
rureedar of the village in which those lands are situate. It may no doubt he 
regarded as evidence, and indeed it has been considered by the Courts below as 
such. 

We next turn to the contention raised before us that, supposing Doma 
Sahu to be an illegitimate son of Sheodval, he is entitled under the law of 
inheritance to a share in the property in dispute ; his father (Sheodyal) having 
belonged to the Sudra class and his mother having been, according to the plain- 
tiff’s own case, a concubine in the keeping of Sheodyal. The parties are 
governed by the Dayabagha school of law ; and the learned vakeel for the 
LlOlj appellant has referred us, principally, to Dayabagha, Oh. IX, verses 29 
to 31 (as translated by Mr. Colebrooke), the decision of the Privy Council in 
the case of Inderun Valungyponly Taver v. Bamasawmy Talaver (13 Moo. I. A., 
141) ; as also to certain cases decided by the Bombay, Madras, and Allahajiad 
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High Courts as to the rights of an illegitimate son of a sudra under the Hindu 
law of inheritance. 

In Colebrooke's “Dayabagha,” verse 29 (Ch. IX) has been translated 
thus • — 

“But the son of a Sudra, by a female slave or other unmarried Sudra 
woman, mav shaie equally with other sons, by consent of the father. Thus 
Manu says. — 'A sou begotten by a man of the servile class on his female slave, 
or on the female slave of his slave, may take a share of the heritage, if per- 
mitted: thus is the law established.' *' 

Verse 30 runs as follows: — " Without such consent, he shall take half a 
share: as Yajuyawalcya directs. — “Even a son begotten by a Sudra on a female 
slave may take a share by the choice of the fathei : but if the father be dead, the 
brethren should make iiim partake of ha^f a share.'" 

And verse 31 has been rendered by Mr Colebiooke as follows* — 

“Begotten on an unmarried woman, and having no brother, he may take 
the whole projiertv, provided there be not a daughter’s son. So Yajnyawalcya 
ordains * — ‘One who has no brothers may inherit the whole property for want 
of daughter's sons ' But if theio he a daughter's son, he shall share equally 
with him: for no special provision occurs, and it is fit that the allotment should 
be equal, since the one though born of an unmarried woman is son of the owner, 
and the other though sprung from a married woman, is only his daughter’s 
son." 

Tf the two verses 29 and 31 have been coirectly rendeied by Mr Cole- 
brooke, the appellant’s contention would seem to be correct But tiie correct- 
ness of tlic translation was questioned before a Division Bench of this Court 
(MaUKI3Y and IMlTTKK, .TJ ) in the case of Narmn Dhara v. iihakhal Gain 
(1. L. K., I Cal , 1): and MiTTEK, ^ , after referring to the original text, was of 
opinion that there was a [102] slight inaccuracy in Colebrooke, and that the 
verses in question should be rendered as follows. — 29. — “ But the son of 
a Sudra by an unmarried female slave, etc., may share equally with other sons 
by consent of the father," and so on. Verse 31. — “ Having no other brothers 
begotten on a married woman, (he) may take the whole propeity, provided 
there he no daughter's son," and so on. And the learned Judges in that case 
held that it w*as only a certain description of illegitimate sons of a Sudra by an 
unmarried woman that is entitled to succeed, viz , the illegitimate sons by a 
female slave or a female slave of his slave. 

The leai ned vakeel for tlie appellant has contended before us that the 
rendering by Mitter, J., oi the two verses is not correct. 

We obseivethat the translation as given by Mttter, J., of verse 29 was 
accepted as correct hv Dr. (now Mr. Justice) Bannerjbk in the Tagore 
Jjcctures on “ Hindu Law of Marriage and Stridhari " (p. 167) ; and after 
ponferring with him as to the rendering of both the verses 29 and 31, we are 
l^nable to differ from MiTTEH J.; in what he held to be the correct meaning of 
those verses. Verse 29, if literally rendered, may perhaps be translated in a 
slightly different way ; but it would not make any difference in the real meaning. 

‘“The said verse is a commentary upon a text of Manu, which is that “ a son 
bogotten by a man of tlie servile class on his female slave, or on the female 
sUve of his slave, may take a share, etc " And it is difficult to believe that the 
author of the Dayabagha', while commenting upon that text, should have in- 
tended to go much beyond it, and to include the son of a Sudra by any unmarried 
woman, whether a female slave or not, as entitled to take a share. We observe 
thiit the author of the Mitakshara speaks only of the son of a Sudra by a 
fenlale slave as entitled to inherit (Part II, Chapter I, Seotion XII}, and 
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Kulluker Bhutta, while oommenting upon the said text of Manu, observes as 
follows : — “ The son of a Sudra by a female made a captive or slave under a 
standard or the like, or by a female slave belonging to his male slave, if permitted 
by his father, shares equally with the sons by his wedded wife, that is, he 
obtains a share equal (to that of one of those sons) . that is the settled rule of the 
Shastra” (see Bhama Churn's Vyavastha-Darpana, new edition, p. 24). And 
it 18 noteworthy that the text [1033 of Yajnyawalcva recited in verse 30 of 
the Dayabagha mentions only the case of a son begotten of a female slave 

There may be, we think, a special reason why ^lanu and other sages in 
ancient times declared that sons of a Sudra by female slaves should take a 
share in the paternal estate : that reason being that in those days, when 
slavery existed in India, a slave occupied the position of a member of the 
family . he, like the wife and son, was incapable of owning any property ; and 
whatever he earned belonged to tBe master {.stv* Tagore Law’ Lectures b> 
Bahu Krishna Komal Bhuttacharjee, and the.s/ofcn.s from Manu, quoted therein, 
pp. 3— 5b But the like reason would not exist in the case of a concubine, 
who is not a slave-girl : her position is wholly different indeed. There were, 
we may here observe, m ancient times 15 descriptions of shwes. We mean 15 
different ways in which a person might become a slave to another ispe Shama 
Churn’s Vyavastha-Darpaiia, new edition, p 27, and Macriaughten’a Hindu 
Law, Volume II, p 273) , and it would be necessary to show, when a right of 
succession is clainied by an illegitimate son, that he was born of a female slave 
of one or other of fhose descriptions. 

We do not think it necessary to pursue the matter anv further, it having 
been fully discussed in the case of Narain bhma v. Rakkal Gain (1 L. R., 1 
Cal., 1 ). And as regards the decision of the Judicial Committee in the case of 
Indonn Valwigypooly Tauer y, Ramamwmii Talaver (13 Moo. I. A, 141), 
which was a case from ^Madras, we need only say that we agree generally in 
the observations oi MiTTER, J., in Narain Dharas casein holding that the 
Privy Council did not intend to lay it down broadly that an illegitimate son 
of a Sudra is in all cases entitled to inherit. 

As to the cases decided by tlie High Courts of the other Presuiencieb, the 
two leading cases are Raki v, Guvnid Valcul Teja (I. L R , L Bom , 97) and 
SaduY Baizaand Genu (I L, R., 4 Bom , 37) These two cases at the first 
blush may appear to support the view of the appellant , but on examination it 
will be found that it is not so In the first-mentionod case it was laid down, 
as observed by WesTROPP, C.J , in the case of Sadii v Baiza and Genu (1. L R., 
4 Bom., 37), that in that Presidency “ among [lO^J the illegitimate 

offspring of a kept woman or continuous concubine are on the same level as to 
inheritance as the dastpuiia or son of a female slave by u Sudra.” In the 
latter case it would appear that there was no question whatever, rather it was 
admitted (see p. 47) that the illegitimate son Sadu would take a share in the 
inheritance upon the father’s death. And Mr. Justice Haridas observed in 
one portion of his judgment that “among Budras, contrary to the rule obtaining 
among the regenerate classes, a son begotten of a female slave (dasiputra) 
inherits his father’s property ; and in this Presidency a Budra’s son by ^ con- 
cubine is treated as a dasiputra : ” and in the paragraph immediately preceding 
that in which this passage occurs, it is stated that when the father (Manji) 
died, his family consisted of his two widows, a daughter, a legitimate son, and 
the illegitimate son, the plaintiff in the cause. The only real question, there- 
fore, that the Court had then to consider was whether the legitimate and 
illegitimate sons having jointly succeeded to the estate of the father, the 
latter, upon the death of the former was entitled to take the whole estate by 
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survivorship. And it was held that he was so entitled. This case, and so far 
as the decision upon the said question was concerned, we may here observe, 
was quoted with approval by a Division Bench of this Court, and by the 
Privy Council in the case of Jogendro Bkuputi v. Nittyanund Man Singh 
(I. L. B., 11 Cal, p. 702 : on appeal I. L. B., 18 Cal., p. 151), where the question 
raised was also one of survivorship, and wiiere the illegitimate son who claimed 
the property was born of a female slave. 

The case of Pandatya Telav^r v. Piily Telavrr (l Mad. H. C., 478) cited 
before us, from the Madras High Coui't Beports is, we believe, the same case 
which went up afterwards to the Privy Council (13 Moo. 1. A.) and which has 
already been noticed ; and the cases of Datii Parisi Nayudu v. Datti Bangararu 
Nay lid u (4 Mad. H. C., 204) and Krtshnayyan v. Muttusami (I. L. B., 7 Mad., 
407) proceed upon the interpretation which the learned Judges put upon the 
word dasi," which they understood to include a woman kept as a continuous 
concubine. As regards the oases decided by tho All ihabad High Court, Saraauti 
V. Mannii (1. L. B., 2 All. 134) [l05} and Hargobnid Kuan v. Dharam Singh 
(I. L. B,, 6 All., 329), they follow the Bombay and Madras cases, and proceed 
upon the theory that “ the illegitimate ottspring of a kept woman or continu- 
ous concubine amongst Sudras are on the same level as to inheritance as the 
issue of a female slave by a Sudra.’* 

We do not, however, feel so pressed by the decisions in the other Presi- 
dencies as to differ from what was laid down for Bengal b,t this Court in the 
case of Narain Dhara v. Bakhal Gam ; and following that case, we hold that 
the defendant Doma Sahu acquired no title in the estate of Sheodyal. 

The result is that this appeal must be dismissed with costs. 

C. D. P. Appeal dismissed. 


NOTES 

I. Id the rcceiit casc of Chatturbhuf PatnaiK v. Krishna Chandra Vatnaik (1912) 16 
O.L,J , 880 Mookerjec J bold that under the Mitakshsira Law, even in Bengal, tho status Of 
D(is%~putta would attach to one bnru of a peruianenl uontinuoub exclusive concubine, (1900) 
28 Gal., 194 was distinguished. 1 Cal., 1 and 19 Cal., 91 were cases under theDayabhaga Law 
and opinion was reserved in respect of that law. 

The case of (1910) 20 M.L.J., 350 related to the offspring of adulterous intercourse. 

As regards the pnoi of evidence, sec also (1894) 22 Cal., 112.1 


5S4 



^EBASAT & 0 . V. QUEEN-EMPRESS [1891] I.L.R. l9 Gal. lOB 
'C Cal. 105 ] 

APPELLATE CRIMINAL 

The 9th November, ltl91 
Present : 

Mr. Justice Beverley anu Mr. Justice Ameer Ali. 

Ferasat and others Ax)pellant8 

> versus 

Queen-Empress Respondent. ’ 


Cumulative Sentetwcs — Hioting — Distinct offences — Separate conviction for 
rioting and causing hurt and grievous hurt — Penal Code (Act 
XLV of ISfiO), ss 71, Uti, 152, H:i2, and Sd:i. 

Eight persons, who were charged with a number of others, were tried on various charges 
consisting of rioting armed with doadL> weapons (section 148, Pcn.il Oode), assaulting or 
obstructing a public servant when suppressing a not (section 152), and voluntarily causing 
hurt and grievous hurt to^cter a public servant from his duty (sections 332 and 383). The 
common object set out in the charge was “to resist the cxecutiow of a decree obtained by 
Suresh Ohunder Deb Against Shaik All Yar in the Court of the Second Subordinate Judge of 
Alipore, dated 30th April 1891, and also by means of criminal force or show of criminal 
force to overawe the members of the police force in the exccutirin of their lawful powers as 
police officers,” and it was held that resistance to the poli<.c was one of the component parts of 
the offence of noting charged. At the trial in the C'ourt of Session all eight accused were 
convicted of the offenoc charged under [ 106 ] section 148, and each was sentenced to the 
maximum punishment allowed under that section, viz., thice years' rigorous imprisonment. 

Seven out of the eight were convicted of offences under s 152, and sentoneod each to an 
lidditioual term of two gears’ rigoious ifnprisoument for those offences 

Two out of the seven accused were further convicted of offences under s 332 of the 
Penal Code, the hurt therein charged being caused to police officers engaged in suppressing 
the not, and each sentenced to a further additional tcini of two \ ears' rigorous imprisonment 
for that offence 

The eighth accused, who was not convicted of an offence under s 152, was convicted 
of an offence under s 833, the grievous hurt being similarly caused to a police officer 
and for that offence was sentenced to five years' rigorous imprisonment in addition to the 
sentence of throe years passed on him under s. 148. 

It was contended on appeal — 

(1) That the sentences passed under s. 152 in addition to those under s. 148 were illegal. 

(2) .That separate sentences under section 152 and sections 332 and 333 were illegal. 

(3) That the cumulative sentences under section 148 and sectioiih 332 and 333 were 
illegal in so far as they exceeded the maximum sentence provided for either of the offences. 

Heldt as regards (1), that as resistance to the police was one of the component parts of the 
ofienoe of noting of which the accused were convicted and sentenced to the maximum 
punishment provided by section 148, and having regard to the provisions of sectioiT?!, the 
additional sentences under section 152 were illegal. 

Heldy further, that section 152 coiitomplates^an assault or obstruction to some particular 
public servant, and that as the charge against the accused as fribmed was merely to the effect 
that they assaulted and obstructed members o/ the police force in the discharge of their duties, 
etc., the conviction under that section could not be upheld 

* Criminal Appeal No. 819 of 1891, against the order passed by J. Kelloher, Ksq., Sessions 
Judge of 24>Pergunnah8, dated the 12th of September 1891. 

It 
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Held, as retfards (2), that separate sentences under s. 162 and as. 382 and 838 were illegal, 
as the hurt inflicted on the police officers was the violence used toward them which constituted 
the essence of the offence under section 162. 

Held, as regards (3), that the separate sentences passed under s. 148 and ss. 382 ^id 388 
were not illegal, there being nothing in section 71 of the Penal Code which limits the amount 
of punishment that may be imposed for these offences. 

This was an appeal by Shaik Ferasat and seven other persons who had been 
convicted, after a trial before the Sessions Judge of the [107] 24:-Pergunnabs and 
a jury, of rioting, armed with deadly weapons, and other offences under the 
Penal Code. 

The Sessions Judge passed separate sentences on each of the accused in 
respect of each of the offences of which they were severally convicted, and the 
only question in the appeal was whether^ these sentences, being cumulative, 
were legaJ or not. 

The facts of the case and the nature of the sentences passed appear 
sufficiently in the judgment oi the High Court. 

Mr. Garth and Munshi Shamsat Hadda for the Appellants. 

Mr. Leftk (Officiating Deputy Legal Eemembrancer) for the Crown. 

The judgment of the High Court (Beverley and Ameer Aiii, JJ.) was 
as follows : — 

This appeal arises out of the first of the trials in connection with the riot 
that took place in the northern part of the town of Calcutta* last May. In that 
trial the eight appellants were convicted by a ]ury of various offences, and 
sentenced to various terms of imprisonment, as set out below. The names of 
the eight appellants are — 


1. Shaik Forasat. 

0. 

Shaik 

Manir Khan. 

2. ,, Ismail. 

6 . 

n 

Abdul. 

3. ,, Masand 

7. 

>1 

Jan. 

4. ,, Hisahul 

8. 


Shairu. 


In the first place all the appellants have been convicted of noting, lieing 
armed with deadly weapons, and under s. 148 of the Penal Code have been 
sentenced to three years' rigorous imprisonment for that offence. In the next 
place they have all been found guilty of assaulting and obstructing the police 
when endeavouring to suppress the not, and, under s. 152 of the Penal Code, 
they have all (with the exception of Shairu) been sentenced to an additional 
term of two years' imprisonment for that offence. ^ 

Then Shaik Ismail has also been found guilty of causing liurt to Corporal 
Shankar Singh, and for that offence he has been sentenced, under s. 332, to 
an additional term of two years' imprisonment. 

Similarly, Shaik Manir Khan has been convicted of causing hurt to Con- 
stable May. Constable Bose, and Superintendent [l08j Robertson, and has been 
sentenced to an additional term of two years. 

And Shaik Shairu has been convicted of causing grievous hurt to Superin- 
tendent Robertson, and under s. 333 has been sentenced to an additional term 
of five years. 

Now, the first noint taken by Mr. Oarth on behalf of the appellants is that 
the learned Sessions Judge has contravened the provisions of s. 71 of the Penal 
Code by imposing separate sentences for the offences under s. 148 and s. 152. 
In this contention we think Mr. Oarth is right. The common object of the 
unlawful assembly is set out in the charge as being to resist the execution of 
a decree obtained by Suresh Chunder Deb against Shaik Ali Yar in the Court 
of the Second Subordinate Judge of Alipore, dated the 30th April 1891 ; and 
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also by means of criminal force or show of criminal force to overawe the 
members of the police force in the execution of their lawful powers as police 
officers. " Were it not for certain observations in the learned Sessions Judge’s 
charge to the jury, we should have supposed from the manner in which the 
indictment is worded that the intention was to charge the accused with being 
members of an unlawful assembly which had in view the double object of 
resisting the execution of the decree and overawing the police The offence as 
charged is one — one unlawful assembly with a common, though two-fold, object. 
There is no indication in the charge of two distinct assemblies with two 
distinct objects. 

What the learned Sessions Judge says on this matter is this. He begins 
by saying : — “ You will observe that it is a double object, but either of the two 
objects set out, if proved to be the /sommon object of the assembly, would be 
sufficient to bring it within the definition of an unlawful assembly under 
s. 141.” Further on he says: — “ Had the persons composing the assembly a 
common object, and if so, what was that object ? This is the first question 
that arises for your decision in the case. The case for the prosecution is that 
the men assembled in the manner described for the common object of resisting 
by force, <&c (quoting the words of the charge as set out above) ” In another 
passage he says : — “ Next morning when Rub-Inspector Bmod Behan Singh 
went to the spot, a crowd of about 200 people assembled there. Whether 
009] they were i^^ready assembled when he arrived, or whether they assembled 
immediately after his arrival, is one of the points to which cross-examination 
was directed.” And again;— “The case for the prosecution is, not that 
execution was actually taken out, but that the persons composing the assembly 
were under an apprehension of the removal of the mosque in execution of the 
decree, and that they came there armed to resist that execution.” 

From these and other passages in the charge it would appear that one of 
the questions in tiie case was whether there was an unlawful assembly before the 
arrival of the Police. There is no distinct finding upon this point by the jury 
however , they were not ask^d to say what tlie common object of the assembly 
was ; they merely returned a verdict upon the charge as framed, and having 
regard to the wording of that charge, we must take it that the common object 
found was, partly at any rate, to lesist the Police. 

That being so, resistance to the Police was one of the coiiipoiient parts of 
the offence of rioting of which the appellants have been convicted, and for 
which they have been sentenced to the maximum punishment provided by the 
Code The maximum punishment under s 152, which deals with the offence 
of assaulting or obstructing a public servant when suppressing a riot, is the 
same. 

Section 71 of the Penal Code says .— 

“ Where anything which is an offence is made up of parts, any of which 
parts is itself an offence, the offender shall not be punished with the punish- 
ment of more than one of such his oflences, unless it be so expressly provided. 

Where several acts of which one or more than one would by itself or 
themselves constitute an offence, constitute, when combined, a different 
offence, the offender shall not be punished with a moie severe punishment than 
the Court which tries him could award for any one of such offences ” 

The finding of the jury, we take it, was that the common object of the 
unlawful assembly was to obstruct the Police, and the violence used to the 
Police was the element which rendered the members of the unlawful assembly 
guilty of rioting. 
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For this reason we are of opinion that the additional sentenoes paasei 
upon seven of the appellants under s. 152 were illegal, and must be set aside. 

[l lOj We think there is another objection to the conviction of the appel 
lants under s. 152, to which, however, we need do no more than ref49r ii 
passing. Section 152 appears to contemplate an assaulter obstruction to somi 
particular public servant. But the charge as framed in this case is to th< 
effect that the accused assaulted and obstructed members of the Police Ford 
in the discharge of their duties, etc.” 

The next point urged by Mr. Garth was that separate sentences unde: 
s. 152 and under ss 332 and 333 were illegal In this contention also we agree 
with him. The hurt inflicted upon certain Police otlicers was the violence 
used towards them, which constitutes the essence of the offence under s. 152 
As, however, we have said that the sentences under that section must be set 
aside, we think it unnecessary to say more upon this point. 

The next point which Mr. Garth argued before us was that the cumulative 
sentences passed upon Ismail and Munir Khan under ss. 148 and 332 were 
illegal. Mr. Garth contended that under the same section (71 of the Penal 
Code) the punishment imposed for both offences could not exceed the maxi- 
mum punishment provided for either offence, and that the maximum punish 
ment under s 332 being three years only, and these appellants having been 
already sentenced Cb three years’ imprisonment under s. 148, they were not 
liable to additional punishment under s. 332. * 

It has been laid down by a Full Bench of this Court in Nilmony Poddar 
V. Queen-Emprens (I. L E , 16 Cal , 442) that “ separate sentences (to quote 
the head note) passed upon persons for the offences of rioting and grievous 
hurt are not legal whore it is found that such persons individually did not 
commit anv act which amounted to voluntarily causing hurt, but were guilty 
of that offence under s. 149 of the Penal Code.” But it seems to be taken foi 
granted in that case, and it has been ruled in other cases, that where a parti 
cular person causes hurt in the course of a riot, he may be punished both foi 
causing the hurt and for taking part in the riot \Chundra Kant Bhattacharja 
V. The Queen-Empress (I. L. R., 12 Cal., 495), 2ilohur Mir^ in thk 

matter of v. The Queen ’Emjjr ess (I. L E, 16 Cal., 725)? Empress v 
[1113 Ram Partah (I.L E., 6 All., 121), Queen- Emp) ess v. Pershad (l.L.B., 7 All, 
414), Queen- Empress v. Ba7n Sarup (I. L. E., 7 All., 757j] . But Mr. Garths 
contention is that althougii separate sentences may he legal, yet that in the 
aggregate they cannot exceed the maximum punishment provi^ed^^ for eithei 
ofl*ence On this point we have not been able to find any distinct authority 
The sentences passed in thi«> case are clearly legal, unless they contravene tht 
provisions of section 71 of the Penal Code Mr. Garth admits that the firsi 
and third clauses of that Section will not apply, but he relies on the seoonc 
clause. That clause runs as follows: — “ Where anything is an offence falling 
within two or more separate definitions of any law in force for the time bein{ 
bv which offences are defined or punished, &c.” We are unable to see how this 
clause can possibly apply to the case before us. The clause is intended tc 
apply to acts which might be offences under different Statutes or undei 
different sections c^f the same Statute, as, for instance, offences under section! 
152 and 353 of the Penal Code. The two offences of rioting and causing hurl 
are distinct offences , the accused^ were guilty of rioting independent of the hurl 
they caused, they were guilty of causing hurt independent of the riot. The) 
could be punished for rioting even though they had not themselves caused hurt 
they could be punished for causing- hurt even though they had not themselvet 
been members of the unlawful assembly. We think there is nothing therefon 
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in section 71 that limits the punishment that may be imposed for these 
offences, and we do not think the sentences imposed are illegal. 

There remains the question of punishment generally, and Mr. Garth has 
contended that all the sentences imposed are unnecessarii\ severe. 

The riot in question arose out of a belief — a mistaken belief no doubt — 
that an attempt was to be made that day to pull down a mosque that stood on 
the land for which Suresh Ghunder Deb had obtained a decree. The rioters, 
in the first instance at any rate, were all Mahomedans, and their religious 
enthusiasm was doubtless worked upon and excited by the harangues of the 
Moulvi or [112] Muezzin, Shaik Ali Yar, who subsequently lost his Life in the 
riot. It would appear that tlie first attack was made upon some dhangar 
coolies who, though really only spectators, liad, it was believed, been brought 
to the spot for the purpose of demolis|nng the mosque. But at that time the 
Police were on the spot, though some of them were in plain clothes, and the 
attack upon the dhangars seems to have boon immediately followed bv an 
attack on the Police. Tlie Police wore driven back, and even after reinforce- 
ments arrived, they wore again and again defeated Ultimately the mob became 
so excited and was so swelled by increasing numbers, that it required nearly 
the entire Police force of the town to put down the not. Now, whatever may 
have been the initial cause of the disturbance, however misguided and blinded by 
fanaticism the actors in it may have been, we think that we^re bound to take 
these circumstances Jn to consideration, and while making allowance for the 
religious excitement under which the rioters were no doubt labouring, to take 
care that the majesty of the law is sufficiently vindicated. There can be no 
doubt, we think, that whatever may have been the oliject with which the mob 
originally assembled, their offence was very grossly exaggerated by the 
unprovoked and sustained attack upon the duly constituted authorities. It is a 
far worse case, we think, tlian the riots which unhapiiilv so frequently take 
place between the adherents of rival zemindars regarding the possession of 
land. In the fight that ensued, several persons orf both sides were severely 
injured and more than one person was killed Wo think, therefore, that the 
punishment ought to be such as to mark our sense of the gravity of the offence 
by the defiance of the authorities. At the same time, as regards those who have 
merely been convicted of rioting, and against whom no specific acts of violence 
have been proved, we think that some allowance may fairly he made for the 
state of religious fanaticism to which their feelings had been roused by the 
exhortations of their religious leaders, and that it is not necessary to exact the 
maximum peflalt^^ allowed by the law In the case ot those appellants therefore 
against whom no overt act of violence has been jirovod, that is to say. in the case 
of Perasat, Masand, Hisabul, Abdul, and Jan, we reduce the sentence under s. 148 
from three to two years, and reverse that under section 1^2 altogether. These 
[113] appellants will therefore undergo rigorous imprisonment for a term of 
two years only, instead of five. 

As regards the other appellants, specific acts of violence have been proved 
against them, and it may be presumed tlierefore that they wore ringleaders or 
at any rate active participators in the riot. We see no sufficient reason there- 
fore to reduce the sentence under s, 148 in their case, but the sentence under 
8. 152 will be reversed in the case of Ismail and Manir Khan. These appel- 
lants have also been sentenced to two years’'^ imprisonment under s. 332, but 
having regard to the fact that they have already been sentenced under s. 148, 
we do not think that the sentence under s. 332 should exceed that provided by 
s. 323. We accordingly reduce the punishment under s. 332 to one year. The 
result is that these two appellants will suffer four years’ imprisonment, instead 
of seven years. 
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The appellant Shairu has been sentenced to five years uniler s. 3SS in 
addition to three years under s. 148. Looking to the nature of the injuries 
that Superintendent Bobertson is proved to have received, we are of opinion 
that an additional sentence of two years under s. 333 will meet the ends of 
justice. His aggregate sentence therefore will be reduced from eight years to 
five years. 

Appeal allowed and sentences modified, 

H.T H. 


NOTES. 

[ Boys’s Cfwwml Procedure Code, 1898 (I Edn 1914) pp. 91, 92, 93 contains a good 
aummary of the case-law, and also a criticism of thia case in particular.! 

[ 19 Cal. 113 ] 

ORIGINAL CRIMINAL. 

The 7th Decembei, 1H91, 

Present : 

Mb. Justice Wilson 

Queen -Empress 
versus 

A. M. Jacob. 

Commissioji — Criminal Pioceduie Code (Act X of ss. 603,607 — 

Evidence Act (I ofJh7ii), ,s. 33 — Practice, 

Evidence taken under a Sbmmission issuing from the Court uf the Chief Presidency 
Magistrate during the course of an enquiry before bun cannot be used in evidence at the 
trial before the High Court under s. 507* of the Criminal Procedure Code. 

Held further, that on the facts before the High Court it was also inadmiBsible under 
9 . 33t of the Evidence Act 

PendiN(t the hearing of certain proceedings in the Court of the Chief Magis- 
trate of Calcutta in September 1891 taken against the fHl] accused for alleged 

*[ Sec. 507 — After any commission issued under section 508 or section 506 has been duly 
executed, it shall be returned, together wilh the deponition of 
Return of cummission the witness examined thereunder, to the Court out of which it 
issued , and the commission, the return thereto and the deposition 
shall be open at all reasonable times to inspection of the parties, and may, subject to all just 
exceptions, be read in evidence in the case by either party, and shall form part of the record.] 

t [ Sec. 83 — Evidence given by a witness in a judicial proceeding, or before any person 
authorized bv law to take it, is relevant for the purpose of 
Evidence in a former proving, in u subsequent judicial proceeding, or in a later 
judicial proceeding when stage of the same judicial proceeding, the truth fjf the facts 
relevant. which it states, when the witness is dead or cannot be found, 

f of is incapable of giving evidence, or is kept out of the way by 

the adverse party, or if his presence cannot be obtained without an amount of delay or 
expense which, under the ciromnstances of the case, the Court considers unreasonable ; 

Provided that the proceeding was between the same parties or tbuir representatives in 
interest ; 

that the adverse party in ffhe first proceeding had the right and opportunity to 
orosB-examine ; 

that t^iie questions in issue were substantially the same in the first as in the Beoond 
proceeding. 

Eaplanalton . — A criminal trial or enquiry shall be deemed to be a proceeding between 
the prosecutor and the accused within the meaning of this section.] 
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criminal breaches of trust, the prosecution applied to the Magistrate for a com- 
mission to examine the complainant, the Nizam of Hyderabad. The accused 
made no objection to tho commission issuing, and it issued accordingly. The 
evidence of the Nizam was taken at Hyderabad in the presence of counsel for 
both sides ; and the commission was duly returned to the Magistrate’s Court, 
and was read as evidence in the case on tho 22nd October 1891 The accused 
was on that day committed to the Sessions At tlie trial before the Sessions 
Court on the 7th December, the prosecution sought to read the evidence of the 
Nizam taken under this commission which had issued from the Court of the 
Chief Presidency Magistrate. 'An allidavit of one Hormusjee Nusserwanjee, a 
vakil of Hyderabad, was read on behalf of the prosecution. Tho aHidavit ran 
as follows ■ — “That 1 have boon for tho past three years and upwards the legal 
adviser to the Government of His Highness the Nizam of Hyderabad. That I 
know and am well acquainted with all zha facts and circumstances of the trans- 
actions in respect of which criminal jiroceedings have been instituted against 
Mr. Alexander Malcolm Bieiy Habanjeo, Alexander Malcolm Jacob, on the 
prosecution of His Highness the Nizam, and in respect of which he now stands 
committed for trial before this Hon’ble Court during the present Session. 

“That I am well acquainted with the manner in which the affairs of the 
State of Hyderabad are qpnductcd, and have to advise the Government of His 
Highness the Nizam on legal matters connected with that S^ate, and am also 
often consulted on administrative and other matters of the said State connected 
with suoh legal matters 

“ That His Highness the Nizam seldom leaves his dominions, and being 
the absolute ruler thereof, if he leaves, he takes with him his Ministers and 
other high officers of State, in order that the affairs thereof may not be com- 
pletely paralysed by his absence , and that if he had to leave Hvderabad for 
Calcutta to give evidence in this case, llis Highness’s ^Ministers and all the 
Secretaries of State would have to accompany him at enormous cost and expense 
and the administration of his State would bo serioilsly impeded and disturbed. 

C116J“ That the evidence of His Highness the Nizam as a witness for the 
prosecution in this case being absolutely necessary for the ends of justice, 
whilst his provisional nttendaiico at Calcutta could not he procured without an 
amount of delay and pnorraous expense, which, under the ciicumstances of the 
case, would be unreasonable, the IVesidency Magistrate, who enquired into and 
committed this case to this Ilon’ble Court, granted a commission directed to 
His Highness the Nizam’s Besi dent at Hyderabad, under s. 503 of the Criminal 
Procedure CoddJ after he had expressed his intention to commit the accused 
for trial to this Hon’ble Court, for the examination of His Highness the 
Nizam as a witness on behalf of the prosecution, which commission was duly 
executed, and the return thereof together with ttio deposition of His Highness 
taken thereunder now forms part of the record of this case. 

“ That the examination of His Higliness the Nizam, whether under com- 
missioiLor in open Court, was in his own dominion a thing unheard of in the 
annals of the Hyderabad Rtate before the execution of the commission herein- 
before mentioned, and great dissatisfaction was expressed by a large portign of 
His Highness’s subjects on hearing that he was about to present himself for 
examination at such commission. And His Highness, in order, as far as 
possible, to allay the same, issued a special manifesto before the said commission 
was opened ; and f say that for His Highness to leave his State to give evidence 
in Calcutta would create still graver dissatisfaction, and in all probability 
serious disturbance would take place, as the subjects in question cocisider it in 
the highest degree derogatory to His Highness’s dignity and position to attend 
and give evidence in any Court in British India. 


m 



I.L.R. 19 Cal. 116 


QUEEK-EMPBESS V. 


'* That the issuing of the commission in the Police Court by the said 
Presidency Magistrate was not opposed by the defence, but, on the contrary, was 

consented to by them That the accused, through 

his counsel, had the fullest opportunity for cross-examining, and did cross- 
examine, the Nizam, and Mi. Woodroffe, counsel for the prosecution, intimated 
to Mr. Inverarity, counsel for the defence, before the commission closed (as the 
return shows), that it was the intention of the prosecution to use the deposi- 
tion of His Highness, if the High Court permitted, and stated that His Highness 
Cl 16] through him expressed his readiness and willingness to be cross- 
examined then on al] and every matter whatsoever relevant to this case , and 
Mr Woodrojfc furtlier said that it was impossible for Ilis Highness, regard being 
had to his position as Head and Huler of the Hyderabad State, to be present in 
Calcutta to give his evidence in the High Court.” 

The deponent was then cross-examined on his affidavit and stated : I 

have heard that the Nizam le ives his territories and goes into other territories. I 
believe he has been to Ootacainund once : so far as I know be was there two 
or three months ; hut 1 am not sure I did not hear that the Government of 
His Highness’s State was paralysed during that time, hut I have heard that 
he had his Ministers and Secretaries with him , there are three principal Secre- 
taries. Sir Salav Jung the Second was Minister at that time. I do not know 
whether the Statd was paralysed on that occasion , 1 can’t say, as I do not 
know, what arrangements were made. The Nizam does Ipavo Ins own terri- 
tories on shooting excursions, for weeks at a time, four or five hours' journey by 
rail from Hyderabad. I don’t know whether he takes his Minister and Secre- 
taries with him on those occasions, but T know books and papers used to come 
to him every day from the Minister, and they wore returned within a day or 
two. 1 mean books containing papers for the Nizam. It takes three days by 
rail from Hyderabad to Calcutta , if you leave on a Monday morning you 
would be at Calcutta on Thursday morning. The Nizam has lieen to Calcutta 
before, w'hen he was young and not on the throne , he lias also been, I believe, 
to Delhi during his minority ” 

On re-examinati(in he stated as follows ; — If the Nizam was compelled to 
come to Calcutta, he would have to bring a Urge number of people with him ; 
his coming iierc would entail liis blunging up a largo i-etinue with him, besides 
his Minister and Secretaries, all his personal staff , I should think not loss than 
one thousand people would have to come with him. The Nizam told me it 
would cost him not less than fifty lakhs of i upees if he came hero. According 
to my own opinion, it would cost a great deal of money. I may mention that when 
the Nizam goes out into the country, even in hi.s own dominions, he takes 
his zenana with him. He took his zenana with him, ] believe, to Ootaciimund. 
[ll7] Even if His Highness could transact his business here, it would be a great 
inconvenience for him to do so ’’ 

The evidence taken under commission was objected to by the defence, 
mainly on the grounds that the commission having issued from the Ma^strate’s 
CourJ^ could not be used in- the High Court under s. 507 of the Code, and 
that, under the circumstances of the case, it was inadmissible under s. 33 
of the Evidence Act % 

The Advocate-General (Sir Charles Paul) (with him Mr. Woodroffe and 
Mr. Dunne).— I propose to put in the commission on two grounds, viz., under 
the Code and under the Evidence Act. The commission was applied for in the 
Magistrate^ Court under s. 503, and the Magistrate considered that the 
evidence should be taken on commission under that section. The objection to 
the commission, if it prevails, will make it necessary for a second commission 
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to issue from this Court. Unless some particular advantage could be gained by 
a second examination, so soon after the first, which was one in which the 
accused was represented by counsel, 1 apprehend the commission would be 
accepted as evidence, unless there is anything to prevent it being received. 
Section 507 allows the commission to be road in evidence in the case, and 
makes it part of the record. There is a diftorcnce in the language used in 
sections 508 and 507. The ruling of Mr. Justice PRiNSEPin Empress v. Dahet 
Pershad (I. L. K., 6 Cal., 632) as to the word “case” referring to the parti- 
cular enquiry before the Magistrate’s Court is an incorrect interpretation of 
the section of the Code then in use. If it had been intended to confine the 
reading of the evidence to the enquiry before the trial, some other word than 
“case” would have been used. What is meant bvthe word “case” ? Can it be 
said that a commission is not part. of a case, or that a case concludes after 
commitment? A commitment is a preliminary stage in a case. Tf the word 
“ case” refers only to the enquiry and coiniiiitment, there would be no need of 
cross-examination I submit that reading ss. 503 and 507 together, the 
commission forms part of the record of the case Tlie case continues to be a 
case until a verdict is given 

[ 118 ] Under s. 83 ot the Evidence Act it is also admissible The 
accused had an opportunity of cross-e\ainining, and the questions at issue in 
the Magistrate’s Court were the same as in the present trial It would be most 
unreasonable to 0 |^]ioct the personal attendance of the Nizam, and it would 
cause enormous expense. 

Mr. Inverariiy (with him Mi Vearson and Mr Garth). to the argument 
under the Code, the ^lagistrate no doubt thought the commission was issuable 
under s. 503, seeing that it would have been inconvenient to compel the 
personal attendance of the Nizam, and the more so when bis evidence was not 
to be adjudged upon by the Magistrate, who was merely holding the enquiry 
to see whether a,pfima faaic case was made out. Supposing, however, the 
Magistrate was wrong m deciding that the commission should issue, is his 
decision to bind the High Court In s. 503 the word “ case ” is made use of. 
The word includes all the circumstances attending the particular case before the 
tribunal deciding as to whether the commission should issue. Section 507 
clearly only refers to the Court which issued the commission, as it states that 
the commission shall be returned to that C^urt The proper course was for the 
prosecution to have applied to the Iligli Court for a commission. They had 
ample notice in October that tne Nizam’s presence would be required. The 
Courts are, moreover, unwilling to examine the parties to a proceeding by 
commission : that is so in all civil cases, and a fortiori the same rule should 
apply to criminal cases. In re Faridumssa (I. L. B., 5 All., 92) the Court 
refused to issue a commission to examine a complainant. 1 also refer to Empress 
V. Dabee Pershad (I. L. R , 6 Gal , 532), men- Empress v. burke (I. L. B., 
6 All., 224), Empress v. (jonnscll (I. L. B., H Gal., H96), in ail of which the princi- 
ple recognised was that a complainant should not he allowed to be examined on 
ooramission, but should be brought before the Court to give his evidence in the 
presence of the accused and before the tribunal which was to try the aceused. ^ 
With reference to the evidence given in Mr. liormuBjee Nusserwanjee’s affidavit, 
and on his cross-examination, and re- examination, it was no doubt clear 
from such evidence, if kccejited, that heavy expenditure would be entailed 
by the Nizam attending the Court. But the statement of the witness as 
[!I9J to the expenditure necessary was extravagant and preposterous, and 
cannot be entertained as a reason for tbo admission of the commis^on There 
is therefore no ground for its admission under s. 33 of the Evidence Act ; 
and, further, the questions raised in the Magistrate’s Court were not the same 
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as are now raised, as a charge of breach of trust as a merchant has been added 
in this Court. In the information no reference is made to such a case. Abid's 
evidence was silent as to it. Moreover, the Nizam was examined in a private 
house at Hyderabad, and was subject to no temporal tribunal, and could not, 
if his statements were controverted, be indicted for perjury, and on this ground 
his evidence on commission could not be accepted in this Court— Taylor on 
Evidence, 1174. 

The Advocate-General (Sir Charles Paul) in reply. — A complainant is a 
witness. The case of Empress v. Counsell (1. L. R., 8 Cal., 896) makes no 
mention of either s. 503 of the Code or s 38 of the Evidence Act. 
The case In re Faridunnissa (I. L. R., 5 All., 92) is in favour of my proposition. 
In Queen-Empress v. hiirke (1. L. R , 6 AIL, 224) the accused had not cross- 
examined the witnesses giving their depositions under commission. The word 
" case " in s. 503 is used in a dilTerent sense to that in which it is used in 
s. 507. The fact that the accused was not cliarged witii criminal breach 
of trust as a merchant is a triviality. He was charged under s. 409. 
I refer also to In re Dm Tarim Debt (I. L. R., 15 Cal., 775) and In re Ilurro 
Soondery Uhowdhram (I L. R.,4 Cal., 20). 

Wilson, J. — The prosecutor m this case, the Nizam of Hyderabad, was 
examined and cross-examined under a commission issued by the Chief Presi- 
dency Magistrate, during an enquiry before him, under the terms of s. 503 
of the Criminal Procedure Code Primd /acie upon that •section alone the 
deposition given under that commission would be capable of^use only before the 
tribunal which issued the commission. Rut it has been suggested that by 
virtue of s. 507 it followed that the evidence taken under that commission 
by the Magistrate is admissible in this Court on the present trial. It is con- 
tended that the words may, subject to all just exceptions, be read in evidence 
in the case” apply not only to the enquiry going on before the Magistrate, but 
also to the [120} subsequent trial before this Court. I think that is not so 
for several reasons. The sections must be construed distributively The 
rational construction of the word '' case "in s. 507 is that the evidence is 
to be used during the course of the enquiry or other proceeding before the 
Magistrate. The Magistrate had only to enquire whether there was a primd 
/ociecase or not, and on the question of the commission he had to consider 
whether delay, expense, or inconvonitince would bo occasioned on that enquiry if 
the Nizam had to attend to give his evidence. His decision upon that point was 
absolutely conclusive, but not so upon the question of the admissibility of the 
evidence. In other words, the propriety of the admission of the evidence 
should be decided, not by the Magistrate, but by the Court trying the case, and 
all convenience is on that side ; otherwise the Magistrate, who has onl^ to 
decide upon the question whether an unreasonable delay, expense or inconveni- 
ence would be incurred by compelliug the attendance of the witness, would be 
deciding that the propriety of the admissibility of evidence in a particular case 
is to be binding on another Court. 

The case appears to me to he covered by authority. There is the case of 
w Empwess v. Dabee PershadXL L. R., 6 Cal., 532) and an unreported case, the 
records of which I have sent for, which are suflicient authority, had I other- 
wise doubt of my construction of the section. 1 find in the unreported case 
an express decision of PHINSHIP and 0*Kinealy, JJ., upon this point, namely, 
upon the power of a Judge to set aside a conviction upon the ground that a 
Sessions Judge had allowed to be used before him evidence taken under a 
commission issued by a committing Magistrate without first satisfying himseli 
that the circumstances were such aa warranted the issue of a commission undez 
s. 503 of the Code. There is also the case of the Queen-Empress v. Burht 
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(I. L. R., 6 All., 224). Both on reason and authority, therefore, I hold that 
B. 507 does not render evidence taken on commission issuing from the 
Magistrate's Court binding on this Court. 

But is it admissible under s. 33 of the Evidence Act ? That section differs 
altogether from the language used in the Code. The Code allows the issue of 
a commission in the case of unreasonable [121] delay, expense or inconvenience. 
If the prosecution had desired to obtain evidence on commission before 
this Court upon the grounds of inconvenience, expense or delay, they 
might either have applied for it to this Court of Sessions, or have applied to 
the High Court after commitment for a fresh commission. They took neither 
of these courses, and they now desire to make use of evidence in this Court 
obtained by a former coipmission issuing from the Magistrate's Court. With 
reference to s. 33, the evidence no doubt was taken before a person authorized 
by law to take it, but the witness, the Nizam, is not dead, and it cannot be 
said that he cannot be found, nor that he is kept out of the way, and it is not 
suggested that there would bo any delay The only objection to obtaining his 
presence here that can he raised is on the ground of expense of attendance, which 
it is alleged would be so great as to render his attendance unreasonable under 
the circumstances of the case. I do not say that s. 503 does not include any 
party to a proceeding, hut it is certainly primarily intended for the purpose of 
some witness other than the parties principally concerned — persons ‘ whose 
presence could noj^ be obtained without an amount delay and expense, which 
under the circumsjiances of the case the Court considers unreasonable." 

This case is one said to turn on a conversation between the prosecutor 
and the accused, and, therefore, if the evidence of the prosecutor could be 
obtained, it ought to be so obtained It is of the highest importance that his 
evidence should be hoard by the jury*. On the other hand, if there was sufficient 
evidence to show that the expense would be unreasonable, the sttendance of the 
witness might be dispensed with. There is evidence of expense — that given by 
Hormusjee Nusserwanjee m his affidavit, the thiid and fourth paragraphs of 
which are the only paragraphs which deal with expense , the rest of the affidavit 
deals with matter which may he of importance, but which 1 have no power to oon< 
aider — they are matters of State policy. The gentleman who made the affidavit 
said in an off-hand way that the Nizam Qpuld nob travel to Calcutta without 
a thousand people, or without his zenana, and this from motives of State 
policy. The cross-examination sho^^s the absurdity of the views of Hormusjee 
Nusserwanjee as to expense. I think the case is not brought within s. 33, 
and the evidence [188] cannot therefore be road. But if an application is 
desired to be made in order to facilitate the coming of His Highness here, 1 
shall he glad to consider it. 

The Advocate-General (Sir Charles Paul ). — Under these circumstances I 
apply for the issue of a commission to examine the Nizam on the grounds 
stated in the affidavit of Mr. Hormusjee Nusserwanjee 

[Wilson, J. — The difficulty seems to he in the time at which you make 
your application. The jury are sworn 1 • 

Mr. Inverarity . — It would be without precedent to stop a trial to issue a 
Gommission to Hyderabad. It is impracticable to go on with the case and 
the commission at the same time. The prosecution have had time since 
October to make this application. The inconvenience alleged is not really that 
of the Nizam. The proclamation issued by the Nizam stated that the Nizam 
had no objection to appear in Court. But that ** the love of his subjects was 
80 great " that they objected to his giving evidence. Then does s. 503 apply 
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to complainants ? The only inconvenience to the Nizam is that he is the 
Nizam. The interests of the accused have not been noticed by the other side 
The Advocate-General (Sir Charles Paul) in reply. 

Wilson, J. — I do not thiT\)s I can grant this application. I think that 
to do so would be wholly without precedent after the jury have been sworn, 
and whilst the trial is proceeding I do not think it would be right to do so. 
It would lead to great difticulties and to considerable inconvenience if I were 
to allow the case to he postponed. I do not see how tlie trial and the com- 
mission can go on at the same time. I do not think I can risk the danger of 
granting an adjournment and allowing the jury to scatter. The prosecution 
are hound to be ready with their case. I cannot grant the application 
Attorneys for II. H. the Nizam * Messrs. Sanderson and Co. 

Attorneys for the accused ; Messrs Morqan and Ctf. 

MOTES. 

,£A similar ruling# was given in P) Bom , 789, and in coiise(|iiciicc of this decision, 
clause (‘2) was added to sec 507, Criminal l^rncedure Code 1898 J 


[123] PRIVY COUNCIL. 

The 11th November, 

PRESENT! : 

Lords Watson, Hobhouse, and Morris, Sir R. Coqch and 

Lord Shand 

rianuraan Karaat Plaintid 

versus 

Ilanuman Mandu ' and others Defendants. 

[On appeal from the High Court at Calcutta. I 

Limitation Act (XV of 18* ?), Arts. 62 and 97— Money paid, suit to recover, 
upon failure of consideration — Consideration, failure of. 

A sale, which a member of a joiiit-lamily (Mithila) had atlemptcd to make, wont off 
upon the objection made by other no-sharors, but not before the purchase- money had been 
paid. It might have been that the agreement for sale was not void from the ^ginning, but 
was only void upon objoction^bcing made , and if it was oiiJv voidable, the oonsideration did 
not fail at once at the time of the receipt of the purchase-money, so as to render it money 
had and received to the use of the payer within the meaning of Article 62 of Schedule 11 of t 
Act XV of 1877. But it failed, at all events, when the purchaser being opposed found him- 
self un&blo to obtain possession. He would have had a right to sue at that time to recover 
bis purchase-money upon a failure of consideration. And, therefore, the ca§e appeared to 
fall withiQ Article 97. It must fall either within that Article or within Article 62. 

Appeal from a decree (14th June 1H87) of the High Court (I. L. B., 15 Oal., 
51) affirming a decree (22nd March 1886) of the Subordinate Judge of 
Bhagalpur 

The plaintiiT sued on 4th March 1885 to recover from the defendants, as 
joint-survivors, according to the Mithila law, agreeing on this point with the 
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Mitakshara, of Dowlut Mandur, deceased in 1883. The claim was for 
Rs. 3,600 paid by the plaintiil' to the last named on the Ist August 1879, as 
the price of a two-annas-and-a-haif share in a mauza which the plaintiif had 
agreed to buy. 

The question now was whether the claim was barred by time ; with re- 
ference to when the consideration for this money had failed, possession not 
having been givon , and the appellant £t24J contended that the case was 
governed by article 97 of schedule II of Act XV of 1877, and nob by article 62 
as has been held in the Court below. 

Dowlut Mandur and ins, five sons, the latter now being the first five 
defendants, formed, together with the sons of the first three, a joint and un- 
divided family, of which Dowlut was the karta or manager. 

In that capacity he had obtained the mauza for the family ; and after the 
sale of the annas sliare the Collector of the district rejected, on the 22nd 
December 1880, an application for mutation on the record of the share into the 
purchaser’s name. This he did on the opposition made by the family to the 
transfer. On the 16th March 1831, Hanam«in Karnat sued. for possession, not 
asking, however, for a return of the purchase- money in case he should not be 
held entitled to have the sale completed. The first Court decreed the suit in 
his favour. But the District Court dismissed the suit on the 18th December 
1882. The latter Courh'referred to Sadabart Prasad Sahu v. Foolbash Koer 
(3 H. L. R., F. B , ^1), as showing the inability of a member of a joint family 
to encumber joint pro^iertY without the consent of his co-sharers, and was of 
opinion that this case fell within the same principle. 

This was atfiimod, on the 5tli March 1884, bv the High Court, which 
added, with reference to the death of Dowlut Mandur in 1883, that it had not 
been shown that/ he harl sued in older to pay off antecedent personal debts. 

The present suit, for the recovery of the purchase-money and interest, 
was dismissed by the Subordinate Judge, who held that in the suit of 1881 
the plaintiff should have demanded the return of tiie purchase-money as one of 
his remedies. And tint he was now barred by the 13id section, Civil Proce- 
dure, 18H2 

On the plaintiff’s appo'»l to the High Court, a Division Bench (WILSON and 
O’Kinealv, J.J.) reversed the above, holding that the 43rd section in no way 
applied. But they dismissed the suit on limitation, applying article 62. The 
purchase-nioriev was nionov received to the plaintiff’s use The failure of the 
consideration was, in their opinion, a failure from the beginning, though tins was 
n25j not 'nanifest at the time Tlie judgment is reported iii I.L.R., 15 Cal., 51. 

Mr. R. V Dnifin\ for the appellant, argued that nottho 62nd, but the 97th 
article was applicable , and undei the latter, the suit was within time. The 
date of the failure of the consideration was the date of the dismissal of Hanu- 
man’s suit for possession. Thus the suit was within three years. Jt was also 
submitted that Dowlut Mandur having died pending the appeal to the High 
gPourt in the suit for possession, the liability of his sons to pay a debt not 
incurred by him iorany iniinoial purpose had arisen. 

No one apjieared tor the respondents. Their Lordships' jud^ment^ was 
delivered by 

Sir K. iSbaoh. - On the 1st August 1879 one Dowlut Mandur, the father of 
the respondents, sold to the appellant annas out of 8 annas of a certain pro- 
perty, and the consideration was then paid by the appellant. On the Ist April 
1881, and after the death of Dowlut Mandur, the appellant filed a plaint, in which 
he seated tliat after the purclnise he had applied to the Collector for registration 
of his name in respect of the 2i annas which bad been so sold to him; that 
his application was opposed on the part of two of the members of the joint 
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family of which Dowlut Mandur was the head ; and that in oonsequenoe of 
that opposition the Court rejected his petition for registration of his name on 
the 22nd December 1880 ; and treating that as giving him a cause of action 
for a suit to recover possession, he asked in the plaint that possession might 
be given to him. The Subordinate Judge of Bhagalpur decreed the suit ; the 
District Judge dismissed it ; and on appeal by the appellant to the High 
Court that Court dismissed the appeal. On the 4th March 1885 the appellant 
commenced a suit for the recovery of his purchase- money and interest. The 
Second Subordinate Judge of Bhagalpur dismissed this suit on the ground that 
it was barred by section 43 of the Civil Procedure Code. The High Court, on 
appeal from the Subordinate Judge, held the suit to be barred by the Law of 
Limitation, apparently under the 62nd Article of the second schedule to the 
Limitation Act. There are two articles in that schedule which it has 
been said may be applicable to the present case. [ 126 ] The 62nd article 
provides that, in a suit for money had and received, the period of limitation 
runs from the time of the money being received. The 97th article applies to 
a suit to recover money upon an existing consideration which afterwards fails, 
and it is said that the period of limitation is to date from the time when the 
consideration failed. Their Lordships are of opinion that the case must fall 
either within Article 62 or Article 97. If there never was any consideration, 
then the price paid by the appellant was money had and received to his 
account by Dowlu^t Mandur. But their Lordships are ^inclined to think 
that the sale was not necessarily void, but was only voidable if objection 
were taken to it by the other members of the joint family. If so, the considera- 
tion did not fail at once, but only from the time when the appellant endea- 
voured to obtain possession of the property, and being opposed, found himself 
unable to obtain possession There was then, at all events, a failure of 
consideration, and he would have had a rignt to sue at that time, to recover back 
his purchase-money upon a failure of consideration , and, therefore, the case 
appears to them to be within the enactments of Article 97. 

It appears to their Lordships unneceusaiy to give any opinion upon the 
other question which was decided by the High Court and the Subordinate 
Court, the High Court differing from the latter, namely, whether the appellant 
ought, m his suit brought in 1881, to have included a claim to recover back the 
purchase-money. It may be a question of some difficulty in a case of this 
kind as to what is the effect of section 43 of the Civil Procedure Code Their 
Lordships consider it is unnecessary for thorn to give any opinion upon that, 
and they abstain from doing so. Upon the question of limitation they are of 
opinion that the decree of the High Court ought to be affirmed, and the appeal 
dismissed ; and they will humbly advise Her Majesty to that effect. 

Appeal dismissed. 

Solicitors for the appellant : Messrs. T. L. Wilson d Co, 

0. B. 

NOTES. 4 

[1. * HONEY HAD AND RECEIVED 

Tko general nature of aotioue for * money had and received ’ is fully discusaed by 
MOOKBBJEK, 3. in (1905) 32 Cal., 527. 

In (1892) 2 M. L J., 34, such a suit, on the failure of contract of salef^as regarded as 
one for restitution and not compensation. Mr, Justice ChaMDAVabkar was of opinion in 
(1902) 26 Bom., 750 that the question of remedies under the Transfer of Property Act might 
be different from what was declared in this case. 

II. LIMITATION- 

1. Where ther^^ is failure of consideration ah intfto, then the cause of action arises 
immediately (1918) 19 C W. N. 302 (lease) ; (1913) 14 M.L.T. 524 ; (1903) 25 Bom., 698; 
(19101 35 Mad. , 39 , (1909) 37 Cal., 67 (decree- holder and executiou-purchaser); (1911) 14 
O.C.. 716. 
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2. Where there was an existing consideration and the failure o£ consideration arises upon 
the endeavour to obtain possession, the cause of action is complete when there was failure 
to get possession . — (1902) 26 Bora., 760 ; (1902) 29 Cal., 257 

3. Where the sale is voidable, at the option of third parties and possession is taken under 
it, the cause of action arises when the right to possession is disturbed — 19 Gal., 123 ; 11 
All., 47 , 87 Bom , 588 ; 30 Mad., 316 ; 18 Mad , 173 , 24 Mad., 27 , 10 I. C. 486 (Cal.)'. 

4. The same is thft case where the possession is taken under an imperfect title : — (1914) 
23 I.C., 670 (Mad.). 

5. It has beei) pointed out in (1912) 40 Gal., 1K7 that both articles 62 and 97 contem- 
plate suits only as between the contracting parties and not as against third parties ; to 
such suits Art. 120 would apply. 

6. In (1909) 10 C L.J., 558 it Was held that if the sale had taken place on a fraudulent 
representation of ownership, the element of fraud would affect the question of applicability 
of Art. 62 , t cough there might b'> failure of consideration ab imtio 

7. In discussing the scope of Art. 97, Bhabhyam AYYANGAK, J. refeircd to this case 
by way of analogy, in (1903) 14 M L J. 4^3 at 460 ] 

[1273 CKIMINAL RUTiE. 

The ISth November, 189! 

Present 

Sir W. Comer Pethkram, Kt., Chief Justice, and Mr. Justice Ghose. 

.\natfida Chandra Bhuttacharjee Petitioner 

versus 

Carr Stephen Opposite Party. 

Code of Orimnial Procedure (Act X of 1HH2), ss. 4H6, 439 — Charter Act 

('44 and 4'j Vict , c 104), s. 15 — Order prohibiting collection of rents — 
Temporal y orders in urgent cases of nuisance — Povi^rs of revision 
and superintendence of the High CouH, 

An order forbidding a person who claimed an interest in certain properties from collect- 
ing any rent from the r.iiyats on the properties, does not fall within s 144 of the Code of 
Criminal Procedure. Such an erdor is therefore made without jurisdiction, and may be set 
aside under the High Court’s powers of revision and sup(>rintundence conferred by s 4.‘19 of 
the Criminal Procedure Code and s 15 of the Charter Act. 

Chapter XI of the Godc> of Cninmal Proc<Mliire refers to interference or dealing of some 
kind with the land itself or with something erected or standing upon it, and i.s directed to the 
prevention or direction bv prompt order of some definil;e act on the part of an individual so 
that injury or nuisance ma> not be caused. 

In this case a rule was granted by the High Court calling upon the District 
Magistrate of*Mymensingh to show cause why an order passed by him on the 
15th September 1891, and purporting to be made undeMhe provisions of s. 144 
of the Code of Criminal Procedure, should not be set aside. 

^ Ananda Chandra Bhattacharjae in his petition to the High Court 
stated that one Dwarka Nath Chuokrabati died on the 5th January 1886, 
having two days previously executed his will, whereof he appointed his wife, 
Bama SuniMri Dabya, the executrix, but no probate of the will had been 
taken out by her, that the said Dwarka^ Nath Ghuckrabati on the 22nd 
January 1885 granted an ijara lease of all his zemindari properties in 
favour of one Gour Mohun Ghuckrabati for the term of ten years ; that the 
said ijaradar had all along been in possession of the ijara properties, and 

* Criminal Rule No 469 of 1891, against the order passed by H. A. D. Phillips, Baq., 
Magistrate of Mymeiisingh, dated the 15th of September 1891. 
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[128] his title had always been recognized by Bama Sundari ; that the ijaradar 
on the 4th Bysack 1296 granted a dar-ijara in respect of all the ijara properties 
to the petitioner, and the petitioner had since been in possession of the said 
properties hy collecting the rents and profits from the raiyats and tenants on the 
land, paying the dar-ijara rent in accordance with the terms of the dar-ijara 
pottah. * 

The i>etition further stated inat on the 9th September 1891, the District 
Magistrate of Myiuensingh on the application of Mr. Carr Stephen, the manager 
of Bama Sundari’s estate, issued a notice calling upon one Prasanna Kumar 
Chuckrabati to appear before him, and the said Prasanna Kumar Chuokrabati 
appeared and presented to the Magistrate a petition complaining of various 
illegal acts committed hy the said Mr. Carr Stcjihen, and praying that he 
might be bound down to keep the peace. That the Magistrate after hearing both 
parties passed an order on the 15th Septe'mher 1891, under section 144 of the 
Code of Criminal Procedure, prohibiting the petitioner frnri collecting the rents 
of the properties held hy him under d:ir-i]ara. 

The order of the Magistrate proceeded upon the grounds [niter aha, that 
by a decree of the Privy Council, dated the IHfch July 1891, the will of the 
deceased Dwarka Nath Chuckrabati was declared to be genuine , that under 
that will Bama Sundari was entitled to a 4 annar share in the estate of the 
testator on behalf qf her adopted minor son, Dejendra Nath Chuckrabati ; the 
remaining 12 annas of the said estate being owned hy. Prasanna Kumar 
Chuckrabati, Satis Chuckrabati, and Jogesh Chuckrabati , lhat Bama Suniiari 
was entitled to probate under the Privy Council decree and to collect 4 annas 
of the rents, and concluded as follow^s * — 

“ But there is no serious denial of Bama Siindari’s right to collect 4 
annas. The only petition put in is that of the dar-iiaradar, though the notice 
was issued to Prasanna Kumar Chuckrabati He and others who may he 
opposing Bama SurHari are sheltering themselv’es behind the dar-ijaradar. 

“ It remains, then, to see if this dar-ijara is hmia fide. If it is, of course, 
it must run to the end of its term or two years longer. But I am clearly 
satisfied on the lessee's own statement that he [129] is not the dar- ijaradar He 
is a mere puppet and creature He says his annual income is Ks 120, and he 
has probably over-estimated it He has given no security for the rent. He 
does not collect rents, and money does not pass through his hands He 
remains in Kishoreganj, where he is a tahsildar in one of Prasanna Bahu's 
mahals. He has never been sued for rent, nor has he sued any raiyat for rent. 
He says he owes Bs. 1,000 or Bs. 1,500. He is Prasanna Bahu’s maternal 
uncle and a great friend of his. It seems Prasanna Babu is really getting the 
rents for Tara Sundari. one of Dwarka Nath’s widows, and her claim is quite 
inconsistent with the will. Further, the lessee does not pay his servants, or 
rather the zemindari servants They are paid by Goluck Chundra Bhattacharjee, 
Prasanna Bahu’s naih. 

• “ It follows from the above that, so far as the Criminal Court is concerned, 

protection must be given to Bama Sundari I do not think it is necessary to 
institute proceedings undeir s. 107, Criminal Procedure Code, at present ; but 
if after this order any persons attempt to collect rents otherwise than in Bama 
Sundarfs behalf, they will be proceeded against in due course of law. 

'* The dar-ijaradar is the only person put forward to oppose Bama Sundari’s 
petition. Therefore he is the only person against whom I shall pass an 
injunction under section 144 of the Criminal Procedure Code. 

"Ananda Chandra Bhattacharjee is hereby directed, under section 144, 
Criminal Procedure Code, to abstain from collecting rents from^ the raiyats in 
respect of the 4-anna share to whi6ii Bama Sundari entitled under the will 
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and the Privy Council decision. He is directed to abstain fron? any interference 
with the raiyats or from molesting or intimidating them in any way. This 
direction is made as likeiy to prevent riots, affrays, and disturbances of the 
peace, and also as likely to prevent obstruction, annoyance and injury toBama 
Sundari and the officers employed bv her in the collection of rents. The direc- 
tion is made againat the said Ananda Chandra Bhattacharjee, as he is not a 
bond fide dar-ijaradar, and has not in reality been acting as such, and to permit 
him to collect rents would in reality be to r(3verse the Privy Council decision , 
that is, it would authorize collections to bo made on behalf of Tara Sundari, 
who lost the case in the Privy Council.** 

C»80] The rule was granted upon the ground tliat the acts from which 
the petitionf^r was ordered to abstain were not acts coming within the meaning 
and intention of Chapter XT of the Criminal Procedure Code 

Babu Durqa Mohun Das appeared in support of the rule. 

Babu Isvmr Chundor Chile ker butt i/ appeared to shew cause. 

The authorities cited appear from the judgment. 

The judgment of the High Court (Petheram, C J , and CHOSE, J.) was 
delivered by 

Petheram, C.J. — This was a rule which was obtained for the purpose of 
revising an order of the District Magistrate of Mymens^gh, dated the 16th 
September in this « year, and which, on its lace, professed to be made under 
s. 144 of the Code of Criminal Piocedure. 

The order was an order forbidding a person who claimed an interest in 
certain properties from collecting any rent from the raiyats on the properties ; 
and the onlv question which it appears to us necessary to decide is whether 
such an order can he made under that section at all. 

The section aiipearsin the chapter which is headed ‘^Temporary Orders 
in Urgent Gases of Nuisances,*’ and reading the whole chapter we think it clear 
that it relates to interference or dealing of some kind with the land itself or wnth 
something erected or standing upon it ; and the section is directed to the pre- 
vention or direction by prompt order of some definite act on the part of an 
individual so that injury or nuisance may not be caused. Sections 145 and 146, 
which are in the next chapter, deal with the possession of property, and are 
sections which nla^ be appropriately referred to where it is desired to prevent 
interference by one party with the collection of rent hy another, and matters 
of that kind. 

On the whole, we think that such a case as the present, where the 
lyiagistrate is asked to interfere to prevent a person from collecting rents from 
the raiyats generally of any property, does not fall within section 144 at all. 

But this matter is not new. In the case of Abayeswan Debt v. Sidheswari 
Debt (1. L B., 16 Cal., 80), a Division Bench of this Court took exactly 
ffSl] the same view. In that case, which is absolutely on all fours with the 
present, this Court held that such a case as this was not wiihin s. 144. And 
that was also the view that was taken in the case of Prosunno Coomar 
Chatter jee v. The Empress (8 C L. R., 231). The Magistrate, Mr Phillips, 
while making the order complained against, has apparently ignored or lost sight 
of these decisions, which he was bound to have followed. 

The only other point which has been argued before us. and this is the 
point which has been most pressed, is that' this Court has no jurisdiction to 
interfere with this order at all, on the ground that orders made under section 
144 are, by the last clause of section 435, exempted from the operatioA of 
that section. The first answer which can be made to that is, that the mere 


541 



I.L.R. i9Cal. 132 ananda chandra bhuttachahjkb v. oahr Stephen [ 18911 


statement that an order is made under section 144, if it is not such an order 
as is contemplated by the section, and could not be made under it, does not 
make it an order under that section, and consequently any Court having juris- 
diction to review orders under section 435 would not be prevented from doing 
so by the proviso to that section, because the order under review, though 
headed under section 144, was not in fact made under that section at all. 
See Re Kriahna Mohufi By sack (1 C. L. R., 58). 

But there is another answer Under section 439, this Court has the 
general power of revision of all orders made by inferior Criminal Courts which 
come before it in any way whatsoever ; and it is clear that this Court, under 
clause 15 of the Charter, has a general power of superintendence, and under 
that power can send for any record which it may desire to see. In this 
particular case this Court did send for the record ; but as the Magistrate had 
already sent the record to the Bengal Government, the record^was sent for 
from that Government, and it has now come to this Court in pursuance of that 
requisition, so that the record is now before the Court in a perfectly regular 
and proper way, and under section 439 this Court has cognizance of that 
record, and sees, upon the face of the record, that an illegality has been commit- 
ted, and that an order has been made which the Magistrate haft no jurisdiction 
to make. 

We are further of opinion, that this Court has power to interfere under 
the Charter Act if the proceeding of the Magistrate is [l32] ultra vires and 
could not be made under section 144. That this is so has been accepted in this 
Court for a great m«ny years, both under section 144 of the present Code and 
section 518 of the old Code. There is a whole curreqt of decision to that effect 
with which we agree I see Bame Madhub (Jhose v. Wooma Nath Roy Chowdhry 
(21 W. R , (Cr.) 26), Chunder Coomar Roy v. Omesh Chunder Mojooindar 
(22 W. R., (Cr.) 78), Srcp Nath Dutt v. Ufinoda Churn Dutt (23 W. R. (Cr.) 34), 
Shurut Chunder Banerjee v, Bama Ghurri Mookeijpe (4 C. L. R., 410), Bradley v. 
Jameson (I. L. R., ft Cal , 580), Gopi Mohun Mullick v Taramom Chowdhram 
(J. L. R , 5 Cal., 7), Empress v. Prayag Simjh (1. L. R , 9 Cal., 103), Abayes- 
wan Debt v. Sidhenvari Debt (I. L. R , 16 Cal., 80)] . The learned vakil 
for the opposite party before us has, however, relied upon a Full Bench decision 
of this Court in Re Chunder Nath Sen U L. R , 2 Cal., 293), hut that case was 
considered and explained in the case of Knshna Mohun By sack (1 C. L. R., 
58), and in the case of Gopi Mohun Mtifhck v. Taramom Chowdhram (I. L, R., 
6 Cal., 7) which was a case decided by a Full Bench composed of 12 Judges of 
this Court. The rule will be made absolute. 

A. A. G. . Rule absolute. 


NOTES. 

[As regard*; cases of interfeiciico when there was defect of jurisdiction, see also 38 Cal.. 
68 ; 27 Cal , 892 , 27 Cal , 259 , 26 Cal , 188 ; 14 C.W N , 147 ; 24 Mad., 46 ; 2 C.W.N., 672 ; 
34 Bom., 527.] 
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FULL BENCH. 

The 23rd November, 1891. 

Present : 

Sib W. Comer Pbthebam, Kt.. Chief Jdstick, Mb. Jdstice Pbinsef, 
Mb. Justice Pigot, Me. Justice O’Kinealy, and 
Mr. Justice Ghose. 

Puran Chand and others Decree-holders 

versus 

Roy Badba Kishen...? Judgment- Debtor.' 


Mesne profits, application for ascertainment of — Limitation Act (XV 
of 1S77), Arts. 178 and 179 — Code, of Civil Procedure Act (XIV 
of 1882). ss. 211, 212. 

Neither article 178 nor article 179 of the Limitation Act applies to an application to 
ihRcertain the amount of meshe profits awarded by a di'crec in [isy accordance with the 
provisions of sections 2^1 or 212 of the Code of Civil Procedure 

This was a reference to a Full Bench by Petheram, C J., and BEVERLEY. J., 
arising out of an order of the District Judge of Patna, who had dismissed the 
petition of the decree-holders for realization of mesne profits, on the ground 
that the claim was barred by limitation, the case being governed by the ruling 
in Anando Kishore Dass Bakshi v. Ananda Ktshore Bose (I L. B , 14 Cal., 50). 

The ORDER OF REFERENCE ran as follows • — 

This is a second appeal under the following circumstances 

On the Gist May 18b4, the appellants obtained a decree for possession of 
certain lands apparently with mesne profits. The decree is silent as to the 
period for which mesne profits are decreed , all that is said is : The amount 

of mesne profits shall he ascertained in the execution department.” 

On the 22nd June 1886, the decree-holders a])plied for execution of the 
decree, and in pursuance of that application possession is said to have been 
delivered on 6th September 1886 

On the 27th May 1887, the decree- holders complained that possession had 
not been regularly made over to them, and possession was accordingly again 
delivered on the 17th August 1887. The costs of tlie suit were also realized. 

The applications of June 1886 and May 1887 had also contained a prayer 
that the mesne profits might be ascertained. Another application to this effect 
was made on the 3rd August 1889, but that appears to have been n^et by an 
objection that no mesne profits were awarded by the decree. That objection, 
however, was overruled, and on the 10th June and again on the 19th July 
1890, the decree-holders applied to have the mesne profits ascertained. 

On this last occasion the judgment-debtor, relying on the decision in 
A.nando KisJiore Dass Bakshi v. Anando Knhore Bose (I. L. B., 14 Cal , 50), 
objected that the a^pplication was barred, noli having been made within three 
years from the date on which possession was given of the lands in suit. 

• Appeal from Order No. 123 of 1891, against the order of the District Judgu of Patna, 
dated the 26th Jafluary 1891, reversing an order of Babu Karuna Das Boso, Subordinate 
Judge of that district, dated the 16th September 1890, 
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[134] The first Court overruled this objection, but its order has been 
reversed by the District Judge of Patna, on the ground that possession of the 
lands was given on the 6th September 1886, and that, under the decision 
above referred to, the application of the 19th <luly 1890 was barred by Article 
178, Schedule II of the Limitation Act. 

We are not prepared to assent to the correctness of the decision in Anando 
Ktshnre Dass Bakshi v. Anando Kishore Rone (1. L R , 14 Oal., 50). The prin- 
ciple upon which that decision is based is that an application to ascertain the 
amount of mesne profits decreed is not an application to execute the decree, but an 
application to complete the decree, and that the period within which such an 
application must be made is prescribed by article 178, and that Article 179 will 
not apply. But, putting aside the question whether, in this view of the appli- 
cation, it would be incumbent on the depree- holder to make an application to 
complete the decree, we think that under the terms of the (Jode the application 
must he regarded as an application to execute the decree within the meaning 
of Article 179. Reading sections 211, 212, 230 ih) and 244 ia) and (5) of 
the Code together, we are of opinion that the intention of the Legislature was 
that an application to ascertain the amount of mesne profits awarded by a 
decree should he deemed to be an application iti execution of^the decree, and 
therefore governed as regards limitation by the provisions of Article 179 of the 
Limitation Act. , 

We therefore refer the following question for the idecision of a Full 
Bench : — 

Whether an application to ascertain the amount of mesne profits awarded 
by a decree in accordance with the provisions of sections 211 or 212 of the 
Code of Civil Procedure is, as regards limitation, to ho governed by Article 178 
or by Article 179 of the Limitation Act 

If the decision of the Full Bench be that .Article 179 is applicable, this 
appeal must he allowed, and the order of the first Court restored with costs in 
all Courts ; if, on the other hand, Article 178 is held to he applicable, we think 
that upon the Judge’s finding the appeal must be dismis^^ed. 

[138] Bahu Uma Kali Moo ker fee ior the Appellants.-- 1 submit the view 
taken by the referring Judges is the corn^ct view. The present application is 
clearly an application to execute the decree and not to complete the decree, and 
Article 179 of the Limitation Act will therefore apply. Tlie decree is made 
under s 211 of the Code, and the question regarding the amount of the mesne 
profits has to be determined in execution as provided by section 244 (a) and (5). 
The case of Anando Kinkore Dans Bakski v. Anando Kishore Bone (I. L. R., 
14 Cal., 50) should bo overruled. 

Munshi Mahomed Yusuf for the Respondents Article 178 of the Limita- 
tion Act was intended to apply to a case of this kind. This application 
is not for the purpose of executing the decree, but is in continuance of the 
original suit in order to complete the decree — Biinsee Singh v, Mirza Nuzuf 
Ah Beg (22 W. R., 328), Wodog Tara Chowdhrain v. Syud Ahdool Jubbar 
Chowdhi'y (24 W. R., S3f^)^Fuzeehm v. Syud Keramiit Hosn^in (21 W. R., 212). 

‘Baboo Uma Kali Mookerjee was heard in reply. 

The judgment of the Full Bench (Pethekam, C.J , PHIN8EP, PiGOT, 
O ’KiNEALY and Ghose, J.l ) was as follows* — 

It appears that the appellants in this case obtained a decree on the 31st 
May 1884 for possession of certain lands, with a direction that the amount of 
mesne profits should he ascertained in execution of the decree. An application 
for execution was made on the 22nd June 1886 in regard* to the immoveable 
property. It was renewed on the 27th May 1887, and on the I7th of August 
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of that year, possession of the real property was delivered to the 
appellants. The costs of the suit were also realized. In the applications of 
June 1886 and May 1887, the appellants also asked that the mesne profits 
might be ascertained according to the direction in the decree. Another 
application to the same etfect was made on the 3rd August 1889 and was 
met by the objection that no mesne profits had been awarded by the decree. 
This objection was overruled, and, on the 19th July 1890, the decree- holders 
applied to have the mesne profits ascertained. The judgment-debtor then object- 
ed that the application was barred, and, in support of that objection, he cited 
[186} the case of Anando Kislwre J)ass Bak^hi v. Anando Kishore Bose (I.L.B., 
14 Oal., 50), which decided that all applications of that nature fell within 
Article 178, Schedule 11 of the Limitation Act, and were barred if not made 
within three years from the delivery of possession of the lands decreed. This 
objection was overruled by the first Court, but was given effect to in the Court 
of First Appeal. The appellants, dissatisfied with that decision, brought a 
second appeal in this Court, and the Judges of the Divisional Bench who heard 
the appeal, dissenting from the decision already referred to, referred the 
following question for the decision of a Full Bench : — “ Whether an application 
to ascertain th^ amount of mesne profits awarded by a decree in accordance 
with the provisions of sections 211 or 212 of the Code of Civil* Procedure is, as 
regards limitation, to he governed by Article 178 or by \rticle 179 of the 
Limitation Act ” * 

Sections 211 a^d 212 of the present Procedure Code correspond to ss. 196 
and 197 of Act VIII of 1859 In order to determine the question referred to 
the Full Bench, we must first consider the form of the older. No time is stated 
in the order as to the period for which mesne profits should be calculated ; but, 
in the subsequent applications for mesne profits made by the appellants, 
the order was always treated as an order for mesne profits from tlie date of suit 
to the date of obtaining possession. Tins view of the order may be supported by 
the judgment of their Lordships of the Privy Council in the case of Fakhanid- 
din Mahomed Ahnan Chowdhiy y. The Official Trustee of Bengal (L. R.. 8 L, 
A., 197}. We biiall therefore take it, for the purposes of the decision of this case, 
that the moaning of the present order regarding wasiliU is that wasilut should be 
calculated from the institution of tlie suit to the date of obtaining possession. 
The object of the Legislature in enacting .section 211 appears to have been the 
prevention of unnecessai y litigation and multiplicity of suits, and for this purpose 
they empowered the (fourth to give, with the possession of the real property, such ^ 
wasilut as they thought the plaintiff would be entitled to by law The proceed- 
ings, therefore, in determining the amount of inisilut are not proceedings in 
execution of a decree in regard to any fixed sum, but merely a continuation of 
the original suit and carried on in the same way as if a single suit were brought 
for mesne profits by [137] itself This h is been the view accepted by this 
High Court in the oasss of Fuzeelun v. Syud Keramut Hossein (21 W. R., 212}, 
Bunsse Singh v. Muza Nuzuf Ah Beg (22 W R , Dildar Hossetn y, 
Mujeedumiissa (I. L. R., 4 Cal., 629), and Anundo Kishoie Dasn tiaksht v, 
Anando Kishore Bose (I L. R., 14 Cal., 50). We must therefore take it as 
settled law, so far as tliis Court is concerned, that an order atid decree in* this 
case referring to mesne profits is in the nature of an interlocutory order, 
and that there is nothing that .can be executed under s. 255 of the Code 
until the actual amount of mesne profits has been found and determined — 
Badha Prasad Singh v. Lnl Sahab Rai 1 1 Li R , 13 All., 53 (65)J . 

Nor is the question, if any, and, if so what limitation applies to applioa 
tions to havt) tne8nd'^t3rofits assessed, devoid of authority. In the case of Fu- 
zeelun v. Syiid Keramul Hossein (21 W. R., 212), it was argued that applies 
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tions asking the Court to assess mesne profits were governed by section 20 of 
Act XIV of 1859 which was the Limitation Act then in force. That section 
ran as follows : — “ No* process of execution shall issue from any Court not 
established by Royal Charter to enforce any judgment, decree, or order 
of such Court, unless some proceeding shall have been taken to enforce such 
judgment, decree, or order, or to keep the same in force within three years 
next preceding the application for such execution." 

That contention wat^ overruled, and it was decided that there was no bar 
to proceedings for assessment of mesne pronts arising out of the Limitation Act. 
This decision was followed iu the case of Bunsee Singh v. Mma Nuznf Ah Beg 
(22 W. R., 328), and this latter decision was approved of in the case of Dildar 
Hoasem v, Muneedunnisea (I L. R., 4 Gal., 629); and made applicable to decrees 
passed under section 197 of Act VIII of 1859 which corresponds to section 
212 of the present Code. Thus it is clear that the view which prevailed 
till the decision of the case of Ammdo Kishore Daas Bakshi v. Anuiido Kishore 
Bose (I. L. R.. 14 Cal., 60), was that proceedings under sections 196 and 197 
of Act VIII of 1859 were proceedings similar to those in a regular suit 
not governed bv the Limitation Act at all, although it had been argued 
that section <20 of that Act, which more or less corresponds [138J with 
Article 179 of the present Limitation Act, applied. The case of Anundo 
Kishore Dass Bakshi v. Anundo Kishore Bose (I. L R , 14 Cal., 50) was one 
under the present Civil Procedure Code, and the Judges who decided it in no 
way dissented from the opinion of the previous Courts in so far as Article 179 
of the Limitation Act was concerned , but, dissenting from the decision in the 
case of Baroda Sundari Dubia v Fergusson (11 C. L. R , 17), they decided that 
Article 178 of Schedule II of the Limitation Act applied to applications 
under section 211 of the Code. Article 178 runs as follows: — "Appli- 
cations for which no period of limitation is provided elsewhere in this schedule, 
or by the Code of Civil Procedure, section 230, — three >ear8 from the time 
when the right to apply accrues *’ 

In the case of Giwind Ghunder Goswami v. Bungunmoney (I. L. R., 6 
Cal., 60) it was pointed out that where general words are used, those words 
must be constiued w'ith some limitation , that the article was not intended to 
govern applications for tran-^fer of cases from one Court to another or to 
transfer a case to the bottom of the board, or to applications for change 
of attorneys or other applications of that nature. The same principle was laid 
down in the case of Kylasa Goundan v. llamasami Ayyan (I. L R., 4 Mad., 
172) and Vithal Janardnn ” Viihojtrav Piitlajirav(l. L. R., 6 Bom.. 586), in 
which it w'as held that to make the provisions of Article 178 applicable, the 
application must be of such a nature that the Court would not be bound to 
exercise the powers desired hy the applicant without such an application being 
made. There are numerous sections in the Code which direct that for certain 
relief, an application must be made, but there is nothing in the Code compelling 
a person having the conduct of a pending suit to make formal applications from 
time to time, asking the Court to proceed to judgment. The form of procedure 
and the manner of dealing- with suits is amply provided for by the Code. In 
the present case, so far as we can see, the Court was hound, on the oral appli- 
cations of the appellants’ pleader, indeed without any suoh application at 
all, to fix a date for the first hearing of the enquiry, and after hearing the 
parties and fixing such issues as might be neoessary for the disposal 
of the subject-matter in dispute, to proceed with it as if it were dealing 
with a case based on a plaint. Upon the dates of the previous applications 
made for execution of the decree, and having regard to tiature of them, we 
think that the applications, were Article 178 or 179 applicable, would not have 
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been barred. But upon the question referred to uh, we think the conclusion 
must be that neither Article 178 nor Article 179 of. the Limitation Act is 
applicable, that the application is not barred, and that this appeal must be 
decreed with costs. 

A. A. C. Appeal decreed. 


NOTES. 

[An application for ascertainment of mesne-profits is au application in a pending suit 
and not a proceeding in execution of the decree and is not governed by Art. 182 . — 13 All., 
53 ; 14 All , 631 ; 19 All., 296 ; 25 All., 385 , 26 All . 623 . ‘21 Cal.. 550, 24 Cal., 173 ; 26 Cal., 
203 ; 6 C.L.J.. 462 , 89 Cal., 220 . 16 C L.J., 8 , 13 I C , 1H6 . 24 Boni.. 149 , 24 Bom., 346. 
See also (1900) 28 Cal., 242 , as regards the effect when niesno proiits are allowed. 

Ah regards applications under the Transfer of J-ropertv Act, sec. 89 and 90, see 23 Bom., 
644 ; 38 Cal , 807. 1 
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FULL BENCH. 

The iiSrd Novetnbe) ., IHUl. 

- Present * * 

Sir \V. Comer Petheram, Kt., Chief .Icstice, Mr. .Iustice Phinsep, 
Mr. Justice Pioot, Mr. Justice O’Kinealy, anu Justice Ghose. 

Asliutosh ^Bannerjee Judgment-debtor (Appellant) 

versus 

Lukhimoni Debya Decree-holder (Respondent). ' 

Future maintenance^ decree declaring right to-- Maintenance Huhsequently 
falling due enforced in execution. 

Future maintenance awarded b) a decree when falling duo can t>e recovered m execution 
of that decree without further suit 

On the 4th .lanuary 1889 one Lukhimoni Debya obtained a consent 
decree for maintenance against Ashutosh Bannerjee in the High Court. The 
decree was in the following terms : — “ It is ordered and declared by consent 
of parties that the dectee of the lower Court be, and it hereby is, set aside, and. 
m lieu thereof, that the defendants 2 and «3 do pay, out of the estate of the late 
husband of the plaintiff, Rs. 2,000 on account of maintenance from September 
1882 to December 1885, with interest at the rate of 6 per cent per annum from 
the date of the lower Court’s decree until payment ; and it is further ordered and 
decreed, by and with the like consent, that the detendants 2 and 3 do pay to the 
plaintiff, out of the estate of the late husband of the plaintiff', which is now in their 
hands, Rs. 50 per month, on account of her maintenance from 1st January 1886, 
and onwards, during the lifetime of the said plaintitt ” And the decree further 
declared the maintenance [140] to be a charge upon certain specified proper- 
ties, and awarded to the plaintiff her costs in th^ lower Court. 

In the year 1889, Lukhimoni Debva, the plaintiff, applied for execytion 
of this decree in the Court of the Subordinate Judge ot Hooghly, and attached 
certain property of the judgment-debtor, hut the proceedings terminated without 
any portion of the decree being realized. 

On the 19th September 1890 the decree-holder, Lukhimoni Debya, applied 
to execute the decree in respect of (amongst other items) the sum of Rs. 2,800, 
being maintenance at the rate of Rs. 50 per mensem from the 1st January 

* Full Boiich reference on, appeal from Order No. 91 of 1891, against the order of Babu 
Hemango Chundor Bose, Third Subordinate Judge of Hooghly, dated the 28th February 1891, 
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1886 to the 31st August 1890. The judgment-debtor objected to this item on 
the ground that as regards future maintenance, the decree was merely declara- 
tory and could not be enforced without a further suit. The Subordinate Judge 
overruled the objection on the ground that the decree was a command to the 
judgment-debtor to pay the sum monthly from the Ist of January 1886 and 
onwards during the lifetime of the plaintitil' and could be enforced without 
further suit. 

The judgment-debtor appealed to the High Court. 

On the hearing of the appeal the Court (Pbtueram, C.J ,and BevbrIjEY,J.) 
referred the point decided by the lower Court to a Full Bench. 

The ORDER OF REFERENCE, after stating the facts above set out, was as 
follows : — 

In support of the order of the iowqr Court we have been refeired to the 
following reported cases : -Peatefniath Brchmo v. J uqijessureti (15 W B., 128), 
Ma?isa Debt v. Jiwan Lal(\ L. R., 9 AIL, 33), Lukshmav linmchamha Josht v. 
Satyahhaviahai (1. Ij B, 2 Bom., 494), \ ishnu Shambhuq v Manjamma 
(I. L. B., 9 Bom , 108), Sinthayee v. Thanakapudaym ^4 Mad. H. C., 183), 
Mutiiiv V. Vtrammal (J L. R., 10 Mad , 283) In these cases the Courts have 
held that a decree could be made directing the pavment of maintenance in future, 
and that such future maintenance could berecove.red in execution of that decree, 
and they have done^so on the assumption that such a decree is analogous to a 
decree for money payable by instalments. ^ 

[UI] ‘ ' In the case of Laksh aan liamcttandra Josh? v. Saiyahhamabat 
ll. L. R., 2 Bom., 494 ^97)] Westhopp, C. J., remarked as follows . — 

‘ 1 may observe, however, that it is to be regretted that in the former suit, an order 
awarding to the plaintiff future maintenance, wa*. not included iii the decree. It is not desir- 
able that there should be several suits iii lespect of the maintenance of one widow. The 
system of seeking or granting relief piecemeal, hubjeots both plaintiff and defendant to much 
unnecessary expense and trouble, and is onh advantageous to the legal profession ; such a 
course ought to be discontinued so far a^mav legitiriiatjly be done by the Civil Court.' 

And in the case of Vishnu Shambhog v. Manjamma [T. L R , 9 Bom., 108 
(no)]. Sabgent, C. j., said : - 

‘ We share in the regret cxp*'es.sed by Sir M WESTHOJ*!*, C.J , that distinct orders 
directing the pajmont of future m.iiiiteiiaiK'e .should be too frequently, as in this case, 
omitted from decr^s of this nature. ' 

“ We are unable to assent to these decisions or to recognize the analogy 
that b as been relied on. In a decree for money pa.\ able by instalments, the 
total amount to be recovered is actually decreed, although lor the convenience 
of the judgment-debtor the amount is ordered to be paid by instalments. 

A decree which directs that a person shall receive maintenance in future 
at a certain rate is, in our opinion, no better than a declaratory decree ; and is 
not a decree upon which that person can lecover the maintenance at any time 
merely by putting that decree in force, and without further suit. It seems to 
us tl^at the actual sum duejnust he ascertained and declared to be due before 
it can be recovered by proceedings in execution. As well might it be said that 
a landlord could obtain a decree fixing a certain rent, and that if words were 
inserted in the decree ^directing sileh rent to be paid in future, the rent could be 
recovered in execution without further suit It is obvious that many questions 
may arise io^nswer to the claim (as, for instance, in the case of a Hindu widow, 
whether she is still alive and leading a chaste life, and whether the amount is 
really due), which cannot conveniently be disposed of in the execution 
proofings. 
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would also follow, if the cases referred to are right, that the maiutenaoce 
must always be paid through the Court, unless the £1423 judgment- deb tor 
chooses to subject himself to the liability of having execution taken out against 
*hiin, 

“ We accordingly refer the following question for the consideration and 
decision of a Full Bench : A decree having been made declaring a person’s 
right to maintenance at a certain rate, and directing the payment of such 
maintenance in future, can the maintenance, when duo, be recovered in 
execution of that decree without further suit ?” 

Babu Svinath Das (with him Babu Bnido Nath Dhtt ). — Tne question is 
whether the decree is deolaratorv, and as such can only be enfoced by a regular 
suit, or whether it maV be enforced by an application in the execution depart- 
ment 1 submit that the claim for maintenance is a recurring cause of action, 
and the decree is not sutheient to include all future causes of action. The pre- 
sent decree is indefinite, Srihishna Tata Clhariar v. Singara Charmr (I. L. R., 
4 Mad . 219), and cannot include a command to pay ii particular sum in a 
particular month, Vtnayak imrtt De^^hpandf y. Ahaji Haihairav Q. L. R., 12 
Bom., 416). , The case of Sabhanaiha v Lakshmi (I. L. R , 7 Mad^, 80) and 
kannn v. Aitamma (1. L. R., 12 Mad., 183) are in my favour. Tn the case of 
a decree for payment .by instalments the entire sum is known and can be 
apportioned. 1 submit Pcareenath Brohmo v Jv^gessuree Jilb W. R., 128) was 
wrongly decided ^Section 210 of the Civil Procedure Code does not make any 
provision for the payment of money hofore it becomes due, as that section 
expressly says that no decree is to be altered except as therein provided, 
whereas in a maintenance case circumstances mav arise necessitating 
alteration , for instance, misconduct on the part of the widow. 

Dr. hash Behan (fhosc (with him Babu Nubni liaajan Chatt&tji and Babu 
liomcsh Chiuider Bose ), — The decree is not simplv declaratory, but amounts to 
a command to pay a monthly sum and creates a periodically recurring right - 
Lakshmibdi Bapuji Oka v. Madhavrav Bapujf i'^ka (I. L R., 12 Bom., 65). 
1 rely on the cases of Lakshmaa Uamchandra Joshi v. Satyabhamnbaf (1. L. 
R., 2 Bom., 494) and Vishnu Shainbhog y, Mawjamvia (I Ij. R., 9 Bom., 108) 
and the remarks of the learned Judges who tried [ 1433 those cases. The 
practice oi the Indian High Courts is in my favour 

Baboo Sr math Das in reply. * 

The judgment of the Full Bench (Petheham, C.J , Prinsep, PiGOT 
O’KineaLiY and Ghose, JJ.) was as follows : — 

In this case a reference has been made to the Full Bench by the Chief 
Justice and Mr. Justice BeverJjEY sitting as a Divisional Bench of this Court, 
in connection with a decree obtained by the respondent, Snmati Lukliimoni 
Debya, against the appellant, Ashutosli Bannerjee. It appears that Lukhi- 
moni had sued the appellant, Ashutosh, for maintenance. The litigation was 
carried up to the High Court, and, on the 4th .lanuary 1889, a decree 
was entered up by consent in the following terms : — "It is ordered and declared 
by consent of parties that the decree of the lower Court be, and it hereby is, 
set^side, and, in lieu thereof, that the defendants Nos. 2 and 3 do pay, out 
of the estate of the late husband of the plaintiff, Rs^ 2,000 on account of 
maintenance from September 1882 to December 1885, with interest at the rate 
of 6 per cent, per annum from the date of the lower Court’s dec|pe until pay- 
ment ; and it is further ordered and decreed, by and with the like consent, that 
the defendants Nos. 2 and 3 do pay to the plaintiff, out of the estate of the 
late husband of the plaintiff, which is now in their hands, Ks. 50 per month 
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OD account of her maintenance from Ist January 1886, and onwards, during 
the life-time of the said plaintiff." 

And here it seems proper to point out that apart from the decision of the 
question referred to us, there appears on the face of the record sufiioient reasons' 
for upholding the decision of the lower Court. The decree was the decree of a 
Court possessing jurisdiction over the subject-matter of the suit and was made 
by consent of parties ; and, even if it were irregular, as the learned Judges of 
the Division Bench think, still, on the authority of P^sanz v The Attorney' 
General for Gibraltai (L. R.,5 P. C., 516), Sadasioa Pillat v. Earnalinga PlUai 
(L. B., 2 I. A., 219), the appellant in this case having consented to the irregu- 
larity in the decree, is now precluded from raising any objection to its execution. 

ri'l4} Some short time after the decree and in theT same year 1889, the 
lady applied for execution and attached, certain immoveable properties of the 
judgment-debtor. The judgment-debtor objected, and the execution proceed- 
ings seem to have been struck off without any portion of the decree having 
been realised. No point seems to have been raised in the pleadings or in the 
decisions of the lower Courts in this case as to the effect of this order, and we 
must hold that it does not affect in any way the reference now before us. 

On the 19ch September 1890, the decree-holder made another application 
for execution. The judgment-debtor objected on the ground that, so tar as the 
decree awarded future maintenance, it was merely declaratory and could not 
be enforced without a regular suit. This objection was ovcffruled by the Sub- 
ordinate Judge, and against his decision the appellant appealed to this Court. 
In the grounds of appeal, he set forth the same objection which he had raised 
before the Subordinate Judge, namely, that upon a proper interpretation of the 
decree, the Court should have found that it was merely declaratory and gave 
no* further^relief, and, therefore, upon a correct interpretation of it, the lady’s 
remedy was by a regular suit, not in execution of the decree 

The Judges who made this reference say that, in support of the order of 
the lower Court, they have been referred to the following reported cases : — 
Peareenath Broh/tio v Juggessuree (16 W. R., 128), Mansa Debt v. Jiwan Lai 
(I. L. R., 9 All., ff3), Lakshman Ramchandra Jo&hi v. Satyabhaimibni (1 L. R., 
2 Bom., 494), Vishnu Shambog v. Manjamma [1. L R., 9 Bom., 108), Shinthaye 
V. Thanakapud ay €71 (4 Mad , H. C,, 183), Miiitia v.Vnammal (1 L. R., 10 Mad., 
283), and they then proceed to say * — ** In these cases the Courts have held that 
a decree could be made directing the payment of maintenance in future, and that 
such future maintenance could be recovered m execution of that decree, and 
they have done so on the assumption that such a decree is analogous to a 
decree for money payable by instalments." 

From this opinion, however, they dissent, and, in order to have it finally 
decided, they have referred for the decision of a Full Bench the following 
question, namely, whether a decree having [l43j been made declaring a 
person’s right to maintenance at a certain rate, and directing the payment of 
such maintenance in future, can the maintenance, when due, be recovered in 
execution of that decree without further suit 

From the number of cases mentioned by the Judges who made this 
reference, it appears that this form of decree has existed for a long time. >The 
case of Peareenath Brohmo v. Juggessuree (15 W. R., 128) was decided in 1871, 
and in the case of Sinthayee v. Thanakapudayeii (4 Mad. H. G., 183) the 
Judges said^hat it had been the practice of the Courts for many years in the 
Presidency m Madras to make decrees for the payment of future maintenance 
to Hindu widows either by directing periodical payment of a fixed sum, or by 
setting apart a portion of the property and assigning the interest or proceeds 
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thereof to the wido97 for her maintenance, and, in support of that assertion, 
the learned Judges referred to a case decided as far hack as 1863. 

The records of our own Court enable us to trace the same form of decree 
back to a much earlier date Thus, in the case of Tohfa Dibia v. Ptrthee 
Chund liai [3 S. D. (Sel. Bep.), 134] decided by the SudderDewany Adalat in 
1822, no objection seems to have been taken to a decree directing a monthly 
payment, and in the case of Eursoondn Goopia v. Nvhogobind Svin (6 S. D., 
422) decided by the Sudder Dewany Adalat on the 21st August 1850, main- 
tenance was awarded at the rate of Hs. 15 monthly. The same form of decree 
appears to have been followed in the case of Mnssiimmat Beelas Munjaree v. 
Hursoondree (7 8 D , 653) decided on the 17th November 1851. Nor are 
these the only authorities in support of the procedure followed by all the High 
Courts. In the case of Pirthee Sinql} v. Ram Raj Kooer (12 B. L E., 238) a 
decree was passed in 1869 by the Subordinate Judge of Agra, directing main- 
tenance at Rs. 150 a month, and providing both for arrears and future main- 
tenance, and this decree was upheld without objection by the High Court of 
the North-Western Provinces in 1870 and by their Lordships of the Privy 
Council in 1873. A still earlier case is [146] that of The Collectoi of Madura 
v. MooUoo Ramahnga Sathupathq (12 Moo. J. A., 397), in which their 
Lordships of the Privy Council upheld a decree passed by the High Court of 
Madras in 1864, allowing maintenance at the rate of Rs. lj),i)00 yearly to one 
lady, and Rs. 833^5-4 monthly to another. It seems to us impossible to say 
that a form of decree adopted by all the Courts of this country sanctioned by 
the decisions of their Lordships of the Privy Council, and which has never 
been successfully attacked, can now be considered irregular. Indeed so far 
from that being the case, it bears a striking resemblance to the form of decrees 
for maintenance given by Courts of Equity in England. We are unable, 
therefore, to agree with the learned Judges who made this reference, in dis- 
senting from the series of authorities mentioned by tiiem, and referred to in 
this judgment. 

Nor IS the second portion of the proposition placed before us less free 
from doubt Not only do the cases referred to by the learned Judges show 
chat it has been the universal practice, when relief is decreed in a suit of this 
nature, to grant that relief in execution of decree and not by a new suit, but 
the very pidnt now referred was decided in the case of Sinthayee v Thanaka- 
piidayeii (4 Mad H. C , 183). In the present case the inode of execution is 
referred to in sections 230, clause (6), and 255 of the Code We think, there- 
fore, that the question referred to the Full Bench must be answered in the 
aliirmative, and that this appeal should be dismissed with costs. 

NOTES 

C As rrgardK when a deciee ih to be deemed declaratory only .ind wh^n executory alsio, 
see also (1H95) ‘2‘i Cal , 903 , (1898) ‘2‘2 Bom , 2G7 , IS A.L J., 38 , 24 I C. 801 ; 26 1 C 932 , 
15 1 C., 389 , (1893) 10 All., 179 , (1910) 38 Cal , 13.] 
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ORIGINAL CIVIL. 

The 23rd November, 18U1 
Present . 

Mr. Justice Trevelyan 

A. B. Miller Plaintiff 

versus 

The National Bank of India Defendant. ‘ 


Mutual credit — 11 and 12 Vic , c 21, s*, 89-- Liability of drawer before dis- 
honour — Dishonour of bill of exchange— Vesting order — Insolvency- 
Costs of suit in too extensive claim where claim dented in toto. 

There is no debt due by a drawer of a bill of exchaTige until di<%hotiour 
' [147] A mutual credit within fbe meaning of section 39 of the Iimolvent AcL must in 
its nature terminate in a debt 

This was a suit brought by the Official Assignee to the estate of Leo Zander 
A Co. to recover from the defendant Bank a sum of Rs 19,8^B-6-7 forming 
part of a balance* of Bs 32,403-1-9 standing to the credit of the firm of Leo 
Zander & Co. in the hands of the defendant Bank on tfie date of the order 
vesting the firm’s estate in the Official Assignee. 

The firm of Leo Zander & Go., which consisted of Leo Zander and one 
Raoul Quillet, carried on business as buyers and shippers of jute, and were in 
the habit of consigning goods to constituents in England, drawing bilis of 
lading in respect of such goods, and of drawing bills of exchange against the 
said goods upon their consignees for the value thereof. 

Between the 9th and 30th September 1889, the firm of Leo Zander k Go. 
made in the course of their business certain shipments of jute against which 
they drew 12 bills of exchange, amounting in the aggregate to £13,312-10-8. 
And under the terms of a certain letter of hypothecation given to the defendant 
Bank by the firm of Leo Zander A: Go., the<4e bills were endorsed over to the 
Bank, together with the shipping documents relatmgto the goods against which 
the bills were drawn, and upon such negotiation the amount of the said bills 
were placed to the credit of Leo /under k Co.'s floating current account. This 
letter of hypothecation bore date the 16th June 1886, and contained (amongst 
others) the folL>wing stipulation ' — *'On default being made in acceptance on 
presentment or in payment at maturity of any hill or bills of exchange, or if 
the drawees or acceptors r.hereof suspend payment or become bankrupt or 

insolvent we authorise you or any of your managers or agents at any 

time hereafter without notice to, ot concurrence on the part of, any persons, and 
without waiting until the maturity of the said bills, to sell by public or private 
sale all or any part of the goods forming the collateral security, and to apply the 
net proceeds in or towards payment of the said bills with interest thereon ; the 
balance, if any, to be retained and applied by you towards or in liquidation of 
any other debt or liabilities of ours to you, including bills current, and sufijBot 
thereto, after having satisfied all or any claims you [1483 b^ve on us 
in respect of our obligations to you, the surplus, if any. we request yotPto 

account foi to the proper parties In the event of the net proceeds 

of the goods being insufficient to pay the amount of the said bills 

• Original Civil Sait No. 241 of ^90, 
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we hereby authorize you or the holders thereof to draw on us for the amount 
of such deficiency, and we engage to honour such drafts on presentation ; it 
being understood that the account current rendered by you shall be acknow- 
ledged as sufficient proof of the amount due The delivery to you of 

the above-mentioned collateral securities is not to prejudice any of your rights 
on the said bills in case of dishonour, nor shall any proceedings taken thereon, 
or giving time, or entering into any composition or other arrangement 
prejudicially affect your title to the said securities or remedies against us." 

On the 5th October 1889, the firm of Leo Zander Sl Go. suspended payment, 
and on the 14th of that month filed their petition in insolvency, on which day 
an order was passed vesting the estate and effects of the firm in the Official 
Assignee. On this latter date a sum of Ks. 82,403-1-9 stood to the firm's 
credit in the books of the defendant Bank. 

On the 8th October 1889, three out of the 12 bills of exchange above men- 
tioned were dishonoured in Dundee and were protested for non-acceptance 
whilst other five of such 12 bills were dishonoured in London and were protested 
on the 9th October 1889 , the amount of these bight bills being £8,420-2-5. 
The four remaining of such 12 bills, amounting in all to £4,832-10-3, which 
fell due in December 1889, were also dishonoured and protested, hut after the 
date of the vesting order; notice of such dishonour of these four bills being 
given by the London Branch of the National Bank of liidisf to the firm of Leo 
Zander & Co. on th(?31st Januarv 1890. On tlio 9th October the defendant 
Bank wrote and informed Messrs. Leo Zander ik Co. that telegraphic advice 
had been received from London as to all their bills having been refused accept- 
ance. This information was, however, taken by all parties as referring to 
the eight bills dishonoured on the 8th and 9th October. 

On the 17th October the Official Assignee wrote to the defendant Bank 
giving notice of the vesting order, and claiming all moneys [149] standing to 
the credit of the firm of Leo Zander & Go in the Bank’s books on the date of 
such order. 

On the 30th October the Bank wrote to the firm of Leo Zander & Co., 
enclosing a list of the bills which had heCn dishonoured and had been protested, 
such bills being, with one exception, the eight hills above referred to. These 
letters of the 9th and 30th October did not appear, however, to have been sent 
on to the Official Assignee. 

Under the terms of the letter of hypothecation granted by the firm of Leo 
Zander & Go. to the defendant Bank, the defendant Bank subsequently to the 
vesting order caused the goods against which those 12 bills had been drawn 
to be sold, the net proceeds of the goods agsinst which the eight hills, 
dishonoured before the vesting order, had been drawn amounting to £7,477-0-6 ; 
and the net proceeds of the goods against which the four bills, dishonoured 
after the vesting order, were drawn amounting to £4,429-12-2. The total amount 
therefore realized on the goods against which these 12 hills were drawn was 
£11,906-12-8, whilst the actual amount due on such hills was £13,312-10-8. 
There was therefore a balance of £1,405-18-0 due to the defendant Bank on such 
billa^ The defendant Bank therefore, after giving credit to the firm of Leo 
Zander A Co., for the net proceeds of these^ sales, retained, out of the sum of 
Bs. 32,403-1-9 standing to the credit of the firm at the date of the vesting order, 
a sum of Bs. 19,848-6-7, the equivalent in rupees of the £1,405-18-0 due to them 
on the bills, and on the 24th February 1890 paid over Bs. 12,554-11-2, being 
the balance of the sum standing to the credit of the firm in their current 
aoecunt, to the Official Assignee. 
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The Official Assignee, however, claimed to be entitled to the whole of the 
balance of the current account as it existed at the date of the vesting order, 
and contended tliat the Bank could only rank with other creditors in respect 
of any sums which they might have lost on the bills which had been 
dishonoured. 

Mr Jackson, Mr. Hill and Mr. Zomb for the Plaintiff. 

Mr. T. d. Apcar and Mr. Siokoe for the Defendant. 

Mr. Jackson, — The plaintiff is entitled to recover unless the Bank have a 
valid claim. What is the defendant's case? It is [150] not suggested that it 
is a set-off which is claimed ; they do not admit the purchase of the bills ; there 
is no particular case set up in the written statement. [TREVELYAN, J.— Ina 
case of this sort where there is no question as to the facts, the law must be 
raised but need not be pleaded. The only question is, was there a mutual 
credit ?] I am in ignorance as to the defendant's case. I should like to hear 
their case before T desl with the law. No attempt has been made to set up 
any case with regard to the four bills. [TREVELYAN, »1. —The observations 
of Byles, .1., and MONTAGUE SMITH, .J.,in Naoro]% v. Chartered Bank of India 
(L. B., 3 C. P , 144) are important.! The cases are all set out in Bose v. Hart 
[2 Sm. L. G. (9th ed.). 324, 338, 340 ; b Taunt, 4991 , Chahnerson Bills, articles 
215, et seq, Naoro]t v. Chartered Bank of India shows that the mutual credit 
must teridinate inii debt In the Insolvent Act 'mutual credit' are the words 
used. All the cases show that from the nature of things a^mutual credit must 
have a natural tendency to terminate in a debt. So the mutual credit section 
has no application to this case. The possibility of a debt arising is not 
sufficient. Tliat distinguishes the case from Naoroji's case. There is a clear 
distinction between out-and-out sales and negotiations, see Alsager v. Currie 
(12 M. tV W , 751) If the bills w©ie advanced upon by the Bank, then there 
would be a credit given by the Hank, but not so whore there is an out-and-out 
sale. I say the mutual credit section is iniqiplicable to the case. I reserve 
further observations till T hear tlie defendant’s case. 

Mr. Stokoe for the Defendant. — We have a claim both under section 39 of 
the Indian Insolvent Act, and also a lien The reason why a lien is not given 
in express terms is because the relation of a hanker and customer has been lost 
sight of. No lien is necessary , we have a right to set off, and that is why no 
lien is given to a banker. As to whether the transaction is a sale or not, I say 
that on the facts of the case it is a matter of indifference so far as it affects the 
parties. Byles on Bills, p. 182, 15th ed., chap. XII, explains when a hill is to 
be considered as sold ; the real tost as to whether it is a sale within the 
meaning of Ahaqer v. C.urrie is, whether when the hills were taken over, the 
[l 51] transferor was vrithoiit remeclv against the transferree. The form of 
the bill IS not conclusive as to the sale being out-and-out, for the hills are to 
be read with the letter of the 16th .lune 1HK6. Tlie words in paragraph 1 of 
the letter authorizing the firm to insure the goods and to add the premia and 
expenses of insurance to the hills admit a liability attaching to the Bank on 
these bills. The amount chargeable against the firm is the amount of the 
bills.- This case is covered bv Alsaqer v. Currie ; it is nearly on all fours with 
it as to the facts, save that hero we have a security. The words of the stfttj^te 
under which Alsager v. Currie is decided, are virtually the same as the Insolvent 
Act : the facts with regard to the bills are similar to those in Alsaqer v Currie ; 
they had not been accepted, and had not become due. 

Whitehead v. Walker f9 M. & W., 506), shows that on dishonour by a 
refusal of acceptance there at once arises a right of action by the holder ; and 
what is recoverable is the amount of the bill ; it was decid^ there that the 
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holder had not a separate cause of action for non-paymont. A cause of action 
against the endorser arose in the present case on non-acceptance ; that fact 
does away with the question whether it was a tranBaction terminating in a 
debt, as far as the eight bills are concerned , moreover, it had resulted in a 
debt at the time. 

The Bank’s claim came under s. .‘19 of the Insolvent Act. The 
position of affairs between the l^lank and the insolvents at the date of the insol- 
vency was that the Bank had possession of Rs .12,000 odd, and had a claim 
on the eight bills for over a lakh. The sot-ofl in insolvencv is not a matter 
whicii may be applied, bqjb it' is a principle which must he applied The fact 
that the Bank held security would not affect their right to set otl — see Ex 
parte Barnett, in re Deoeze (L R., 9 Oh. App , 293) ; McKinnon v. Ainutrong 
Brothers IL. R., 2 App. Gas., 531 (539)] . With regard to the tught bills, either 
each bill separately is to he applied against the goods against which it is 
specifically drawn — and in such case the Bank would have to account in each 
instance for the balance on that as one tiansaction— or the eight bills are to 
be added together, and the goods against which they wore drawn, sold and 
placed against the total of the hills as one item If the [iSSj fact that the 
Bank held security does not affect the light to set off', then on the 14th 
October we could set off' the amount ol Rs. 32,000, the balance in Zander's 
account, against the Rs. 1,22,000 they ovved us, and this wo can dot under the 
mutual credit section ; the result is tliat we have a claim on those bills for the 
difference of Rs. 92,000, that is, a claim against the eight bills, and thev must 
be treated as an aggregate at the tiUje the mutual credit is given Then we have 
to account for the securities , these realized more than Rs. 92,000, and the 
balance in our hands we are entitled to carry over to the discharge of the 
four bills. 

Section 39 applies to the tour bills I contend there is a liability before 
dishonour , the credit need not terminate in a debt previous to the in solvency — 
see Dyles on Bills, p. 473, 15th edition. Here up to the time of the insolvency 
there has been no acceptance. The effect of the mutual credit clause enables 
us to set off an aggregate sum which is due to us , that aggregate is composed 
of a series of bills As to notice of dishonour, six letters were iorw’arded on 
11th October from the Bank’s London office, and reached Calcutta on the 
30th October, setting out the actual fact of dishonour on the htii or 9th October 
The protests themselves were forwarded on the 22iid November. The 104th 
section of the Negotiable Instruments Act gives the rule as to when notice of • 
disiionoui of foreign bills is required. These hills are foreign hills, and must be 
protested according to the law ol the place wliore thev wtue th.iwn. 

Mr. HiU . — There is no case made out bringing the case within Ihe mutual 
credit section I Trevelyan, J — 1 think there was a debt .is far as the eight 
bills are concerned. As to the four bills, J think then* aie leimirks in Alsager 
v. Cufrie which show that there was a mutual credit with regard to tlie four 
bills; hut I should like to hear you as to tliat.] No date nl dishonour has 
been given ; and there was no credit within s. 39 If there was a debt, 
could the Bank have sued on it at tiie time ? 1 sa\ it could not, until notice ot 
diabonour was given : and until notice of dishonour was gi\en, it could not bo 
asserted that a debt had arisen. Section «98 of the Negotiable Instruments 
Act is not applicable, assuming that there is np insolvency The contiacts relating 
to the eight bills covered seven other bills which were not dishonoured. Section 
94 lays down how notice of dishonour roust be given. It must give information 
that a particular instrument has been dishonoured. The notice given here 
on the 30th October is “ your bills ” are dishonoured ; that is not a proper notice 
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Therefore on the 14th October there was not a right which the Bank could have 
enforced by suit ; Zander & Go. might have then said *' here is your money, give 
usback our securities." There wasno debtin respect of which credit was given; the 
assurance that ttie bills would be accepted is not a thing which would naturally 
terminate in a debt. It is not every trust reposed in another which becomes a 
debt. It has been laid down in Bose v. Bart (2 tim. L. G., 324 ; 8 Taunt., 499), 
that every credit is not a debt. It is only credits which must in their nature 
turn into debts which fall within the mutual credit section. See Young v. 
Bank of Bengal (1 Moo. I. A., 87) ; Naoroji v. Chartered Bank of India [L. R., 
3 G. P., 444 (449), {451)J ; Asiley v. Gu&rney (L. R., 4 G. P. 714), which is 
decided in accordance with Young v. Bank of Bengal.^ 1 shall show on Alsager v. 
Currie that on the taking of the bills no credit was given ; credit was not given on 
notice of dishonour, as they never gave us notice till after the vesting order. 
Alsager v. Currie is in support of the position that credit is not given in respect of 
these bills. In India a probable claim is not necessarily a subject of set-o£f, but 
in England it is. The case of Starcy v. Barns (7 East, 435) is under a special 
section of an English statute. The Bank required three things before handing 
over the bills : (1) approved drawees ; (2) an assurance that the bills had been 
sold ; and (3) further securities. Gan it be said, therefore, that credit was given 
to the drawer of the bills ? As to notice of dishonour, the object of the Insol- 
vent Act was to place the insolvent in the same position as regards his rights 
as he would have had had he not been an insolvent ; that bping so, if notice of 
dishonour had not been set up on the 14th October, could the Bank have 
succeeded in a suit ? If the conclusions in Astley v. Guerney are correct, 
then those conclusions apply to the four bills. The Bank have no right to 
appropriate the Rs. 6,000, and also to keep the securities. There can be 
no right of set-oil' as regards the tour bills, and if there is a [1343 right as 
regards the eight bills, it can only arise when the exact amount claimed to be 
set off is put before the Court , this has not been done. As to costs, I refer 
to Jeffreys v. Agra and Mastcrmans Bank (L. R., 2 Eq , 674) and JIill v. 
South Staffordshire Railway Company LL. B., J8 Eq., 154 (171)J. 

TkevelYAN, J - 'This case depends upon how far the defendant Bank 
can make use of the provisions of s. 39 of the Insolvent Act. 

Although the written s;iatement raises a question of banker's lien, no 
question of lien arises or has been argued before me. The determination of 
this case in no way depends upon any peculiar law incident to banking 

The Official Assignee of the Insolvent branch of this Court as assignee of 
the insolvent estate of Leo Zander and Company is suing to recover the balance 
of that firm’s current account with tbe defendant Bank at the time of the 
vesting order. 

The Bank contends that it is entitled to set off the amount of 12 bills 
drawn in their favour by the insolvents, and not accepted by the persons on 
whom they were drawn. Of these 12 bills, 8 were dishonoured by non- 
acceptance before the date of the vesting order. The remaining four were 
dishonoured after that datq. There is no conffict of fact in this case. These 
bills were all drawn against shipments of jute made to England, which were 
hypothecated to the Bank in terms of an agreement made between the 
and Messrs. Leo Zander and Company on the 16tb of June 1886. 

The jute lias been sold by the Bank. 

The Bank has given the drawers of the bills credit for the proceeds of the 
jute, has set off against their current account the difference between the 
amount of the bills and the net proceeds of the jute, and has paid thelremainder 
of the amount to the plaintiff. The plaintiff claims to beventitled'to the^wbole 
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of the balance of the current account as it existed at the date of the vesting 
order, and contends that the Bank should only rank with the other creditors in 
respect of what they have lost on the bills. 

The plaintiff contends that these bills having been sold in the open market 
to the Bank, are on a different footing to what they [165} would have been 
if they had been discounted in the ordinary course of business by the Bank. 
There is no doubt that the practice followed by Messrs. Leo Zander and 
Company was that when they wanted to raise money on their bills, they got 
their brokers to go round to the Calcutta Banks and get the best exchange they 
could for them. Sometipaes, the bills were sold to the defendant Bank, and 
sometimes to other Banks. 

Apart from the bills there was no loan. It was not as the banker of 
Messrs Leo Zander and (Company *that these transactions were entered into, 
and 1 think it clear that the Bank’s remedies depended only on their position 
as holders of the hills, and was not affected by the accident that the firm had 
an account with them. 

Tn reality, 1 think the fact that the bills were dealt with in the way I have 
described makes no difference in the result of this case. 

The determination of the questions in this case depends upon the construc- 
tion of s. 39 of the Insolyqnt Act. That section is as follows* — 

** When there j^as been mutual credit given to the insolvent and any other 
person or persons, one debt or demand may be set against the other.” 

The case as to the eight bills and that as to the four others stand on a 
different footing. 

The eight bills had at the time of the vesting order been dishonoured by 
non-acceptance and had been protested. 

Mr. Hill for the plaintiff' admits that if ut the time of the insolvency there 
was an existing debt, there could be no doubt that the case would come under 
s. 39. If there was a debt it would follow that tiiere was a credit from, 
at any rate, the moment when the debt came into existence. But he contends 
that the absence of notice of dishonour has prevented a debt coming into 
existence. By s. 30 of the Negotiable Instruments Act the drawer of a bill 
of exchange is bound in case of dishonour by the drawee or acceptor thereof to 
compensate the holder, provided due notice of dishonour has been given to or 
received by the drawer as provided by the Act. 

By s. 94 of the same Act notice of dishonour may be in any form, but 
it must inform the party to whom it is given, either [196] in express terms or 
by reasonable intendment, that the instrument has been dishonoured, and in 
what way, and he will be held liable thereon. Three of the bills were dis- 
honoured in Dundee on the 8th October, the remaining five were dishonoured in 
London on the 9th October. 

On the 9th October the Bank wrote to the firm of Leo Zander and 
Company as follows : — 

Calcutta, 9th October 1889, 

“ Mbssus. Leo Zander & Go. • 

Aoab Sirs, 

** We beg to inform you that we have this morning received telegraphic 
advice from our Head Office that all your bills have been refuBed»acceptance. 

“ Yours faithfully, 

(8d.) W. H. Beddy. 

** for Manager, 
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“ We presume our Head OfiSoe refer to the bills which arrived in London 
this week." 

Mr. Hill says that this included some other bills. It may have done so, but 
taking the whole letter together, I think not only that it included these bills, but 
that Messrs. Leo Zander must have taken it to include these bills. Mr. Quillet 
does not deny it. There is no evidence before me that it could have referred 
to anything hut the eight hills. The remaining four hills could not have 
arrived in England. On the 30th October, which would be on the arrival of the 
first mail from London after the dishonoar of the hills, the Bank wrote as 
follows • — 

“ Calcutta '30th October lh89, 

“ Messrs Leo Zander $ Co , (in liquida-tion). 

Dear Sirs, 


We hand you herewith six letters addressed to vou by our London 
Office, dated 11th instant, advising that vour hills of exchange, referred to 
overleaf, were refused acceptance and have been protested in consequence. 
The relative protests are in our hands. 

“ Yours faithfully. 

• “fSd J A Toomey, 

^ '* Manager,'* 


[167] Memo. 
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Tn the meantime Messrs. Leo Zander had become insolvent, and this letter 
ought to have been sent to the Official Assignee It does not appear that it 
was sent to him I think that under the circumstances this notice of 
dishonojar was sufficient. No answer was sent to it, and I have no doubt 
whatever but that Messrs Leo Zander and Company knew what it meant 
and were not in the smallest degree misled by it. 

I think there can be no question that, so far as these eight bills are con- 
cerned, there was an existing debt, and the Bank was entitled to set off their 
loss on these eight transactions against th^ current account. 

The case as to the remaining four bills is a different one. I don't think 
that there is any doubt but that the law in India is on tliis question the same 
as ^as the law in England at the time that the Indian Insolvent Act was 
passed. I do not think that in this respect, that is, with regard to the liabikty 
of a drawer of a bill before that bill is presented for acceptance, the Negotiable 
Instruments ^ct has altered the law. Section 37 of that Act provides that 
the drawer of a hill of exchange is liable thereon as principal debtor, and that 
the other parties thereto are liable thereon as sureties for the drawer. This 
only, I think, refers to their respKsctive liabilities, and is enacted for the purpose 
of only distinguishing those liabilities. It does not give any new right of 
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action. It must he read with the earlier section (section 30) which provides 
for the liability of a drawer ; until dishonour he has no liability and there is 
no debt. 

Having regard to the position of the drawer, can it be said that, before 
the bill is presented for acceptance, there is a credit within the meaning 
of the Insolvent Act ? '1 think not. The leading [138] case of Bose v Hart 
(2 Smith's L C., 7th ed., 296 , 9th ed , 324) shows that the credit must in its 
nature terminate in a debt, or as Byliss, J , puts it in Naojoji v. Chaitered 
Bank of India (L. R., 3 C. P., 451), “ Mutual credits 1 conceive to mean simply 
reciprocal demands which must naturally terminate in a debt." There is 
no demand or de))t until dishonour The dishonour is not the natural result 
of the drawing. The drawer only undertakes to pay the amount of the bill in 
case of dishonour either by non-acceptance or non-payment. 

The Cases show that at least there must be a credit which would naturally 
result in a debt. There is authority to show that there must be a credit which 
must result in a debt- -be it the one or the other. I think it is clear that, as 
far as the last four bills are concerned, the Bank is not entitled to the benefit 
of s. 39 of the Insolvent Act. It is to he noticed that there is nothing in the 
Indian Act to permit everything provable being set otT. 

There remains another question. Mr. Stokoe appears for the Bank and 
contends that it is e^ititled to set off the whole amount of tBe eight bills against 
the amount of the current account, and then to realize their securities and set 
off the amount against the rest of the debt. I do not agree with this conten- 
tion. In the first place, I do not think that such a course would bo in accord- 
ance with the contract. The agreement, which must be taken as being made 
with regard to each hill, gives the Bank power in default of acceptance or pay- 
ment to sell the particular goods and apply the balance to the amount of the 
particular bill ; in the event of surplus it may be applied to other debts, and it 
is only in such event that it can he so applied. There was an agreement to 
carry the proceeds of the securities to the floating account. If what Mr. Stokoe 
contends for were to be allowed, the result would be that more than what was 
contracted foi' would be applied to the other bills, instead of the surplus after 
applying the particular bill to the particular security. Much more, namely, the 
w’hole amount of the security, would be applied. This is, I think, going 
beyond the contract. In the second place, 1 do not think that the Bank could 
be in a better position after the insolvency than they would have been if no 
vesting order had been made. 

[139] If no vesting order had been made, the Bank would have been bound by 
the contract, and if they realized their securities would only apply the proceeds 
in terms of that contract. In the third place, all that the Bank can set off 
under s. 39 is their debt. If they choose to realize their security, the 
debt is not the amount of the origii^l bill, but the residue after the amount of 
the security has been applied towards payment. The result of these findings 
is as follows : — 

The amount of the account current at the time of the vesting ordef was 
B^32,403-l-0. Of this the Bank has paid the Official Assignee Rs. 12,554-11-2. 
This leaves a balance of Es. 19,848-6-7, for which this suit has been brought. 
The amount of the eight bills which were« dishonoured before the date of the 
vesting order is £8,420-2-5. The net amount realized by sale of the goods 
hypothecated against the eight bills was £7,477-0-6. Deducting this from 
£8,420-2-5 leaves £943-1-11, which at Is. 5d. per rupee, which is taken as 
the rate of exchange, is equivalent to Bs. 13,314-14-9. Deducting this sum from 
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Bs. 19,848-6-7 leaves Us. 6,583-7-10, for which there must he a decree with 
interest at 6 per cent, on decree and costs on scale No. 2. 

Decree for plaintijf. 

Attorney for Plaintiff : Messrs. Dignam, Eobtnson and Sparkes. 

Attorney for Defendant : Mr. M. Camel. 

T.A.P. 

NOTBB. 

[ Aa regards Dbtice ot dishonur, see (18S6) 20 Bom., 133 

As regards the necessity of dishonour, this case was dissented from bv Wallis J., in 
(1909) 33 Mad.. 53.] 
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PRIVY COUNCIL. 


The 6th and Qlsi November, 1891. 

Present : 

Lords Watson. Hobhouse. and Mobris, Sir Richard 
Couch and Lord Shand. 

.Tagat]it Singh Plaintiff 

ver&ua 

Sarabjit Singh Defendant. 

[On appeal from the Court of the Judicial Commissioner of Oudh.] 

Execution — Suit for pob&es.^ion of land ascertained after decree — Limitation, 
commencement of twelve years' — Claim in paii included in former 
dismissed suit — Cixnl Procedure Code (Act XIV of 1HH2), 
ss. 13, 42, and- 43 — Reference to pleadings and 
judgment to explain decree— Mesne profits 
, —Act XIX of 1868, s. 1 11. 

That a claim has been included in a previous suit, without its having been directly and 
substantially put in issue .iiid decided, does not upon the dismissal of that suit preclude a 
subsequent suit upon it. 

[1601 A consent decree of 1873 decided that alluvial land belonged to the plaintiff’s village 
Sipah. The area was judicially determined in 187G on a map of 1874, but actual possession 
was not obtained from the defendant, who owned villages on the opposite side of the river. 
The deor^-holder in 1877 included a claim for part of the same land in a suit for an accretion 
to another of his riparian villages, Khasapur, and the latter suit was wholly dismissed. 

To got possession of the land decreed in 1873 he then brought rout-suits against two 
tenants upon it, the defendant intervening unders. Ill of the Oudh Bent Act, 1866. Both 
the rent-suits were dismissed and, according to the right reserved in the latter section, the 
plaintiff, to establish his title in a competent Court, brought the present suit, inoluding in 
it the land which he had made part of his claim iii^the dismissed suit of 1877. 

Held, first as to limitation, that the twelve years, bar must be calculated from 1876, the 
date of the judicial aBoactainment of the land decreed. Secondly, on the question whether 
the diemissal of the suit of 1877 precluded farther suit for that part of the land which had 
been included in it, held, that it did not, and that s. 13 of the Civil Procedure Code was 
inapplicable. The pleadings and judgment in the suit of 1877 were referred to, showiiigt&at 
what belonged to Sipah had not been in issue, and that nothing respecting it had been, heard 
or decided. Thirdly, bsld, as to the rest of the land claimed in this suit, that there was no 
baron account of its omiH.sion from the suit of 1877. 

As to mesne prodts, it would have been open to the High Court to diieol an enquiry 
under s. 212 of the Civil Procedure Code. • 
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Appeal from a decree ( 18th 6ctober 1886) of the Judicial Commissioner 
modifying a decree (1st March 1886) of the District Judge of Lucknow. 

The principal questions on this appeal were — first, as to whether the suit 
was barred by limitation, Act XV of 1877, Schedule IT, Article 142 or 144 ; 
secondly, whether the claim for 2,226 bighas, part of the land sued for, was 
barrod under s. 13, Civil Procedure Code, as res judicata^ it having been 
included in a former suit, dismissed, against the same defendant , thirdly, 
whether the claim for the rest of the land sued for was barred by the rule 
against splitting claims under ss. 42 and 43, Civil Procedure. 

The minor Raja of Kapurthala, owner of an estate in the Baraitoh 
district which included the villages Sipah and Khasapur on the north bank 
of the Gogra, brought this suit, by Koer Harnani Singh, his guardian, against 
the Raja Sarabjit Singli, [161] talukdar of Ramnagar in the Bara Banki 
district, on t)ie south bank ; that taluk including villages Durgapur, Sissounda, 
Deoriya, and Para. The Gogra heie divides the districts, and the above sets 
of villages are opposite to one another. The plaintiil' claimed possession of 
2,679 bighas valued at Rs. 12,340 as being in villager Sipah, on the north side 
of the deep stream channel opposite to the defendant's villages. His title was 
under a decree of 3rd Febriiarv 1873. Mesne profits Rs. 5,526 were also 
sued for. 

The defence was, first, that under the decree of L873*no actual possession 
had been given, anl3 that the suit in 1886 was barred by time. Secondly, that 
by reason of the dismissal on 2nd April 1878 of a suit instituted on 16th 
January 1877, in the time of the present plaintiff’s father, to recover part of 
what had been decreed in 1873 as belonging to Sipah, it followed that under 
the 13th section, Civil Procedure, so much of the present claim as related 
to that part was barred. At the hearing the defendant insisted that as to the 
rest of the claim he liad a defence under the 42nd and 43rd sections, inasmuch 
as, according to his contention, thi^ ought also to have been included in the suit 
of 1877. 

The substance of the decree of 1873, and all the subsequent proceedings 
that are material, appear in their Lordships' judgment ; the origin of the dispute 
having been a change in the channel of the deep stream of the Gogra. With 
reference to what appears in the judgment of the *ludicial Commissioner, it may 
be mentioned that Kharram Rae, in whose name the suit of 1877 was brought, 
was manager of the Oudh estates of the Kapurthala Raj , aqd that the decree 
of 1873 was obtained by the preceding manager, Dewan Banna Mai. Also 
that, in 1882, the Kapurthala manager, resorting, in order to obtain possession, 
to the Revenue Courts, instituted in that year two rent-suits against alleged 
tenants on parts of the land now sudd for, and that in those suits the present 
defendant, the talukdar of Ramnagor, intervened under section 111 of the Oudh 
Bent Act, XIX of 1868, and successfully contended before the Deputy Commis- 
sioner of Bara Banki, who dismissed the suits, that though the holdings in dis- 

E ute fell within the boundaries of Sipah, the rents in question had been received 
16S] by Raja Sarabjit, as owner in good faith. The Revenue Court held that 
the matter was appropriate for a civil suit, and the appellate authority w*a8 of 
th^^me opinion. Hence this suit. 

The District Judge dismissed the suit. He held that, though not barred by 
limitation, it was barred as to the 1,226 biglias, as res judicata, those bighas 
having been included by the plaintiff*, the holder of the decree of 1873, in 
his subsequent suit of 1877. He applied section 13, Civil Procedure ; and as 
to the remainder of the claim, he held it barred by the rule against splitting 
claims, sections 42 and 43. 
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The Judicial Gonunissioner, on an appeal by the plaintiff, was of the same 
opinion, except to the last matter. As to this he reversed the decree of the 
first Court, decreeing possession of all but the 2.226 bighas. He refused mesne 
profits, for the reason given in the following extract from his judgment : — 

“ Omitting all arguments which go behind the decree of 3rd February 1878i 
and the execution proceedings, I4th January 1874, and the map 16th June 
1874, the defendant’s chief pleas are that lie has had adverse possession 
for more than 12 years, that the suit is barred as res judicata (referring to the 
Deputy Commissioner’s order of 2nd April 1878). and that the land in question 
has gradually accreted to his, defendant's, villages. 

“ I have already said that I consider it is wholly beyond the scope of the 
Court’s functions to discuss the propriety or otherwise of the orders passed in 
1873, 1874, and in 1876 (27th June 1871 is the date of the dafe/ia/na/na signed 
by the plaintiff). The practical questions for the Courts are — (1) can the lands 
then given to the plaintiff be now ascertained (2) Has the plaintiff by any 
action on his part debarred himself from obtaining further relief from the 
Civil Courts, in respect of any of such lands, and, if so, in respect to what 
lands is he so debarred ? In reply to the first question I think there is no sort 
of doubt that notwithstanding the fact tliat since this long litigation commenced 
the main channel of the Gogra has shifted considerably to the north, 
nevertheless the lands given to the plaintiff in 1874 and detailed in the map 
of June 1874 are capable of identification. A comparison of the map in the 
record of 1878, of the District Judge’s Court, with the map in the case decided 
on 28th April 1884, and the map, dated 16th June 1874, will [l63j 
sufficiently explain, to a person conversant with surveying, what the land was 
which was given to plaintiff in 1873-74 and its present locality. 

" As to tlie second question, 1 agree with the lower Court that the decision 
of the Judge in Kharrain Rao’s case bars the piesent claim as far as regards 
1,226 bighas of that claim. For those 1,226 bighas were comprised in the claim 
made in that suit, nnd that claim was decided on the merits and was wholly 
dismissed. The mere fact th.it the plaintiff then claimed it on an incorrect 
allegation that it was an accretion ol his village of Kliasapur seems to me 
immateiial. The material ]xiint is that ho claimed possession of it and his 
claim was disallowed. 

“ Nor can J allow tlio contention that the present minor Raja ought not to 
be bound b> Kharram Rae’s Hction. It seems to have been the ordinary prac- 
tice of the Maharaia of Kapurthala to bring suits relating to the Kapurthala 
estate in his agent s name, and in the very case before us the plaintiff is seek- 
ing to benefit by .a decision (3rd February 1873) given in a case so brought on 
behalf of the Kapurthala estates hy a mahager, Dewnn Banna Mai. Tn fact 
the vorv foundation of the present claim is the decree given in that case. So 
in the 1878 case, Khurram Kao,* the ostonsihie plaintiff, was acting for the 
Kapurthala estates as much in the minor’s time as in that of the minor's father. 

For these reasons I.am of opinion that section 13, Civil Procedure, bars 
the ]:gresent suit as regards '1,226 bighas. 

The lower Court has held that the suit as regards the rest of the land 
claimed is barred by sections 42, and 43, Civil Procedure. The grounds fo** ♦■hia 
conclusion are not clear to me. The lower Court has assumed that plaintiff 
has never had more than formal possession over any part of the deore^ land. 
But 1 do not find proof on the record to this effect. The defendant himself 
frequently limits himself to a declaration that plaintiff is not in possession of all 
the land claimed, and the plaintiff on several occasions has framed his prayer 
that his possession be confirmed where it exists, and that possession be granted 
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where nofc existing. At the time that the 1,226 bighas were claimed by 
the plaintiff, there is no clear evidence proving in respect to what other plots 
the plaintiff was then dispossessed, and how and since what time. All 
these points had to be [164 } proved distinctly before .it could be rightly 
decided that the plaintiff at the time he sued for the 1,226 bighas 
bad also a cause of action for other plots and had failed to sue 
on such causes of action. Again, seeing that the plaintiff had obtained 
formal possession from the Civil Court in 1876, any person remaining on 
the land so given to the plaintiff without his permission was a mere trespasser, 
and until the plaintiff had demanded Ijis lent from such person, there was 
nothing to show that payment would have been refused. Until such refusal 
to pay rent occuired, the plaintiff himself alleges tJiat he had no clear cause of 
action against the said tenant and his abettors. 1 think this contention is 
valid. For these reasons 1 disapproVe of the finding of the lower Court that 
this suit is barred by sections 42 and 43. 

“ Nor do 1 think that the suit is barred by reason of the adverse posses- 
sion of defendant for more than 12 years. And this for two reasons : — 

" First, because though there are vague, often conflicting, statoiiients as 
te the length of time that the defendant lias hy his tenants hold possession of 
portions of his land, there is notliing definite or precise either as to particular 
plots, or tenants, or periods. And again, in iinv case, the ionnal possession given 
to the plaintiff in 1876 a])pesrs to mo to clearly bring hiifi wuthin limitation. 

“For those reasons T modify the judgment below and decree to the plaintiff 
the land sued for less 1,226 bighas, res])ecting which J hold that (under section 
13, Act XIV, 1882), the plaintiff's claim is hariod by tlie judgment of Colonel 
Ghamier, Deputy Commissioner, Bara Banki, dated 2nd April 1878. 

** As to mesne profits, no evidence exists whatever to show that such are 
due ; and, moreover, the extraordinary supineness for years exhibited by tlie 
plaintiff after the decree of 1873, disentitles him to any relief under this head." 

On the appellant's appealing from that part of the above judgment which 
was adverse to him, the respondent bled a cross-appeal, which afterwards was 
dismissed for want of prosecution. On this appeal -- 

Mr R, V. Doifim, for the appellant, contended that the ludgment of 
the Appellate Court below, as to the partof the plaintitt's[165]claiin which was 
dismissed, and except so far as it reversed the decree ol the first Court, was 
W'rong No question existed as to the whole of the land now hued for having 
been decreed in 1 873 in favour of the ])laintiff”s father, his predecessor in 
title, as against tlie defendant, and there was no doubt that proprietary 
possession was at one time given, noniinall>, in the prcjceetlings In 1878 the 
District Judge did not consuler that he was dealing with, or dismissing, the 
claim to the 1,226 bighas no issue as to the title to them having been fixed, 
or disposed of, by him. It was a matter of mistake in identifying the land, 
that it was treated, in preferring the claim in 1877, as if it belonged to 
Khasapur ; but as soon as it was discovered that the land belonged to Sipah, 
nothing further was put forward, or decided, about this portion of the claim. 
To render section 13, Civil Procedure, applicable,* an issue as to the ^1,226 
bighas should have been raised, and the ownership should have been directly 
a^Mkeubstantially put in issue Tlie respondent could not, in this suit, dispute 
the title of this appellant to any of the lands comprised in the decree of 1873, and 
demanded in the execution proceedings. There was no reason why the remainder 
of the claim should have been included in the suit of 1877 ; and sections 42 and 
43 did not apply. Lastly, the appellant should have been declared entitled to 
mesne profits, and it was a case for the exercise of the power given by the 
212th or 244th sections. 
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The respondent did not appear. 

Their Lordships* jadjment, on the ‘iist November, Avas delivered by 

Lord Hobhouse.— The appellant is the Baja of Kapurthala, and the 
proprietor of estates >in Oudh on the banks of the Gogra river. The respondent 
is the Ra]a or Talukdar of Barnnagar, and the proprietor of estates on the other 
side of that river. There has been litigation between the two houses extending 
over many years. The present dispute commenced in the year 1871, when 
the appellant's father was living ; but his death has not, except on one point 
not neoesBsary to decide or state now, affected the question. There have been 
suits and cross-suits, appeals and cross-appeals, petitions and cross- petitions, 
sometimes by agents and sometimes by principals, and the parties have inter- 
changed places on the record so often that it is confusing to speak of them in the 
[f66j| character of plaintiffs or defendants. It will perhaps be clearer to call 
the appellant’s side Kapurthala and the respondent’s Barnnagar. 

In the month of December 1871, Kapurthala brought a suit against 
Barnnagar to assert his title to a tract of land on the banks of the Gogra ; 
aqd in .January 1872 Bamnagai* brought a cross-suit against Kapurthala in 
respect of the same land. x\fter a while the parties oame to a compromise, 
which was expressed in a decree dated tho 3rd February 1873, and pronounced 
by Colonel Chamier, the then Deputy Commissiorer of Bara Banki, in whose 
Court Bamoagar’s cross-suit was pending. The terms of the compromise 
were to the following effect* — Part of tiie land in dispute wftia to be attributed 
to Kapurthala’s village, Tappa Sipah. according to the Bevenue Survey map ; 
another part was to be attributed to Bamiiagar’s villages, Para and Deorya 
Tilkunia, according to the same map ; the remainder vvas to bo apportioned 
rateably to the villages above named. 

In December 1873 an order was made in the execution proceedings, 
ascertaining the acreage apportionable to each village , and it seems that 
Barnnagar was disappointed with the result, considered that he had been out- 
witted in the transaction, and began to offer opposition to the execution of 
the decree. In point of fact, he has successfully resisted its execution from 
that day to this — a state of things which appears to their Lordships to suggest 
grave doubts as to the cihciencY of legal processes in Oudh. 

After this point the execution proceedings dragged slowly on. It is not 
necessary to detail them. A map was made and signed hy Colonel Chamier in 
June 1874. In April and June 1876 orders were made for possession, and on 
the 27th June 1876 a receipt of possession was signed by Kapufthala’s agent, 
and the long dispute appeared to be finally decided on tho 1st September 1876, 
when Mr. Wood, then the Deputy Commissioner of Bara Banki, pronounced 
an order as follows : — 

“ After hearing the objections of the pleaders on both sides, the Court 
decides that the decree must be executed according to the map prepared by 
Colonel Chamier, dated 16th June 1874, and the southern boundary of the 
disputed land will be that drawn in the above map. If either party consider 
that J[167l they have any Jtelaim to lands thrown up by the river, they have 
their remedy hy a regular suit. 

*' This Court cannot go contrary to the map prepared by Colonel Chaciiar. 
The parties have been informed of this order, and as the decree, from the 
report of the Extra Assistant Commissioner, has now been executed, the papers 
will be consigned to the records.” 

A controversy then arose respecting alluvial land, which Kapurthala 
alleged to belong to another of his villages called Ehasapur. In one of the 
execution proceedings, a petition of the 37th June 1876, a statement was ma^ 
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on behalf of Kapurthala to the effect that Ehasapur land had by error been 
mixed up with Tappa Sipah land. Probably Deputy Commissioner Wood was 
referring to that acatement when be spoke of a regular suit being brought for 
lands thrown up by the river. However that may be, Kapurthala did, on the 
16th of January 1877, bring a fresh suit, the proceedings in which must be 
accurately stated, because the main question now to be decided is whether the 
decree does not exclude a large portion of tho relief sought in the suit now under 
appeal. 

The claim made is for possession oi 3,9:^ I highas 18 biswas in village 
Ehasapur, on the basis of ancient possession, by cancelment of possession 
wiongfully Ibaken by the defendant since tho month of June 1876. The record 
does not show what issues were settled, which is a defect, because the judgment 
of the Court is framed by reference to them. But the language of the judgment 
shows clearly enough to wliat they must have been confined. The case was 
heard on the 2nd April 1878 before Colonel Chamier, who was again Deputy 
Commissioner of Bara Banki. In giving judgment he said : — 

“The plaint sot forth that the land belonged to Ehasapur, but after 
a survey of the land the plaintiff discovered that he must abandon this 
contention, inasinuch as he holds land between Ehasapur and the land in 
suit, under a decree in a former suit, when it was assigned to Tappa 

Sipah, another of his villages It is quite clear from the map, the 

correctness of whiefj has not been impugned hy either pailiy, that the plaintiff 
has no business south of i he (logra under his [168} ownership of the village 
of Ehasapur. The fact appears to be that there is some doubt as to the exact 
land decreed to Tappa Sipah, and therefore tiie defendant applied for an amin 
to point it out, but the plaintiff asked that it might be postponed until this suit 
might be determined. But he that as it ma]^, tho plaintiff cannot complete bis 
possession under the Tappa Sipah decree by tacking on land to Ehasapur." 

After these observations the learned Judge proceeds to state his findings 
on the several issues. The material ones are — 

“ On the second issue I find that this suit cannot be maintained for land 
alleged to belong to Ehasapur when land decreed to Tappa Sipah intervenes. 

“ On the third issue I find by an examination of the present map A with 
the maps of the Revenue Survey, that the greater portion of land marked B in 
red is the exact site of defendant's villages Durgapur and Sissounda, and 
therefore it would ho manifestly impossible to decree the land shown in green 
to the plaintiff'. In my opinion the claim is without any fair foundation. 

“ The plaintiff should take steps to have the land defined which has been 
decreed to him under Tappa Sipah, and this judgment of course will not affect 
any of that land." 

And on these findings he dismissed the plaint. 

Kapurthala appealed to the Commissioner of Lucknow, Colonel Beid, who 
on the 20th June 1878 dismissed the appeal. In so doing he made the following 
observations : — 

“ The facts appear to be as set forth by the District Judge in his judg^pent, 
ind I agree with him that the claim, as laid, is quite untenable. 

But the District Judge himself remarks that there is some doubt as to 
tim exact land decreed to proprietor Sipah, and I am therefore of opinion that, 
on an assign (probably a misprint for application) to that effect being made by 
P. H. appellant, the District Judge should^ proceed to the spot and satisfy 
h mself by local inquiry, in presence of the parties, that bis decree has been 
proper, land has been assigned to Tappa Sipah exactly in accordance with his 
decree." 
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After this Kapurthala (who indeed was a little child, but their Lordships 
speak of the sets of principals and agents as all due to L169J the principals) 
addressed himself to the Sisyphean task of executing the decree of the 
3rd February 1873. On the lith October 1878 he addressed the Deputy 
Commisioner, praying " that proceedings may be taken as directed by the 
Commissioner of Lucknow in his order, dated 20th June 1878. A clear deter- 
mination of boundaries will probably put a stop to all litigations.” It is 
apparently to this application that the order which stands ne&t in the record 
relates. It was made by the Deputy Commissioner, Colonel Chamier, on the 
3rd March 1879, and is as follows : — 

” This is another h\e which Mr. Harington has not touched during his 
three months' incumbency. It is impossible now to take it up this season. It 
seems to me that, before the Raja of JCapurthala can expect the Court to 
ascertain whether or no a decree passed years ago was accurately executed or 
not, he should state the section of Act X, 1877, under which he applies, and he 
should present an accurate map of the land showing what he is entitled to 
under the decree, and what he does not hold. 

" Papers to be tiled.” 

Their Lordships cannot refrain from observing that this appears to them 
a very unsatisfactory way of dealing with such a business , tlie land to which 
Kapurthala was entitled under the compromise was not ascertained and put 
beyond the reach of dispute till September 1876. In the sui>t of 1877 it appeared 
that there were still some doubts as to the exact land, and m the final judg- 
ment given in that suit, on the 20tb June 1878, it was intimated to Kapurthala 
by the Commissioner, Colonel Reid, that on his application the District Judge 
should proceed to the spot, and satisfv hinrjaelf that land has been assigned 
to Tappa Sipah iti accordance with bis decree. The District Judge and 
the Deputy Commissioner appear to be one and the same ollicer. in October 
1878 Kapurthala asks the Deputy Commissioner to do what Colonel 
Reid said he ought to do. And then, after five months’ delav, not imputed 
to Kapurthala but to Mr. Harington, he is told that his decree was 
passed years ago, and that, before anything can bo done, he should state under 
what section he applies, and present an accurate map of the land showing 
what he is entitled to, and what ho does not hold. Now, when Kapurthala 
made tliis application, the land had been tiiiallY and etieotually ascertained 
[l70] barely more than two years. The Court was in possession of the map of 
1874 (Colonel Chamier’s own map), which the Courts had taken as conclusive. 
The execution sections of the Code, if unknown lo the Deputy Commissioner, 
could have l^een referred to at once. What Kapurthala was entitled to was 
the land awarded him by the decision resting on the map of 1874. What ho 
had not got in actual possession was the matter to be ascertained by the Deputy 
Commissioner or his officers, and was in fact ascertained by his successor in 
the course of a day's visit to the spot. 

It is not very surprising that, after this repulse in the Civil Court, Kapur- 
thabk should have trieil whether he could get assistance from the Revenue 
Court. On the '28th January 1880 he procured an order for the erection of 
boundary marks, according to the decree of February 1873. Baoanagar 
appealed, but though his appeal was dismissed, nothing efieotual was doneiill 
the 2nd February 1881, when Mr. Forbes, Deputy Commissioner, visited the 
spot, ascertained the boundary line adjudged under the decree, and ordered 
pillars to be erected. At the same time he found that the adjudged land, 
within certain lines which he laid down on a map, was in the possession of 
Bamnagar, who strongly urged* his right to refnain in possession until ousted 
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in due execution of the Civil Courlr decree, end denied the right of the Revenue 
authorities to lay down boundaries except on the basis of actual possession. 
The boundaries, however, were laid down on the 11th August 1R81, as appears 
frono an order of that date. 

Kapurthala’s next step was to bring rent-suits against tenants who paid 
their rent to Bamnagar. He got decrees on the 19th June 1882 from the 
Extra Assistant Commissioner, against the tenants, and notwithstanding the 
intervention of Bamnagar. But on appeal it was decided that the question 
was not within the competence of a Bevenue Court, but should appropriately 
be decided in a Civil Court. This decision was upheld by the Judicial 
Commissioner, who by order, dated the 14th Octob(3r 1882, dismissed Kapur- 
thala’s appeal, saying, “ I quite agree with the Deputy Commissioner , if the 
appellant has any claim to the land, he should sue Raja Sarabjit Singh in the 
Civil Courts." 

It appears to their Lordships that those decisions were right, but their 
effect was to throw Kapurihala hack again upon the [t?!] Civil Courts After 
two failures, owing to want of proper formalities, and much loss of time in 
consequence, the plaint in the present suit was presented and received on 
the 5th February 1886. It claims 2,679 bighas 11 hiswas of land under the 
decree of February 1873. 

The first question, going to the entire suit, is whether it is barred by time. 
Both of the Courts below* have decided this point in favour*of Kapurthala, and 
their Lordships concur with them It is true that the compromise which is 
the foundation of the claim dates from February 1873, but the land which 
accrued to Kapurthala under the compromise was not ascertained till the 
proceedings in 1876. Therefore, without considering the effect of any of the 
subsequent litigation, June 1876 is the very earliest time at which a right to 
recover the land in suit accrued to Kapurthala, and that is less than 12 years 
before the reception of the plaint. 

The Deputy Commissioner, Colonel Newberry, dismissed the suit with 
costs. As to 1,226 highas 6 bis was, he considered that the dispute had been 
previously decided in the suit of 1877 by the decree of the 2nd April 1878. 
As to the vest of the lands claimed he held that the case fell within the sections 
of Civil Procedure Code (42 and 43) which relate to the splitting of claims. 

On appeal by Kapurthala the Judicial Commissioner affirmed the decree, 
so far as it relates to the 1,226 bighas 6 biswas comprised in the suit of 1877. 
But as to the vest of the claim he varied the decree, and decided for Kapurthala. 
In the latter part of the Judicial Commissioner's decree tlieir Lordships entirely 
concur, and as there is no appeal from it by Bamnagar, they need not.further 
examine that part of the case. But Kapurthala now appeals from the rest of 
the decree, and the question is whether it can be maintained. 

Botli the learned Judges grounded their opinion on the fact that the tract 
of land claimed in 1877, being 3,921 bighas, included the 1,226 bighas belong- 
ing to Tappa Sipah, and that the claim was dismissed That, they say, is 
conclusive. The Judicial Commissioner says the mere fact that Kapurthala 
claimed it as belonging to Khasapur is immaterial. And as to the direction 
given by the Courts to have the Tappa Sipah lands defined, the Deputy [179] 
Oopimssioner says it is the decree which contains the formal adjudication, and 
itis not possible to amplify the decree from the judgment. But the fact that 
Kapurthala in 1877 claimed the whole tract as belonging to Khasapur, and 
that, when part was found not to belong to Ivhasapur but to another 
of his villages, he was left to recover it in another way, may be very material. 
And when a decree simply dismisses a suit, it is necessary to look at the plead- 
ings and judgment to see what were the points actually heard and decided. 
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Section 13 of the Civil Procedure Code does not enact that no property 
comprised in a suit which is dismissed shall be the subject of furtheriitigatlon 
between the parties. What it does enact is that no Court shall try any suit 
in which the matter directly and substantially in issue has been directly and 
substantially in issue in a former suit, and lias been heard and finally decided. 
Was then the title ttjTappa Sipah lands put in issue by the suit of lb77, and 
was it heard and finally decided against Kapurthala?« 

The proceedings have been stated above at some length. Their Lordships 
will recapitulate them. Kapurthala claimed a large area as belonging to Khasa- 
pur. Whether land belonging to Tappa Sipah was included in that area by mistake, 
or in the hope of getting some advantage in the other dispute, does not appear. 
It must be remembered that far the greater portion of these disputed lands is 
still uncultivated and jungle. Anyhow,* the fact was discovered by a sur- 
vey gsade in the suit of 1877 ; it appeared that doubts had been raised as to 
the position ot the land decreed to Tappa Sipah ; Bamnagar asked for an amin to 
point it out, but Kapurtliala preferred to have the suit decided first. The 
decision is that the land not hulonging to Tappa Sipah belonged to two of 
Bamnagar’s villages, rather more, apparently, than two-thirds of the whole. But 
it is clear that the moment land was shown to belong to Tappa Sipah, it was 
considered as out of the suit. Both Courts treat it so, and both Courts direct 
Kapurthala to get the Tappa Sipah land ascertained. Their Lordships cannot 
see what matter respecting Tappa Sipah was in issue heMveen the parties, or 
what was heard or decided. It seems to have been the express intention of both 
Courts to decide nothing about [1733 Tappa Sipah. Yet, according to the 
view now put forward, the moment that this suit was dismissed Kapurthala 
was deprived of all right to recover those 1,226 bighas, and was incompetent to 
take the proceedings which the Courts contemplated. 

The only remaining point is that of mesne profits. The Deputy Com- 
missioner says there is no proof. There is some proof, because the rent-suits 
show that Bamnagar was receiving rent for some of the land. But it is quite 
competent for the Court to direct an inquiry under s. 212 of the Code. 
Bamnagar has for a number of years kept Kapurthala out of property which 
clearly belonged to him, and it would be a denial of justice not to make him 
account for the profits The Judicial Coininissioner says that Kapurthala 
ought not to have any mesne profits, because of his extraordinary supineness 
for years. To their Lordships it seems that Kapurthala has been 
constantly endeavouring, through great discouragements, and sometimes 
by mistaken proceedings, but with no great intervals of time, ever 
since Feb ruary 1873, to get the land which he was entitled to under that decree, 
and that Bamnagar has been thwarting him by every device in his power, 
with a success which is very lamentable, and that, even if supineness could be 
properly treated as equal to a bar by lapse of time, there is in this case no 
supineness which affords a reason for leaving Bamnagar to enjoy the fruits of 
his illegal and wilful holding on to land not his own. 

* Their Lordships are of opinion that both the decrees below should be 
discharged, and that a decree should be made for the plaintiff for possess^n, 
according to the prayer of his plaint, and for mesne profits, with an inquiry as 
to the amount. Whether this decree will be more fruitful in results* than 
former ones have been their Lordships cannot tell, but it is to be hoped that 
the Oudh Government will see its way to give suitors what the Oourts of law 
award to them. The plaintifi should also have the costs of suit in the first 
Court, and of the appeal before the Judicial Commissioner, and the costs of 
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this appeal. Their Lordships will humbly advise Her Majesty in aooordanoe 
with this opinion. 

Appeal allowed : inquiry as to mesne proUts directed* 
Solicitors for the Appellant : Messrs. Barrow and Rogers. 
a B. 


NOTES. 

[ Reference may be made to the pleadingR to asccrtsiiii whether a given point was ret 
jvdtcata .—24 Cal , 504 , 21 Mad., 344 , S C L J. .it 624 , 1 C. L. J., S3T , 31 Cal., 95. 

■ Aa regards res judicata of matters not in iisuo diroutly etc., see also 86 Cal., 961 ; 9 
C. W. N.. 679 , 26 Bom., 115.] 


[174] PfHVY COUNCIL. 

. Tlie IJtfi November, 1891. 

Present : 

Lords Watson, Hobhouse and Morris, Sir R. Couch, and Lord Shand. 


Partiab Bahadur Bingli Appellant 

versus • 

GhitiJhl Singh and others Respondents. 


[On appeal from the Court of tlie Judicial Commissioner of Oudh.] 

Account between debtor and creditor —Special directions as to sums borrowed 
by an agent m collusion with creditor — Restriction of the principals 
liability to those debts only which wore shown to have 
been ju^t — Burden of proof . 

Fraud and undue influence having been found, with the result that a decree cancelled 
transfers executed iii favour of a creditor by a ialukdar whose nianiiger had received in 
his name money forming the consideration for the triinsfers, an account was directed to bo 
taken of the sums actually due and payable b> the principal. Directions were gnen for the 
payment, not of all the money received from the creditor bv the manager, but only of sums 

(a) shown to have been lent by the creditor to the principal bimsclf personally, and of those 

(b) received by the manager on behalf of the pnncip.il in the course of a prudent manage- 
ment. The burden of proof lay on the creditor of showing that any particular advance fell 
within the class* ^6^ , and where the advance having been received by the manager, had been 
partly used in payment of Government revenue, duo on the estate managed by him ; held 
that the Court below had rightly presumed that the rents should have covered the revenue due ; 
and this presumption having to be met, it was for the creditor to bring proof to overcome it. 

Appeals from two decrees (3rd December 1887) of the Judicial Commis- 
sioner of Oudh, varying two orders (1st March 1887) of the District Judge of 
Bai Bareilly. 

These consolidated appeals, two cross-appeals having stlso been filed but 
not pvosecuted, related to the orders made by the District Judge in carrying 
out (section 394, Civil Procedure) the directions contained in the order of Her 
Majesty, which followed the judgment oT their Lordships, dated 24th June 
1884, in Ajit Singh v. Bijai Bahadur Singh, and the cross suit [(I. L. B., 11 
OaL, 61 ; L. B., 11 I. A., 211). Another suit brought by the Bani against 
Ajit Singh was barred by limitation ; see I. L. B., 15 Cal., 58.] That judgment 
was given upon appeals in two suits, of which the first was instituted by the 
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predecessor in estate of the present appellant against Baja Bijai Bahadur Singh 
a talukdar, of Oudh, and his wife, Bani Janki Kunwar, she having been made a 
,[175] defendant, as she alleged an assignment to her from her husband. The 
claim was for Bs. 1,37,441, due upon an hypothecation of a taluk by deed 
executed on the 19th June 1878, to secme repayment of the aggregate amount 
of several loans. 

The second suit was brought by Bijai and his >^fe against Baja Ajit Singh 
for the recovery of possession, together with mesne profits, of certain property 
comprised in a sale deed of 26th May 1879, and for cancellation of the deed, 
on the ground of fraud, undue influence and want of consideration, said to 
have been attendant in the transaction. The decision of 24th June 1884, on 
those appeals, affirmed the finding of the Courts in India, the Judicial 
Commissioner having concurred in the view of the District Judge, and in 
his findings as to the incapacity of Bijai, the advantage taken of his 
weakness by Ajit, and the collusion of the latter with Wahaj-ud-din, the 
untrustworthy manager of Bi]ai’a estate. The appeals of Ajit wore dis- 
missed by the judgment of 24th Juno 1884, which affirmed the above. 
But, oc the pross-appoal of Bijai their Lordships were of opinion that 
the judgments below erred in making him responsible for all the advances 
made by Ajit, without considering how much of them had actually gone into 
the hands of Bijai himself, and what had been spent by the manager. They 
were also of opinibn that Ajit could not claim against Bijai merely by showing 
that he had paid money to Wahaj-ud-din. lie must show, further, that 
his advances were really applied to the benefit of Bijai, or were properly 
borrowed in a due course oi management. As to these points they advised 
amendment of the decrees of the Judicial Commissioner, and that the suits 
should be remitted to India for the accounts to be taken on this latter 

basis. On the receipt of Her Majesty’s order, according to the above, the 

District Judge of Bai Bareilly, having appointed his munsarim to examine, 
under s. 394, Civil Procedure, the accounts, the munsarim reported, 
in the first suit, that Bs. 1,14,961 were due to Ajit Singh for principal 
and interest in respect of the hypothecation deed of the 19th June 1878, 
and in the cross -suit he found that Bs. 41,650 was due for principal and 

interest in respect of the salS deed of the 26th May 1879, from which Bs. 

5,100 had to be deducted for mesne profits, leaving a balance of Bs. 36,550 
[176] due to Ajit. These reports were approved by the District Judge on the 
1st March 1887, but were modified, unfavourably to the present appellant, by 
the Judicial Commissioner in the judgment now appealed from. 

The parties to the appeals, disposed of by the order of 1884, having died 
in the interval, they were represented by the present appellant and respondents. 
Three different persons — Baja Chitpal Singh, Bhuron Baksh Singh, and Lai 
Sheo Partab Singh (the first two claiming each as nearest sapindato Bijai, and 
the third as nearest sapinda of Bani Janki Kunwar) — were entered on the 
record of the proceedings. On these appeals, 

Mr. J. Oraham, Q.C., and Mr. B. W Doym appeared for the Appellant and 
Cro^B-respondent, Partab Bahadur Singh. 

The Bespondents and Cross-appellants, Baja Chitpal Singh and othwB, did 
not appear. 

For the appellant it was argued that the District Judge was right in 
allowing, as borrowings consistent with prudent management, all monies 
borrowed, and applied, by Wahaj-ud-din, for payment of Government revenue; 
and that the Judicial Commissioner bad no evidence before him that there 
were then rents in hand applicable to such payments^ 
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The enfcire amount of Bs. 20,445, part of the consideration cf the deed of 
sale of the 26th May 1879, of which sum the receipt was admitted by 
Bijai before the Begistrar, should have been allow id. 

Counsel for the appellant having been heard, tlieir Lordships’ judgment 
was delivered by 

Lord Bhand.— This case is the sequel, or, more properly, the second 
part, of a case which has *'alreadY occupied their Lordships’ attention (I.L.B., 
11 Cal., 61 ; L. B., 11 1. A., 211. Another suit lirought by the Bani against 
Ajit Singh was barred by limitation ; see I L. B , 15 Cal., 58). 

The creditor, Baja Ajit, who is now represented by the appellant, sued 
his debtor Baja Bijai, now represented by Baja Chitpal and others, for 
payment of certain sums which were stated to be vouched by a number 
of different securities. The Court Tbelow had given him a decree for a very 
considerable ll 77 j amount. As the result of the argument before their Lordships 
this decree was recalled, and the case was remitted with certain directions to 
the Court below ; and as a key to the meaning of these directions, it seems 
desirable to read the following passage in the judgment then delivered by this 
Board : It is true that there is no direct evidence in the record of a conspiracy 
between Ajit and Wahaj-ud-din : but they acted together against the interest 
of this unfortunate talukdar,” the talukdar being the defendant in the case. 
“ His agent inducec^ him to sign a number of bonds for sufns of money which 
have been found not to be necessary for the purposes of the estate , and Ajit, 
whose duty as a relative, a friend, and a neighbour of Bijai, a man of weak 
intellect, was to have warned Bijai against Ibe proceedings which were going 
on to his own ruin, so far from doing this, acts in concert with the unfaithful 
steward, and not only does he act in concert with him, but Iio profits prin* 
cipally by their joint transactions.” 

That being the view which their Lordships then took of the relation be- 
tween the parties, they were unable to atlirm the judgment giving decree 
for the large sums to which reference has been made, and a remit was made 
to the Court below to take the following accounts “ 1. An account of such 
sums advanced or paid by Baja Ajit Singh by way of consideration for the 
said deed of the 26th May 1879, as shall be proved to have been paid to and 
received by Baja Bijai }3ahadiir Singh personally 2. An account of such 
sums advanced or paid by Baja Ajit Singh by way ol consideration for the 
same deed as Wahaj-ud-din would have been justified in borrowing in course 
of a prudent management of Baja Bijai Bahadur Singh’s estate. 3 An 
account of what is due upon such advances or payments for simple interest at 
8 per cent, from the date of each advance or payment to the time of 
repayment.” 

The two classes of advances then which were to lie allowed were, first, 
advances which the creditor was able to prove had been paid to and received 
by Bijai Bahadur personally ; secondly, advances which the creditor was able 
to show Wahaj-ud-din, the manager,' would have been justified in borrowing 
in the course of a prudent management of his principal’s estate That Wng 
BO, an [178] investigation has taken place in the Court below, and the ques- 
tions which are now raised are really questions of acoounting, but to some extent 
they raised questions of prinoiple. Thlair liordships, as the result of full 
argument, have come to the conclusion that there is really no difficulty attend-r 
ing the decision of the case, that the judgment of the Judicial Commissioner 
is sound, and that it has been put upon grounds which their Lordships are 
prepared to affirm. 
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The creditor, the plaintiff, has been allowed credit for all the sums which 
have been paid to and received by Baja Bijai Bahadur personally. It is said 
there is one sum which it has been proved was paid to him personally which 
has not been allowed. That will be spoken of immediately. But the main 
controversy has arisen upon the second branch of the remit, as to whether 
sums under that branch have been improperly disallowed. 

It will be necessary shortly to notice the items seriatim. The judgment 
of the Judicial Commissioner, so far as it is complained of, is to be found on 
page 40 of what is called record No. 3 , and the first item objected to is this : — 
A sum of Es. 6,000, borrowed on the 2nd February 1877. The facts stated 
about it are these ; Bond executed in favour of Bislieshar Singh and 
Sheo Day al Singh, servants of Baj ah A jit Singh, registered at the instance 
of Wahaj-ud-din, who received the con^deration before the Sub-Begistrar. 
The munsai'im allowed Bs. 4,220-7-9, and disallowed the remainder, and the 
District Judge endorsed the munsarim's report. Bupees 4,221-7-9 were paid 
into the Partabgarh Tashil in payment of the Ciovcrnment revenue.” The 
learned Judge adds “For such payment Wahaj-ud-din had no business to 
borrow money in Februiiry, just arter the rents from the tenants had been 
realized. 

This item raises the legal question whether, upon the facts admittedly 
proved, the plaintiff Js entitled to credit for this sum. The facts proved are 
these : in the first place the money was not paid to the dofondant himself, but 
was paid to Wahaj-ud-din ; in the second place, it is shown that to the extent 
of Bs. 4,221, that money was applied in payment of Government revenue in 
connection with the estate. Is that sufficient to entitle the plaintiff' to credit? 
In order to settle that, it is necessary to have in view the terms of the remit, 
which have already been set out. It [179]| appears to their Lordships to be quite 
clear that the onus of proving that any particular sum or advance falls within the 
second heading of the remit lies on the creditor , and the only proof that is here 
advanced is that money did find its way into this manager's hands, whose 
management was distrusted by their Lordships in their former judgment ; and 
secondly, that it w^as used partly by way of payment of revenue , but as to the 
necessity for resorting to boi rowing money for payment of revenue, or us to any 
state of facts that could justify that, so as to make it a loan obtained in the 
course of a prudent management of the estate, there is no evidence whatever. 
It must be assumed, in the first instance, that a manager having the whole 
rents of an estate to deal with would have the moans of at least meeting 
the necessary payments of Government revenue, and if that presumption is 
to be met, the creditor must bring proof to overcome it. So far from there 
being evidence of that kind, as pointed out by the Judicial Commissioner, there 
is a great deal to show the contrary. He lofers to the fact that it had been 
shown that VVahaj-ud-din was an imprudent and dishonest manager, 
and that, according to his own deposition, he had been wasting the money of 
the estate in supporting a horde of relations, friends, and dependants, from the 
income of his master's property. It appears to their Lordships to be quite 
clear, .therefore, that upon this item of the account, the mere circumstance 
that the money in part found its way in payment of Government revenue [s no 
proof that there was a necessity for its so being used, or that this was done in 
the course of a prudent managemeut. The judgment given on this item seems 
really to settle the main points in the case, because the others generally fall 
under the same principle. 

The next item mentioned is “ Bupees 2120 borrowed by Wahaj-ud-din 
on a promissory note signed by himself”. As to that the Judicial Commissioner 
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says that there is *'no proof whatever that he borrowed this money in the 
real interest of the estate/’ Counsel for the appellant pointed out, no 
doubt, that this sum was mentioned in one of the bonds which had bden 
granted, but the fact of its being there mentioned was no evidence whatever 
that the money, although received by Wahaj-ud-din, had been borrowed in the 
interest of the estate, or in the course of a reasonable management. This 
item was not only disallowed bv [1803 the miinsarim in his report, but also by 
the District Judge and by the Judicial Goinmissioner , and there is, therefore, a 
concurrent finding of fact by those two Judges, which their Lordships would 
not disturb — that there is no proof that the money was required for the 
purposes of a prudent management of the estate. 

The next item is ; Rs. 2,000 advanced on the 17tli February 1878 on a 
promissory note.” That money was .stated by the Judicial Commissioner to 
have been "realized by Waha]-ud-din, w'ho devoted Rs 1,000 to the payment 
of Government revenue,” and was disallowed bv him, also for the reason which 
he had previously given, and which their Lordships think sound These items 
dispose of the case so far as regards the main suit. 

In the cross suit there are only two items that have lieen brought under 
their Lordships* notice. In regard to the first of these, item (^), a sum of 
Rs. 11,773-10-0 their. Lordships think that it stands precisely in the same 
position as the other items already referred to, having merely this support to it, 
that it is proved thd» money went in payment of Government revenue. There 
is no proof whatever that it w'as lequired to be so used , or that there 
were no rents sufficient to have paid the whole of the Government revenue ; 
and therefore this item is disposed of by what has been already said. 

There remains only the item (c), with respect to which it is said there is a 
speciality, to take it out of tlie rule with regard to the other items. What is said 
about it IS this. It is mentioned in the deed of the 26th May 1879, as having 
been received in cash by Raia Bijai Bahadur, but the Judicial Commissioner 
says in regard to it: "On looking over the evidence, 1 am satisfied in coming to 
the same conclusion as the District Judge as to Wahaj-ud-din being the real 
recipient of the whole of this money, amounting to Rs. 20,445. lie can only 
satisfactorily account for Rs. 15,510-10-0 paid into tlie Government Treasury 
as revenue; but, as I have said before, money should not have been borrowed 
on that account.” 

Now in regard to this item it has boon submitted by tho Counsel for the 
appellant that there is evidence to sliow that it was paid to Bijai Bahadur him- 
self, and what is relied on is simply a narrative in one of the deeds, together 
with a statement by tho Registrar that tho correctness of what was stated 
in the deed [181] had boon affirmed hyBijai Bahadur. The question whether 
the money really was ever paid to Bijai Bahadur personally seems to have been 
made the subject of very careful investigation, in the first place before the 
munsarim, and again by the Judge of fiist instance, and finally by the Judicial 
Commissioner. What the mun^firim says about it is this. He presents a 
report to the Court in which he classifies the- moneys. He puts under one 
schedule all the money that lie is satisfied was paid personally to Bijai Baha- 
dur ; m the second schedule he puts the money that was not paid to Bijai 
Bahadur personally, but was paid to Wahaj-ud-din, and that item of Rs. 20,445 is 
entered in the second schedule, the reason given being this:— "As to non-rooeipt 
of money by Bijai Bahadur himself, see evidence of Registrar and finding of 
Court at page 267, Rs. 15,610- lO-O paid into treasury, as proved by Dakhila 
at page 53, remainder not proved beyond Wahaj-ud din’s account, which is 
untrustworthy.” Accordingly he holds upon the evidence before him, having 
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gone into the whole matter, that, although no doubt Bs. 15,510-10-0 of this 
money found its way to the treasury, yet it was all money that was not paid to 
Bijisi personally, but to Wahaj-ud-din. That report of the munaarim was 
approved of by the Judge of first instance, and by the Judicial Commissioner. 
There is therefore the concurrent finding of fact by those two Judges, that this 
money was paid to Wahaj-ud-din, and it must come under the principles to be 
applied to money so paid. It has not been proved that any part of it was 
expended in a course of prudent management of the estate by him, and accord- 
ingly it has been properly disallowed. 

On these grounds their Lordships will humbly advise Her Majesty to 
affirm the judgments of the Judicial Commissioner and dismiss the principal 
appeals. The cross appeals must stand dismissed for non -prosecution. Their 
Lordships make no order as to costs. 

Appeals dismissed. 

Solicitors for the Appellant, and Cross-Bespondent, Baja Partab Bahadur 
Singh ; Messrs. Lnwford, Wato house, and Law ford. 

Solicitors for the Respondents : Messrs. T. L. Wilson and Co. 

C. B. 


NOTES. 

t See also Boddu v. Qoli (1918) 18 I. C., 953 


[182] FULL BENCH. 

The 25th November, 1891. 

Present . 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsbp, 
Mr. Justice Norris, Mr. Justice Pigot and Mr. Justice Ghosh. 


Debendro Kumar Bundopadhya and others Opposite Party 

versibs 

Bhupendro Narain Dutt and others ....Petitioners."" 


Bengal Tenancy Act \V I 11 of 1885}, s. I58^1ncidents of tonancy, appli- 
cation to determine — Admission of tenancy, effect of. 

An application made nominally for the determination of the incidents of a tenancy, 
but substantially for the purpose of setting aside the lease under which the tenant came into 
possession, does not come within the scope of section 158 of the Bengal Tenancy Act. 

Per Petheram, G. J., Prinbep, Pigot, and GI^SE, JJ.—An admission of a tenancy in 
order to give jurisdiction undSr section 168 does not bring the case within the meaning of the 
section, the object of the section being to enable the Court to ascertain what are the inoideuts 
of the existing arrangements between a landlord and his tenant and not to enable the^Ooirrtf 
in effect, to make a new oontract for parties between whom no contract was in existence *at 
and before the date of tbe application. 

Per NORBIB, 3 . — The true construction of the application was a question for the 
determination of the Division Bench. 

* Full Bench on Miscellaneous Appeal No* 16 of 1891 •.from the order of Babu Amrito 
Ltd Chatterji, First Subordinate Judge of ih^SA-Parganas, dated the 99th September 18M. 
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This was an application to the lower Court on the part of the respondents, 
three of whom were brothers, and the fourth the son of a deceased step-brother, 
under section 158 of the Bengal Tenancy Act to have determined by the Court, 
under the provisions of that section, (a) the class to which the appellants 
belonged, that is, whether they were tenure-holders of a permanent character 
or not, and whether the rent payable by them was liable to enhancement or 
not during the continuance of their tenure ; (5) the rent payable by them at 
the time of the application. 

The appellants (the opposite party in the lower Court) held the lands in 
suit, being part of Sunderbun lot No. 44 under a certain dur-rrmiruBi pottah, 
dated the 18th Assin 128*4, purporting to have been granted by Bhupendro 
Narain Dutt, applicant No. 1, for himself, and as guardian of Jotendra Narain 
Dutt, applicant No. 4, who was a minor, and by one Bhobo Sundari Dasi, 
[lS83 the mother of Gyanundo Narain Dutt and Norendra Narain Dutt, the 
applicants Nos. 2 and 3, who were minors, Bhobo Sundari Dasi being the 
executrix of their father's will. The respondents (the applicants in the Court 
below) contended that the pottah was obtained by misrepresentation, Bhobo 
Sundari Dasi having no right to grant a kaemi pottah, that they were not 
hound by it, and the appellants (the opposite party in the Court below) 
had therefore acquired no kaemi title to the lands under the pottah. They 
admitted that the opposite party were their tenants, but contended that the 
tenancy was of a non -permanent character. * 

The defence sel up was that the application was virtually one to set aside 
a mourusi pottah, and as such not within the scope of section 158 of the Ben- 
gal Tenancy Act. The opposite party also pleaded limitation ; that there was 
no fraud or misrepresentation ; that Bhobo Sundari Dasi had full authority un- 
der the will to grant the pottah ; that she as natural guardian of the minors 
was competent to make the grant for the benefit of the estate, and that the 
lease had been ratified by the minors upon their coming of age ; and that 
the applicant No. 1 having granted the lease with the sanction of the District 
Judge, the lease was a valid one; and that they had spent a large sum of 
money in reclaiming the land. 

The Subordinate Judge, upon the authority of Bhupendro Narayan Dutt 
V. Nemye Chand Mondul (I. L. B., 15 Cal., 627), held that the applicants were 
entitled to have the validity of the lease enquired into and determined under 
section 158 of the Bengal Tenancy Act. He further held that the application 
was not barred by limitation; that the allegations of fraud and misrepresentation 
had not been made out ; that the lease was binding as regards the shares of 
applicants Nos. 1 and 4 . that as regards the shares of the other two applicants 
the lease was invalid, their mother Bhobo Sundari alone having no power 
under their father’s will to grant such a lease; and that the acts relied on by 
the opposite party did not amount to any ratification of the lease. 

From this decision the opposite party appealed to the High Court. 

The Division Bench (PlOOT and Barerjee, JJ.), after hearing arguments 
on both sides, referred the case to a Full Bench. 

C184] The order of reference was as follows : — 

^ This is an appeal from an order made on an application under section 
158 of the Bengal Tenancy Act. 

The applicants who are three brothers, and the minor son of a deceased 
brother, represented by his certificated guardian, the applicant No. 1, in their 
application, amongst other things, set out — 

That the opposite party were in occupation of a portion of the lands of 
Sunderbun lot No, 44, belonging to t]pie applicants in equal shares, under an 
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alleged permanent lease granted by the applicant No. 1, for self and as guardian 
of his minor nephew, applicant No. 4, and by Bhobo Sundari, mother and 
guardian of applicants Nos. 2 and 3, who were then minors. 

That the said lease was invalid, as it was obtained by fraudulent mis- 
representation of facts, and as Bhobo Sundari had no power to grant any lease 
on behalf of applicants Nos. 2 and 3. 

That the opposite party had no permanent interest in the land occupied by 
them, but the applicants admitted that they were Tion-pcrmanent tenants. 

That the opposite party had not come to any proper settlement of the land, 
though repeatedly called upon to do so. 

And the application concluded with asking the Court to determine — 

(а) the class to which the opposite party belonged, that is to say, whether 

they were permanent tenure- holders or not, and whether their rent 
was liable to enhancement during the continuance of their tenure ; 

(б) the rent payable by them at the time of the application. 

The opposite party in their petition of objection urged that the application 
in this case was really a suit tor sotting aside their lease, and did not come, 
within the scopo of s 158 of the Bengal Tenancy Act, and that the right of the 
applicants Nos. I, 2 and 3 to set aside the lease was barred by limitation, and 
on the merits of the«caso, they denied the charge of fraud and misrepresenta- 
tion, and alleged that the lease was obtained in good faifth, and was for the 
benefit of the lessors ; that the grantors of [185] the lease had full authority to 
grant it; that applicants Nos. 2 and 3, after attaining majority, took rent from 
them and ratified the lease, and that tho> had spent a large sura of money 
in reclaiming the land. 

The Court below has held that the applicants are entitled to have the valid- 
ity of the lease enquired into and determined hy an application under section 158 
of the Bengal Tenancy Act , that the application is not barred by limitation , that 
the allegations of fraud and misrepresentation have not been made out ; 
that the lease is binding as regards the shares of applicants Nos. 1 and 4 , that 
as regards the shares of the other tw'o applicants, the lease was invalid ; their 
mother Bhobo Sundari alone having no power under their father’s will to grant 
such a lease, and that the acts relied upon hy the opposite party did not amount 
to any ratification of the lease 

The first point urged in appeal against this decision, on behalf of the 
opposite party, is that an application like the present does not come within 
the scope of section 158 of the Bengal Tenancy Act. 

In our opinion this contention appears to be well founded. It is admitted 
in this case that the opposite party came upon the land under the lease now 
sought to be set aside, and that that lease was the solo origin of their tenancy. 
That being so, it would seem unreasonable that the law should allow an appli- 
cation like the present, which under colour of asking for the determination of 
the incidents of a tenancy, really seeks to set aside the transaotion which was 
the origin of it. 

The real object of section 158 of the Bengal Tenancy Act appears to us 
to be to enable the landlord or the tenant to obtain a determination of t^e 
incidents of a tenancy, such as they are upon the existing state of things, and 
not of the incidents such as they would be if the state of things be altered in 
any way, even though the applicant be entitled to have it so altered. 

The lower Court’s decision on this point is based on the case of Bhupendro 
Narayan Dull v. Nemye Chand Mondul (I. L. B., 15 Gal., 627). The learned 
Judges who decided that case observed ; v-" The only point on which the enquiry 
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under this seotion seems to differ from the [186] trial of a regular suit 
under the Oode of Civil Procedure is the omission on the part of the Legis- 
lature to provide for the levy of the usual Court-fee stamp on the institution of 
suits, and this omission, we must presume, was foreseen and intended.” If 
this view is correct, the Court below is right , and if the point adverted to was 
the only point of difference between a suit and an application under s. 158 of 
the Tenancy Act, the decision of the Court below would, at any rate, be unas- 
sailable in appeal, by reason of the provisions of s. 578 *' of the Code of Civil 
Procedure. But there appears to us to be another and a more important point 
of difference between a suit and an application under s. 158, and that is as 
regards the application of the law of limitation. If the present applicants 
brought a suit to set aside the lease, three of them would bo clearly barred by 
limitation, though coming before the Court as applicants they may not be so 
barred. The result, then, of our holding that the present application comes 
within the scope of s. 158 of the Tenancy Act will be that, thcaigh a certain 
relief is no longer obtainable in the ordinary way by a suit, such a suit being 
barred by limitation, the very same relief may be obtained if the party 
seeking it brings his case before the Court by way of an application. We 
are not prepared to bold that such a result was intended or foreseen by 
the Legislature. 

We think, therefore, that an application like the present does not come 
within the scope ^f s. 158 of the Tenancy Act. But as this view is in 
conflict with that taken by a Division Bench of this Court in the case referred 
to above, and as we are unable to distinguish that case from the one before us, 
we must refer the following question to a Full Bench — 

Whether an application made nominally for the determination of the 
incidents of a tenancy, hut substantially for the purpose of setting aside the 
lease under which the tenant came into possession, is one that comes within the 
scope of s. 158 of the Bengal Tenancy ActV 

Mr. Woodroffe , — The decision in Bhiipendro Narayan Putt v Nemye 
Ckand Monchd (I. L. R., 15 Cal., 627) cannot be suppoi ted. The learned Judges 
[187] who tried that case felt considerable hesitation, and proceeded on the 
assumption that the only point upon which an inquiry under this section differed 
from a regular suit w^as the omission to provide for any Court fee stamp 
on the uart of the Legislature. They overlooked the tact that a claim barred 
by limitation might nevertiieless be presented under this section. In that case 
Mr. Evana argued that, because of the similaiity between s. 158 and 
ss. 101 to 108 of the Tenancy Act, it was to be inferred that s. 158 was 
intended to apply to isolated cases the pr(»visions ot the foregoing sections with 
regard to the record of rights in local areas, witli the difference that a local 
enquiry should only take place when deemed necessary by a revenue officer, 
and that the appeal to this Court should be in the nature of a first, and not a 
second appeal , and the High Court agreed in that view of the matter. I submit 
the view taken bv the referring Judges is the right one. It could never have 
been intended that a suit which was virtually a suit for ejectment or for enhance- 
ment of rent should be brought under colour of the proceedings contemplated 
by 8. 158. An argument under s. 102 is not in pan watend with 
one under a. 158. An investigation under s 101 may be made at 
the instance of the Local Government, no application by either landlord or 


No decretd to be reversed 
or modified for error or 
irregulantv not affufting 
merits or jurisdiction. 


• [ See. 578 , — No decree shsll bp reversed or substantially 
varied, nor shall any ca.ee be remanded, in appeal, on account 
of any error, defect or irregularity, whether iii the decision or 
in any order passed in the suit, or otherwise, not affecting the 
merits of the case or the jurisdiction of the Court.] 
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tenant being necessary. Where there is already a contract, as in the ptesent 
case, the Revenue officer acting under s. 102 would not enquire if the 
pottah was genuine. He has only to record the existing state of things. The 
provisions of ss. 101 to 111 do not confer any power which would be 
binding to deal with disputed matters. Then there are special previsions in 
ss. 184 and 185 with regard to limitation, but if an application of this 
kind could be made under s 158 there would be no limitation. It is 
hardly possible that the Legislature could have intended to introduce such a 
radical change. Section 111 provides that suits are not to be entertained 
pending the proceedings under the previous sections The proceedings here 
are colourable. 

Mr. Bonnerjpe, — We were entitled to treat them as tenants, and ask for a 
determination of the matters referred to in s. 158, as they are bolding 
the land under us It is very difficult to say whether there is such a thing as a 
trespasser under the [188] Tenancy Act, and it was optional with us to treat 
them as tenants holding under a cultivating lease. If the applicants waive the 
wrong, it would not he open to the tenants to deny the tenancy, and such a 
case, I submit, comes within s. 158. Section 3, sub-section 3, defines 
' tenant.' Section 89 sa>s nothing about notice being necessary. ' Haiyat * is 
defined in s. 5, clauses (2) and (4). I submit that s. 158 deals with 
all classes of raiyats and tenure-holders. The Tenancy Act has supplied two 
modes for the settlement of disputes between landlords and tenants, by ss lOl 
to 111, and by the section under consideration, the last being a summary 
procedure ‘ Payable ’ in s. 158 means whatever the tenant is hound to 
pay for the use and occupation of the land at the time of the enquiry ; and 
there is nothing to limit the scope of the enquiry. The lease had no binding 
eiiect upon us. The reference assumes the relationship of landlord and tenant, 
which is also appaient on the face of the petition The cases of Nitynnund 
Ghosf y. KiaHPn Kishoie fW R., f 1864) (Act X), 821 and Lalurt Monee 
Sana Monee Dabee (22 W. R., 334} show that there can be a tenancy l)\ 
use and occupation of land. I submit the decision in Bhupendro Narayun 
Dull v Nemye Chand Mondul (I. L. R., 15 Cal., 627) is good law. 

Dr. Bash Behan Ohose followed. 

Mr. Woodroffe in reply — There is no such person as a tenant-at-will under 
the Bengal Tenancy .Act, ss 42, 44, 45, 46 and 89. It is not open to a 
landloi'd to treat a tre.spasser a.s a tenant — Jalha v. Boy lash Chunder Dey 
(10 W. R., 407). 

The opinion of the Full Bench was as follows — 

Petherani,G.J. (Pkinsep, Pigot, and Ghose, J.I., concurrinq) - -We agree 
with the referring Bench tliat the present application does not come within the 
scope of 8. 158 of the . Tenancy Act, and we think the application should 
have been rejdCted, and that the present appeal must be allowed on that ground. 

Upon the statements contained in the petition as recited in the order of 
reference, it is, we think, clear that the petitioners assert* that no tenancy in 
fact existed between themselves and the opposite [1893 party at and before 
the date of the petition, and the admission of a tenancy, we think, merely 
amounts to an expression of willingness on their part that a tenancy should 
now he treated as existing, in order to give jurisdiction under s. 158, and so to 
enable them to remove the opposite party from the land. This admission 
does not, in our opinion, bring the case within the meaning of the section ; 
the object of which is to enable the Court to ascertain what are the incidents 
of the existing arrangements between a landlord and his tenant, and not 
to enable the Court in effect to make a now contract for parties between whom 
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no contracfc was* in existence at and before the date of the application. In the 
present case the petition alleges that the opposite party obtained possession of 
the land by fraud and still keeps illegal possession of it by force, and has 
always refused and still refuses to make or acknowledge any arrangement 
with the owner, except that under which he alleges that he obtained posses- 
sion, and which the present applicant says was vitiated by fraud. It is true 
that the fraud charged was only alleged to have been committed with respect to 
two of thel^pplicants, that fraud has been negatived, and that the applicants 
in this proceeding founded their attack on the validity of the appellant’s lease, 
on the allegation that it had* been entered into by their mother and guardian 
without any power in that behalf But the petition does allege that the whole 
possession was obtained by fraud. It is evident that if these allegations are 
true, no binding arrangement existe(^ between the parties with reference to this 
land, nor was any rent payable by the opposite party to the petitioner in 
respect of it at the time when the application was made, and although the 
application was no doubt entitled under the Act and made nominallv for the 
determination of the incidents of a tenancy, it amounts on the face of it to a 
denial that any real tenancy existed of which the incidents could be ascertained, 
and that it was not in fact an application for that purpose at all, but was one 
tor the purpose of getting nd of the only contract under which the opposite 
party claimed auv interest in the land. ^ 

We answer the^ question referred to us in the negative. 

The result will he that the appeal must he allowed and the application 
dismissed with all costs 

[t90j Norris, J . — If the plaintif}‘’s plaint or application is to be construed 
in accordance with the terms of tlie judgment of the Chief Justice, 1 agree in 
holding that it is not one that comes within the scope of s. 158 of the Bengal 
Tenancy Act. 

What is the true construction of the plaint or application was, 1 think, a 
question for the determination of the Division Bench, and I express no opinion 
upon the point. 

A.A.C. Appeal decreed. 

NOTES 

[Tins was followed ni (1901) 6 C. W. N , 6U*i. See also (1H92) ‘20 Cal., 249.] 
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‘ QUKKN-EMPliEBS 


[ 19 Gal. 190 ] 

CRIMINAL REFERENCE, 


The 12th November, 1691. 

Present : 

Mr. Justice Norris and Mr. Justice Beverley 


Queen -Empress 
versufi 

Babura.in Kansari Accused.' 
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The/t — Habitually rex^eiving .stolen ptoperty — Boidence to 
justify conviction — PeHal Code. s. il'l. 

A person cannot bo haid to be JiU habitual receiver of .'Stolen ^ who iiiiiy recetvo the 
proceeds of a number of different robbeih-i from a number oi diffeient thieve'^ otj the same 
day. In order to support a convieti hi under M'etion 41S of the l\'iial Code of beiiiK an 
habitual receiver of stolen property, it must be shown that the property wa.s received on 
different occasions and on different dates. 


The accused was charged with habitually receiving property which lie 
knew or had reason to believe to be stolen proiierty, an offence punishable under 
8. 413 of the Penal Code. He was tried on this charge bv the Sessions 
Judge of Nadia and a *lury, and the trial resulted in the Jury unanimously 
acquitting him, with which verdict the Sessions Judge disagreed. 

The case came before the High Court on a reference by the Sessions Judge 
under the provisions of s. 307 of the Criminal Procedure Code. 

The facts oi the case, so far as are material for the purpobos of this report, 
were as follows The stolen property found in the possession of the accused 
was alleged to be the result of some nine separate thefts extending over a period 
of two years, but there was [ 191 ] no evidence to show as to when the accused 
became possessed of any of the various articles, or tiiat they were received by 
him on different occasions The articles consisted of metal utensils, most of 


which the owners purported to identify, and in some of the cases the articles 
were alleged to have been st'^len within cwo months of tlie date on which they 
were found with the accused, and in one instance the theft took place only 
two days prior to their recovery. 

The Sessions Judge consideied the identity of the property had been amply 
proved by the respective ovvners, and that the circumstances of the case justi- 
fied a presumption being made under s. 1141 of the Evidence Act that the 
accused knew the articles were stolen and was bound to account for his posses- 
sion of thenii which he had not done , and further, that under the provisions 
of 8. 14 i of the Evidence Act, an inference could be diawn against the accused, 

* Criminal Reference No. 17 of 1891, made by (t K. Iieb, Esq , Officiating SessionH 
Judge ol Nadia, dated the 2nd of October 1891. 

t [Sec. 114 The Court may presume the (‘zistence of any fact which it thinks likely to 

Court may prusume i-xirt- h»d to the oonunon Mutse of natur^ 

events, human conduct, and public and private business in their 
ence of oertain facte. Articular mm.] 

I [Sec. 14 Facts showing the existence of any state of mind — such as intention, 
knowledge, good faith, negligence, rashness, ill-will or good-will 
Facts showing existence towards any particular person, or showing the existence of any 
ol state of mind, or of body state of body or bodily feeling — are relevant, when the existence 
or bodily feelijag. of any such state of mind or body, or bodily feding, is in 

issue or relevant. 

ExjplawUion. — A fact relevant as showing the existence of a relevant state of mind must 
show that it exists, not generally, but in reference to the particular matter in question.] 
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and that the Jury should have' at least convicted under s. 411 of the Penal 
Code, if not under s. 413. 

It appeared that no charge had been framed against the accused under 
B. 411. 

At the hearing of the reference 

Babu Ram Churn Mitter appeared for the Crown. 

Mr. HbE. Mendtes for the Accused. 

The judgment of the High Court (Nohris and Beverley, JJ.) was as 
follows : — ^ 

In this case we think that the prisoner must he acquitted and discharged. 
He was tried upon a charge framed under s. 413 of the Indian Penal Code 
of habitually dealing in stolen goods, and has been unaniniouslv acquitted 
by the »Iury. 

The verv essence of that offence, as was pointed out by the learned Judges 
who set aside the former conviction of the prisoner, he liaving been previously 
tried and convicted, and directed him to be re- tried, is the habitual, that is to 
say, constant, receipt of or dealing in goods winch the prisoner knew or had 
reason to believe were stolen. 

There is no evidence on tlic record to show that the goods which are 
alleged to have been stolen, assuming them to have been stolen, and assuming 
that their identity has been satisfactorily established, were*received on different 
occasions. There il some evidence, [192] indeed, namelv, the prisoner s own 
admission, to show that tlie goods wore received from various persons. And 
not onlv is there no evidence on the record to show that the goods were received 
on different dates, hut the Suh-lnspector ot Police distinctly says in his 
evidence 1 could find no evidence as to when the accused became possessed 
«of each of the stolen utensils." 

We do not think that a man can he said to be habitually receiving stolen 
goods who inav receive the proceeds of a dozen different robberies from a dozen 
different thieves on the same day,' but in addition to the receipt from different 
persons there must be a receipt on different occasions anri on different dates. 

The prisoner was not charged, as he ought to have been, under s 411, and 
the Jury could not have convicted him under that section. It is very much to 
be regretted that he was not charged under s. 411. It seems to be a consider- 
able oversight on the part of the Officiating Sessions »lndge not to have 
framed a charge under s. 411. But in the result the only course we 
can take is to confirm the verdict of the .Jury and to acquit the prisoner, and 
considering that he has been in i^eril twice upon this charge, we do not think 
there is any necessity for directing a re-trial 

Prisoner acquitted. 

H.T.H. 
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OEIGINAL CIVIL. 

The 14th March, 189a. 

Pbesbnt : 

Mr. Justice Tkbvelx'an. 

In the Matter of Mutty Lall Ghose 

Spenipc Hehef Act (1 of ISTf), s. 45 — Election law —Municipal election — 

Benual .-let II of 4s 14, a4, HI -Joint-famihj representatioe 

fur ootiiu) purponex — Franchise. 

Section 8] of BeiigJ.1 Act II of 18Sb docs n )t impuvj on the Ohiiirman of the Municipality 
the duty of exerci«4iug .iu\ judicial diticrction or tftking anv judioial action with regard to the 
list of candidate'! prepared under that section. 

[1933 This was a 1 ulo obtained hy one Pasupatmath Bose, calling upon 
the Giiairtnaii of the Calcutta Municipality to show cause why the name of 
one Mutty LalL Chose should not lie removed from the list of candidates for 
election as Commissioners, published under Bengal Act II of 1888. 

Pasupatinath Bose was one of eight candidates standing for election as a 
Municipal Commissioner for Ward No. 1 in the town of Calcutta, there being 
seven othei persona •'vamongst whom was Muttv Lall Ghose) standing forelec- 
tion for that ward, the day fixed for the election being the ^5th March 189‘2 

On the 8th March Pasupatinath Bose first became &wat'e that Mutty Lall 
Ghose had sent in his name to the Chairman of the Municipality as a candidate 
for election, and he thereupon wrote to the Chairman objecting to the name of 
Mutty Ijall Ghose being placed on the list of candidates on the following 
grounds , — 

(1) That Muttv Lall Ghose was only an agent of a joint Hindu family 
alleged to be authoii/.ed to vote on behalf of the joini family. 

(ii) That be wa^ not liiuiaelf persoiiiilly qualified as a voter under an> 
of the sections preceding s. 11 of Bengal Act II of 1882. 

(3) That lie was not properly authorized by the joint family purporting 
to confer on him authority to vote, inasmuch as all the members of the family 
had not concurred in conferring such authority. 

(4) That the joint family, which was alleged to consist of lour members, 
had only two votes, whereas the Act required that a person should at 
least have two votes on his own account to he entitled to election 

On the loth March the Secretary of the Municipality, in reply to such 
letter containing the objections set out above, wrote, at the direction of the 
Chairman disallowing such objections, stating that, yvith regard to objections 
I, 2, and 4, the Hindu joint family in question was qualified to vote, and 
therefore Mutty Lall Ghose was qualified to stand as a candidate, and that 
objection No. 3 at UM] most would only affect any votes which might here- 
after he recorded bv Muttv Lall Ghose, but that such, objection would be taken 
to be one made under s 16 of the Government rules. 

On Monday, the I4th March, Pasupatinath Bose applied for the rule^above 
mentioned under s 45 of the Specific Relief Act, and on such application 
Mr Hill contended that Mutty Lall Ghose was not qualified to be elected as a 
Commissioner, inasmuch as he was not himself qualified to vote under any of 
the sections of the Act preceding a. 14, be being merely the manager 
appointed to vote on behalf of a joint family under s. 24 ; citing the oases 
of Hr. Hajendra Lai Mittra and In the matter of the election of Municipal 
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CommiB&toners for Ward No, 10, both (decided by Nobris, J., and dated the 30th 
September 1882 and 30th March 1889, respectively,' as authorities for such or 
similar rules under s. 45 of the Specihc Belief Act, the latter being a case in 
which the rule asked to expunge votes already recorded. Mr. Justice Trevelyan 
granted the rule above mentioned, making it returnable forthwith 

Mr. Pv^qh (with him Mr. Garth) to show cause. — The candidate should 
be represented. The Chairman has complied with s. 31. he had no 
choice but to accept the candidate's name, and had no power to strike it off 
the list. Section 45 of the Specific Belief Act does not therefore apply. 

Mr. Hill in support of the rule. The Chairman is not a mere polling 
othcer ; he is hound to see that persona are not put hefoie the public as candi- 
dates forelection who are ineligible, and the Court can compel him to do his duty. 
A person empoweied to vote undei' s. 24 is not qualified to be elected under 
s. 14. In liajendra Lai Mittra's case Mr. Justice NoKRlS, on the 30th 
September 1882, granted a similar rule, but on a candidate and on the Chair- 
man, and held that though the member of the joint family through 
wdiom the rates and taxes were paid was Dr. Bajendri Lai, yet lie was 
not qualified to become a candidate, he being merely the trustee or manager 
on behalf of the joint family of certain debottar property dedicated to an 
idol, and not liavingjiaid on his own account any rates oi taxes on account 
ri9d] of the property, and having no beneficial interest thf»rein , it being pos- 
sible that it migiiu prejudice the position of other candidates if he was allowed 
to go to the poll, an injury being done to a person who has the franchise 
by the introduction of an ineligible candidate, and us the applicant had no 
other remedy. 

TreYelyan, J« — This is an application under s 45 ol the Specific Belief 
.\ct. I granted a rule* this morning calling upon Mr Lee to show cause 
why the name of Mutty Lull Ghose should not be removed from the list 
of candidatt3s for election as Commissioners, published under Bengal Act II of 
1S8H There are two possible -defects in that rule which I need not now, 
liow^evor, take into consideration , first, the rule ought possibly to have gone to 
tlie Commissioners as a body instead of to the Chairman, and in the second 
place it might reasonably be obiected that no effect could he given to the rule 
unless it were served upon the candidate also To do the latter now w'ould 
lead to delay, and it is very necossaiv that the question should be decided at 
once There are of course, as Mr. Justice NORHIS pointed out lu a case (1) in 

• See foot-notes 1 and ‘i. pp. (IJl Cal.) 195 — 198 
(1) In the Matter jendba Lal Mittra 
111 this matter a rule was obtained by one Gopui Ldll Mitter, oalliiigiupoii the ('hairmaii 
of the (3iilcutta Municipality to show cause \vh> the name of Dr R.ijeudra Lal Mittra .should 
not be expunged from the list of candidates eligible for election as ISJiinicipal Commisaioncra. 
It was argued on behalf of Gopal Lall Mitter that Dr. Rajeridia Lal Mittra, who was merely 
the manager and trustee of certain debottar properU, and who bad no beneficial interest 
himself in such properl V , was ineligible as not fulling within .ss. J 1 or 1*2 of Bengal Act 
IV of 1876. It appeared that the property formerly belonged to Rajah Petumbor Mitter ; that 
the Rajah had dedicated such property to the worship of a family idol, appointing Dr. Rajendra 
Lal Mittra (who was one of his twelve graudsons) manager of thn property ; direct- 
ing that any surplus, if an>, after the expenses attending the worship had been provided 
for, should go over to other chanties The rates and taxes on this properly were paid by 
DrT Rajendra Lal Miitra as such manager. It did not appear that the 12 giandsons and their 
descendants liv^ together jointly as an undivided Hindu joint family, they being the sons 
of different brothers of the Rajah It, however, appeared that under s. 12 of the Act 
eight of the surviving grandsons of the Rajah or thdir descendants wrote to the Ghariman of 
the Muncipality agreeing to select Dr. Rajendra Lal Mittra as digible for election, and that 
three of these genUemon subsequently wrote to the Chairman asking to have an eiror correct- 
ed, stating that the Doctor had been appointed manager by them of the whole estate by right 
of which he claimed to be elected, and that on the Chairman issuing a list of the names of 
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some respects similar to this difficulties in the way of a .ladge in deciding a 
question of this kind on such short notice. 

[l96j The point in the case is this : Mutty Lnll Ghose. who is also a candi- 
date, is on the revised list of voters of Ward No. 1 for the Municipal elections 
to be held to-morrow for himself and other co -sharers. He is not in the list 
separately. The portion of the Municipal Act which deals with 

persons qualified to be elected is to be found in section 14 of the Act. Now the 
right of a Hindu loint family to empower a person to vote on their behalf is 
given by a. 24, which does not precedes. 14. 

Therefore Mr. Hill contends that a person empowered to vote under 
s 24 is not a person qualified to be elected under s 14. I am bound to say 
there is great deal to be said with regard to that objection, but I do not think 
that it would he safe, unless it is absolutely nocessarv for me to lav down, 
on such a short consideration, an absolute rule which might have a serious 
effect in the exercise of the franchise. 

I cannot, under s. 4/1 of the Specific Relief Act, make any order unless, 
amongst other things, it is shown that the doing or the forbearing to do 
an act bv anv porso\i holding a public office, oi hv any corporation or inferior 
Court, IS clearU incumbent un [197] such person or Cou'^t in his or its public 
character, or on such corporation in its corporate character. 

After a careful examination of the sections of the Municipal .Act the 
counsel engaged in the case have failed, and 1 have als^j^ failed, to hnd out that 
there la anything approaching to a duty incumbent upon Mr Lee to exercise 
any judicial discretion or judicial action with regard to tiie list of candi- 
dates. It is true that Mr. Lee has written a letter in answer to the appli- 
cant's letter, hut this letter is written only hv wav of civility and courtesy 
and as expressing an opinion. I think that before 1 can make the rule 
absolute, I must see that it was clearly incumbent on Mr. Lee to exclude 
Matty Lall G hose’s name from the list which is prepared under s 31 of 
the Municipal Act There is an obligation upon the Chairman to publish a list 
of all persons who are candidates for election If the Chairman declined to 
publish Mutt/ Lall Ghose's name, the latter might have come to Court and 
said that it was clearlv incumbent upon the Chairman to publish his 
name. There is no more obligation upon the Chairman than upon any of the 
Municipal Comttiissioners to determine the right of a candidate Looking 
carefully through the Act and the rules fiamed thereunder, I cannot find any 
trace of this obligation or duty anywhere, and no one engaged in the case has 
been able to show me that any such right or duty is given under the Act and 
rules. I must, therefore, discharge the rule with costs. ^ 


the several candidates for election, an application was made tn him by Gopal Lall Mi tier, call- 
ing on him to expunge the nam^' of Dr. Bajendra Lai from such list. The Ghairtrum, after 
hearing both parties, refused to comply with the request, and that then iipon the rule alibve 
Ret out was obtained. Mr. Justice NORHIS, who heard the rule, held that Babu Gopal Lall 
Mitter had no remedy other than under r. 45 of the Spcoifio Belief Act, under which 
Roclion the nils had been obtained ; and after finding that Dr. Rajendra Lai had himself no 
beneficial interest in the property *4or which he paid rates and taxes, h^ being simply the 
manager and trustee of such property, and holding that he was not qualified under 
H LJ or 12 of tho Act, directed that the Chairman Hhould expunge the Doctor's name from the 
lisL of candidates eligible for election. 
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This order is, of course, without prejudice to any question which may be 
raised after the election. 

T. P. Rule discharged. 

Attorney for Applicant: Babu M. M. Chowdhnj. 

Attorney for the Corporation * Messrs. Sanderson and C ’o. 

NOTES. 

[ For similar cases, sr‘e 2G M L, J., HIO . ‘27 M. L. J , 227 . n 0. W. N , 129 : 22 I. C. 
388 (Cal ) ; 41 Cal , 518 

^fiealso 22 Cal , 717 ; H. v. Haideif lievimuii Barnstei (1912) 3 K. B , 518 J 


Cl9S] (2) In THEfMATTKll OF THE ELECTION OF MUNICIPAL COMMIS- 
SIONEKS FOR WaRO No. 10, CALCUTTA. 

This rule was served upon the Chairinan of the Municip.alitv and upon one Baah Behan 
Dass, calling upon the Chairman to show cause why he should not forbear from counting 
certain votes givcMi in favour gf Hash Behan Diiss bv certain persons who were merely agents 
appointed to vote under sections 24 and 25 of Bengal Act 11 of 1888 

Tt appeared that in the election of Municipal Commissioners for Ward No. 10, Gonesh 
Chunder Chuiidei stood at the head of the poll, Rash Behan Dasa second, with 207, and 
Surendra Nath Dass (thf* pio’son who oht.iined the ab(»ve rule) third, with 197 votes. 

It appeared that certain porscjiis who h.id \oted for Rash Behan D.i.s.s had voted mcrol> 
as agents appointed undei sections 24 and ‘25 of the Act, andthst such persons possessed none 
of the qualifications required by section 8 of the Act : and that such persons were neither 
members of the joint families or niemhers of the firms for which they were appointed to vote, 
but were strangers to such joint familios or firms , and ii furthei appeared that if the votes 
recorded hv such agents in favour of Rash HehiriDiss wen: expunged, then the applicant 
Surendra Nath Dass wmild snaud sccon \ on the p »ll It was, therefore, contended on his behalf 
that it was not the inu^ntioii of the Legislature tlnit li str.ingor should be a person entitled to 
vote for either .i. joint family or a firm , and further, that no person could be returned as exer- 
cising the franchise on behalf of a joint taniiU or firm unless he came within the previsions 
of B. 8. On the other side it was contended that, theie w'as no provision in s. 24 or 25 
making it obligatory on the family or firm to nominate a member of tbemselve.s to exercise 
the franchise on their bohalf . 

Mr. Justice NOKHIS, in deciding the questions raised, stated that he could not help think- 
ing that the Legislature inUaided to provide that a family, firm, company, or association should 
be represqpted bv one of their own members on whom they could rely and who would vote as 
they desired ; and that although the omission so to provide appeared to be a grave defect in 
the Act, which the Legislature might well take into consideration, still he could not introduce 
into Rections 24 and 25 w'ords which were not to be found in such sections, viz., ** such per- 
sons being a member of such joint Hindu family, etc. and he therefore reluctantly came to 
the conclusion that he would not be justified in putting such an interpretation on the Act as 
would involve the addition in the Act of words which the Legislature had left out. 

Rule diachiurged. 


9 OATi.— 74 
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[1993 APPELLATE CIVIL. 

The 1 8th November^ 1891. 

Present : 

Mr. Justice Prinsep and Mr. Justice Ameer Ali. 

Karamuddin Hosain (Defendant) Appellant 

ver.ms 

Niamut Fateh ma and another (Plaintiffs) Bespondents.’^ 


Benamt purchase — Suit aqainst a purchaser from the hcnamidar — Civil 
Procedure Code, s. HI 7. 

At a sale in execution of a decree, m February 1875, the plaintiff purchaficd certain 
property in the name of 3f, who w.i« recorded as the purchaser. In 1886, eleven yearR after 
the execution sale. M sold the property to /7, whone name was subsequently registered as 
owner, notwithstanding the plaintiff's objections. The plaintiff thereupon, in 1888, brought a 
suit against 11 for a declaration of his title to the property, on the grounds that it had originally 
been purchased on hi$ behalf .it the excoutiou sale, and chat he had boon in possession for 
more than 1‘2 years. 

Held, that the suit did not fail within sci'tion '117 of the Civil Procedure Code. Buhuns 
Kovnir v. Lalln Buhomee Lnll (14 Moo. 1. A., 490) relied on. 

The facts of this case are sufficiently set out in the judgment of the Higli 
Court. 

Babu Hash Behan Ghose and Munshi Seraj-vf -Islam for the Appellant. 

Mr. C, (heqory and Babu Sahgram Sinqh for the Beapondents. 

The judgment of the Court (PRlNSEP and Ameer Ali, JJ.) was aa 
follows ■ — 

The plaintiff states that in February IS75 he, in the name of a third party, 
in execution of a decree purchased certain property , that he has since that 
time continuous^ held possession of that property ; and that in 1886, that is to 
say, more than 11 years after the execution -sale, the ben am idar has sold it to a 
third party, and that, in consequence of the henamidar’s name being borne on 
[900] the Government register, the purchaser from the benainidar has 
succeeded in obtaining registration of his name, notwithstanding his (the 
plaintiff’s) objection. The plaintiff accordingly asks for a declaration that he 
is the lawful proprietor of this property by reason of the original purchase 
having been made on his behalf, and also bv reason of his having hold posses- 
sion thereof for more than 12 years before suit He also asks for a further 
declaration that the sale by his benamidar to the defendant No. 1 oonferrod 
no title. There is a further prayer that if a decree be given in favour of the 
plaintiff, an order for I'egistration of his name he passed. It is unnecessary to 
notice this part of the case, as we apprehend that if the plaintiff should other- 
wise succeed, the revenue authorities will necessarily recognize the rights that 
will be declared by the Civil Courts 

Tlie Subordinate Judge dismissed the plaintiff's suit, finding that the plain- 
tiff failed to prove his possession subsequent to the sale. The Subordinate Judge 
also held that the suit was barred under section 317, Civil Procedure Code. 

* Appeal from Appellate Decree No. 1471 of 1690, against the decree of G.W. Place, 
Esq., Judge of Tirhut, dated the 16th of August 1890. reversing the decree of Babu Maiadin, 
Bu^rdinatc Judge of Tirhut, dated the S9th of June 1890. 
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On appeal, fchis decision was set aside by tbe District Judge, who held 
that s. 317 was no bar to the present suit because, alter the sale in this 
case, there was an actual transfer and the plaintifl got possession He further 
found that the execution-sale was not really a henarui transaction, inasmuch as 
the plaintiff paid up certain sums of money to Monohur Das, the person whose 
name was recorded as purchaser, and was allowed to take possession, although 
the nominal ownership remained with Monohur. He also found that the 
plaintiff proved his possession by a large mass of documentary evidence, while, 
on the other side, the defendant wholly failed to piove any possession what- 
ever in the disputed land. 

It would have been more satisfactory in this case if the District Judge had 
expressly found the continuous possession of the plaintiff for more than 
12 years such as was pleaded by him in his plaint That was, however, the 
plaintiff’s case in the lower Court, and althougii the Judge’s expression of 
opinion is somewhat ambiguous, we can have no reasonable duuht that his find- 
ing on this point amounted, and was intended to amount, to this. 

[2011 It has been contended before us, as in the lower Court, that section 
317 of the Civil Procedure Code bars this suit. We think, however, that this 
is not a suit strictly coming within the purview of that section The plaintiff 
sues rather on a title acquired by long possession, that title being in its&lf alone 
sufficient to constitute a statutory title explained by him t!b have its origin in 
the transfer of title fliade by Monohur Dass, in whose name the execution pur- 
chase was made, by allowing plaintiff to obtain and take possession. The 
case, in our opinion, falls within the judgment of their Lordships of the Privy 
Council in the case of Buhuns Kowur v. Lalla Buhooree Lall (14 Moo. I. A., 
496), «rid specially within the terms of the passage at the bottom of page 527. 
Under such circumstances we think that s. 317 is not applicable to the 
present case so as to bar it, and that this apjieal must be dismissed with costs. 

C.D.r. . Appeal dismisaed. 


NOTES. 

£This wati followed u\ (1897) T2 Bom , 072 

Ab regards the question of separate suit, see also 23 All., 178.] 
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1 10 Oal. 001 ] 

ORIGINAL CIVIL, 

The 7th Aprils 
Present : 

Sir W. Comer Petheram, Kt.. Chief Justice 


Cohen and another Plaintiils 

versus 

Nursing Dass Audd> Defendant'. 


Uimt Procedure Code-- Act XIV of s. 80 —Practice - Writ 

of ^nnimoiiSt servfce of. 

An alhdavit in support of service of .i writ of suinmcjii.-. under h. SOt of the Civil Procedure 
Code should show that proper efforts have bt'en ni.iidc to find uiit when and where the 
defendant is likulv to bo found. 

This was a suit brought by the trustees of a marriage tr^etilement to 
recover a sum of mone> , forming part of the trust iutidb, lent by the plaintiffs 
to the defendant on the security of a certain indenture^ of mortgage. The suit 
was undefended, and to prove .Service of summons on the defendant, a 
joint affidavit of one T. 0. Cohen and one Kissen S ngh was relied upon. 
This affidavit showed that Cohen knew and was well acquainted with the 
defendant [202] and his place of residence, situate at No. 1, Champatollah 2nd 
Lane, in Calcutta, and that he on the ist, 2Dd, and 3rd days of March had 
accompanied the other deponent, Kissen Smgli, to the said dwelling-hoyse for 
the purpose of serving the defendant with the writ of summons, and that on 
the said several days respectively he was unable after duo enquiry to find the 
said defendant or any agent empowered to accept service of the said 
summons on bis behalf, or any other person on whom the service of the said 
summons could be made; and that he pointed out the said house to the other 
deponent, Kissen Singb, as being the dwelling-house of the defendant in which 
be ordinarily resided and was on the said date residing, and that thereupon the 
said Kissen Singh served the said writ by ifiixing a copy thereof and a true 
translation of the same on the outer door of the house. Kissen Singh for 
himself affirmed that he in company with Cohen proceeded on the Ut, 2nd, 
and 3rd days of March to the house in question, which was pointed out to him 
by Cohen as the dwelling-house of the defendant, and that on the said 
several days he being unable to find the said defendant or any agent of his 
empowered to accept service, or any person on whom the summons could be 
served, served the said writ on the said defendant by affixing a copy thereof 
and true translation of the same to the outer door of the house, he having 
been informed by the said Cohen that the said house was the dwelling-house 
of the defendant in which he ordinarily resided and was on the said dates 
before referred to then residing. • 

* Suit No. 88 of 189*2. 

t [ Sec. 80 . — If the defendant or other person refuses to sign the acknowledgp^ent, 

or if the serving-officer cannot find the defendant, and there 
Procedure when defend- is no agent empowered to accept the service of the summons on 
ant ^ refuses to accept his behalf, nor any other person on whom the service can be 
semoe,oroaiinotbefound. made, the berving-offioer shall affix a copy of the summons on 
the outer door of the house in which the defendant ordinarily 
resides and then return the original to the Court from which it issued, with a return endorsed 
thereon or annexed thereto stating that be has so affixed the copy and the cirounistances 
under which he did so.) 
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r 

Mr. Sinha, who appeared for the plaintiffs, contended that the facts 
stated in the joint affidavit were sufficient, and that it had always been the 
practice of the Court on the Original Side to accept such affidavits as sufficient 
under s. 80 of the Code. 

Petheram, C.J. — Section 80 of the Code is intended for cases in which the 
writ should be affixed in the way required by that section after a proper attempt 
has been made to find the defendant. It is true that you may go to a man’s 
house and not find him, but that that is not attempting to hnd him. You 
should go to his house, make enquiries, and if neccKsary follow him. You should 
make enquiries to find out when he is likely to he at home, and go to the 
house at a time when he can be found Before service [303] like this 
can be effected it must be shown that proper efforts have been made to find 
out when and where the defendant is likely to he found — not rfs seems to be 
done in this country, to go to his house m a perfuncfcoiy way, and because he 
has not been found there, to affix a copy of the summons on the outer door of 
his house, i think this affidavit is insufficient, and it is as well that persons 
should know that such service is not good service, and that suits should not he 
tried as undefended suits on service such as lias been relied on in this case. 
A proper attempt must he made to find the defendant and servo him with the 
writ. 

Plaintiff’s AttoriidV : Mr. //. C. Chivh 
T. A. P. 

• 

NOTES. 

[ See also (ISUG) IR All., 241 , (1906) 2 N L K.. GS . (1907) 5 C:. L J., 565 J 
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APPELLATE CIVIL. 

The 7th Auqmt, 1S9L 
Present • 

Mr. Justice Macpherson and Mr. Justu’l Ameer Ali. 

Piran (Defendant No. 1) Appellant 

versiifi 

Abdool Karim, Plaintiff, and others, Defendants.'’ 

Mahomedan law — Wakf— ^ajjadanashin — Mutwalt — Mmoi, appomt- 
ment of^ as sajjadanashm, 

lu order to ooiistitutu a v^ahf it is not ncccssar) to uso the word tmkf. So long as it 
appears that tho intention of the donor is to oot Hpart any spocidc property or the proceeds 
thereof for the maintenance or support in perpcliUit> of a .specific object or of a series of 
objeCits recognized as piou^ by Mahumodan law, it amounts to a valid and binding dedi- 
cation. Jewun Dass Snhoo v, Shah Kubeerooddeen (2 Moo. I. A., 390) referred to. 

The respective duties of sajjadanashm and* mufwali discussed. The mode of appoint- 
ment of sajjadanashm referred to. ' 

Sembie. — A minor cannot be appointed the sajjadanashm of a durgah or shrine. 

* Appeal from Original Decree No. 9 of 1890, against the decree of Babu Dwarka Nath 
Mitter, Subordinate Judge of Shahabad, dated tho 19th of September 1889. 
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The plaintiff Abdool Karim, as the sajjadanashm of the durgah of Shah 
Budhan, instituted this suit for the recovery of possession with mesne profits, 
inter aha, of mauza Khundwa, Pargana Saseram, on the ground that it was 
wakf property [204] dedicated to the durgah, and that his predecessor in office 
had no right to alienate it. 

It appealed that the property in suit had been m the possession of the 
plaintiff’s family from the latter end of the last century, 

That under Regulation II of 1819 Government had instituted an enquiry 
into the titles of proprietors of land who professed to hold their properties free 
from Government revenue under grants from the former rulers , and that in the 
course of such an enquiry, held in the year 1835, the father of the plaintiff, 
Bahimuddm -Ahmed, who was at that time the sajjadananhin of the durgah, 
was called upon to prove his title to hold the villages in his possession free from 
Government revenue He alleged that the villages, including mauza Khundwa, 
had been oiigmally granted as maddab maash for the support of the khankah 
of Shah Budhan. The documents produced by him in support of his allegation 
were found not to be genuine The property was resumed by Government, and 
after a temporary settlement with one Kadira, it was in 1839 permanently 
settled with llamida, the mother of the plaintiff, to whom, however, Rahim- 
uddin had previously purported to convey the same in lieu of her dower by 
a hannokfisa, dated i^e 1st March 1836 Hamida died in 1852, and the names 
of her two sons, Mahomed Abdur Ruzzack (deceased) llnd Ahdool Karim 
(plaintiff), and daughter, Wasia, were thdreu]jon registered in the Collector's 
records. 

It further appeared that by a taksfm7iama or deed of partition dated the 
24th June 1855, Rahimuddin, while holding the office of mfjadaHaahui of the 
durgah of Shah Budhan, partitioned among his two sons Ahdur Ruzzack and 
Abdool Karim and his daughter Wasia all the family properties, consisting of 
properties which he stated were purchased by them and standing in their 
names, property which they had inherited from their mother Hamida, and 
property which belonged to him and stood in his name, expressly reserving 
mauza Khundwa and 22 houses of raiyats in Mahulla Budhan Ban tor the 
expenses of the durgah. Thr portion of the deed material to this report ran 
as follows : — 

“ Therefore 1, of my own accord and free will and according to 
the request and consent of Mahomed Abdur Ruzzack, Abdool Karim, sons, 
and Wasia, daughter, with the view of removing and C805] avoid- 
ing future muMitil dispute and disturbance, divide amongst my heirs 
aforesaid all the properties owned and possessed by me, together with 
the purchased mauzas and the mauzas and tenants’ houses and dwelling- 
houses and Rasulbagh, &c., which are inherited by the abovenamed from their 
mother, with the exception of mauza Khundwa, pargana Saseram, and 22 
houses of raiyats situated in Mahulla Budhan Bari (details of which are inserted 
below) and [which are] set apart specifically for the expenses of the holy 
shrine land which] 1 havd made over to the saijadanashm of the durgah of 
Shah Budhan (may he rest in peace) according to the following specification 

[Here followed the shares given to each son and daughter] that^'witb^ 

respect to mauza Khundwa and the 22 houses of raiyats made over [or apper- 
taining! to the said durgah, none of the heirs shall prefer any claim or make any 
dispute ; that as divided by me the declarant they shall continue m possession 
and appropnation of their respective shares, so that the property may continue 
preserved in perpetuity. Therefore these few words are written as taksimnama 
tiiat they may be *of usd when required.’* In the schedule annexed to the 
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deed the property set apart for the durgak was mentioned thus : '* The whole 

16 annas of rnauza Khandwa and the houses of raiyats appertaining to the 
holy durgak of the Huzrat Dewan Shah Budhan (may he rest in peace) shall 
remain in charge of the Jhjj ad anas Abdur Ruzzack, the plaintiff Abdool 
Karim, their sister Bibi Wasia, and the heir of Mariam accepted the 
taksimnama and signified their acceptance by signing the deed. 

Rahimuddm died in 1856, and was succeeded in the office of sajjada- 
nashin by his eldest son Abdur Ruzzack, who by a kobala dated 23rd April 1859 
(I9th Ramzan 1275 H.S.) conveyed to his rnother-in-law, Ilasina, all the 
properties he had received iinder the tahsunnama, together with the property 
in suit. The plaintiff* was an attesting witness to this deed. Five years later 
by a mukarrari pottah dated 16th December 1864 UGth Rajab 1281 H.S.), 
Hasina granted, or purported to grant, a mukarrari of all these properties, at 
a yearly jama of Rs. 15, to her daughter Masihan, the wife of Abdur Ruzzack. 
There was a provision in the pottah that if Masihan failed to pay the rent, the 
mukarrari would not be liable to bo cancelled, and that she [206] should 
continue as full proprietor. Hasina died in 1877 , and upon her death, Masihan 
was registered as the owner of the properties conveyed by Abdur Ruzzack to 
Hasina in 1859. 

Abdur Ruzzack died on the 20th July 188K, and on the 9th January 1889 
the plaintiff .Abdool^Karim instituted this suit against his*widow Masihan and 
others for the purposes above mentioned, alleging that for a great many years 
there had existed at Saserain a durgak of Huziat Dewan Shah Budhan, who 
was a remote ancestor of the plaintiff, and that mauza Khundwa had been 
dedicated to meet the expenditure of the durgak , that the income of the 
mauza had always been under the control of the baijadajiaskin, and had been 
applied to meet tlie expenses on account of the urs and the fakirs and other 
expenses of the durgah ; tliat it- had always been the custom in the family of 
Huzrat Dewan Shah Budhan that, the eldest member should become sajjada- 
nashin^ and upon the death of a sajjadanaskin the eldest of his surviving 
brothels or sons should he installed on the sajjada , that in accordance with 
this custom upon the death of his father Rahimuddm in 1855, the plaintiff’s 
elder brother, Abdur Ruzzack, was appointed saijndauaskiv , that three days 
after his death, which liappened on the 20th July 1888, he, the plaintiff, was 
appointed saijadauashin , that he had ascertained that Abdur Ruzzack, in order 
to defraud his creditors, had procured the execution of certain deeds in favour of 
his iTiother-in-law Hasina, his wife Masihan (defendant No. 1) and others, 
purporting to convey to them the properties therein mentioned, which included 
the dedicated property, hut that as a matter of fact Abdur Ruzzack continued 
in possession of them until the date of his death ; and that Abdur Ruzzack had 
no right or povrer to alienate property dedicated to X\\e durgak. The plaintiff’ 
submitted that the deeds were collusive, fraudulent and void. 

The contending defendant was Masihan. She denied that the plaintiff 
was the sajjadanaskin of the durgak of Shah Budhan, and alleged that in 
conformity with the custom prevailing in the durgah, Abdur Ruzzack had in 
his lifetime appointed his daughter's son Mahhub Alum as his successor, and ^ 
that fi[ahbub Alum was the sajjadanaskin She also denied that the property 
in suit was wakf, and submitted that, even if it was wakf property, the suit 
[207] would not lie, as the plaintiff had not complied with the provisions 
of s. 539 of the Civil Procedure Code and s. 18 of Act XX of 1863. She 
further alleged that the kohala of 23rd April 1859 and the mukarrari 
pottah of 16th December 1864 were bond fide deeds and for valuable considera- 
tion ; that the plaintiff was an attesting witness to the kobala, that he was also 
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a consenting party to it, and had otherwise admitted its validity, and that he 
was therefore estopped from questioning it and the defendant’s title ; that the 
property in suit along with other properties had been conveyed by Bahimuddin to 
his wife by the deed oxhaismokm, dated 10th March 1836 , that by the taknm- 
nama of the 24th June 1855, Bahimuddin did not dedicate the property in suit 
to the durgahf that he had no right or power to dedicate it, and in fact had never 
dedicated it ; tliat upon the death of Bahimuddin the properties passed into the 
exclusive possession of Ahdur Buzzack, and that Abdur Buzzack had conveyed 
them to his mother- in-Tiaw llasina, who had granted a miikarrari of them to 
her the defendant. Slie also submitted that the suit was barred by limitation. 

The material issues werfe the following : — 

(l) Is the suit barred by limitation ? 

(3) Whether the hearing of the suit is barred by s. 539 of the Civil 

Procedure Code and s 18 of Act XX of 1863, supposing the 
disputed properties to he ivnkf properties. Are they really valid 
ivakf or endowed i>roperties 

(4) Is the plaintiff the sajjadanashui of the durgah to which the 

disputed properties are said to appertain ? 

(5) Supposing the disputed properties were ivnkf ^ whether the previous 

sajjndn napkins could deal with them ae- if they were their private 
properties, and transfei them under the deeds set up hv the 
defendants ? 

(6) U the plaintiff estopped from questioning the validity of the title-deeds 

set up by the defendants ? 

(7) Were these documents fraudulent and collusive or whether they were 

executed bond fide, and w^hether the defendants have acquired a valid 
title under them ? 

[2083 Masiiian died during the pendency of the suit, and her daughter 
Piran (the appellant) whs substituted in her place. 

The Subordinate Judge hold, upon the authority of Drlroox Jianoo Begum 
V. Natvah Si/iid Ashjnr Ally Khan (15 11 L R., 167), that section 18 of Act 
XX of 1863 did not applv to this case, inasmuch as the durgah of Shah 
Budhan had never been under tlie control of the Board of Revenue or of local 
agents under Regulation XTX of 1810, and Iiad never been transferred to 
trustees under s. 4 of that Ac*^ lie also held that as the object of the suit was 
merely to rect-vrr trust property from nn outsider, who had no concern in the 
management of the trust, it did not fall within s. 539 of the Civil Prooe- 
dure Code. Me was further of opinion tliat this objection of the defendant also 
failed on the ground that she insisted that the property in suit was not wakf, 
but private property unconnected with any trust. He, therefore, decided the 
third issue in favour of the plaintiff. 

On the fourth issue he found that on the third day after the death of Ahdur 
Buzzack, the last mjjadantisktn, the plaintiff had been appointed to succeed 
him by the voice of the people and the fakirs of Saseram, and that since his 
^appointment he had been discharging the duties of sajjadanashtn^ and thsi^t the 
plaintiff’s appointment had also been approved of by the Bih&r khanka witK' 
which the durgah of Shah Budhan was said to be in some way connected. 
He also found that Abdur Buzzack, a few hours before bis death, had gone 
through some sort of ceremony to indicate his desire that his daughter’s son, 
Mahbub Alum, should he the sajjadanashin after him, and that Mahbub Alum 
was a child of five years of age. He was of opinion • (upon the authority of 
Macnaughten’s Precedents, page 331, case IV, and Mr. Justice Ameer ALI’S 
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Tagore Law Lectures, pages 256-257) that a minor oould not be appointed 
saj] a dan ash IV, inasmuch as he was incompetent to make mrtrzds or disciples, to 
instruct and guide them, or to oihciato at religious ceremonies, and he could not 
appoints deputy to peiform the religious duties appertaining to the office of sajja- 
dana^hin, and such an office could not remain in abeyance until he had attained 
maiority. He therefore came to the conclusion that the appointment of the 
plaintiff was not invalid, and {[209} that whatever might be the right of Mahhub 
Alum, who was not a party to the suit, tlie plaintiff as the de facto sajja- 
danashin was entitled to sue for the recovery oi the property dedicated to the 
durgah from a trespasser. 

With regard to the questions whether mauza Khundwa was ?yrt/c/ property, 
whether the deeds sot up by the defendant were real or henami, and whether 
the plaintiff was estopped from questioning them, lie found that although the 
parwnna, dated 1st Kaiab 1171 Fasfi, which Kahimuddin had sot up in 1835, in 
support of his claim that mauza Khundwa and the other villages in his posses- 
sion were rent-free properties, had been found by tlie Collector to bo a spurious 
document, the fact remained that more than fifty years ago Hahimuddm, while 
holding the office of sajjarhin/isJuu and while in possession of mauza Khundwa, 
had declared it to he endovved projiertv , and that on this very ground he had 
expressly excluded it hv\the iaksnnnama of 24th June 1855 from the partition 
which he had made of the family properties among his two sons and daughter , 
that the sons and daughter had signed the takfiimnidnia to signify their 
acceptance (jf it, aSd had tiiereby agreed to abide by it and never to claim the 
mauza as private property, but always to allow it to he held by the sajjadana- 
shin on behalf of tlio diuQah ; that Ahdur Rnzzack succeeded his father as 
sajjadanashjn, and as ^uch was in possession of the mauza, that the defendant 
was in the same ]>osition as Ahdur Ruzzack and could not, therefore, claim the 
property on the strength of tlie kobala of 23rd April 1859 executed by Ahdur 
Ruzzack in favour of Hasina, and the viukntrnri pottah of 16th December 
1864 g^'anted by Ilasina in favour of her daughter Masihan, and that although 
these two deeds liad Ikhmi executed, Ahdur Ruzzack continued m possession of 
the mauza. The Subordinate Judge came to the conclusion that the kobala 
and vinknrran [lottah were more paper transactions unsupported by any 
consideration, and that they did not give any title to the defendant. As 
regards the hannnkii'ia, lie was of opinion that it was a sham or furzi trans- 
action, as, when the deed was executed. Government had resumed the property 
and settled it with a third party, and Kahimuddin could not therefore have 
given a hainitdasn in favour of his wile llainida of property [210 J which did 
not belong to him , that Rahimiiddin was the real owner, and that when he 
stated in the Iaksnnnama that the mauza fiad been set apart for the expenses 
of the durqah, antf had expn^s.sed his intention that it should continue to be 
so, it became wakf, since intiMition was sufficient to constitute inakf. 

He held bliat the pliinbiff was not estopped from questioning the validity 
of the kohiili h\ Lhs iiere fact tint In had attested it as a witness, since it 
had not been proved th.it he had any knowledge of its contents. 

The Subordmati Judge therefore held that mauza Khundwa was wakf. 
also held th.it the suit was not barred by limitation, since the kobala 
and mukarrari pottah wore mere paper transactions, and the suit had been 
instituted within a year after the death of Ahdur Ruzzack. which took place 
on 20th July 1888. 

Aocordinglv he gave the plaintiff a decree for possession with mesne profits 
of mauza Khundwa. 

The defendant Piran appealed to the High Court. 


9 OAti.— 76 
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Moulvie Makcmed Yusuf (with him Mr. Gregory) for the Appellant. — ^The 
Subordinate Judge is wrong in holding that the property in suit is wakf. The 
takstmnama of 1855 does not oonatitute it such, because had Bahimuddin 
intended to create a wakf of mauza Khundwa he would have used the word 
* wakf ‘ in the deed when he reserved the property for the expenses of the 
durgah. In the course of the enquiry instituted by Government under Begula- 
tion II of 1B19» Bahimuddin in the year 1835, while acting as sajjadanashin 
of the durgah, produced certain documents in support of his allegation that 
the villages in his possession including mauza Khundwa had been originally 
granted as madd'ib maash (exempted and rent-free) for the support of the 
khankah of Shah Budhan. These documents were found to be forged 
documents. The Subordinate Judge was therefore in error in admitting 
them as evidence and in referring to them and giving any weight to them. 
He was not justified in his conclusions that the settlement of the lands with 
Hamida in 1839 did not in any way alter tho mode in which the family had 
dealt with the proceeds of this mauza, and that although the property 
stood in the name of Hamida, the family had applied some portion at any 
£211} rate of its proceeds in support of the The 5a777ioA;a5a of 1836 

was not a colourable transaction entered into for the purpose of enabling 
Bahimuddin to obtain a settlement of the resumed lands in the name of his 
wife. It was a real transaction in favour of Hamida in lieu of her dower. 
The kobala of April 1859 and the mukarrari pottah of 1864 were not henami 
but real transactions. There is no evidence of prior decXcation. For these 
reasons the property is not wakf. 

But assuming that the property in suit is wakf, the plaintiff has no right 
to sue. In the first place the suit is barred by limitation, as Musihan and her 
mother were in adveise possession of the property for more than 12 years. 
Secondly, the plaintiff is not the lawful sajjadanashtn, because his appointment 
was not made by the Kazi, as it ought to have been made in the absence of an 
appointment b> the last holder of the office, and because it was subsequent to 
the appointment of Mahbub Alum. See Baillie, ed. 1865, pp. 593-594 ; 
Fatawa-i-Alamgiri, vol. 2, p 508, and Moohummud Sad ik v. Moohummud Ah 
[l Sel. Bcp., (O. S.), 17] . Mahbub Alum is the lawful sajjadanashin, and the 
lower Court should have made him a party to the suit. Before the plaintiff 
can succeed he must establish the validitv of his title to be sajjadanashm ]ust 
as if Mahbub Alum was a party to the suit. Under the Mahomedan law a 
mutwali has the power on his death-bed of nominating his successor, and in the 
exercise of this power Ahduv Buzzack nominated Mahbub Alum sajjadanashin. 

This appointment is valid, see authorities above referred to. The word 
(Illasuth) refers to the valid discharge of the duties and not to the validity 
of the appointment ; and as Mahbub Alum can discharge his duties by a deputy, 
his appointment is valid. The appointment of a minor as mutwali is not 
invalid, but merely remains in abeyance until he attains majority. 

Mr. B. E. Twtdale (with him Babu Sahgram Singh) lor the Bespondents : — 

On the question whether the plaintiff has a right to sue, it is clear that he 
was elected sajjadanashin, or the religious superior of the durgah by the 
popular voice and the fakirs ; he was therefore the de facto sasjadanashtn" The 
fact that the former superior expressed a desire that his minor son should 
succeed him, even [212] if true, might give the minor a right to sue on 
attaining majority, but meanwhile there must be some competent person who 
will continue to perform the religious duties attaching to the office, and who is 
better qualified than the man appointed by the popular voice. On the question 
as to whether the disputed property was bond wakf^ the taksimimma of 
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24fch June 1855, executed by Bahimuddin, and accepted by the other' side, is 
conclusive, as in that deed the disputed property was excluded from partition 
and kept apart as being wakf property. The Subordinate Judge has very 
carefully gone into the case, and his decision should be uphold. 

The judgment of the Court (Maopheuson and Aaieer Ali, JJ.) was 
delivered by 

Ameer Ali, J. — This appeal raises some important questions of Mahomedan 
law. It appears upon the evidence that the property, which forms the 
subject-matter of the present suit, has been in the possession of the plaintiif’s 
family from the latter end of the last century , that in the year 1885 it was 
resumed by Government and settled in 1889 with the plaintiH’s mother 
Hamida. The proceeds of the property appear to have been applied in the 
maintenance of a shrine or durgah of a saint called Shah Budhan, from whom 
the plaintiff’s family seems to bo descended. In 1855 the father of the plaintiff, 
named, Bahimuddin, who at that time held the office of saijadanashin or 
curator of the shrine, made a division of all the family properties among bis 
two sons, Abdur Buz^^ack, now deceased, and the plaintiff, and a daughter, 
named Wasia, expressly reserving the property in suit tor the expenses of the 
durgah. Bahimuddin died in 1856 and was succeeded in the office by Abdur 
Buzzack, who, in the year 1859, conveyed to his raother-in-Iaw, a lady of the 
name of Hasina, all the properties he had received uvder the taksumnama 
together with the^property in suit. In 1864 Hasina granted or purported to 
grant a mukarrart of all these properties to her daughter Masihan, the wife 
of Abdur Buzzack Hasina died in 1877, and upon her death Masihan got 
herself registered as the owner of the properties conveyed by Abdur Buzzack 
to Hasina in 1859. Abdur Buzzack died in the year 1888, and the plaintiff 
brings £his suit against Masihan to recover possession of the property in 
question on trio ground that it is ivakf, and that consequently Abdur 

Buzzack was not entitled to alienate it. \t)d he bases his right to sue upon 
the allegation that after his brother’s death ho was aiipomted szjjadanashin of 
the durgah, to which the property is dedicated. 

The contending defendant in this cise vv is Masihin, blie widow of Abdur 
Buzzack. and sha in her written sbjibein«3nt donul, intpraha, that the property 
was ivak^, or that the piamtifjf had any title to maintain bins suit. She alleged 
that Al)dur Buzzack before his deith iif>'ninabel his dr'ugliber’s son Mahbuh 
Alum to the office of .mfi^daiiashtn, and that therefore plaintiff could not be 
appointed >13 alleged by him , and she also contended tliat his appointment was 
invalid. 

Upon this state of tlie pleidings several issues won? raised between the 
parties, but in the main the case proceeded upon the following points : — 

First . — Whether the property was wakf as alleged bv the plainbifif 

Second . — Whether the plaintiff was validly appointed as sajjadanashin, 
or in other words, was he entitled to maintain the present suit? 

Third . — Whether he was estopped from impugning the transaction between 
Abdur Buzzack and Hasina. 

Mourth . — Whether the sale to Hasina was a reil or benantt transaction 

Masihan died daring the pindenoy of the suit, and her daughter Piran has 
been substituted in her place. 

The lower Court has made a decree in favour of the plaintiff, holding that 
the property in suit is wakf, and that whatever may be the rights of Mahbuh 
Alum, the plaintiff as the de facto sajjadanashin and manager of the durgah 
is entitled to sue for a property wrongfully alienated by the late sajjadanashin^ 
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It also held that the deeds of 1859 and 1864 were benamit^.tLad that the plain- 
tiff was not estopped from impugning those transactions. 

The defendant has appealed to this Court, and the learned pleader who 
appears for her contends in the first place that the Subordinate Judge was 
wrong in holding that the property in suit is wakf, for the deed of 1865 does 
not constitute it trakf, nor is there any evidence of prior dedication. He further 
contends that [214] the Court below was iii error in referring to documents 
which in the year 1835 had been found to he fabricated. Now, what appears 
to have happened in that year is this. Under Regulation JI of 1819, Govern- 
ment had instituted an enquiry into the titles of proprietors of land who 
professed to hold their properties free from revenue under grants from the 
former rulers. And, in the course of this (inquiry, in 1835 Hahimuddin, who 
was the then sajjadanaskni, was called upon to prove his title to hold the 
villages of which he was in possession free of v^vcnue. He alleged that the 
villages including the village of Khundwa had been originally granted as mad- 
dad rraash for the support of the khankah of Shah Budhan. The documents 
produced by liim in support of his allegation were declared not to be genuine. 
The property was resumed, and, after u temporary settlement with a Kadira, 
was permanently settled with Hamida, to whom Rahimuddin had purported 
to convey the same by a baimokamxw lieu of her dower. Hainula died in 1852 
or thereabouts, and the names of hei sons and daughter w^re ttiereupon regis- 
tered in the Collector's records instead of hers, in 1855, however, RahirnuSdin 
is found dealing with the property as appertaining to the diirgcth. The Subor- 
dinate Judge, looking to the declaration contained in the document of 1855 with 
Rahimuddm’s statements in 1835, thinks that the settlement of the lands in 
1839 with Hamida did not in any way alter tlie mode in which the family had 
dealt with the proceeds of rnauza Khundwa. We do not think he was wrong 
in drawing f»*om those facts the inference that, though tfie propeity stood in 
Haroida’s name, the family had applied, inoie or less, the income derived 
therefrom for the support of the dmgah And this inference seems to us to 
be warranted by the oral evidence on tho record. But in the view we take of 
the document of 1H»55, we think it immaterial to consider whether such applica- 
tion of the proceeds amounts to proof of dedication or not In the takHiin- 
nania in question. Rahimuddin adniittedlv^ deals w'lth bhiee classes of property 
— (1) property which he sa\s was inheiited h\ his children from their mother 
(Hamida), (2) property which stood in their naiues (being apparently property 
which he had purchased in their name.s), and (3) property which stood in his 
own name. And he divided all these properties among his sons and daughter 
[818] in the usual proportion, viz., one-titth to the daughter and two-fifths to 
each of the sons. Mauza Khundwa, the village in suit, is included in neither 
of these categories, and is expressly excluded from the partition. If the 
batmokasa executed by Rahimuddin in 1835 in favour of Hamida represented 
a real transaction, and if the settlement in 1839 was taken by Hamida herself 
and not benami for Rahimuddin, the properties settled with her would, upon 
her death, have devolved upon her husband as well as her children. The Sub- 
ordinate Judge thinks, not without reason, that the bainiokasa of 1836 w^as a 
mere colourable transaction entered into for the purpose of enabling Rabimud'* 
din to obtain a settlement of the resumed lands in the name of his wife. But 
whether that he so or not, upon the hypothesis that it was a real transaction, 
the persons who were entitled to Hamida's estate were Rahimuddin and his 
children. They chose to divide the rest of the family properties, treating 
Khundwa as standing upon a different basis from the others. The question, 
therefore, resolves itself to this, what was the effect of the reservation made by 
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the parties to the deed of 1855. The passage in that document relating to the 
property in suit runs thus — 

J# I li ft «X9 

“ E\cei)ting luauza Khundwa, pargana Saserain. and 22 houses of ran/aU 
situated in Mahulla Budhan Bari (details ot whicii aio inserted below) and 
[which iirei set apart specifically for the expenses uf the lioly shrine 'and 
whiclil 1 have made over to the mjjadanaslini ol the diuqak of Shah 
Budhan, I'tc." 

That IS, he divides all the properties cxcoptmg the one herein mentioned. 

Towards tl^e end of the document there is an injunction on tiie lieirs : — 

I ^ 

[216] ‘ ‘ With respect to mauza Khundwa and the 22 houses of rniyata 
made over lor appertaining! to the said diitgah, none of the heirs shall prefer 
any claim or make any dispute.” 

And in the schedule the propert\ is mentioned thus — ^ 

^ ajLa. I ^ ^ AJ^ 

• 

“ The whole 16 annas of mauza Khundwa and 22 houses of raiqnts apper- 
taining to the holy durgah of Huzrat Dewan Shah Budhan, , shall remain 
in the charge ot the sajjndanasliin,'* 

Does this amount to a dedication or not Moulvie AJahomed Yii.siiJ for the 
delondant contends that it does not Tie says that had Kahimuddin intended 
to create a iriikf; lie would have used the word irakf. Kow it is clear upon the 
authoritie.s that in ordei to constitute a wukf, it is not nocessary to use the word 
wukf. So long as it appears that thti intention oi the donor is to set apart any 
specific property or the proceeds l.hereol for the maintenance oi’ suijport in 
perpetuity of a specific object or of a series of objects lecognized as pious by 
the Mussulman law, it amounts to a valid and binding dedication (Fatawa-i- 
Alaiugiri, vol. 2, pfiges 460-461 ; Kazi Khan, vol .‘i, page T-'l , and Rad- 
dul-Mubtar, quoted as Shaini, vol. 3, jiagefifiO) In the case ot Jnrun Dass 
Sahoo v, Shtili Kuhivtooddefu [2 Moo I. A. 390 (421)J , the PriVN Council, 
adopting the views of the Sudder Dewani Adawlut in the case of M unsimimat 
Qadira v. Shah K uheernoddoen Ahimid (3 Sel. Rp]> , 407 J, held as follows . — 

“ This decision is in accordance with the doctrine laid down in tlie Hidaya, 
Book XV, of wukf or appropriation, Hamilton’s Translation, vol. 11, page 334, 
where it is said, ‘ vuikf ’ in its primitive sense means * detention ’ In the 
language of the law (according to Haneefa) it signifies the appropriation of any 
particular thing in such a way that the appropnator’s right in it shall continue, 
and the advancage of it go to some charitable purpose in the manner of a loan. 
According to the two disciples, 'wukf' signifies the appiopriation of a particular 
article iti such a manner as subjects it to the rules of divine property, whence the 
[2171 appropriator’s right in it is extinguished, and it becomes a property of 
God, by the advantage of it resulting to His creatures. The two disciples 
therefore hold appropriation to be absolute, though differing in this, that Aboo 
Yoomf holds the appropriation to be absolute from the moment of its execution, 
whereas Mahomed holds it to be absolute only on the delivery of it to a mutwali 
(or procurator), and, consequently, that it cannot be disposed of by gift or sale, 
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and that inheritance alsp does not obtain with respect to it. Thus the term, 
'wukft in its literal sense, comprehends all that is mentioned both by Haneefa 
and by the two disciples. 

Again (page 344), it is said, ' upon an appropriation becoming valid or 
absolute, the sale or transfer of the thing appropriated is unlawful according to 
all lawyers the transfer is unlawful, because of a saying of the Prophet : 
‘Bestow the actual land itself in charity in such a manner that it shall no 
longer be saleable or inheritable.’ ” 

In the Fatawa-i-Alamgiri it is distinctly laid down that when a property 
is assigned for a pious purpose and is declared to beSinalienable and not subject 
to “ the right of the heirs,” that amounts to a icukf, though the word wukf be 
not used at all by the donor in making the assignment IFatawa-i-Alamgiri, 
vol. 2, page 462). So also it is statpd in the Radd-ul- Muhtar that the 
setting apart of property permanently for the support of a pious object is 
sufficient to constitute a umkf» Having regard to the authorities, I am clearly 
of opiniun that the declaration contained m the taksbmnama constituted the 
'village of Khundwa, if it was not already dedicated to the dtirqaK a wukf in 
favour of the durgak. The fact that the entirety of that mauza came into 
the hands of Abdur Kuzzack when he succeeded his fatlier in the office of 
sajjadanaahm, without any claim on the part of the other heirs, shows to my 
mind that the family of Bahimudrlin took the same view of the matter, and 
that Abdur Ruzzack received the property and Vield it aij. sajjadanashtn of the 
durgah and not as private property. 

That being so, the next question is whether the plaintiff has any title to 
sue for its recovery from the hands of Iversons claiming [2183 to hold it under 
a conveyance from Abdur Ruzzack. If it is a witkf property, Abdur Ruzzack 
had no power to alienate it. The lower Court has found upon the evidence 
that the conveyance in favour of Hasina wah henami, and that the title to the 
properties purported to have been convoyed bo her thereunder never passed 
out of Abdur Ruzzack. It seems to me unnecessary, however, for the 
determination of the piosont case to go into the question whether the trans- 
action was real or beminu, for even if it he assumed that the transaction was real, 
as Abdur Ru/zack fiad no title to convey in Khundwa, the possession of the 
defendant is that of a mere trespasser. Limitation does not run against the 
successor of Abdur Ruzzack in the office of sujjadanashin until after the death 
of Abdur Ruzzack [Jnvun Dass Sakoo v. Shah Kuhrerooddeen (2 Moo. I. A., 
390 (421)], and the plaintiff, if he has the title which he alleges, would be 
entitled to rocover the property from the defendant, whether the conveyance 
to Hasina wss bcnami or not. The defendant, however, has pleaded a jus tertii. 
She says, admitting that the property is wukf, plaintiff has no right to sue, for 
Mahbub Alum is the lawful sajjadanashin. Mahbub Alum is no party to this 
suit. And the appellant urges that the Judge was in error in not making him 
a party It is not suggested that any application was made to the Judge to 
bring Mahbub Alum on the record. Having regard to the frame of the suit, it 
seems co me the plaintiff could not well have made Mahbub Alum a defendant 
without giving rise to serious objections. Mahbub Alum is not in possession 
of the durgah nor of the property in suit, and to have made him a defendigst 
would have unnecessarily complicated the issues. 1 think, therefore, there is 
no force in the appellant’s contention that Mahbub Alum, not being a defen- 
dant in the suit, the decree is erroneous. 

* 

The plaintiff is admittedly in charge of the durgah, and is discharging the 
duties connected with the institution. Upon the evidence there is no doubt that 
he has been elected to the office by a large number of 'Mahomedans residing in the 
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locality. The Subordinate Jud^ upon these facts came to the conclusion 
rail] that whatever may be the right of Mahbub Alum, it was unnecessary to 
go into it, for the plaintiff as the de facto sajjadanashm is entitled to recover 
the durgah property from the hands of a trespasser. The appellant, however, 
has^ contended most strenuously in this Court that the plaintiff, before he can 
succeed, must establish the validity of his title as if Mahbub were a party to 
this suit. It is argued that under the Mahomedan law a mnlwalt has the 
power of nominating his successor on his death -bed, and that in the exercise 
of this power \bdur Buzzack had nominated Mahhub Alum as the next 
sajjadanashin ; that that appointment being lawful and valid, the subsequent 
nomination of the plaintiff, however made, was illegal And Baillie, edition 
186d, pages 593-594, Fatawa-i-Alamgiri, volume 2, page 508, and the case of 
Moohiimmud f^adtk v. Moohummud Ah (1 Sel. Rep., (O. S.), 17), have been 
referred to in support of this argument. Tliere is no doubt that under the 
Mahomedan law, m the absence of any provision in the trust deed or of any 
evidence of usage, the last incumbent can, on his death-bed, nominate his 
successor, and that such nomination would bo valid without any judicial order. 
J3ut in order that the nomination may be effective, it is necessary that the 
person so appointed should he adult and possessed of understanding. In the 
Fatawa-i-Alamgiri the rule is thus stated — 

“ And it is a condition to the validity (of the appointment of a mubwah) 
that he should he adult and possessed of understanding , and thus it is stated 
in the Bahr-ur-Eaik.*’ 

Mr. Baillie in the first edition of the Digest did not give the meaning of 
this passage, but it appears in the second edition in the following words : - 

" But puberty and understanding are essential in all cases to a valid 
appointment.” 

Mahbub Alum is admittedly a mere child, but the learned pleader for the appel- 
lant contends tliat the word refers to the valid discharge of the duties, 

and not to the validitv of the appointment , and as Mahhub Alum can discharge 
the duties of [220] the offence bv a deputy, his appointment is not invalid But 
this contention is plainly opposed to the context as well as the phraseology of 
the ))assage I have quoted. Besides, the office of mutwab is an office of 
personal trust, and a person who cannot discharge the duties of the trust 
personally, nor be responsible for their due discharge, cannot appoint a deputy. 
Tlie same condition is laid down in the Raddul Muhtar and the Fatawa-i-Kazi 
Khan that a minor cannot be appointed a mutwab. The learned pleader, 
how'over, contends upon the authority of a passage in the Alamgiri, that the 
appointment of a minor mutwab is not invalid, but remains in abeyance until 
he attains his majority. But that passage must be read with the previous 
condition which insists upon puberty as a sme qua non. As a matter of fact, 
however, it refers net to a case of express appointment, but to the devolution of 
the office by virtue of some provision in the trust deed or otherwise. For 
example, a wakfnama may provide that the towliut should be confined to the 
male descendants of the wakf, or the members of a particular family, and it 
may happen that at some time the person on whom the office devolves by 
virtue of this provision is a minor. The law, therefore, provides that in such 
cases the Kazi should appoint some body to discharge the duties during the 
minority of the mutwab, who should get the office on attaining majority. 
But this is not the present case, and Abdur Buzzack had no power to appoint 
a minor to succeed him in the office. Besides, it seems to me, having regard 
to the nature of the office of sajjadaivashm, that the appointment of a minor 
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would be opposed to the constitution of the thing. The mijadanashin has 
certain spiriiual function* to perform. He is not only a miUwalt, hut also a 
spiritual preceptor. He is the curator of the durgak where his ancestor is 
buried, and in him is supposed to continue the spiritual line (silsilla). As is 
well known, these durgahs are the tombs of the celebrated dervishes, who in 
their lifetime were regarded as saints. Some of these men had established 
khankhas where they lived and their disciples congregated. Many of them 
never rose to the importance of a kliankah, and when they died tlieir inoiisolea 
became shrines or durgahs These dervishes professed esoteric doctrines and 
distinct systems of initiation. They were either snfis or the disciples of 
C 2213 Mian Roushan Bayezid, who flourished about the time of Akbar, and 
who had founded an indejrendent esoteric brotherhood, in which the chief 
occupied a peculiarly distinctive position They called themselves /n Airs on 
the hypothesis that they had abjured the world, and were humble servitors of 
God ; by their followers thoy were honoured with the title of Shah or King. 
Herklot gives a detailed account of the different brotherhocjds and the rules 
of initiation in force among them. The preceptor is called the pir, the dis- 
ciple the murid. On the. death of the pir his successor assumes the privilege 
of initiating the disciples into the mysteries of dervinki^m or This 

privilege of initiaticm, cf making murids, of imparting bo them spiritual know- 
ledge, is one of the functions which the ^aj^adanashni performs or is supposed 
to perform Apaiit from the question, therefore, whether a minor can or 
cannot he appointed as a tmUn ah, it seems to m(3 that Mahbub Alum’s 
nomination is opposed to the constitution of the office. The relationshin which 
exists between a ptr and his tnunds, as T understand the theory and practice of 
dervishnin, is a spiritual and personal one And a deputy can liardly be 
.supposed to impart the same efficacy to Ins ministrations as the ptr himself. 

For these reasons, I think that the n-'irnmation of Mahbub .Alum was 
not valid in law. Of course, this decision can have no binding effect against 
Mahbub Alum, he being no party to tliis suit 

The plaintiff s.ub ho wsis appointed to the offico on the third day after 
his brother’s death hv a number of the disciples and cortairi other people, two 
of whom at least, arc the <tnh'adana.Hhitis of other shrines The learned pleader 
for the def(3n'iant conteiifls that this appointment is invalid, and that in the 
absence of an cippointrnent by the last holder of the office, the power of 
nomination devolves on the Ksizi, .And in support of this contention he cites 
Baillie, page 594, and the case of Moohumniud Stidik v. Moohtiinmud Ah 
fl Sol. Ren., (O S ), 17). Neither the passage in Baillie, which declares that 
in case the waktf he dead and Inive left no executor, the power of nomination 
vests in the Kazi, nor the ruling in the case referred to, touches the present 
question. No doubt thereC2223occur passages in the law books to the effect that 
the congregation cannot validlv appoint a mntwah. But as 1 understand the 
principle, thosedicba refer to endowments of a public nature like a mimjxd-i-jamaa 
and similar institutions in which the public at large or the Mussulman public 
generally are interested 'But when an institution is dedicated to the inhabitants 
of a particular locality or to a particular sect or fraternity, the members of which 
are ascertainable, wliatever might have been the ca.se in ancioi*b tigees, the 
modern Moslem jurists have recognized the validity of an appointment by the 
congregation. The Fatawa-i-Alamgiri, after stating the old views concerning 
such appointments, says -- 

^ oj ^ 
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** It is stated from Shaik-uMslam Abdul Hassan that all the mashaikhs 
(jurists) declare that if they (the congregation) do appoint a mutwali, it would 
be as valid as if the appointment was made with the permission of the Kazi," 

And in the Eadd-ul-Muhtar it is stated that the modern Mahomedan 
lawyers recognize the validity of an appointment by the congregation. So also 
in the Wa]iz-ul-Muhtar. It is clear, therefore, that the election of the plaintiff 
is not invalid under the Mahomedan Law. Besides, it seems to me that the 
appointment of a sajjadanashm of a durgah must, to a large extent, be regulat- 
ed by the practice followed in the particular durgah or neighbouring durgahs. 

Herklot describes the custom in vogue in the durgahs existing in Southern 
India. And, so far as I am aware, that is consistent with the practice prevail- 
ing in other parts of India, viz,, that upon the death of the last incumbent, 
generally on the day of what is called the sium or teja ceremony (performed 
on the third day after his decease), the fakirs and murids of the chtrgah, 
assisted by the heads of neighbouring durgahs, instal a competent person on the 
guddt ; generally the person chosen is the son of the deceased or somebody 
nominated by him, for his nomination is supposed to carry the guarantee that 
the nominee knows the precepts which he is to communicate to the disciples. 
In some instances the nomination [223] takes the shape of a formal installa- 
tion by the electoral body, so to speak, during the life-t^pie of the incumbent 
But in every case l^e person installed is supposed to be competent to initiate 
the murids into the mysteries of the tarikat (thp, holy path). In the present 
case the evidence is that in accordance with the general practice and the 
practice prevailing in the durgah in question, the plaintiff was appointed. And 
I am of opinion that that appointment was valid, and the plaintiff has a title 
to maintain this suit. 

As regards the question of estoppel, 1 agree with the Subordinate Judge. 
Upon the evidence, I am by no means satisfied that tlie plaintiff attested the 
document in favour of Hasina, n’or is there any evidence pointing to the fact 
that the plaintiff knew, at the time he attested the other documents referred 
to in argument, that Abdul Buzzack had purported to deal with Khundwa as 
his private property. 

For these reasons, I am of opinion that this appeal should be dismissed 
with costs. 

Appeal dismissed, 

C. D. P. 


HOTES. 

[ As to Shiat Law see (1903) 25 All. 418. 

As regards mutwahs and sajjadanashms sec (1893) 20 C. 8L0 - (1898) 20 All., 482 ; (1900) 
27 Cal. 674 ; (1904) 6 Bom. L. R., 1068 ; (1908) P. L. E., 78 : (1908) P. R., 30. 

As regards the requirements for a valid wagf see (1892) 20 Gal 116. 

A minor cannot be a mutwali, (1908) 8 G. L. J., 196.] 
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1 19 Oal. 998 ] 

PRIVY COUNCIL. 


The l^th and 13th November, 1391, 

Present : 

Lords Watson, Hobhousb, and Morris, Sir R. Couch and 

Lord Shand. 


Khoo Kwat Slew and others Plaintiffs 

verstis 

Wooi Taik Hwat and others Defendants. 


[On appeal frtbin the Court of the Recorder of Rangoon.] 

Insolvency of trading partnership — Mortgage by trading partnership of all its 
assets, when solvent, for advances, present and future- Change of partners 

with continuance of mortgage liodyility — Validity of mortgage security. 

If a trader assigns all hia property, except on some substantial contomporaneous pay- 
ment, or substantial undertaking to make a subsequent payment, that Vs an act of insolvency, 
and is void against the creditors on his insolvency, simply because nothing is left wherewith 
to carry on the business , whereas, if he receives such assistance, something is left to carry 
on the business. 

[994] A trading partnorKhip, before its insolvency, assigned by mortgage all its assets to 
a creditor, who simultaneously made a substantial advance to the Arm, agreeing to make 
future advances. 

lUld, that the mortgage would have covered such assets of the then firm as were in exist- 
eiioe at the time of the insolvency, and wonld not have been void, as against the other 
creditors, and the Official Assignee, beoauso the assistance was substantial, and the then 
solvent firm was not left by the assignment without moans. 

Another question was raised upon the facts that, after the mortgage and before the 
insolvency, new partners entered the firm, and new stock-m-tradc was brought in. The new 
partners were to be under the same liability to the secured creditors, the security continuing 
with respect to the now firm and the aftcr-aoquirud stock, as it stood with respect to the 
old. Held, that this arrangement did dot invalidate the prior security, amounting, as it did, 
to a mere substitution of persons and goods at the time of the change. 

Also the incoming partners received substantial consideration ; for, although the obliga- 
tion, under the former agreement with the old firm, for the rest of the advances, not then 
made, was remitted, a new obligation was entered into that a sum of money should provid- 
ed, which was afterwards supplied. The incoming partuprs got the benefit of a suretyship 
which the mortgagees had entered into for the former firm. These wore the considerations to 
tho incoming partners at the tune. As the original contract would have been, the new one 
was, valid against the Official Assignee. 

Appeal from a decree (24th April 1890) of the Recorder of Rangoon. r 

The plaintilfs, appellants, were members of the firm of Chen Hoe and 
Company, merchants in Rangoon. The defendants, respondents, Wooi Taik 
Hwat, Khoo Bear. Root, Khoo Yin Inn and Khoo Hook Chie, under the style 
of Pinthong and Friends, carried on business as general dealers in Rangoon. 
The members of the partnership were subsequently changed, and the business 
(which had been bought in 1888 for Rs. 54,000) was carried on till the iosol- 
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venoy of the firm in December 1889. The incoming partners were also defend- 
ants, respondents, viz., Khoo Cheng Wah and Saw Pang Lim. And by an 
order made on 5th Alarch 1890 the Otiiciai Assignee was added as a 
defendant. 

The principal questions related to an assignment by mortgage deed, made 
by the firm of Pinthong and Friends on the 11th March 1889, and wore, 
whether this could be enforced as against [223]othor creditors, represented by 
the Official Assignee, and what effect was to bo given to the substitution of new 
partners. 

Before the 11th March 1889 the plaintiffs had either advanced in cash to 
the firm, or had paid on its account, sums amounting to Bs. 55,000. The 
mortgage deed of that date recitpd that the mortgagees were liable for the 
mortgagors on promissory notes, .hundis, and other securities, and had agreed 
to lend money to them in like manner hereafter, being secured in the 
manner hereinafter.*’ It also stated that the mortgagees had agreed to secure 
the mortgagors to the amount of a lakh of ru])oes against all payments which 
they might at any time be called upon to make, or might l>ecorue liable for, 
both in respect of instruments already executed and those which they might 
execute. The deed than jLssigned to the mortgagees all the stock-in-trade,fixture8, 
utensils, and effects of the firm which then were or might at any time during 
the continuance of jbhe security bo brought upon or appertain to the premises 
of the firm, and the good-will of tlie business, together with all book-debts and 
trade outstandings. There was also given a right of entry upon failure to repay. 

On the 29th May 1889 the defendants, Khoo Bean Foot and Khoo Ym 
Inn, sold their 'shares to Khoo Cheng Ghoon and Khoo Cheng Wah, and the 
defendant Khoo Hock Chie sold his share to Saw Pang Lim. The incoming 
partners* were all defendants. The firm paid off Bs. 15,000 of the amount then 
due. In July 1889 Wooi Talk Hwat retired from the firm, but was re- 
admitted on the 7th September following, having bought the shares of Khoo 
Gheng Wah and Daw Pang Lim. In that month the plaintiffs paid Bs. 40,000 
on account of the firm to creditors, and after demanding this sum without 
obtaining payment, they claimed, but were refused, possession of the mortgaged 
assets. On the 11th September they filed their suit claiming, under the mortgage, 
possession of the stock and effects in the firm’s w^arehouse, held by Wooi Taik 
Hwat and Khoo Cheng Ghoon, and of the book -debts and trade outstandings, 
together with an injunction restraining these two from interference, also claiming 
payment of any balance that might remain afteir the proceeds of the sale of the 
above should have been credited. On the 12th December 1889 a receiver was 
appointed. On the 16th of the same month [226] the firm of Pinthong and 
Friends was adjudicated ihsolvent on their petition to the Court of the Becorder 
in ilis insolvency jurisdiction, that upon their compliance with the provisions 
of the statute, relating to insolvent debtors in India, the 11th and 12th Vic., 
c. 21, they might have the benefit of it. Thereupon the Official Assignee was 
made a defendant in this suit. 

Four of the defendants filed their written answer, and three others, includ- 
ing the Official Assignee, filed none. The defence set up by the written state- 
ment was in substance that the plaintiffs*only held a mortgage over the stock 
of the firm, as it was constituted at the date of the transaction, but held no 
mortgage ove*- the assets of the new firm, as it was constituted after the change 
of partners in May 1889. It was also a ground of defence that at the time of 
the mortgage of the 11th March 1889 the plaintiff’s had agreed to lend money 
to Pinthong and Friends to the amount of a lakh, if required ; and that when 
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the new partners came in the plaintiffs agreed to postpone calling in a 
balance of Bs. 40,000 then due to them from Pinthong and Friends, but after- 
wards refused this accommodation, thus disentitling themselves to possession 
under the mortgage. 

At the hearing it was admitted that the incoming partners took with notice 
of the mortgage, and accepted what liability might arise^under it. The defence 
then made on behalf of the Official Assignee was the invalidity of the mortgage 
as against the creditors other than the plaintiffs. 

The Becorder dismissed the suit with costs, on the ground that the mortgage 
deed of the 11th March 1889 was void as against the general body of creditors, 
and the Official Assignee. There was, as he held, no agreement to make further 
advances on the mortgage, which assigned substantially all the property 
of the firm securing a past debt only, and not future advances coupled 
with it. The mortgage# therefore, necessarily had the effect of withdrawing 
the firm's property from being security for other creditors, and was therefore 
void as against the Official Assignee. He cited Bohson on Bankruptcy, 6th 
edition, page 145, and thus referred to cases ; — 

There are a number of authorities on the point ; one in particular, 
Lindon v. Sharp (6 Man. and G., 895), appears to me to be very much in 
[227] point. Theresa trader assigned his goods to a banker to secure £1,000, 
£864 being the amount due to the banker at the time. Although advances were 
actually made by the banker after the execution of the assignment on the faith 
of it, yet as there was no covenant in the deed that future advances should be 
made, so as to afford an inference that the security was given to enable the 
trader to carry on his trade, and as the deed placed it in the power of the 
hanker to take possession at any time and to sell in default of payment on 
demand, it was held an act of bankruptcy, although possession was never taken 
by the banker under his security. In Smtih v Cannan (2 El. and Bl., 35), 
the Exchequer Chamber held that a conveyance necessarily delaying a trader’s 
creditors is an act of bankruptcy, although it has not the effect of stopping his 
trade. In ex-parte Haxokar in re Keely (L. B , 7 Ch. Ap., 214), an assignment 
of all a debtor’s property, exce,)t a pension, which would not pass to the trustee 
in bankruptcy, and could not he taken in execution, was held to be an act of 
bankruptcy. In another case in the same volume, ex-partc Fiahcr in re Ash 
(L. B., 7 Oh. Ap., 636), there was an assignment of all the debtor’s property 
to secure a past debt, and a fresh advance which was made on a conditional 
promise, that if the fresh advance was not paid within ten days, the debtor 
would make the assignment ; and it was held that, having regard to the 
conditional nature of the promise and the smallness of the fresh advance, the 
assignment was an act of bankruptcy and void as against the creditors. Mellish, 
L. J.. said : — ‘ We are of opinion that if we were to hold this bill of sale to be 
valid, we should practically abrogate the rule that the assignment of the whole 
of a debtor’s effects in consideration of a past debt is an act of bankruptcy, 
and should in every case ehable a favoured creditor who can trust his debtor, 
to give him a bill of sale of all his property when required, to obtain payment 
of his debt in full to the prejudice of the other creditors.’ * 

" In ex-parte King tn re King (L. B., 2 Ch. Div., 256), JAMES, L. J., 
says : — ' In each case, looking at all the circumstances, you have to anawer 
these questions- Does the assignment include all the property, or is there a 
substantial exception? Is it wholly to secure a pre-existing debt? And if 
there is a further advance, is it a sabstantial one ; or oply one [228] intended 
to give colour to a security which is in reality made only for the purpose of 
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recovering a pre-existing debt. 'Mellish, L. J., says : — ‘The numerous cases 
on the subject have settled the law. The only dilhcalty is in the application 
of it. An assignment of all a debtor’s property for a past debt is an act of 
banliruptcy. A merely nominal exception of part of the property will not 
prevent this, but an exception of a substantial part will prevent it.' In ex- 
parte Ellis in re Ellis (L. R . 2 Ch. Div , 797), Mellish, L. J., said : — ‘ The 
result of the authorities is that where a debtor assigns his whole property as a 
security for a past debt only, it is an act of bankruptcy, whatever the motives 
of the parties may have been. If there is a further advance it is not a question 
whether the further advance is great or small, hut whether there was a bond 
fide intention of carrying on the business.' The last case to which I think 
I need refer is ex-parte Chaplin in rc Sinclair (L. R., 26 Ch. Div., 319), where 
Cotton, L. J., says : — ‘ If persons will take from a man who is in difficulties 
a dised of this description, which has tlie effect of withdrawing, and is intended 
to withdraw, all the property of the debtor from the 'legal process which his 
ersditors have a right to enforce against him and bankruptcy ensues, the deed 
is void under the bankruptcy law. It is fraudulent as well as void, whatever 
may have been the view of those who were engaged in the transaction that it 
might he the best thing for the debtor, or that it might afford an effectual way 
of paying the creditors.'* 

• 

The plaintiffs Imving appealed, 

Mr II. II. Asquith, Q.C., and Mr. h . Mellor, for tlio appellants, argued that 
the Recorder had erred in holding the mortgage to bo invalid as against the 
Official Assignee. It was valid, and was binding on the newly constituted firm 
and its property, ^his was not a case of the witiidrawal of all the assets of a 
trading firm from the reach of the creditors of the linn other than those whom 
the latter had attempted to secure bucli a security, for a past debt only, 
would be invalid ; but here the case w^as different, there having been a 
substantial payment by the mortgagee simultaneously with the assignment of 
all the mortgagors' assets , and there having been also an undertaking to 
make future advances This [2293 had been done, with good faith on both 
sides , and the security had been given to secure both the then present, and 
the then contemplated, but subsequent advances, when they should have been 
made This had not been done with a view to future probable in.solvency. 
On the contrary, tlie consideration, consisting of present and subsequent 
advances, was that the firm should be assisted and supported. This w as done by 
the creditor, who having gis^en this assistance was entitled to have the benefit 
of the security executed in his favour An assignment would hold good to 
bind what would be, at the date of it. as yet not existing stock-in-trade, also 
book debts afterwards to be entered and realized, provided always that they 
were specific property, sucli as could he made the subject of contract capable 
of specific performance. No subsequent act of the character of transfer of pos- 
session was necessary , the assignment in equity being complete as soon as the 
property came into existtjnce , the only question being one of its identification 
with the property described in the mortgage. Again, the judgment of the 
Court fielow, so far as it was based on the conclusion that there had been no 
agreement for further advances, was wrong,' This had arisen from the want of 
a clear distinction, which should have been made between the evidence relating 
to the agreement of the 11th March, and that relating to the agreement of the 
29th May 1889. On the latter jlate the incoming partners took over all the 
liabilities of the old firm of Tinthong and Friends to the plaintiffs: thus agreeing, 
in effect, with them that the assets of the new firm should remain as security 
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aooording to the terms of the mortgage of the 11th of March. Those of the 
respondents who afterwards joined the firm did so with notice of the mortgage ; 
and the assets of the old firm remained subject to the mortgage in the hands 
of the partners who came in. Neither the change of persons, nor the change of 
moveables charged, had any efiect to invalidate the mortgage as against the 
Official Assignee. The issues should have distinguished the rights of the incoming 
partners from those of the Official Assignee. But it waf apparent enough that 
the mortgage was originally valid as against the old firm ; and when subse- 
quently extended, on the 29th May, at the incoming of the new partners, it was 
valid also as against the newly constituted firm, binding it, and its sCseets ; and 
that the mortgage was first and last valid against the Official Assignee. 

[280] Mr. /. D. Mayne and Mr. J. Alderson Foote, for the respondent 
Puma Chunder Soin, the Official Assignee of the estate of Pinthong and Friends, 
argued that the mortgage was substantially an assignment of the firm’s property 
for a past debt, and that there had been no sufficient evidence of any agreement 
to make further advances after the 11th of March, or of the actual making 
of any such subsequent advance. So fai* as the new partners were concern- 
ed the debts wore past, and the obligations were pre-existing. If when these 
partners came in, on the 29th May, they had executed a mortgage like that of 
the 11th March, it would have been in consideration of previous advances and 
past debts. The arrangement carried out on the 29th Ma^ could not put the 
mortgage into any more effective state as regaided the new partners. What- 
ever the original arrangement between the plaintiffs and the old firm, the effect 
of the new^ arrangement was to rescind and determine the former mortgage, 
and to render it void as against creditors. There was no new obligation on the 
part of the mortgagees entered into on or after the 29th May 1889, and the 
debts at that date were all pre-existing. The stock-in-trade, brought in after that 
date, would not be subject to the original mortgage, nor was there any new 
arrangement whereby it would be rendered a security in the hands of the new 
partners. Beference was made, in regard to the rights of the Official Assignee, 
to ex parte Johnson m re Chajrman (L. R., 26 Ch. Div., 338), ex parte Wilkinson 
tn re Berry (L. R., 22 Ch. Div., 788), ex parte Dann in re Parker (L. R., 17 Ch. 
Div., 26), ex parte Baring (1 Mer., 61 ll and other cases cited in "Williams 
on the Law in Bankruptcy,” 5th edition, 1891, dealing with section 4 of the 
Act of 1883. Also section 23 of 11 and 12 Vic., c. 21, relating to insolvent 
debtors in India was referred to. 

It having been said, during the argument, that the law relating to the assign- 
ment of after- acquired property should be considered ; and that, under the 
former rulings, a mere license to seize could not divest property, their Lordships 
referred to Holroyd v. Marshall (10 H. L. Ca., 19 1), where the title of mortgagees 
(upon a question whether as to machinery, added and substituted after the 
date of the mortgage, they had acquired the property) prevailed over that of the 
[28 1 ] judgment- creditor. They also referr^ to the opinions expressed in the 
House cf Lords in Tailby v. The Official Becetver (L. R., 13 App. Gas., 528), 
where it was decided that an assignment, by way of security, of certain book- 
debts, not existing at the time of the assignment, was valid, so as to give the 
assignee a good title to them when they came into existence* * 

Mr. F Mellor was called upon to reply only as to the evidence relating to 
the future advances. At the end of the arguments, their Lordships* Jadftmeilt 
was delivered by 

Lort Hobhoase. — The only question in titis case is whether the mortgage 
deed of the 11th March 18B9, either originally, or as modified in May 1889, is 
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valid against the assignee in insolvency of the mortgagors. It is better not to 
use the term fraudulent ” in such a case, though that term has, by rather an 
unhappy use of language, been applied by Courts of equity to transactions 
which are not at all dishonest in their nature, but are only such as the law 
will not allow. In this case there is no suggestion from beginning to 
end of there being anything dishonest in the transaction. The sole question 
is as to its legal validi%. • 

The well-known rule of law is that if a trader assigns all his property, 
except on some substantial cqntemporaneous payment, or some substantial 
undertaking to make payment in futuro^ that is an act of bankruptcy, and is 
void against the creditors and the assignee, simply because nothing is left with 
which to carry on his business, whereas if he receives substantial assistance 
soniething is left to carry on the business. 

Prior to the mortgage of the 11th March 1889 the mortgagees had assisted 
the mortgagors, either by payments or by incurring liabilities on promissory 
notes for them, to the extent of Bs. 30,000. Ac the time of the mortgage 
more assistance was given. Their 'Lordships take it to be clear beyond dispute, 
though it has been argued to the contrary at the Bar, that simultaneously 
with the mortgage the firm did receive, in the form of a joint 

promissory note signed by themselves, and by the plaintiffs, further assistance 
to the extent of Rs. J^5,000. They also received an undertaking for further 
accommodation, amounting in the whole [232] to a lakh of rupees. This 
promissory note, like at least one, if not more, of the former ones, was pay- 
able on demand, but there seems to have been some understanding — it does 
not appear exactly wbat — that it should not be presented until some later date. 
It was in fact presented in the month of September 1889. It was not taken 
up by the mortgagors, and it was taken up by the mortgagees. There was 
therefore substantially an advance of Bs. 25,000 simultaneously with the 
mortgage. The further accommodation to the extent; of a lakli of rupees was 
not made, on account of a subsequent agreement which will be noticed presently. 

That being so, their Lordships consider that this deed must be held to be 
valid. They are not aware of any case in which a simultaneous advance of a 
large amount being made, and future support being promised of a large amount, 
the validity of such a deed has been seriously called in question. In this case 
the simultaneous advance was nearly as much as the pre-existing debt, and 
the undertaking to give future advances was considerably more. 

It has been argued for the assignee that the proper test is, whether it was 
the intention of the parties that the trader giving such a security should carry 
on his business. Their Lordships conceive that that question hardly arises 
except in those cases where the amount of additional assistance given at the 
time of the mortgage is so small as to create a doubt whether it is substantial ; 
and then comes in the inquiry into the motives of the parties, whether they 
did really intend that the business should be carried on or not. It is impossible 
to raise such a question here, where the amount of simultaneous and future 
advance is very large. Even if their Lordships did enter into that question, 
Which fs one of honesty, the receiver’s accounts show that the firm was, as 
late as the 31st August 1889 — in fact till the large amounts due on promissory 
notes were called for— a solvent firm. Striking out from the liabilities the debts 
due to the partners themselves, which of course cannot be taken into account 
for this purpose and the sum of Bs. 40,000 which was due to or was to be 
supplied by the mortgagees, it seems that at that date the firm would have had 
a surplus of something like Bs. 74,000. It was a solvent firm, and we have it 
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in evidence that it was doing [288] a large business, and it must have been 
the interest, and doubtless was the motive, of all the parties to keep on its legs 
a firm that was doing a business bringing in profit. 

Their Lordships have no doubt whatever about the validity of the mortgage 
deed of the 11th March 1889. That would, at all events, cover such assets of 
the tlien firm as were in existence at the time of the insolvency ; and the 
receiver's accounts again show that those assets were something substantial. 

But then it is argued that as regards the partners who came into the firm 
on the 29bh May 1889, and as regards the new stock-in-trade which was 
brought into the business after that time, the mortgage deed cannot operate. 
First, it was said that there was no arrangement that it should operate on the 
future stock. But their Lordships consider it to be well established by the 
evidence that the arrangements made were of the nature which has been suo- 
cinctly stated by witnesses on both sides. The principal plaintiff says : “ I said 
that if an agreement was made “ — that is the agreement for incoming part- 
ners — “ they would have to pay Rs. 15,000,” — that was paid down — ‘and 
Bs. 40,000 on due date.” Then he says . “lb was secured by the document.” 
What was secured ? The sum of Rs. 40,000 was secured. But this sum 
certainly would not have been secured if the goods of the old firm, which were 
being exhausted week by week, had been the only security for it, and the 
goods substituted fof them were not to form part of that security. The same 
witness afterwards says . “ When the incoming partners came into the firm 

it was understood that I should continue to guarantee the Rs. 40,000 until 
Bugwan Doss and the Chetty's notes became due ” One of the outgoing 
partners says, speaking of the incoming partners • “ They undertook to pay 
all debts contracted by the firm” — that is the old firm — “ as well as what was 
due under the mortgage. The security of the mortgage was to continue, but no 
further advances wore to be mado. " ^ It was also said that the 

amount due on Exhibit A was to he reduced to Rs. 10,000, and that there 
was to be no more accommodation, and the Rs. 40,000 was to be paid on 
due date or on demand. The stock was to continue as security.” 

On those passages it was argued that that merely meant that the mort- 
gage of the 11th March 18b^9 was to continue according to its [834] legal 
operation as it was made, that is, its operation on the assets of the old 
firm. But such an interpretation would be making the parties enter into a non- 
sensical agreement. It is impossible to suppose that the incoming partners, 
who were to take all the benefit and the profits of the existing stock, the mort- 
gagees not enforcing their security against it which they could enforce, were 
not agreeing under these expressions, 'i those were the expressions used, or that 
the witnesses did not intend to state that they were agreeing, that the stock 
for the time being of the firm then constituted was to be the security to the mort- 
gagees. An incoming partner, and one of the defendants, Khoo Cheng Ghoon, says : 

said” to Khoo Kwat Siew, “I would pay Rs. 15,000,”— that was done — “and 
for the balance Rs. 40,000 you must stand guarantee. He agreed. If he hadn't 
done so 1 wouldn't have entered into the firm.” Therefore it seems that the 
incoming partner entered into the firm on the promise of the plaintiff Khoo Kwat 
Siew to guarantee these Rs. 40,000 which actually were paid. This statement of 
Khoo Cheng Choon leads to the same inference in the minds of their Lordship 
that they have drawn from the preceding evidence. In his cross-examination 
Khoo Cheng Choon says : “ When Talk Hwat,” — the senior partner, — “ went 
out it was arranged that the security should continue.” Their Lordships 
interpret the meaning of this to be that the security should continue with 
respect to the new firm and the new stock, exactly as it stood with respect to 
the old firm and the old stock. 
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Then it is argued by Mr. Mayne that if this new arrangement had been 
the first arrangement, and if we take the facts as they stood at the time when 
the new arrangement was made, all the debts then secured were past debts or 
existing liabilities, and so the security, the mortgage, would fall within the 
rule which makes void assignments of ail a trader’s property. It is an inge* 
nions argument, but their Lordships cannot accede to it. In the drat place it 
is impossible to take tiie case as if the original arrangement did not exist. 
We find a valid mortgage existing o\er the assets of the firm, immediately 
before the arrangement of May 1889. New partners then came in, and the 
mortgagees’ assent has to be. obtained, because they could seriously embarrass, 
probably could break up the firm at any moment. The new [23dj partners 
then have the benefit of the going concern, and they make the reasonable 
arrangement that the going new concern shall be under the same liabilities to 
the secured creditors as the going old concern It is impossible to say that 
such an arrangement as that would invalidate the prior valid security, because 
it amounts to a mere substitution of persons and goods at the time of the 
change. But further, it is not true tliat substantial consideration in payopont 
did not pass to the incoming partners It is true that Bs. 15,000 of the debt 
was then paid off, and that the obligation of the mortgagees to provide accom- 
modation up to a lakh of rupees was then remitted, but there still remained 
their obligation to provide the Rs 40,000, which was actually provided in the 
succeeding month of September. « 

This obligation did not exist as between the moitgagees and the incoming 
partners till the arrangement of May 1889 was made. Then the incoming 
partners got the benefit of tlie suretyship into which tlte mortgagees had entered 
for the former partneisliip 

Their Lordships Diereiore hold that, even if tins had been the original 
arrangement, it would have been supported by tiie passing of a substantial con- 
sideration to the incoming partners at the tinio of the arrangement. 

The result will be ihat the d’ecree of the Recorder of Rangoon should be 
reversed, and that tiie plaintiffs should have a decree substantially in accordance 
with the plaint. Probably the property has undergone change during the progress 
of the suit, in a wav to vary the precise mode of relief. It will be right to 
declare that tiie indenture ol tiie 1 1th Maich 1889 is a lawful and valid 
instrument, and that hy virtue theieof tiie plaintiil’s were, at the date of the 
insolvency of Pnithong and F^riends, mortgagees ot all the stock-in-trade, fixtures, 
utensils, and effects then upon or in or appertaining to their premises in 
Merchant Street, and of tiie goodwill of tlieir liusiness, with all book-debts and 
trade outstandings tiien payable to or iecov<3i able l)v the said firm. 

There is some further care requiied in framing the decree, liecause tiie 
suit was originally brought, and tiiis appeal is lirought, against all of the seven 
persons who, between the 11th March 1889 and the date of suit, viz, the 
11th September 1889, were partners in tiie fiim of Piiithong and Friends. 
None of those persons ha\e aj>peared heie, and their Lordships must act in their 
[236] absence. Three of tiiese poisons, Khoo Bean Foot, Khoo Hock Chie, 
and Khoo Yin Inn, do not aiipeai to have made any defence, or to have caused 
, or ipourred any costs. Tlie effect of the arrangement of May 1889 was to 
transfer the liability created hv the mortgage of March from the then outgoing 
partners to the incoming ones. The outgoing partners are the three defendants 
in question. Agiinst tiiem there shoubVlie no costs. The other four, Wooi. 
Taik Hwat, Khoo Cheng Choon, Saw Pang Lim, and Khoo Cheng Wah, put 
in a written statement denying the validity of the mortgage. In March 1890 
the Official Assignee under the insolvency was added as a defendant, atyi 
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though the individual has been ohaiiged. the Official Assignee is a party to this 
appeal, and has appeared to maintain the Becorder's decree. Whether a 
decree against the insolvents will be of any value to the plaintiffs their Lord- 
ships cannot tell, but they think that the plaintiffs are entitled to it. All the 
remedies that the mortgage deed is calculated to give them they are entitled 
to against the persons who undertook the obligations, and against the Official 
Assignee on whom the mortgage property has devolved. The four defendants 
last mentioned and the present Official Assignee should be ordered to pay 
the costs of the suit and of this appeal. 

Their Lordships will humbly advise Her Majesty accordingly. 

Appeal allowed. 

Solicitors for the Appellants : Messrs. Bramall and White. 

Solicitors for the Respondent, the Official Assignee : Messrs. Prior, Church, 
and Adams. 

C.B. 

NOTES. 

[See (190‘i) Bom. 765 where this was followed ] 


[ 19 Cal. 286 ] 

„ PRIVY COUNCIL. 

The loth November and 12th December, IHUl. 

Present • 

Lord Watson, Lord Morris, Sir R. Couch, and Lord Shand. 

Behari Lai Plaintiff 

versus 

Madho Lai Ahir Gayawal and another Defendants. 

— r— 

[On appeal from the High Court at Calcutta.] 


Hindu widow's estate — Life-estate of Hindu widow, surrender of — Accelera- 
tion of estate of heir requires absolute conveyance by Hindu widow — 

Ikrai nama by Hindu widow tn favour of heir, when she retains 
possession of estate, effect of — Reversioners, rights of. 

A Hindu widow can accelerate the succession of the heir by conveying absolutely her 
life-^tate to him, but it is essential that she should C*87] surrender her estate, so that the 
whole estate should become at once vested. 

A Hindu widow executed an ikrarnama m favour of her daughter's son, then apparently 
the heir who would ultimately .succeed, but adding that she would retain possession for her 
own life. Held, that this could not operate to exclude the daughter, nor after her the son 
of another (deceased) daughter, not bom at the date. 

Appeal from a decree (12th August 1886) of the High Court, reversing a* 
decree (23rd December 1882) of the Subordinate Judge of Gaya. 

This appeal was commenced by Behari Lai Meherwal Gayawal, who 
d\iA in 1890, and was now represented by his widow Maina Dai. He brought 
this suit on the 7th January 1884 against the two respondents, who were his 
mother and his first cousin, to obtain a dedaratton of his title to, and 
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possession of, the whole estate of his deceased maternal grandfather 
Damodhur Mahton, who died in 1845 without leaving a son. Damodhur 
left two daughters and a widow, their mother, Lachoo Dai, who died in 1878. 
The younger of the daughters, Phula Dai, died in 1852, leaving a son, 
Madho Lai, now one of the defendants. The other daughter, Bani Dai, was 
the mother of Behari Lai, and was a co-defendant with Madho. The only 
property of Damodhur proved, as the Courts found in this suit, to have belonged 
to him was land forming a mehal, named Pahra, in the Gaya district. The 
family belonged to a class of priests officiating at Gaya and known as Gayawal. 

Behari Lai alleged an exclusive right in himself to succeed to Damodhur's 
estate, in virtue of an ikrarnama executed in his favour by his grandmother, 
the widow Lachoo Dai, in 1849, and the principal question on this appeal 
related to the effect of this docuftient. ^he Mitakshara law prevailed where 
the parties lived. Rani Dai came next to Lachoo in succession, for the estate 
of a daughter, during whose life, as it would appear, the plaintiff would have 
ranked only as an expectant heir in equal degree with his cousin Madho. But 
the plaint alleged that the ordinary law was not applicable, asserting that, by 
the custom of Gayawals at Gaya, the v^dow of a Gayawal, such as Damodhur 
was, could absolutelv transfer her deceased husband's estate to a male of that 
[288] class, whether an heir by law or not. This vras with a view to provi- 
sion being made for the continuance of the worship amoag Gayawals. 

Rani Dai did not oppose her son's suit, only claiming that, if dispossessed 
she should have maintenance. Madho Lai, among other defences, denied the 
widow's competence to make the gift of 1849, denying that the custom existed. 
In prior litigation in 1874 it had been held by the High Court that the ikrar- 
nama was only intended as testamentary. He alleged also that Lachoo, on 
the 9th January 1877, had executed a document, under which he had held, 
during the remainder of her life, one-half of the mehal, but that, on her death, 
Rani Dai had, as daughter and heiress of Damodhur, obtained a decree, dated 
4th September 1879, upon which he had given up possession to her 

The First Court found that an ikrarnama in favour of Behari Lai had been 
executed on the I3th September 1849 by Lachoo Dai, and decreed in favour of 
the plaintiff a declaration of his title, with possession and mesne profits. 

On an appeal to the High Court this decision waF^ reversed by a Division 
Bench (Ghose and PORTER, JJ.), and the suit was dismisded. The iudgment was 
that the alleged deed of gift did not operate, and was not intended to operate 
as a gift, between living persons, but was of a testamentary character and only 
declared that Behari Lai was then the ultimate reversionary heir of Damodhur 
Mahton, and that he would, on Lachoo's death, take the inheritance. This, 
according to Hindu law, was a disposition beyond the power of a widow to 
make. It was not a family arrangement : the consent of the daughters was 
not proved. Nor had any custom, authorizing the widow so to dispose of the 
estate, been proved. 

The Judges said that the first question was, what was the true construction 
, of tha ikrarnama of the 13th September 1849 ? They referred to the former 
decision of the High Court upon the document in 1874, and concurred in the 
opinion then expressed, giving their reasons thus : — 

'' We think, considering the document as a whole, that what it purports to 
do is simply to declare that Behari Lai. who was then performing the Gayawal 
duties for the lady, was the ultimate [289] reversionary heir, and that as such 
upon her death, he would succeed to the estate. 
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It does not purport to convey to him as the next reversionary heir even 
the widow's estate, much less the full estate left by Damodhur Mahton. The 
estate was to remain with the widow during her lifetime, as the heiress of her 
husband, and upon her death to go to Behari Lai. That being so, it was not 
a conveyance m prrssenti, but was a testamentary disposition, to come into 
effect upon the death of the widow : and this she had clearly no right to do 
under the Hindu law, for it was not her own property she was dealing with, 
hut it was the property of her husband ; and also because her husband’s heirs, 
whoever might be such heirs wheu the succession should open out, would not 
be bound by any such disposition on her part.’* 

With regard to the contention that there had been a valid gift niter vivos, 
and to a finding of the Subordinntc Judge that Lachoo Dai and this appellant 
were in possession of the said property in thie liteMme of Lachoo Dai, they said 
that they were not “quite prepared to come to the same conclusion,” and 
proceeded : — 

“ But, however that may he, it is clear oven upon the plaintiff’s case, as 
made by the evidence and as found by the Lower Court, that there was no 
complete relinquishment by Lachoo Dai of her possession duiing her lifetime, 
and that she did not do all that lay m her power to complete the gift That 
being so, no property could pass under the gift to the ])laiutiff.” 

They held for thec>e reasons that - 

“There was no valid gift niter vivos by the lady, that tTiere was no inten- 
tion on her part that the ikrarnaina should operate n? prcesenti, and that it 
was but a testamentary disposition to come into effect alter her death, and as 
such invalid as against the defendant.” 

On this appeal — 

Mr. J, Graham Cj.C., and Mr. J. //. A, Biansmi, for the appellant, argued 
as the principal point, that the effect of the ikrarnama was tliat the widow 
transferred to Behari Lai her proprletal^ right. Tlie surrender of her estate 
by a Hindu mother to those who, at the Lime, wore the heirs (and Behari Lai 
fulfilled this requirement) [940} vested in tliem, by acceleration of their 
interests, the inheritance which they w^ouid take, if, at that time, she were to 
die. This was laid down in Nofeidoss Roy v. Modka Soondan Riirmonia 
(I. L. B., 5 Cal., 732), The grandmother did no m'U-c than extinguish her 
own estate ; she did not profess to give possession. 

Mr. jK. V, Doyne,*ior the lespondents, was not called ujion 

On the 12tli December their Lordsliips’ judgment was delivered by 

Lord Morris. — Damodhur Mahton was the owner of the immoveable 
property, the subject of this suit . he died in the \ear 1845, leaving his widow, 
Laqboo Dai, and two daughters, Ram Dui and Thula Dai, him surviving. The 
plaintiff Behari Lai is the son of Rani Dai hv her marriage with Gungabishen 
Meherwar ; the defendant Madho Lai is the sun of Phula Dai by her marriage 
with Sadashib Ahir ; the ,plaintiff and defendant are thus first cousins. 
On the death of Damodhur Mahton, his widow Lachoo Dai succeeded to the 
immoveable property as a Hindu widow' under the Hindu law. On the 13th 
September 1849 Ijachoo Dai executed an ikrarnama of that date. Lachoo 
Dai died in 1878 ; Behari Lai has brought this suit against Madho Lai and 
Rani Dai, seeking to be declared entitled to the immoveable property loft by 
his grandfather Damodhur Mahton ; Rani Dai does not resist the plaintiff’s 
claim, and the question lies between Behari Lai and Mudho Lai. The case 
really depends on what is the construction of the ikrarnama. The material 
part of it is as follows : — 
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Whereas 1. the deolarant, and my husband have two daughters by me, 
viz., Mussummat Bani Dai and Mussummat Bhola Dai. My husband died 
by the will of God (on the llth Pous 1253 Fusli), leaving me as heiress. All 
tht> tnauzas of this district and zillah Tirhut, jatris, houses and household 
furniture, ready money, grain, ornaments set with i)reeiaus stones, plates, 
weapons, woollen stuff, silk, and male and female slaves left by him are held 
by me, without the partnership and possession of any other individual. Whereas 
Mussummat Bhola Dai, my daughter, has got no son, and Mussummat 
Rani Dai, my daughter, has got a son, l)> name Behari Lai Meherwar, 
and consequently [^41^ as 1 have no son, according to the Shastra the said 
Behan Lai Meherwar, my daughter‘8 son, is the lieir of my husband and 
myself, and he has been performing the G^iiwal duties for the latris of my 
husband and myself, who come from Tirhut and other places. Notwithstand- 
ing this, with a view to completion, 1 (with the permission of niv husband) do 
hereby declare and give in writing that all the mauzas Iving in this district and 
zillah Tirhut, houses, houseliold furniture, leady money, grain, ornaments, 
lewols, plates, weapons, woollen clothes, silk stuff, slaves, and jiitris, especially 
Maharaja Ruder Narain Singh, Bahadur, the Raja of Darbhanga, and his 
relatives and descendants, and others loft by my husband, and owned and 
held by me, and debts and dues of my husliand and myself, belong to Behari 
Lai Meherwar, aforesaid. 1, the declarant, shall, till the end of my life, hold 
possession, as I have heretofore done, without the partnersnip and possession 
of any other individual, and shall perform acts of chanUf' (shall receive my 
maintenance) After mv deatH, Behari Lai Meherwar shall enter into possession 
and en]oy all the profit^ of all the inouzahs lying in this district, and m the 
district of Tirhut, and all the properties movoablo and immoveable, personal 
aiul standi n<j in my own nanu^' (cash and household effects), etc, left by my 
husband and by me, to which no one shall have any right, demand, or 
dispute." 

After the execution of the ikriinlama the widow applied to nave Bej^iari 
Jjal's name put on the Collector’s records,^ l)ut with herself as the registered 
owner. 

At the time ot the execution of the ikrarnama Madho Lai was not born, 
so** that the plaintifl was then the apparent reversionary heir, subject to the 
life-estate of bis grandmother Lachoo Dai ; it may be accojitad that, according 
to Hindu law, the widow can accelerate the estate of the heir by conveying 
absolutely and destroying her life-estate. 

It was essentially necessary to withdraw her own life-estate, so that the 
whole estate should got vested at once in the grantee. The necessity of the 
removal of the obstacle of the life-estate is a ))racticai check on the frequency 
of such conveyances. Now in the ikrarnama in question Lachoo Dai, so far 
from destroying her life-[242]estate, expressly says — “ 1 shall, till the end 
of my life, hold possession, as I have heretofore done, without the partnership 
and possession of any other individual," and again she says after my death, 
Behari Lai Meherwar shall enter into possession, etc." ' The object of Lachoo 
Dai was to declare the rights of Behari Lai, who was performing the G> awal 
ceremonies, and obtaining the fees for her , she wished to leave. the management 
in his hands, but nob to surrender her life-estate As to an alleged custom 
amongst Gyawals, that the widow could, overriding Hindu law, have an absolute 
and entire power over the immoveable estate of her husband, it is sufficient to 
sav that no such custom has been proved. Their Lordships will therefore 

* The words italicised are not in the onginal document. 
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humbly advise Her Majesty to affirm the judgment of the High Court, and 
dismiss the appeal with costs. Appeal dismissed. 

Solicitors for the Appellant * Messrs. Watkms and Lattev- 
Solicitors for the Respondent ; Messrs. Barrow and Rogers, 

C. B. 


# NOTES. 

[WIDOW’S ‘SURRENDER’ OF HER LIFE-ESTATE- 

(1) The motives of the widow as to surrender are immaterial : — 31 Mad., 446. 

(2) A widow cannot enlarge her life-estate into an absolute estate by relinquishment to 
the reversioner and retransfer ■ — 22 Cal., 354 ; 11 M L. J., 335 ; see also 23 M. L J., 363. 

(3) An absolute surrender is valid and accelerates the reversionary succession : — 13 
C. W. N., 201 ; 19 Cal., 236 ; 7 Bom., h. R., 622 ; 8 M. L. T.. 320 ; 40 Cal., 721 ; 28 
M. L. J., 1. 

(4) For the surrender to be effeotual, (a) it must be of the entirety of her interest — a 
mortgage for example, being ineffectual : — 9 C. L. J.. 453 . 35 Cal , 1086 , 19 I. C., 273 ; 29 
AIL, 71 ; 4 M. L. J., 98 ; 19 Mad.. 337. 

(b) and it must relate to the whole of the estate inherited —not merely U a iMrt 
m thereof 13 M. L. T., 468 ; 21 Mad., 128; 31 Mad., 366 ; 31 Mad., 446; (1914) 

28 M L. J., 1 F B., 34 Bom . 165 ; (1902) P.R.. 17. 

In Calcutta, the h^rmer condition alone was held sufficient in these cases, wherein it wag 
held that a part might be surrendered all that this case required being that the entire 
interest in that part should be surrendered, 85 Cal , 93ff ; 12 C W. N., 49, 22 Cal., 354 ; 
2 I. C., 660 ; but see now (1913) 40 Cal., 721. 

(5) Although a partial alienation may be ineffectual as surrender, it may have validity 
os an alienation v.%th Ote consent of reverswmrs. The tendency of recent case-law has been 
to regard such consent as raising a rebuttable presumption of justifying ciruumsiances, or 
alienee’s belief in them . — (1913) 40 OaL, 781 F.B ; (1914; 88 M.L.J. 1 F.B.; Bijoy Gopal v. 
Gvrvndra (1914) 18 0 W.N., 078 P.C , but see also the latest Privy Council case of Har% 
Kish^ V. Kashi Pershad (1914) 19 G.W.N., 870; (1909) 11 Bom., L. R., 833. 

The leading case of (1907) 80 All IP.C. has given rise to considerable difficulty in 
ascertaining the law on this subject ; it only dealt directly with the qanntum of consent 
required.] • 


[ 19 Gal. 848 ] 

PRIVY COUNCIL. 

The 17th November and 5th December, 1891. 

Present : 

Lobd Watson, Lord Morris, Sir R. Couch, and Lord Shand. 


Aga Ahmed Ispahani Plaintiff 

, versus 

Judith Emma Crisp Defendant. 


[On appeal from the Court of the Recorder of Rangoon.] ^ 

Promissory note- Bight of indemnification attendant upon suretyship '-Bight 
of endorser who pays a promissory note, or bill of exchange, to benefit 
of securities deposited — AgenVs authority, extent of. 

The same rule is applicable to the endorser of a promissory note that applies to the 
endorser of a bill of exchange, that, if he pays the holder olfit, h^is entitled to thd belttflt 



* JUDITH EMMA CRISP [W^l] I.L.R. 19 CaJ. 948 

of the seoaritiea, given by the maker in ttie one case, the aooeptor in the other, which the 
holder has in his hands at the time of the payment, and upon which he has no claim except 
for the note or bill. 

Dujtcan Fox and Co. v. North and South WaleB Bank (L. R., 6 App. Cas., 1) referred to. 

Promissory notes made by an agent, acting for himself and lOr his principal, were 
secured by the deposit of title-deeds of property, 1848] belonging to the principal, in the hands 
of a Bank which discounted the notes, and the latter were paid at maturity by an endorser. 

Held, that the endorser was entitled to a transfer of the deeds to him as security, without 
further assent from the owner. 

Held, also, that he was entitled to* have them transferred to him on the ground that, as 
a fact, the agent, acting within the principaPa authority, had agreed that, in consideration 
of his paying the amount of the notes to the holder, be should have this security, the Bank 
assenting. « 

Appeal from a decree (29th May 1890) of the Recorder of Rangoon. 

This suit was brought by the appellant, a merchant in Rangoon, against 
the respondent, Judith Emma Crisp, a widow residing there, and against her 
son, James Favel Crisp, to recover Rs. 16,000 with Rs. 108 for interest ; also 
to establish an equitable mortgage to the plaintiff of land and buildings in 
Rangoon belonging to the respondent. The plaint stated that the son, fo8| 
himself, and as bis mother’d agent, made two promissory notes, dated 30tb April 
1889, payable in three months to the plaintiff or order for Rs. h5,000, which notes 
were discounted by th^ National Bank of India at that place. The title-deeds 
of property belonging to the^first defendant were deposited with the Bank to 
secure payment of the notes, which were renewed at due date, and, in the end, 
paid by the plaintiff. Against the first defendant a declaration was claimed 
that the plaintiff was entitled to a charge upon the property of which a sale, 
upon default, was asked for. The first defendant denied knowledge of the 
transaction, or that her son had acted with her authority. The second defend- 
ant denied that the whole sum claimed was due, but admitted that part would 
be found to he due from himself to the plaintiff on accounts being taken bet;^een 
them, they having been, as he alleged, partners, and the money having been 
taken for their business. 

The question now was whether the appellant was entitled to the security 
of the title-deeds, as against the respondent, upon the state of facts given in 
their Lordships’ judgment. 

The Recorder dismissed the suit against the first defendant, making a 
decree against the second alone for the money claimed. In his judgment he 
referred to the assent which he found the first to have given to the pledge with 
the Bank, and her refusal to [244] agree to the transfer, as affecting her 
liability, concluding as follows : — 

Now from the evidence it is, 1 think, clear that the first defendant knew 
that her deeds had been pledged to the Bank and that she assented to the pledge. 
But she denies that she assenoed to them being pledged with the plain till. 
The second defendant also says that his mother did not know of the transaction. 
But of course 1 cannot act upon the evidence of a man who must either have 
committed a fraud by depositing the deeds without authority, or, if he had 
authority, must have perjured himself by si^earing that he had not. I con 
only, therefore, act upon the evidence of the first defendant. It is of a very 
unsatisfactory character, for she contradicted herself repeatedly, and as it 
was taken upon commission, I had no opportunity of observing her 
demeanour. As it stands however, 1 do not think 1 should be justified in 
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holding that she was aware of the transactions of the Sind of August. S'raud 
may be condoned or so acquiesced in that a pany fa barred fi^tn his reliel. But 
such party must have full knowledge of all the facts in order to oondone the fraud 
— Moxon V. Payne (Ij.B., 8 Ch. Ap., 881). 1 do not think that such knowledge is 

brought home to the first defendant by the evidence in this case. The plaintiff ^ 
knew that the property was the property of the first defendant, and that It 
was being pledged to secure not her debt, but the debt of the second defendant. 
Yet having this knowledge he did not take the precaution of ascertaining 
whether the first defendant assented to the acts of the second defendant not 
acting as her agent, but dealing with lier property for his own purpose If a 
man encounters a loss from the defective authority of the agent, it is properly 
attributable to his own fault, since he must know that he has no other security 
than his reliance upon the gooh faith and credit of the agent— v. 
Munntngs (7 B. & C., 278). Section 141 of the Contract Act, which was relied 
upon for the plaintiff, does not seem to me to apply to this case, as 
there -was a new arrangement under which the plaintiff became the creditor. 

‘ I think, therefore, that the suit must be dismissed as against the first 
defendant, but without costs, as she is to blame for not taking steps to cancel 
the (249} power and recover the deeds. There will be a decree against the 
gpecond defendant for the amount claimed with costs." 


Mr. J. D. and Mr. James Fox, for the Appellant, argued that the 

decree was wrong in dismissing the suit against the first defendant, now 
respondent. They submitted that J. F. Crisp, the son, against whom the decree 
» had been made, had been acting within the scope of his authority in the exer- 
cise of powers conferred upon him in the document of the 12th December 1888 
He had acted in his capacity of agent for the respondent in signing the pro- 
missory notes, in depositing the deeds with the Bank, and in agreeing with the 
plaintiff by letter of the 2nd August in th^ year that the deeds should be 
transferred to him. The Kecorder had been right in finding that the respondent 
knew of the deposit of her deeds with the Bank, assenting to that part of tbe 
transaction. But he had not gone far enough, for he should have held that the 
plaintiff’s rights when he paid the notes were not affected by the fact, even if 
it could be treated as a fact, that she had refused to give her assent to the 
transfer of thd^ securities. .At all events, on the evidence, and the right con- 
struction of the second defendant’s authority from his mother, he could transfer 
them to the plaintiff, who on payment by him, to the Bank, of the amount for 
which he was suretv, bi^came immediately entitled to the benefit of all tlie 
securities lor x>ayment of the notes then m the possession of the Bank as creditor. 
Sections 140 * and 141 1 of the Indian Contract Act, 1872, were referred to. 

Mr. R. Neville, Q.C., and Mr. Yarborough Anderson, for the Respondent, 
contended that the suit as against her had been rightly dismissed. The loan 
made by the Bank on the promissory notes was not for her benefit, as the 
appellant knew, or must be taken to have known. The money was tckkeri by 


[Sec. 140 ; — Where a gUAriioteed debt has become duo, or default of the principal debtoi 
-KicrKte ni nn perform a guaranteed duty taken place, the aurety, nnon 

paymcTit or performance of all that he is liable for, is invested 
with all the rights which the creditor had against the priucipoi 
debtor ] 


ment or performance, 


t£Sec. 141 : — A surety is entitled to the benefit of every security, which the creditor hta 
against the principal debtor at tbe time .when the oontraot oj 
Surety's tigh( to benefit suretyship U entered into, whether the surety knows of th< 
of creditor's seouritics. existence of such security or not ; and If the creditor loses, oi 

.. without the consent of the surety, parts with such security, thi 

surety is discharged to the fuctent •! the value cH the security J * ^ 


m 
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her Bon, who, as tHe evidenoe.shbwed, had shared certain joint liabilities with 
the appellant. The power-of-attorney conferred no express authority on the 
second defendant#* to whom, in the Recorder's decree, liability had rightly 
been restricted, to mortgage the deeds which the Bank could not hava 
retained against the respondent, had she demanded them. The Bank, 
accordingly, was unable to transfer to another person, not possessing a title 
itself. The appellant, knowing to whom the deeds belonged, and knowing 
r8«6] that the second defendant was acting under a power-of-attorney, ought 
to have made enquiry as to his actual authority. He had, upon the true con- 
struction of his power, no aaithority to enter into such an agreement as was 
expressed in the letter of tlie 2nd August, to deliver the deeds to the plaintiff. 
The rights of the respondent could not be adected by the acts of her son as 
agent, when he was acting bevond th^ scope of his authority. In the course of 
the argument reference was made to Polak v. Everett (L. R., 1 Q. B. D., 669), 
as to interference with the rights of a surety, and his consequent discharge. 

Mr J, Z>. Mayne was not called upon to reply. 

On th^ 5bh December tiieir Lordships judgment was delivered by 

Sir R. Couch. — The suit in this case was brought by the appellant against 
the respondent and Jamer. F. Crisp, lier son, for Rs. 15,000, and Rs. 108-12-0 
for interest thereon, and for a declaration that the plaintiff is entitled to%i 
charge or lien upon tFie fsoporty mentioned in the plaint For or in respect 
of the amount that might be decreed in the suit , and also for a sale of the 
premises equitably rflortgaged, in the event ot the defendants failing to pay the 
amount decreed. On the 12th December 1888, the respondent, Mrs. Crisp, 
executed a general power- of-attorney, by which she constituted and ap- 
pointed her son, J F Gri.sp, her attorney and agent. The only parts of 
the power-of>attorney winch it is necessary to state are the following pas- 
sages: — And also to buy, sell, mortgage, let and lease, as the case may 
be, any houses or lands and to borrow and take loans of money in my name 
upon such terms and conditions as he shall think proper . . . and generally to 
act for me in all matters and things touching or concerning all or any of my 
affairs as fully and effectually to all intents and purposes as if I were acting therein 
in person." It was in evidence that Mrs. Crisp had two or three times before 
April’ 1889 lent her son money on his promissory note. About the end 
of April 1889 J. F Cusp asked the Manager of the National Bank of India if 
he would advance money on hia property. Crisp said it was Ins mother's, and 
that he had power to deal with it The Manager said he v ould make the 
[247] advance if Crisp would give him a good name. Crisp then brought to 
the Manager two loint and several promissory notes, one for Rs. 10,000 and 
the other for Rs. 5,000, both dated the 30th April 1889, payable three months 
after date to the appellant or order, signed “ J. F. Crisp ” and “ p.p. J. E Crisp, 
J. F. Crisp." The Manager said he must have the title deeds as well, and J. 
F, Crisp on the same day deposited with the Manager the title-deeds of landed 
property in Phayre Street, Rangoon, belonging to Mrs. Crisp, being the pro- 
perty mentioned in the plaint, and the notes were discounted <7. F, Crisp had 
not asked his mother's consent to the deposit, but in the evidence she gave in 
the suit it appeared that, about the time of the loan, hii|fcold her that he had 
signed 4wo promissory notes for his own use in her name, and that to secure 
the amount borrowed he had pledged her deeds to the Bank, and to that she 
made no objection ; and it is clear that she assented to the deposit with the 
Bank, but she said she objected to her son pledging the deeds .i,with the appel- 
lant. The notes became due on the 2nd August, and on that day J. F. Crisp 
^rote to the appellant the folio win;} letter : — 

'i* '^Bangofm, ^nd Atigiist 1889. 


9 CAn.— 78 
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" Dear Sir, 

In oonsideration of yoar paying this day the Bs. 15,000 due to the 
National Bank of India, Limited, I hereby agree to your keeping the papers 
of the Phayre Street property with you as security, and that I will have the 
same settled within three months from date, and pay you interest at 9 per 
cent, per annum.” 

Upon receiving this letter the appellant wrote a cheque for Bs. 15,000 in 
favour of the Bank, and sent it to Crisp, who took it to the Bank, and was 
told by tlie Head Clerk that they would deliver the documents after the cheque, 
which was on another Bfink, had been passed. The next day, the Srd August, 
the title-deeds were delivered to Crisp’s man. The Head Clerk said in his 
evidence that he thought the man was the appellant, and it may be inferred 
that it was intended to deliver the deeds, to him. The appellant afterwards 
applied to the Bank for the deeds, and was told they had been delivered to 
Crisp's man. On the 5th August Crisp wrote to the appellant:- I am sorry 
to say that my mother objects to keep [2483 her papers with you pending the 
settlement of accounts existing between you and me,” and the deeds remained 
in Crisp's hands. 

The learned Recorder of Rangoon, from whose decision this appeal is 
brought, made a decree against J F. Crisp for the amount claimed, but as to 
Mrs. Crisp he held that, though she assented to tlf^ pledge to the Bank, she 
did not assent to thb deeds being pledged with the appellant, and he dismissed 
the suit AS against her * 

It is a rule of equity that if the endorser of a bill of exchange pays the 
hblder of it, he is entitled to the benefit of the securities given by the acceptor 
w^hich the holder has in his hands at the time of the payment, and upon which 
he has no claim except for the hill itself {Duncan, Fox it Co. v. North and 
South Wales Bank (L K., 6 App. Cas , 1). The same rule is applicable to 
the endorser of a promissory note. It is possible that there may be circum- 
stances which would create an exception to this rule, hut this case is not 
one. Therefore the appellant, when he paid the Bs. 15,000 to the Bank, 
became entitled to the benefit of the deposit of the title-deeds. No further 
assent by Mrs. Crisp was necessary to entitle him to it. But although in 
his plaint he stated the fact of the deposit with the Bank as a security for 
the repayment of the loan, he did not rest his claim upon this equity. He 
founded it upon the letter of the 2nd August, alleging that ho agreed to the 
proposal in that letter, and gave the cheque for Bs. 15,000. In their Lord- 
ships* opinion Mrs. Crisp was bound by that letter, although she did not person- 
ally assent to tiie appellant keeping the title-deeds as security. When the 
notes became due the Bank might have sued her upon them, and have also taken 
proceedings to have the mortgaged property sold. The letter of tlie 2nd August 
was intended to prevent this, and the arrangement for continuing the security 
in consideration of getting three months additional credit was, in the opinion 
of their Lordships, within the general authority given to .1. F. Crisp by the 
words of the power-of -attorney before quoted, and generally to act for me, 
&o,” Their Lordships are'therefore of opinion that on both grounds the decree 
is erroneous in dismissing the suit as against Mrs. Crisp, and they will humbly 
advise Her Majesty to reverse it, and to make a decree [249] against both 
defendants according to the prayer in the plaint, with costs. The respondent 
will pay the costs of this appeal. 

Solicitors for the Appellant : Messrs. Hopgood and Dowson. 

Solicitor for the Respondent : kir. B. E. Heaton, 

C. B. 
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PRIVY COUNCIL. 

The QSth November, 1801. 

Present : 

Lord Watson, Lord Morris, Sir R. Couch, and Lord Shand. 


Ramratan Sukal Plaintiff 

. versus 

Nandu and another Defendants. 


[On appeal from the Courts of the Judicial Commissioner of 
the Central Provinces. I 

Second apfteal not allowable on facts — (Jtvil Procedure Code- Act of 188*^, 
ss. 584, 585 —Umis prohandi — Hindu tvidotv, execiitwu of bond by — 
Appellate jurisdiction. 

No Court of Second Appeal can entertain an appeal upon any quostiuii at. to the sound- 
iiosH of fiudiiigh of tact bv the Court of First Appeal; and if thcro is evidence to be considered, 
the decision of that Court, however unsatisfactory it might be, if examined, must stand final. 

The plaintiff, to nfake good his claim against the estate of hit* deceased deijstor, relied 
upon a document purporting to have been signed by the latter widow, since then also 
docea».ed. The Court of First Appeal, however, found that there had been no actual execution 
of the instrument by the widow, and dismissed the suit 

The burden of proving due execution by the widow lay upon the plaintiff, who relied 
upon it as binding the estate which she represented [a matter commented on in Komesioar 
Pershad v. Hun Bahadur Sxnyh (1. L. R , 6 Cal., 843 ; L. R., 8 I. A , 8) j . After the docihioii 
of the second Court no further appeal on the question of fact was allowable 
Appeal from a decree (25fch September IHBBj of the Judicial Commis- 
sioner affirming a decree (19tli March IHBBJ of the Commissioner of the 
Narbada Division, which reversed a decree (6tli June 1887) of the Extra 
Assistant Commissioner of Hoshangabad. 

This suit had passed through three Courts, the first having found the 
fact of the execution of a document on which thu claim rested. This 
tinding was reversed by the Court of First Appeal, [-iSO] which dismissed the 
suit. The third Court reiected the plaintiff's apjieal 

The plaintifif brought his suit against Jairam, alleging him to be the son 
of Khushal, the deceased patel of village Abglian Kburd, who died m 1879, and 
joining with him, as defendants, two widows of the late Khushal, viz., Mussa- 
mut Nandu and Mussamut Sheo. The plaintiff alleged that an elder widow of 
Khushal, Mussamut Deo, who in 1881 was in possession of her deceased hus- 
band’s estate, had executed a document on the 7th November in that year, 
which he filed with his plaint, in the following terms : — “ To meet our own 
requirements, and especially to satisfy the decree passed in your favour against 
Jairam, under which decree money was due on account of our patel Khushal, 
nsemifiidar, for the sum of Rs. 3,495. we shall pay with interest at 
1 per cent, a month on Kartik Sudi 15, Sambat 1940 ” (corresponding 
to '14th November 1883). The two widowp now sued were alleged to be in 
possession of Khushal’s estate. Deo died before the suit. The defence of 
Jairam was that, though he had signed the document, he was not liable for 
Khushal's debt, not having received any of the property of the deceased, he 
being bis adopted son. The widows’ defence was that Deo, whose seal tbe 
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dooumenli of 1881 purported to bear, had never executed it, and that if she had 
done so, it would not bind them They also alleged that, as purporting 
to be in satisfaction of a decree, it was void under section 257-A of the Civil 
Procedure Code. They denied that Jairam had been adopted by Khushal. 

The Extra Assistant Commissioner of Iloshangabad gave a decree against 
the two widows for Rs. 4,910, with costs, but withiJht interest. He considered 
that Jairam was not liable. He found that Deo had executed the document ; 
and as it was in respect of a debt due by her late husband, she had a right to 
bind the estate which she represented. He held that the agreement was not 
invalid under section 257- A. The defendants appealed from this decree, and 
the plaintiff filed" objections to the disallowing interest. The Commissioner 
of the Narbada Division reversed the decree, dismissing the suit with costs. 
He was of opinion that the bond was ijnvalid undei section 257 -A. There 
was no debt, as he considered, due at the time of its execution, for which Deo 
was authorized to bind the estate, and there a as no substantial [251] 
execution.of it by her, as she had not a full knowledge of tlio circumstances. 

r From this decree the plaintiff appealed to the Judicial Commissioner, 
who dismissed the appeal and affirmed the decree cf the Lower Appellate Court. 
He^also held the bond to he invalid under section 257- A, and that there was 
no debt in respect of which Deo could hind her co-widows. He added, how 
ever, that he considered it very probable that she intelligently sealed 

On this appeal Mr. R. V. Doyne and Mr. C. W. Aratlmon appeared for 
the appellant. Mr. J, D, Mayne for the respot ident 

For the appellant, among other points, it was argued that, tliougli one of 
the issues included the question of execution, no express fiudiug upon a distinct 
issue relating to Mussamut De<»’s defective knowledge of the circumstances 
was given m the Court of First Instance Ananyamanjai i Chotvdhrani v, 
Tripura Hiviulari Chotvdhrani (1. L R., 14 Cal, 748, L R , 14 I. A , 101), 
Durga Chotvdhrani v Jetvahn Singh Chmvdhrt (1. L. R., IH Cal , 2J , L. K., 
17 I. A., 122), and Pfiviah Cliimdci UJiosv v. Muhendranath Purkait (1. L. R., 
17 Cal., 291 ; L R , 16 I A., 233; were referred to. 

Counsel for the respondent was not called uijon. 

Their Lordships’ jud^me/lt was delivered b\ 

Lord Watson. —This is an action hrouglit liy tlio appellant in 1886, 
before the Court of the Deputy Commissioner, Hosiiaiigabad, in which lie has 
obtained a decree against the lespondtmts as widows and lieirs of Khushal, a 
zemindar, who died in 1878, He was survived by throe widows — Mussamut 
Deo, the senior, who died in Januar\ 18H1, and the respondents Mussamut 
Nandu and Mussamut Sheo, who are detendancs in the Court below. 

The action was laid upon a bond dated the 7tii November 1881, which 
appears to have been granted in favour of the appellant by Mussamut Deo, 
who at that time was the manager of the estate. Various defences were 
set up by the respondents, which it is unnecessary to notice in this appeal. 
There was no written statement, but the Deputy Commissioner had the 
pleaders of the parties before him ; and after hearing them he settled issues 
for the trial of the cause, the third issue being — ' Was it," that is, the 
[252] bond sued on, " executed by Mussamut Deo, patelin ; if so, are defend-* 
ants 2 and 3," that is, the two respondents, “ liable for the money due on the 
bond?" Now it was clearly the duty of the appellant to prove, in order to 
make his claim under the bond good against the estate in the hands of the 
respondents, tnat the senior widow duly executed the bond, because it is her 
intelligent signature in the capacity of a Hindu widow representing the estate, 
which alone could give validity to such a document. 
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The Deputy CommiBBioner found in favour of the appellant on the third 
issue ; hut tlie case was taken by appeal to the Court of the Commissioner. 
Narbada Division, who found on that issue for the respondents. He intimated 
an opinion in his judgment, that the* case made by the appellant to the effect 
that the widow executed the bond with her own hand did not stand the test of 
probability, when the evidetice was examined, but he did not embody that view 
in his finding, which was in these terms . — “ T hold, therefore, that the bond 
was not executed by Mussamut Deo with a full knowledge of all the 
oircumstances of the case, and that there was no bond fide execution as far as 
Mussamut Deo is concerned:” It appears to their Lordships that the om4S 
of proving due execution lay upon the plaintiff, who relies upon the signature 
of a Hindu widow as binding the estate whush she represented That point was 
made the subject of comment by tl^is Committee in the year 18S0 in the case 
of Kameswar Pershad v. Bun Bahadur Stnqh (I. L li . 6 Cal , 848 , L. R., 
8 1, A, 8). 

The case was ajipealed to the Judicial Commissioner, who expressed an 
opinion — Their Lor^'ships do not think he meant to pronounce any finding; — 
upon this point. He said “ J may add, however, tliat it appears to me very 
probable nob only that Mussamut Deo did put li:ir seal to this bond, but rflso 
quite understood what she was about.” It has now been conclusively settled 
that the Third Court, which was in this case tlie Court o^the Judicial Com- 
missioner, cannot entertain an apjieai upon any question as to tlie soundness of 
findings of fact hv the Second Court , if there is evidence to he consurered, the 
decision of the Second Court, however unsatisfactory it might, be if examined, 
must stand final. If, therefore, the fitiiling of the Commissioner upon the third 
issue f253] cannot he successfully impeached liy the appellant, his case must 
necessarily fail. 

The argument of Uie appellant’s counsel satisfied tiioir Lordships that the 
decision oi the third issue one way or anotlior mainly dejionded upon the credit 
w^hich ought to be given to oral testimony of a conflicting character , and that 
the finding of tlie Coiiimissiunei upon that evidence was substantially a 
finding of fact 

Their fjordsliips Will therefore huuihlv advise Her Majesty that the judg- 
ment apjjeilod from ouglit to be affirmed, and tiie appeal dismissed willi costs 
The appellant must pay to tlie resiiondents their costs of this appeal. 

. I ppra I dts m i ssed 

Solicitors for the Aiipellant Messrs. T. L. Wtlaon and Co. 

Solicitor for the Rosiiondonts . Mr. Thomas, Iiiqlr 
C.H. 


NOTES. 

[The tmdingh of fact when thorc \v.ts Kupportmg ovidenoe .ire fiiicil — UROft) 21 Cal 504 , 
(1896) 19 Mad.. 1H5 , (1898) 20 Cal 53 , (1906) 4 C. L. J. 19R , (19121 15 I C. 515 (Cal). 
See alBo (1892) 20 Cal.. 9*5.] 
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[ 19 CiU. 858 ] 

PRIVY COUNCIL. 

The '^7ih November and 18th December, 1891. 
Present : 

Lords Hobhouse, Herschell anj; Morris, Sir R. Couch, 
AND Lord Shand. 


Lachmeswar Singh Defendant 

versus 

Manowar Hoasein and others Plaintiffs. 

[On appeal from the High Court at Calcutta.] 

Joint Ow^iersfup'-ljmah land, use ns between co-owners — Rights among 
themselves of co-owners of joint property, where there is a profitable use 
of it by some or one of th&m without the others being excluded — 

Ferry v'orlccd by one of the co-owners of village lands — Second 
\\ppeal, question of mixed law and fact. 

Property does not cease to bo joint merely because it is used softs to produce more proAi 
to one of the ioint owners, who has incurred expenditure for that purpose, than to the others, 
where the latter are not excluded 

floint property being used consistently with the continuance of the joint ownership and 
possession, without exclusion oi the co^sharers who do not join in the work, there is no 
cucroachmont on the rights of ail} of them, as regards common onjoymont, so as to give 
ground for a suit. 

The defendant, a co-sharer in village lands, without claiming to restrain competition, 
acted upon the right that a ferry may be c.stabli^hed in India by a person on his own property , 
taking toll from strangers, and that he may acquire such a right, by grant or user, over the 
property of others, [ 884 ] whether a co-sharcr with them or not. He used property that he 
owned jointly with the plaintiffs, lii> co-sharcrs, excluding none of them. As no grant was 
ever made to him, be could oulv have set up an exclusive right by showing that ho had either 
dispossessed them, or had had adverse possession, for twelve years, or that he had used the 
ferry for twenty years as of right. The question, however, of any exclusive right in the 
defendant had not arisen. For the parties bemg co-owners, the defendant bad made use of 
the joint property in way nuito consistent with the continuance of the joint ownership and 
joint possession. 

Watson and Co. v. Ramchund Dutt (I. L. R., 18 Cal., 10 ; L. R., 171. A., 110) distin. 
guishcd in regard to the exclusion of co-sharers, which there took place, and referred to as to 
caution to bo exercised by Courts in interfering with the enjoyment of joint estates as between 
thoir CO owners 

The decision that the defehdant's possession had been adverse having been an inferenoe 
from fact in the Courts below, the correctness of this, as a legal conclusion to be drawn 
not, was a question open to second appeal, and the High Court was not preolp^ed frqm 
deciding to the contrary. 

Costs refused, as the defendant had set up, as his defence, an exclusive title, in which he 
had failed. 

.4 

Appeal from au order fdrd August 1888), reversing a decree (12th September 
1887), made on appeal by the Second Subordinate Juilge of Muzaffarpur, who 
affirmed « decree (dOth Manob 1887) of the Munsif of Madhubani« 
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The suit out of which this appeal arose was brought against the Maharaja 
of Darbhanga in reference to a ferry over the river Bagmati, near the Kamtowl 
Indigo Factory, of which the Manager. Mr. M. Halliday, on behalf of the 
Maharaja who had purchased it, was made a defendant. As purchaser of the 
factory* the Maharaja had become a proprietor of a two annas share in village 
Baigra (which village Kamtowl adjoined) and of the ferry, where the channel 
and the landing places were on the ijmali lands of Baigra. The plainti&s 
were the owners of the remaining fourteen annas of this mauza. and they 
brought this suit, valued at Bs. 500, for a declaration of their right to profits of 
the ferry proportionate to the amount of their shares in the village , also 
claiming to have the principal defendant restrained by injunction from ** oppos- 
ing the possession” of the plaintiffs. The defence of the Maharaja was that 
he had an exclusive right to the ferry by prescription. 

t2dij3 The Manager’s written statement was, in effect, that he ought not 
to have been joined in this suit, as he had no personal interest in the subject- 
matter of it. 

The principal question on this appeal was as to the right of^co-owners of 
undivided property, where part of it was profitably used by one of them, in regard 
both to continuance of possession by all, and their right to share in the profits 
made by the use of the property common to all. 

On the ground that the Maharaja and his predecessors in the ownership 
of the factory, and the two annas share in mauza Baigra, had for more than 
twenty years worked the ferry, thus acquiring a prescriptive right to do so, 
the suit was dismissed in the Munsif’s Court 

This was affirmed by the Second Subordinate Judge, Babu Gris Chunder 
Banerji, to whose Court both parties appealed He found that the river and 
landings on both sides were on the ijmali land of mauza Baigra , that the owner 
of the Kamtowl Factory had been in exclusive possession of the profits of the ferry 
for more than twenty years ; and that there had been no express permission on 
the part of the plaintiffs, neither coiild implied permissiou be inferred. Passage 
free of toll, both in the time of the bridge and of the ferry, had been allowed 
to the plaintiffs But this was distinct from the light of ferry itself. It was 
one thing to pi v a ferry taking the full profits, aud another thing to bo allowed 
to pass free by it. No act of dominion, exerci.sed by the plaintiffs over the 
ferry itself, within the last twenty years before the suit, liaci been shown , and 
the possession of the defendant was not permissive. It was adverse possession, 
and the suit was barred by time. 

The plaintiff’s appealed to the High Court, of which a Division Bench 
(O’Kinealy and Macphbrson. JJ.) gave judgment as follows — 

In this suit the plaintiff's claimed an account from one of their co-sharers. 
They stated that they were the fourteen annas share-holders of a certain village 
in which the defendant owned two annas, and that the owner of the two annas 
was not content with having a ferry boat himself, but that he had let out the 
right to levy a toll [256] on a ferry to an ijardar, and it was found that the 
place from where the ferry started, the river itself, and the land on the other 
side were joint property. They therefore said, and fairlv enough, ‘ Here is a 
joint-skareholder of a small share, who, although he is not spending himself 
any money upon it, gets the whole of thejjroceeds of a portion of the joint 
pro{$ierty, while a fair measure of what he ought to get is only his share of the 
ijara rent.’ We do not think that that is a proposition thatcan^e contested. 
In answer the defendants pleaded that the ferry had been run f^ a long time 
by the Kamtowl Factory in the time of Mr. Anderson ; that this fact had been 
practically admitted in the plaint, and that the li^d on the other side of the 

623 



I.L.B. 19 Cal. 297 ItAOBMEISWAB SINOH V, 

* 

river was not joint but separate. That point has been found against them, and 
so in substance they raised no title to the ferry. Mr. Anderson, whatever rights 
he may have acquired, left the place and abandoned the ferry, and the property 
with all its interests went back to the real owners, that is, to the co-sharers in 
the village; and as the defendants have only run the ferry at most since 1881, 
they have acquired no right by user to it whatsoever , but apart from that, it 
is impossible to hold, on the findings of the lower Court, that this ferry was ever 
held exclusively or adversely to the other co-sharers by Mr. Anderson or by the 
factory. What the lower Court has found is, that the landing place of the ferry 
in question is on joint land of mau^sa Baigra, and that tlio bed and the western 
bank of the river Bagmati are also on joint lands of village Baigra , that a bridge 
was constructed by the Kamtowl Factory some thirty years ago, and when that 
bridge fell through a ferry was started and tolls levied by the factory, but not to 
the exclusion of the plaintiffs ; but, on the contrary, that the maliks of Baigra 
and their men were allowed to pass over free of toll ; that is, one man established 
the ferrv at his own expense and levied the tolls, but he never assumed 
that ho had exclusive rights over it, and the arrangement was that the other 
co-sharers and their men should be carried across free of charge it seems to us 
that when they liad a right to go across as a right and free of toll, the posses- 
sion of the factory cannot he said to be exclusive, 

We are, therefore, of opinion that the decree of the lower Court should 
be sot aside, and that it should be declared that the [„2o7] river Bagmati 
and the ghat or ferry of the rher at Baigra are within mauza Baigra in 
pargana Jarail, and that the defendants are only entitled to hold posses- 
sion and appropriate the profits of the said feiry in proportion to their 
proprietary right in the said raauza Baigra. We further direct that the said 
defendants do account for the profits of that ferry from date of suit to the 
present date, and for this purpose that the record ho sent down to the Judge in 
the lower Court, and that he do assess the profits , and we further direct that 
the plaintiffs recover their costs in all the Oinirts This case will remain 
on the file of this Court pending the assessment of the ja-ofits by the 
lower Court." 

No decree was drawn up, as no assessmoiit of profits was in fact made. 
But the ludgiiient and order were treated as a judgment and decree, where- 
upon the appellant obtained leave to appeal. 

Mr. T, II. Coinp, Q. C., and Mr, J. II. A Branson, for the Appellant. — The 
principal points in their argument were that the use of tlie common property by 
the defend aiit, and his predecessors in estate, involved no act on their part 
entitling the plaintiffs to such a decree as had been made by the Higli Court, which 
had limited the defendant to taking profits from the work, in the proportion only of 
his two annas share, to the plaintiff’s fourteen. The Maharaja was entitled to work 
the ferry, using the common land for that purpose, to take toll from strangers, 
and to have the profits, whatever claim the respondents might have to be ferried 
over the river free of expense. From the latter advantage they had not been 
excluded. The High Court had been in error in stating that the former 
Manager bad abandoned the ferry, and had wrongly inferred that the defendant 
had only worked it since 1881, and tliat he had acquired no prescriptive right 
to the easement hy previous long user exorcised by the factory. Besides being 
wrong in their conclusion as to the fact, the High Court, as a Court of second 
appeal, could not interfere with a finding of fact arrived at in the Court below. 

The main point was that the defendant, as co-owner with the plaintiffs, had 
not '"opposed their possession " of the common property, as they said in their 
plaint, and had not acted in ^denial of their title to t))e part of it used by him. 
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Therefore, he could contend that in the work which was, though in varying 
[208] degrees, for the benefit of all the co-owners, he, who alone was at the 
cost and trouble, was entitled to all the profits. Watson d Co. v. Bamchund 
Dutt (I. L. R., 18 CaL, 10 ; L. R., 17 I. A., 110) was an authority showing 
that where oo-owners were not excluded from the common property, they 
could not put a stop to the use of part of it by one of their number, provided 
that there was no denial of their title as co-owners, and no exclusion from com- 
pensation. Reference was made to the judgment in Mahomed Ah Khan v. 
Khajah Abdul Gunny (I. L. R., 9 Cal., 744) as to the matter of possession, 
and whether it was permissive or adverse, as between co-owners, upon the 
evidence. The defendants were not entitled to share in the profits in a work 
to which they had contributed neither capital nor labour, merely because it 
involved the use of common land from which they had not been excluded. 

The respondents did not appear 

Afterwards, on December 18th, their Lordships' judgment was 
delivered by 

Lord Hobhouse. — The respondents instituted this suit against the 
appellant in respect of a ferry worked by him across the river Bagmati, at a 
point where it flow's through the mauza Baigra. The plaintifls are proprietors 
of fourteen annas of that mauza, and the other two annas are vested in the 
defendant, who is also the proprietor of a factory and j^nd in the adjoining 
mauza of Kamtowl. . Tlie lands are held in several pattis, but the river-bed and 
the landings of the ferry have never been divided, and are still ijmali land of 
the mauza. 

In the plaint it is alleged that a public road lies to the east of the river, 
and close by the river to the west lies the Kamtowl Factory ; that during the 
rainy seaagin the river is impassable without bridge or boat , that formerly 
a bridge had been constructed over the river on the part of all the proprietors ; 
that it came down for want of repairs , that a boat w'as then kept there, and the 
management and supervision thereof w^as entrusted by all the proprietors to 
Mr. Anderson, the former holder of the defendsint's share in Baigra , that the 
ferry did not yield any adequate income or profit, and w'hatever profit it yielded 
was applied to the expenses on account of the boat, etc. It then went on to state 
ras93 that the defendant had let out the ferry to ticcadars, had appropriated 
the rent, and had refused to pay any share to the plaintirTs. 

The prayer of the plaintiffs is — 

“ 1st . — That a decree may be passed in favour of your petitioners 
plaintiffs, declaring that the river Bagmati and the ferry on the said river lie 
within the circumference and area of mauza Baigra, pargana Jarail, and that 
the first party defendant is entitled to hold possession and appropriate the 
profits of the said ferry in proportion to the extent of his proprietary right m 
the said mauza Baigra. 

“ 2nd. — That, as a result of the above finding, your petitioners, plaintiffs, 
may be declared to be entitled to get the profits of the said ferry in proportion 
to the extent of their share, and the defendant may he restrained from offering 
opposition to the possession of your petitioners." 

• By his written statement the defendant alleged that the plaintiffs had been 
out of possession of the ferry for twelve years, and that he and his predecessors 
in title had held possession for upwards of twenty years ; that the landing place 
on the west of the river was part of Kamtowl, and the landing place on the 
east was part of the patti allotted to the defendant in Baigra. He alleged that 
the bridge and the boat were maintained at the sole expense of the proprietor 
of the Kamtowl Factory, and the tolls taken by him. 
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The cause was tried before the Munsif, who, by decree, dated 30th March 
1807, dismissed the suit with costs. His reason was that the defendant bad 
established exclusive use and possession by himself and his predaoMSors in title 
at least since the year 1856 ; and that it was^adverse to the plaintiffs and their 
predecessors. Apparently he considered that the case falls within the 26th 
section of the Limitation* Act of 1 877, relating to the acquisition of easements. 

Both parties appealed to the Subordinate Judge. The defendant’s 
appeal was entirely misconceived, and, having been dismissed with costs, 
need not be further noticed now. The plaintiffs’ appeal was also dismissed 
with costs, and it is important to see on what grounds. I^heir Lordships are 
now sitting in appeal from a decree of the High Court made on a regular second 
appeal from that of the Subordiq^te Judge under section 584 of [260] the 
Code. No leave to appeal from the decree of the Subordinate Judge direct to 
Her Majesty in Council has been asked for, so that the prerent hearing must 
be based upon the materials which were open to the High Court, and the 
findings of the Subordinate Judge on matters not involving questions of law 
must be taken as conclusive. 

After showing that the plaintiffs had failed to make good their allegations 
with respect to the erection and maintenance of the bridge and boat, and tha 
application of the receipts, the learned Judge proceeds as follows : — 

** The facts stand thus : The bed of the river Bagmati is on the iimali land 
of the village of Baigra ; the road which comes up to the e§L8t landing is sirkari 
or Government road in village Baigra ; the jaJkar of the river is enjoyed by the 
maliks of Baigra as a body , the western bank or brink of the river is also 
village Baigra ; the bridge on the river was constructed and laid by the Kamtowl 
Factory more than thirty years ago ; that, when the bridge fell through, a boat 
was placed on its site and plied, when necessary, by meni^em ployed 
by the kuti ' that a toll was levied at the crossing ghat exclusivfty by the 
kuti ; that the kuti uninterruptedly enjoyed the profit and maintained the ferry 
to the exclusion of the plaintiffs for more than twenty years, but the maliks of 
Baigra and their men, etc., were allowed to cross free of tax.” 

In a subsequent passage he deals with an allegation by the plaintiffs that 
they had given express permission to the defendant and his predecassors to use 
the ferry as they did, and finds that there was no such express permission. 
He also states that the landings of the ferry are the ijmali land of Baigra. On 
this state of facts the Subordinate Judge came to this conclusion . — 

The owner of the Kamtowl Factory has been in exclusive possession 
of the profits of the ferry for a period extending over twenty years, and 
there was no express permission on the part of the defendants. The profits, 
as the books of the defendants show, were not inconsiderable, and I do 
not think that the plaintiffs (written defendants by mistake) of their own aooord 
and free will allowed the kuti to derive this profit. This possession by the 
[8613 kuti must have been against the wishes of the defendants, and therefore 
adverse. There was no express trust ; and implied permission cannot, under 
the circumstances, be inferred.” 

With regard to the use of the bridge and ferry by the maliks of Baigra, 
the Subordinate Judge looks upon it as a privilege not affecting the righ^ to the 
ferry. He says that no act of possession was exercised by the plaintiffs over 
the ferry itself within the last twenty years before the date of suit. He also 
takes the view of the Munsif, that the case falls within section 26 of the 
Limitation Act. 

On the second appeal the High Court differed from the Subordinate Judge 
on two grounds. The first was that the defendant had only run thetery 
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sinde 1881, and therefore could not i^ead any bar by time against the 
plaintiffs. On this point their Lordships are clear that the facts found show 
a continuity of enjoyment by the owners of the Kamtowl Factory and of 
the two-anna share in Baigra, which was not broken by the defendant's purchase 
from the former owners. The plea of lizn^tion or prescription therefore is just 
as available for the defendant as it wouHnave been%r his vendors had their 
possession continued unchanged. The second ground taken by the High 
Court is that the owners of Kamtowl never had exclusive possession, because 
there was an arrangement that the mahks of Baigra and their men should be 
carried across free of charge^ and they had a right to go across as a right, 
and free of toll.” 

The High Court discharged the decree of the lower Court, and pronounced 
the following decree : — • 

** That it should be declared that the river Bagmati and the ghat or ferry 
of the said river at Baigra are within the said mauza Jiaigra in pargana 
Jarail, and that the defendants, hist party, are only entitled to hold possession 
and appropriate the profits of the said ferry in proportion to their proprietary 
right in the said mauza Baigra. We further direct that the said defendants, 
first party, do account for the profits of that ferry from date of suit to the present 
date, and for this purpose that the record be sent down to the Judge in the 
lower Court, and that he do assess the profits ; and fi^rther direct that the 
plaintiffs recover their costs in all [202j the Courts. This case will remain on 
the file of this Court pending the assessment of the profits by the lower Court.” 

It appears to their Lordsiiips that. insa>ing that the mahks of Baigra used 
the ferry “ as a right,” the High Court departed from the findings of pure fact 
by the Subordinate Judge, which they appear to be resting on He only found 
that the maliks were allowed to cross free of tax That does not point to any 
arrangement or to any right. Nor is there any suggestion made by the 
plaintiffs of such an arrangement, which, indeed, would be contrary to the case 
of the plaintiffs, who allege that, first the bridge, and afterwards the boat, were 
set up on their behalf Still the efieot of their actual use of the ferry remains 
to be considered. And it appears to their Lordships that, though the question 
appears to be trifling as regards money value, it is of a very peculiar kind, 
and presents considerable difficulties. 

Whatever the defendant may think himself entitled to, ho has not in this 
suit claimed to possess a ferry in any such sense as would entitle him to res- 
train competition. It is recognized law in India that a man may set up a ferry 
on his own property, and take toll from strangers for carrying them across, 
and may acquire such a right by grant or by user over the prc»porty of others ; 
and, except as affecting the proof of his acquisition of title, it can make no 
difference whether he is a co-sharer with those others or not That is common 
ground to the Munsif, the Subordinate Judge, and the High Court in this case. 
But the defendant is not using his own property, except that he ovvus it 
jointly with the plaintiffs ; and, as no grant ever wan made to him, he can only 
set up exclusive right against the plaintiffs by showing either that he has dispos- 
sessed them for twelve years, or that he has held possession adversely to them 
for twelve years, or that he has enjoyed what he claims, for twenty years, as 
an easement and as of right. 

It is true that the Subordinate Judge f^nds that the defendant's posses- 
sion for twenty years was adverse to the plaintiffs. The question whether 
possession is adverse or not is often one of simple fact, but it may also be a 
eonclusion of law, or a mixed question. Their Lordships have no wish to restrict 
the range of a rule which is designed to lessen the expense of litigation in casea 
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of small value oommenoed in the Munsif’s Court. But in this ease the. C8983 
Subordinate Judge himself appears, quite rightly as their Lordships think, to 
have treated the question of adverse possession apart from his findings on 
simple fact, and as the proper legal conclusion to be drawn from those findings. 
Moreover, the Subordin^ Judge l^^iown the right of ferry to be a right in 
the nature of an easement and to^||uire an uninterrupted exercise daring 
twenty years for its acquisition. But the terms of his ultimate finding are 
not fitted to those of the Statute. Section 26 of the Limitation Act says nothing 
about adverse possession, and the Subordinate Judge does not say that the 
defendant enjoyed the ferry as an easement, and as of right, which is what 
the Statute requires. For these reasons their Lordships think that the High 
Court were at liberty to come to conclusions different from those of the Subor- 
dinate Judge on this point. ^ 

Their Lordships further concur with the High Court as to the effect of 
the use of the ferry by the maliks of Baigraand their men. The Subordinate 
Judge quotes a passage from a decision [Mahomed Ah Khayi v. Khajah 
Abdul Gunny (1. L. R , 9 Cai., 744)] , in which Mr. Justice VViIjSON points out 
that many acts which would be clearly adverse and might amount to dispos- 
session as between a stranger and the true owner of land would between joint 
owners naturally bear a different construction. Whether the facts found in 
this case would, as between strangers, raise the inference of adverse possession 
or of enjoyment of the ferry as an easement and as of sight, is a question 
which need not be discussed. For the parties are co-owners, and the defendant 
has made use of the joint property in a way quite consistent with the continu- 
ance of the joint ownership and possession. He has not excluded any co-sharer. 
It is not alleged that he has used the river tor passage in any such way as to 
interfere with the passage of other people. It is not alleged that, even in the 
time of the bridge, there has been any obstruction at the landing places. It is 
not alleged that the defendant's proceedings have (prevented anyone else from set- 
ting up a boat for himself or his men, or oven from carrying strangers for payment. 
So far from inflicting any damage upon the joint owners, the defendant has sup- 
plied them gratuitously with accommodation for passage. All that is complained 
of is [264] that he has expended money in a certain use of the joint property, 
and has thereby reaped a profit for himself. But property does not cease to be 
joint merely because it is used so as to produce more to one of the owners who 
has incurred expenditure or risk for that purpose. 

Their Lordships then agree with the High Court in thinking that the 
defendant has not acquired any easement or any title by adverse possession. 
But inasmuch as their conclusion is founded on the view that the joint posses- 
siou has been continuously maintained, they cannot concur in the decree 
appealed from. There seems to be but little authority in decided cases bo show 
how far Courts of justice wdll interfere to control the use of property as between 
joint owners, or how far they will leave those who are dissatisfied with its 
use to seek a remedy by partition. The case of Watson and Cc, v. Ranichund 
Dutt (I. L. R., 18 Gal., 10 ; L. R., 17 1. A., 110) is that which throws the most 
light on the subject. 

In that case Messrs. Watson and Co. wore co-owners of a joint ’Estate: 
They had procured leases of a plot of land from the others, had built a factory, 
and had produced indigo. After the exjiiry of their leases they went on in the 
same way. The other co-owners wished to grow oil-seeds, and they sued for 
an injunction to restrain the Watsons from growing indigo on ijmali land. 
The District Judge granted the injunction prayed for. On appeal the Higli 
Court varied the form of the injunction by restraining the Watsons from 
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exoluding the plaintiffe from the enjoyment of ijmali land. On appeal to Her 
Majesty in Council this Committee made the following observations: — 

*‘It seems to their Lordships that if there be two or more tenants in com- 
mon, and one (il) be in actual occupation of part of the estate, and is engaged 
in cultivating that part in a proper coursMtf cultivatiop as if it were his sepa- 
rate property, and another tenant in coinmon (B) attempts to come upon the 
said part for the purpose of carrying on operations there, inconsistent with the 
course of cultivation in which A is engaged and the profitable use by him of 
the said part, and A resists and prevents such entry, not in denial of B*s title, 
but simply with the object oT protecting [265] himself in the profitable 
enjoyment of the land, such conduct on the part of A would not entitle B 
to a decree for joint possession. . . In India a large proportion of the 

lands, including many very large estates, is held in undivided shares, and 
if one shareholder can restrain another from cultivating a portion of the 
estate in a proper and husbandlike manner, the whole estate may, by means 
of cross injunctions, have to remain altogether without cultivation until all 
the shareholders can agree upon a mode of cultivation to be adopted, or until 
a partition by metes and bounds can be ejected — a work which, in ordinary 
course in large estates, would probably occupy a period including many 
seasons. In such a case*, in a climate like that of India, land which had 
been brought into cultivation would probably become .waste or jungle, 
and greatly deteriorated in value In Bengal the Courts of Justice, in cases 
where no specific rule exists, aie to act according to justice, equity, and good 
conscience, and if in a case of shareholders holding lands in common, it should 
be found that one shareholder is in the act of cultivating a portion of the lands 
which is not being actually used by another, it would scarcely be consistent with 
the rule above indicated to restrain him from proceeding with his work, or to 
allow any other shareholder to appropriate to himself the fruits of the other’s 
labour or capital." 

The decrees below were discharged, and the dociee made in lieu thereof 
gave the plaintifi's compensation for the exclusive use of the joint land by the 
Watsons. 

Their Lordships have not referred to the case of the Watsons in order to 
follow the decision, for the facts of that case and of this are very different ; 
but for the purpose of showing authority for the position that the Courts should 
be very cautious of interfering with the enjoyment of joint estates as between 
their co-ownors, though they will do so in proper oases. 

Now-in this case the High Court has not granted any injunction, but it 
has made a declaration with lespect to the possession and profits of the ferry, 
and has directed an account of the profits accordingly But if the defendant’s 
use of the landing places and the river is consistent with joint possession, 
why should the plaintiffs have any of the profits? They have not earned any, 
[266] and none have been earned bv the exclusion of them from possession, 
as was done by the Watsons in the case cited. By the defendant’s acts they 
have lost notliing, and have received some substantial convenience. It will be 
time enough to give them remedies against him when he encroaches on 
their enjoyment. 

But then they ask to have it declared that the river and the ferry are 
within mauza Baigra, and that the defendant may be restrained from offering 
opposition to their possession. If the defendant had not denied their title, it 
would clearlv not have been proper to give them any such relief. Should it 
make any difference in this respect that, when asked to account for the profits 
of the ferry, the defendant has sought to protect himself by setting up a title 
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in himself fco the profits of the ferry and to the landing places ? With some 
doubt their Lordships think not. It does not appear that the plainti£Fs, 
even before the suit, asked for anything but a share in the profits, and 
though they now ask for removal of opposition to their possession, they 
theitoselves state, an^their Loi|^^ip8 now hold, that all the co-sharers 
have been in possessim all alongT^No such decree therefore is needed. But 
the coats of the suit have been seriously aggravated by the defendant's claim 
of exclusive ownership ; and as this claim is unfounded, he ought not to have 
the costs which otherwise would have been awarded to him. Throughout this 
litigation the plaintiffs have been asking too much and the defendant conceding 
too little. There should be no costs in any of the Courts, nor of this appeal. 

The proper course will be to discharge all the decrees below, and to dismiss 
the suit. Their Liordships will humbly advise Her Majesty accordingly. 

Appeal allied. 

Solicitors for the Appellant : Messrs. Sanderson, Holland and Adktn, 

C. B. 

MOTES. 

[ Aa regards joint enjoyment, See also (1905) 8^2 Cal., 837 ; (1893) 21 Gal., 310 ; (1897) 31 
Mad., 153 : (1900) 4 C.W.N., 788 , (1900) 35 Bom., 362 ; (1899) 26 Cal., 553 ; (1906) 33 Cal., 
1301. 

As regards interfence with questions of fact, see also (1903) 5 Bom., L.R., 225; 956; 
174 ; (1002) 4 Bom., Ik 11., 801 ; (19G0) 25 Bom., 202 ; (1897) 24 Cal., 825 . (1895) 21 Bom., 
91 ; 110 ; 19 Mad , 485 ; 9 I.C. , 41 ; (1909) 11 Bom. , L.B. , 1087. regards the right of ferry 
with reference to the Specific Relief Act see 19 Gal., 544 , with reference to the Limitation 
Aot, see (1911) 9 I.G., 646 (Gal.).] 

[267] APPELLATE CIVIL. 

The Hih December, 1891. 

Present : 

Mb. Justice Tottenham and Mr. Justice Banerjbe. 


Dhunput Singh Plaintiff' 

versus 

Saras wati Misrain and others Defendants. 


Sent Suit— Arrears of reni — Suit for arrears of palm rent for period during 

which zemindar had been in possession as purchaser at a sate which uras 
subsequentUj set aside — Trespasser 

In a suit by a zemindar agaiQht his patuidars for arrears of patni rent for the years 1294, 
1395 and part of 1296, it appeared that the patnLdart> had been out of possession during a 
portion of that period when the zemindar himself had been in possession, having purchased 
the tenure at a sale hold in proceedings instituted by hun under the Regulation. It 
appeared, however, that the sale had been set aside owing to the proceedings having been 
instituted against the predecessor of the patnidars who was then dead, and thereupon the 
aemindar gave notice to the patnidars to retake possession which they aooocdingly did. 
During the time he was in possession the zemindar himself collooted some of the eent. The 
lower Court dismissed the claim for rent for the period during which the plaintiff was so in 
possession on the ground that he was a wrong-doer and trespasser, and that oonsequently 
the defendants could not be held liable for rent during that period. 

Held, that this was no reason for refusing the plaintiff a^ decree for such arrears, as 

* Amal from Original Dooree No. 289 of 1389, against tbiirdwree of F. Taylor, SsQ., 
Didt lot Judge of Puniea, dated the 22nd August 1^9* 
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upon the authority of the deoision in MuAsumat Bame Sumo Moyee v. ShoosHes Mokhso 
Burmania (12 Moo I. A., 244), the plaintiff could not be treated as a trespasser, and that he 
was entitled to recover the actual arrears outstanding for the period in question, but not 
the interest thereon. 

The facts of this case, as to which there was no dispute at the ultimate 
hearing in the lower Court, were as follows : — 

The plaintiff sued the defendants, who were the patnidars, for arrears of 
patni rent for the years 1294, 1295, and the first two instalments of 1296. It 
appeared that in Jeyt 1294, the tenure was sold at the instance of the plaintiff, 
and purchased by himself, but that on its appearing that the proceedings under 
the Regulation had been taken against the predecessor of the patnidars, who 
[268] was then dead, the sale was set aside in Pous 1295. The plaintiff gave 
the defendants notice of the reversal pf the sale in Falgoon or Cheyt 1295, and 
called on them to resume possession. There was no dispute as to the rates 
of the rent claimed, and that the plaintiff had himself collected some rent 
during 1294 and 1295. 

The case first came on for hearing on the 8th February 1889, and the 
following issues were settled : — 

1. Are the defendants liable for the rents sued for ? 

2. What is the amount of collection made by the plaintiff in 1294 and 

up to Sawan 1296 ? • 

3. Is plaintiff entitled to any collection charges ? If so, how much ? 

4. Is the plaintiff entitled to interest upon the arrears of rent ? 

On the same day the defendants’ pleaders informed the Court that they 
had no objection to the amount of rent claimed, but that they objected to the 
interest claimed on the arrears. 

On the 19th June the case was referred to two arbitrators for the purpose 
of ascertaining what amount the plaintiff actually collected during the period 
he was in khas possession, and whether any, and if so, what amount of rent 
claimed by the plaintiff was barred by limitation owing to the negligence or 
misconduct of the plaintiff. 

On the 14th August 1889 the arbitrators made their award, finding that 
Bs 2,935-9'7 had been collected by the plaintiff, and as no evidence had been 
produced by either party on the second point, holding that no portion of the 
rent clflimed was barred by limitation. The case then came on before the 
District Judge on the 22nd August 1889, for decision upon the issues which 
had been fixed. 

The following is the material portion of his judgment : — 

There is no question about the liability for the rents of 1296. As to the 
liability for 1294 and 1295, I consider that as the dispossession was by plain- 
tiff’s own act, he cannot hold the defendants liable for rent for those years, 
or for any part of them, as his collections appear to have extended up 
to the end of 1295 It is no answer on plaintiff’s part to say that 
the defendants will be better able to collect the unrealized balance than be 
CIS93 would himself. 1 do not also think it would be fair to make the defend- 
ants liable even for the part not collected by 4he plaintiff on the ground that 
it is not barred by limitation. Had defendants been in possession they might 
have realized it before now ; and though plaintiff may have used all diligence 
in realization, the defendants would be hampered in their attempts to realize 
for those years, by th^j^ry fact that they had not been in possession and had 
no actual accounts to aid them. 
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** This is due to plaintiff's own voluntary action, and he must take the 
oonsequenoes 

" The defendants have referred to the case of Eadumbtnee Dossia v, Ka- 
sheenath Biswas (13 \V B., 338). The principle there enunciated is in the 
favour ol the defendants. The plaintiffs have referred to the decision in Bhy- 
rub Ohunder Mojoomdar v. Iluro Prosunfw Bhuttacharjee (17 W. R., 258), the 
headnote of which is in their favour, but it does not appear to me that the head- 
note is in accordance with the facts of the case. The note says : ' An allegation of 
wrongful ejectment of defendant by plaintiff is no answer to a suit for rent during 
the period of dispossession.’ It is true that the second paragraph of the judg- 
ment at first sight seems to contain the enunciation of this principle , but the 
sentence is not clear, and the principle is not consistent with the facts of the 
case. In the case the dispossession was from 1271 to Sawan 1276, and the 
rent of 1276 was sued for. There is nothing to show that any rent was due 
during the first three months of 1276, and it does not follow * that the rent 
sued for does ^ * relate to the Jieriod of dispossession.' The word * not ' seems 
to have been left out. 

“For the above reasons 1 find, on the first and fourth issues, that plain- 
tiff is only entitled to the rent with interest thereon, according to the kabuliyat, 
for the first two instalments of 1296. It will be unnecessary to decide the other 
issues." 

Against the decree drawn up in accordance wnth this^ judgment the plain* 
tiff appealed to the High Court. 

Babu Sri Nath Das, Bsbu Sarada Churn Mittcr and Baboo Dwarka Nath 
Chuckerbutty for the x\ppellant. 

Babu A kkoy Kumar Banerji for the Respondents. 

[270] The judgment of the Court (Tottenham and Baneiuee, JJ.) was 
as follows : — 

This is an appeal by the plaintiff m the suit. 

The suit was to recover arrears of patni rent for the years 1294, 1295, 
and part of 1296. It seems that the defendants, the patnidars, were out of 
possession for a part of that period. The patni was sold under the Regulation 
at the instance of the plaintiff m the montli of Jeyt 1294, and the plaintiff 
himself became the purchaser. That sale was set aside in the month of Pous 
1295 ; and we are told that the reason why the sale was reversed was that the 
prooeedingb under the Regulation were taken not against actual living patni- 
dars, but against their predecessor who was then dead Tlie plaintiff* appears 
to have given notice to the defendants that they were at liberty to resume 
possession shortly after the reversal of the sale ; and it appears that the plain- 
tiff while in possession did collect some portion of the rent of each year. 

The issues in the case were settled on the Bth February 1889, and the 
first issue raised was whether the defendants were or were not liable for the 
rent claimed. 

We find, however, from the order-sheet, that on the 8th February the 
defendants’ pleader informed the Court that they did not intend to dispute 
the amount of the arrears claimed, but they objected only to interest being 
charged upon those arrears. Subsequently in the month of June, on the appli- 
cation of both parties, the case was referred to arbitration in order that they might 
ascertain what amount the plaintiff had himself realized during the time he was 
in possession, and the arbitrators were directed to ascertain whether any portion 
of the rent due had become barred by limitation through^ny default on the part 
of the plamtiff. The arbitrators made their return showing the amount 
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which had been collected by the plaintiff, and reporting that there waa nothing 
to show that any portion of the arrears was barred by limitation owing 
to any default on the part of the plaintiff. Then on the case coming back 
to the District Judge, he dismissed the claim altogether for 1294 and 1295, 
and made a decree in favour of the plaintiff only for the arrears [ 871 ] 
due for 1296 with interest on that amount The reason why the Judge 
dismissed the claim for 1294 and 1295 was that he considered that " as dis- 
possession was plaintiff's own act, he cannot hold the defendants liable for 
rent for those years, or for any part of them, as his collections appear to have 
extended up to the end of 1295." The District Judge appears to have con- 
sidered that the plaintiff must lb regarded as a wToog-doer and trespasser in 
respect of the y^ars 1294 and 1295, because the sale which he had caused to 
be held under the Regulation w^as set aside for some defect in the proceedings. 

It seems to us that this is not a sufficient reason for refusing the plaintiff 
the arrears which have been found to be actually due. In the case of 
Mussvmat Ranee HuiJio Moyre v. Shooshee Mokhee Hunnoma (12 Moo. I. A,, 
244) the Privv Council held that the zemindar cannot be said to have committed 
an act of trespass, because when she pursued the remedy, which was clearly 
competent to her if it had been regularly pursued, she inadvertently omitted 
one of the formalities prescribed by the Act. Their Lordships say they “ cannot 
treat tins as an act of trespass or hold that in hringing this suit she is 
a person seeking tojiake advantage of her own wrong” That was a case 
somewhat similar to this, for the zemindar had caused a patni to be sold under 
the Regulation, but had by inadvertence omitted the prescribed formalities 
We think that in the present case too we ought to follow^ the decision of the 
Privy Council, and hold that the plaintiff was not a biespasser in this instance. 
Rut vre think him still entitled to the actual arreais outstanding for the years 
in question, but not to interest upon theariears of 1294 and 1295. Thus what 
we come to is practically what the defendants themselves expressed their 
willingness to accept in 1 H89 just after the issues had been fixed. 

We accordingly decree inis appeal to that extent, namely, in addition to 
the amount decreed to the plaintiff for 1296, he will also recover the amount 
outstanding for 1294 and 1295 and ascertained by the arbitrators. The 
amount already collected by the plaintiff will be deducted from the gross jama 
of these two years, and the balance will be paid, without interest, to the 
[872] plaintifi* , and inteieat on the amount decreed will run from this date at 
six per cent. 

We notice that one of the respondents in this appeal was not represented 
by pleader. 

The appellant will get costs in proportion to the amount decreed. 

II. T II. Appeal decreed in part, 

NOTES. 

[oVr alsci (l‘»08) 85 Cal., 990 : 18 C.W.N., 15; (1906) 3 O.L.J., 1H2.] 
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[ 19 Cal. 979 } 

APPELLATE CIVIL. 

The 18th December, 1891, 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Banerjee. 


Lukhun Chunder Ash Plaintiff 

versus • 

Khoda Buksh Mondul Defendant. 


Court Fees -Art Vll o/ 1870, s. 16, and Schedule I, Art ^1 -Court-fee 
payable where partial rehef granted — Appeal against decree by 
instalmentSs how valued — Valuation of Appeal, 

The Court fees which an appellant has to pay on a memorandum of appeal from a 
decree which gives him only partial relief are to be calculated upon the difierence between 
the value of the relief which he claims and the relief granted by the decree appealed against. 

Where a decree was made p.i\ahlc bv three instalments and the plamtiil appealed on the 
ground that it should not have been in.idc -jO payable — held, that the Court fee should be 
calculated upon the diilorcnce bi‘twocii the amount claimed in the Court bolow and tbc sum 
of the present values of the three instalments payable on the dates mentioned in the decree. 

The plaintiff' sued to recover the sum of lis. l,285-2-7i gs, being the rent and 
cesses payable by the defendant in respect of bis dur-patni right in certain 
mauzas for the years 1296 and 1297 B.K At the hearing the defendant 
appeared in person and admitted the claim, stating that there had been inunda- 
tions, in consequence of which the tenants of the mohal in suit liad failed 
to pay rent. Tlie defendant therefore prayed the Court to allow him to pay 
the amount claimed by three instalments The Subordinate Judge considered 
the case a fit one for payment being allowed to be made by instalments 
and gave the plaintiff a decree [273] for the sum claimed, with costs, to be 
paid in three equal instalments — the first m Choitro 1297, the second in Assin 
1298, and the third in Choitro 1298; interest to he charged on the instalments 
at the rate of 4 per cent, per annum on their falling due, the decree further 
providing that on default of payment of one instalment the rest were to 
become at orce due. 

From this decree the plaintiff appealed to the District Judge on the 
ground that the decretal amount should not have been made payable by 
instalments, and that the lower Court had not allowed interest during the 
pendency of the suit, and deposited Court-fees upon the sum of Rs. 130, being 
the amount of interest during the pendency of the suit. The District Judge 
held that the appellant must pay Court-fees on the whole sum originally 
claimed, and decreed, iti addition to the sum of Rs. 130, the interest during 
the pendency of the suit 4 and upon the appellant declining to pay the increased 
fee demanded, the appeal was rejected. 

From this decision the plaintiff appealed to the High Court on the ground 
that the District Judge was in error in requiring an ad-valorem fee to be paid 
on the entire amount claimed in respect of rent and cesses in tlie Court below. 

* Appeal from Appellate Decree No. 296 of 1S91, against the decree of F. F. Handley. 
E^,, District Judge of Nuddea dated the 28th of January, 1891, affirmingthe decree of Babu 
Brojo Behan Shoine, Subordinate Judge of Nuddea, dat^ the 26th of November 1890. 
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Babu Durga Mohun Das appeared for the Appellant. 

The Eesportdent did not appear. 

The judgment of the Court (Pkthekam, GJ., and Banebjek, J.) was 
delivered by 

Banerjee, J, — The only question laised in this appeal which is from an 
order of the District Judge rejecting an appeal on the ground of the memoran- 
dum of appeal not hearing the proper Court-fee stamp, is, whether the learned 
Judge was right in holding that the appellant was bound to pay the whole 
amount of Court-fee demanded, f>r whether the inemoiMndum ot appeal, as 
presented, bore the proper Court -fee stamp. 

The facts upon which this question arises are shortly these. The suit was 
one for arrears of rent. The defendant admitted tlie claim, but prayed that 
the amount be made payable by three instalments. The First Court allowed 
the defendant’s prayer, and gave a decree tor the sum of Rs. l,!2H5-2-7i gs., and 
costs, Rs. 156, [^74] amounting in all to Rs. l,44l-2-7i gs., to be paid by 
three equal instalments, payable, respectively, in Choitro 1297, Assin 1298, 
and Choitro 1298, interest being charged on the instalments, if not paid on 
due date, at the rate of 4 per cent, per annum. The date of the decree was 
the 25th November 1890, corresponding with the 10th Augliran 1297 The 
plain titT appealed «fgainat this decree, being dissatisfied with the order 
making the amount decreed payable by instalments, and he paid the Court-fee 
that would be payable for Rs. 130, which was the amount of inierest during 
the pendency of the suit, but he did not pay any Court-foe in respect of 
Rs. l,285-2-7i gs., as he was required by the Lower Appellate Court to do. 

Now, having regard to the provisions of Article 1, Schedule 1 of the Court 
Fees Act, read with section 16 of that Act, it is clear that an appellant is bound 
to pay a Court-fee on a memorandum of appeal from a decree which gives him 
only partial relief, upon the difference between the v.ilues of the relief he claims 
to be entitled to and that granted by the decree appealed against. In the 
present case the plaintiff got a decree for the amount of rent claimed, only the 
decree, instead of making the sum payable at once, made it payable by three 
equal instalments. The amount of Court-fee payable upon the memorandum 
of appeal by the plaintiff', appellant, in such a case was, therefore, clearly not 
the Court-fee payable in respect of the whole sum of Rs l,28«5-2-7i gs., 
but was only that payable upon the difference between the value of the relief 
he claimed, which was a decree for the payment of the whole sum immediately, 
and the value of the relief which he has obtained, that is, the said sum 
payable by three instalments. The exact difference then will be the 
difference between Rs. 1,285-2-7^ gs , and the sum^ of the present values of 
the three instalments payable on the dates mentioned in the decree, reckoning 
interest at the rate of 4 per cent, per annum. On making a rough calculation 
it appears that this difference is something less than ifs. 60. It further 
appears that the plaintiff was not bound to value Ins appeal, for purposes of 
the Gooft Fees Act, at the sum of Rs. 130, as he has done, that being the 
amount of interest during the pendency of th§ suit, which would be allowed as 
ancillary to the main relief claimed. As the Court-fee paid was sufficient to 
cover a sum of [27d] Rs. 130, and as in our opinion the value of the relief 
claimed in the appeal which was the subject-matter of the appeal is less 
than that sum, we think the memorandum was sufficiently stamped for the 
purpose of the Court Fees Act, and that the learned Judge below was wrong 


685 



10 Cal. 2li FltOTAP CKANl>llA MI88BR &0. V. 


in rejecting the appeal. The ca^e mu^t therefore go back to the Lo^er 
Appellate Court in order that tlie appeil miv be illowel bo hj rdjiiberai and 
proceeded with according to law. Costs will abide the result. 

Appeal decreed, 

A.AC. 


[19 Cal. 975] 

APPELLATE CIVIL 


The Hik Decemhet, 1H91, 

Pkesknt . 

Mu. Justice Tottenham and Mu. Justice Baneimek. 


Protap Chandra Misser and others Defendants 

veyma 

Bro]o Nath Misser and another Plain titi’s. 


Endovment- helioions trust— Shebaf is, removal froynoftice of---\rbitration — 
Order givitiq Leave to sue under s, i<s, Act XX <>( — Appealable order — 

Regulation XIX of 1810 — Act XX of IfyO'i, ss, 1 —12, 14 ayid 18 
—Ar.tXIl of 1887. s. 20. 

Act XX of 1863 doea not apply to an endowment which i^ noL a public one, but which 
is mode for the benefit of an ancestral family idol 

An order passed under sec’biou IS| of ih.it A(*t, grunting leave to institute a suit, is not 
an appealable order. 

Two plaintifis, members of a Hindu famil> . apjilied for and (in the prescnco of the defend- 
ants) obtained leave to institute a suit against the defendants, who were the sfiebatts of a 
certain idol, for the purpose of having them removed from their oflice, on the ground of inis- 
oonduct. In their plaint they alleged thvt the endowment was a public one, all Hindus 
having a common right of worshipping the idol. This was denied by the defendants. After 

^Appeal from Original Decree No. 254 of i8‘d0, against the decree of Babu Brojendra 
Ooomar Seal, District Judge of^ankura, dated the dlst of July 1890. 

t[ Sec. 18 . — No suit shall be entertained under this Act without a preliminary applica- 
# UoD being first made to the Court for leave to institute such suit. 
Preliminary application The application may lie made upon unstamped paper. The 
for leave to institute suit. Court, on the perusal of the application, shall determine whether 
there are sufficient primd facte grounds for the institution of a 
bait, and if in the judgment of the Court there are such grounds, leave bhall giVSn for its 
institution. In calculating the costs at the termination of the 
Costs. <«uit, the stamp duty on the preliminary application shall bo 

estimated, and shall be added to the costs of the suit. 

If the Court shall be of opinion that the suit has been for the benefit of the Trust, and 
that no party to the suit is in fault, .the Court may order costs, or such portion as it may 
consider just, to be paid out of the estate.} 
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issues had been framed^ the Court of First Instance made au order, under section 16* of the Act, 
referring certain of them to arbitration, although the dofeiidants contended that as the endow- 
ment was not a public one, the Act had no applicatioii, and objected to the reference. The 
arbitrators made au award, finding, inter aha, that the idol was the ancestral family idol of 
the parties to the suit, and that the endowment was not in.ide for the benedt of the public. 
They further in their award laid down certain definite rules according to which the sheha 
ought to be conducted and repairs to the temple made. The Court of First Instance 
passed a decree on that award, declaring that the idol was the ancestral [276 J idol 
of both parties, and directing that the defendants should perform the worship in a 
certain manner, and should execute certain repairs to the toxnplo within six months, and 
declaring that if the parties did not act as directed, aiiv tneiiiber of the family should be, able 
to bring a suit for the appointment of a manager. Against that decree the defendants 
appealed, and contended that the Act d^d not applv to the case on the finding of fact as to 
the endowment not being a public oiii? ; that the compulsory n'fereiico to arbitration was 
illegal and void, and that the decree was not one authonzod by the terms of section 14 of the 
Act. On behalf of the plaintiffs it was eoiiteiidud that the defeudants were precluded from 
raising those qucbtions on appeal, as the ordei passed under section IH of the Act was made 
in thoir presence and w.is not appealed against, and that, having regard to the provisions of 
section of Act XII of 1HH7, an appeal to the High Court lav from that order. 

fields that on the facts found b\ thi- arbitrators, Act XX of 18f>i did not apply to the 
case, and that the conipulsnrv reference to arbitration and the decree made thcrean were 
illegul and void. ^ 

Held, further, that the di'cree itself was bad on the g ound that it was not one coming 
witbin the scope of section 14 of the Act 

Held, also, that section 20 of Act Xll ol 18H7 w.ts intended tnily to define the Court to 
which an appeal lies from a decree or order of a District Judge, and was not intended 
to define tlie right ot appeal or the class of decrees or orders fioni whndi appeals shall lie, and 
that no appr.il lay from the order passed under section IH of Act XX of ISfiij granting the 
plaintiffs leave to institute the suit 

The plaintiffs, who weie the two sons of the fiist defnndant, instituted 
this suit, under the provisions of section 14 oi Act XX of IrtOd, for the removal 
of the defendants from their post of shebaits of an idol named Raghimath Jeo, 
established at niah.illa Kampore within the Municipahtv of llankura liy one 
Monsharam Fanday, a disciple oi the predecesso* of the defendants and the 
plaintiffs. 

Before instituting the suit the plaintiffs applied tor and obtained leave to 
sue undei section IS of Act XX of 1863 from the District Judge, and they also 
applied to the Collector, under section o39 of tlie Code of Civil Procedure, for 
a like permission , hut the latter application was refused on the ground that 
no such permission was necessary. 

In their plaint the plaintiffs, amongst other mgitters, alleged that the idol 
Raghunabh Jeo had certain debottar property, which had been dedicated and 
made over to IVlonsharairi Panday by the late [277] Raghunath Singh Deb 
Bahadur (who had caused the temple of the idol to he hunt), for the purpose 
of defraying the expenses of its dailv worship and periodical festivals, and 
for the^toeding of guests and mendicants, et c. , that Monsharam Panday 

•£ gee 16 . -In any suit or proceeding instituted under this Act, it shall bo lawful fur the 

*' ' ' Court, before which such suit or proceeding is pending, to order 

Reference to arbitrators, anv matter in difference iii such suit to be referred for decision to 
one or more arbitrators. Whenever any such order shaQ'he 
made the provisions of chapter VI of the Code of Civil Procedure shall in all respects apply 
to such order and arbitration, in the same manner as if such order had been made on the 
application of the parties under section 312 of the said Code.] 
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appointed his spiritual £iulde, one Jitram Misser, the ancestor of the parties to 
the suit, shebait, and made a gift to him of the idol and the debottar property ; 
that the defendants, who wore the present shebaits, had no exclusive rights 
of their own in the property, nor had any one at any time any such exclusive 
right or any right to appropriate the profits of the property to anything else 
than the worship of the idol and the feeding of the guests and mendicants, 
and that all Hindus had a common right in it ; that the defendants had been 
mismanaging the debottar property and misappropriating its profits, and that 
the worship was not being duly performed. Thev accordingly sought to have 
the defendants removed from their office and fresh shebaits appointed. 

The defendant No. 2, Madhusudan Misser (who was the appellant before 
the High Court), took numerous objections to the suit in his written statement, 
both legal and on the merits, and, amongst others, alleged that the idol and 
the debottar properties did not belong to the public, but belonged solely to 
their family, and that for several generations none except the members of their 
family had any right or title to the idol or the properties, nor had any member 
of the public performed the worship of the idol. He accordingly contended 
that the endowment was not a public one, and that in consequence thereof 
Act XX of 186^ was inapplicable to the suit, and that it should be dismissed. 

The following issues wore framed : — 

(1) Is it a facC th'it the property described in the plaint was made over 

to Monsharam Panday in trust for the publK generally, and for 
the sheba of the idol Baghunath Jeo ? 

(2) Did Jitram Misser, the ancestor of the parties to the suit, receive 

the property subject to the said trust ? 

(ij) Have the defendants neglected to carry out the object for which 
the alleged trust was created, and are they on that account liable 
to be displaced ? 

[278] (4) From the nature of the endowment (it it is proved to be an 
endowment), does the suit, such as is laid in the plaint, lie at the 
instance of the plaintiffs ? 

The case came on for he«i”ing before Mr. E. W Place, the then District 
Judge, in the month of Ajiril 1889, and after considerable argument the 
pleader for the plaintiffs pointed out that the Court had power, under s. 16 
of Act XX of 1863, to refer the case to arbitration irrespective of the consent 
of the parties. The defendants objected to this course, and contended that 
the suit did r:ol fall under s. 14 of the Act at all, the endovrmont not 
being a public one. 

By an order made on the 4th April 1889, the District Judge, considering 
that the property in question had been regarded as debottar rent-free land, 
and that prima faae the Act applied, and as the property was small in value, 
and the questions to be decided were principally questions turning on points 
of ceremonial observance of Hindu ritual, referred the first three issues to the 
arbitration of three Hindu* gentlemen. 

The arbitrators thereafter proceeded to take evidence, and on the 19th 
May 1890 made their award. On the first issue thev found that the^ndow- 
ment was not made for the benefit of the public ; but they found that Jitram 
Misser, the ancestor of the defendants, had obtained the property and the idol 
from Monsharam, who had obtained the property as a gift from Baghunath 
Singh Deb Bahadur, in order that out of its income the sheba of the idol might 
he conducted and the donee maintained. On the second issue they held that 
Jitram Misser get the property (which they held was the debottar property of 
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the idol) together with the idol as a gift from Monsharam ; atid on the third 
issue they came to the conclusion that the defendants had neglected to carry 
on the sheba of the idol properly. They further in their award laid down 
certain definite rules according to which the sheba ought to be conducted, and 
they proposed that the temple should be repaired within six months ; and added 
that, if the defendants failed to act according to the rules or neglected to repair 
the temple within the prescribed time, any member of the family would be 
competent to sue for the appointment of a manager in place of the shebaits. 

[2793 That award was filed on the 19th May 1890, and notice was given 
to the parties. The plaintiffs thereupon filed objections to the award on the 
»30th May, which, however, they withdrew on the 31st .luly 1H90. 

On the 5th June 1890 the defendants also filed objections to the award to 
the effect that, as the arbitrators had held the endowment was not a public 
one, they had no power to frame the rules and give the directions they had. 
The Court, however, held that these objections were burred by limitation 
under Art. 158 of Schedule II of the Limitation Act of 1877 

The case then came on for hearing on the 31st .July 1890 for the trial of 
the fourth issue before Babu Brojendro Coomar Seal, the then District Judge, 
wlio upon that portion of the case delivered the following judgment : — 

“ Now according to the finding of the arbitrators the property is dehottar ; 
that being so. on the authority of Fakiinidut Sahih v. AcTceni Sahih (I. L. R., 
2 Mad., 197) the suiff at theinstance of any member of the Missoi family must lie, 
and the plaintiff’s are two members of the Misser family The Madras High 
Court observed : ‘ We can find nothing to contiol the geiieralitv of the terms 

of 8. 14 which empower any person interested in any mosque, temple or 
religious endowuient or in the performance of the trusts relating tliereto to sue 
the trustee, manager or superintendent or the members of a committee 
appointed under the Act for misfeasance, and also empower the Court to order 
the removal of a trustee, etc. The plaint ill’s as resident Muhammadans, apart 
from an> pecuniary interest they may have in the income of the institution, 
are in our judgment sufticientlv interested theiein to entitle them to maintain 
suits if the institution be a religious establibliinent ’ 

'* Tlius there is no doubt that the plaintifis had the right to sue. 

“ Now the suit was a suit for the removal of the present shobaits, and the 
arbitrators propose that if the defendants neglect to act accoi ding to the rules for 
the sheba of the idol proposed by them, and do not get the temjile repaired within 
six months, any member of the Misser family would be competent to sue for their 
removal and for the appointment of a manager Acting under the provisions 
[2803 of s. 518 of the Civil Procedure Code, 1 might amend the award and 
pass a decree to the effect that if within six months the defendants did not 
repair the temple or neglect to carry on the sheba according to the rules laid 
down by the arbitrators, they would be liable to be removed in execution of the 
decree in this case. The arbitrators have taken rather a lenient view of the 
conduct of the defendants. Perhaps the> thought that though the defendants 
have been found to be neglectful, if their attention is properly drawn to the 
matter they would like to do their duty properly, and so the arl)itrator8 are 
for giving them another trial before recommending their removal. The plaintiffs 
are satisfied with such recommendation, and to have the shebaits removed in 
execution of this decree on the fcerme of the award would give rise to several 
complicated questions which it is better should be decided in a regular suit. I 
therefore accept the award as it is, and make a declaratory decree declaring the 
rights of the parties in the same way as they have been declared by the 
arbitrators, and leaving it open to thesroembers of the Misser family, including 
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the plaintiffs, tio sue for the appointment of a manager in substitution of the 
defendants should they fail to act in the way the arbitrators wish them to aot. 
I make no order for costs.” 

Against the decree drawn up on that judgment the defendant No. 2 
appealed. ^ 

Dr, Ranh Behan Gfiose, Bahu Biprodas Mtikerjne, Babu Jamda Nandan 
Pramantck, and Babu Nahni Randan Ckatterjee for the appellant. 

Dr. Troilokpa Nath M liter and Bahu Digamhiir iUvittcrjee for the 
respondents. 

Dr. Hash Behan ffhose. — The principal question in the case is whether 
Act XX of 1868 applies at all. If this suit could not be brougiit within the 
purview of the Act, the reference to the arbitrators falls to the ground and the 
suit must fail. The arbitrators have found that the endowment is not a 
public but a private one. The course of tlie decisions in this Court 
is in ray fa\our -Delrus Bano0 Beqnm v. Kazee Abdut liuhman (23 
W. R., 453). and their Lordships of the Privv Council, though not expressly 
[281] deciding that point, seetn to be of the same opinion —Jshgur A B v. 
Delroos Banoo Bcgtiyn [1. L. R., 3 Cal., 324 (330)1. 

Section 14 of Act XX of 1863 appears on the face of it to bo rather general, 
but it must be re£Ml in connection with the rest of the Act. The title of 
the Act shows that it was enacted for the purpose of enabling the Government 
to divest itself of the raanagemeut of religious endowments , the Aot must 
therefore mean to provide only for those endowments of which charge had 
been taken under the previous law, Regulation XIX of 1810 [see Punch 
Cowne Mull v. Chnnnoo Lnll (2 C. L. R, 121), Kalee Churn Gin v. Golahi 
(2 C. L R, 128), Dhurnim b»inqh v. Knssen Sintjh ll. L. R., 7 Cal., 767), 
Jan Alt V. Ram Nath Mundvl (1 L. R.,8C‘fil , 32)J . The oi Fakurudtn 
Sahib v. Ackem Sahib (I. fi R„ 2 Mad., 197) is clearly distinguishable. I 
therefore submit that the Act has no application to this case, and that con- 
sequently the compulsory reference to arbitration in spite of our objection, and 
the decree made on tiie footing of the award, are illegal and void, and the suit 
should be dismissed 

Further, the decree of the lower Court is clearly wrong and is not within 
the power of the Court to pass, having regard to the provisioiis of s. 14 of 
the Act. A declaratory decree could not he passed (see s. 21 of the Specific 
Belief Act). 

On the question c^f limitation lieid by the lower Court to apply to our 
objection to the award, see Muhammad Ahid v. Muhammad Asghar (I. L. R., 
8 AIL, 64). 

Dr. Troilokya Nath Mitter (for the respondents). — In order fully to 
understand the scope of Act XX of 1863 it is necessary to look at the earlier 
Regulation in place of which it was passed. The preamble to Regulation 
XIX of ISIO shows that the object of the Legislature was to ensure the proper 
admini.stration of alf rents and produce of all lands granted for the support of 
Hindu temples, etc. Section 2 of the Regulation vests the general superinten- 
dence of all such lands in the Board of I^venue and Board of Commissioners, 
and no restriction is made in respect of such lands only as shall be actually 
taken possession [282] of by the Board. If therefore Act XX of 1863 applies 
to endowments to which that Regulation applied, it must be held to apply to 
the present case, as there is admittedly a Hindu temple and an endowment of 
lands for its support. Section 3 of the Act shows that this is the correct view 
oJ the law, the words there used being ** is vested in br may be exercised by;** 
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30 that if this endowment was capable of being actually taken charge of by the 
authorities, the Act appLies to it, and as there is nothing to show that it was 
not HO capable, the Act must be held to apply. Moreover, the provisions of 
"f^.the Act are not so limited as has been contended. A contrary view has been 
hold by this Court in Dhurrim Sinqh v. Kis^m Snigh [I. L. R , 7 Cal., 767 
(770)]. 

The case of Punch Cowrie Mull v. Chiinnno LaU (2 C. L R., 121} is in my 
favour. Their Lordships say at page 127— “ Although the language of section 

14 is general in its terms, yet we do not consider that the Legislature 

had in its contemplation to interlere with the procedure of the Supreme Court,” 
Ac. If the Court had been of opinion then that the Act only applies to an 
endowment actually taken in hand hy the Board of Revenue, it would have 
expressly said so, as that would at price have disposed of the case, the Board 
of Revenue never having had actual jurisdiction in respect of endowments in 
the presidency towns. Kahc Churn Oiri v. Golabi (2 C. L R, 128) merely 
follows that decision, and is distinguishable ^roiii this case, and the remarks 
of the Judicial Committee m Ashqar Ah v. Delroos Bn.mo Bequm (I. L. R., 
3 Cal., 324) relied on b\ the other side are mere ohitei dicta. Delrus Banoo 
Begum v. Kazee Ahdnr linkman (23 W. R., 453) is distinguishable ; the deed 
of endowment was thor^ set aside, and it was therefore unnecessary for the 
decision of that case to go into this question at all. In Jan Ah v. Earn Nath 
Mundul (I. L. R., 8 Cal , 32), the lands subject to the enclowment had never 
been taken charge oT by the revenue authorities, and yet the provisions of the 
Act were held to apply. Fakurmhn Sahih v. Ackeni Sahib (I L. R , 2 Mad., 
197) also supports this view. 

[283] Whatever may be the correct view of the law on that point, the 
appellants are precluded from succeeding in this appeal, as they allowed the 
order under s. 18 to become final by not appealing against it. Under the 
Civil (Courts Act of J876, an appeal lay to the Higli Court where an appeal 
was allowed hv hnv The present Civil Courts Act, XII of 1887, has introduced 
a distinct change, and an appeal now lies to the High Court against all 
orders of a District Judge unless barred by any law for the time being in force. 
The order under s. 18 of Act XX of 1863 lias therefore become final, and 
the appelktits cannot now be heard to sav that it was an incorrect order. 

Dr. Ea^ih Behan Ghose (in reply).— The order under s. 18 was not 
appealable [see Venkateswara, In re (I. L. R , 10 Mad., 98) and Kazem Ah v. 
Azim All Khan (I. L. R., 18 Cal., 382)J The Civil Courts Act only defines 
the venue of an appeal when an appeal lies. As the arbitrators have held that 
the endowment is not a public one, and the respondents withdrew their objec- 
tions to the award, the suit ought to he dismissed 

The judgment of the Court (Tottenham and Banekjbk, JJ.) was as 
follows . — 

This appeal arises out of a suit brought under s. 14 of Act XX of 
1863 for the removal of the present shebaits of a certain religious endowment. 

The plaintiffs allege iii their plaint that the idol Raghunath Jeo had certain 
debottar property endowed for its worship and for the feeding of guests ; that 
the present sliehaits had no exclusive right of their own in the said property ; 
that all Hindus had a common right of worajiipping the idol ; that the present 
shebaits had been mismanaging the debottar property and misappropriating its 
profits ; that the plaintiffs as persons interested in the worship, having obtained 
the permission of the District Judge under s. 18 of Act XX of 1863, were 
entitled to maintain this suit ; and that they brought this suit for the purpose 

of having the present shebaits removed from office. 

1 ^. 
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The defendant No. 2, who i«3 the appellant before us, amongst other 
objections not necessary now to consider, urged that the C884] endowment was 
not a public one, and that Act XX of 1863 was in consequence not applicable 
to the present suit. 

The Court below thought that the Act was applicable to the case, and it 
referred the case to arbitration under s. 16 of the Act, though the defend- 
ant No. 2 was unwilling to refer the matter to arbitration. The arbitrators, to 
whom the case was referred, made an award, and the Court below made a 
decree in modification of the award to the effect that it be declared that the idol 
Haghunath Jeo is the ancestral idol of both parties, and that the defendants be 
directed to perform the worship in a certain wav, not necessary to specify here, 
and that they do repair the temple as necessary within six months ; and that 
if the parties do not act as directed, then any member of the Misser family 
shall be able to take steps for the due performance of the said acts, that is to 
say, any member of the Paricharak Misser family shall be able to brings suit 
for the appointment of a raana£*er> 

The defendant No 2 has appealed against that decree , and it is contended 
on his behalf that the decree is bad, fij'st, because, upon the fact found in the 
case and embodied in the decree that the idol is the ancestral idol of both parties, 
Act XX of 1863 was not applicable to the case, and the compulsory reference 
to arbitration and the aecree made on the footing of the arbitration award are 
altogether illegal and void ; and ftecondly, because the decree that has been 
made in the case is one that is not authorized by the terms of s. 14 of Act 
XX of 1863. 

We think that both these contentions are valid. Act XX of 1863, as 
appears from the preamble to the Act and ss. 1 to 12, applies only to 
endowments to which Regulation XIX of 1810 was applicable ; and that 
Regulation, as appears from s. 16, had application only^ to endowments 
for public purposes. This is the view that was taken of the scope of the Act 
in the case of Delrus Banoo Begum v Kazee Abdur liuhman (23 W. R., 453). 
That case went up on appeal to the Privv Council, and though in consequence 
of the decision arrived at upon another question raised in the case the Judicial 
Committee did not think it necessary to decide the present question, yet their 
Lordships say " that they see no reason for disagreeing with that part of the 
judgment ” of this Court i285j which dealt with the question now belore us. 
We think therefore that this case is an authority binding upon us, and we 
accordingly follow it — A^kgar Ah v. Delroos Banoo Begum [(I. L. R., 3 Cal., 324 
(330)1. 

Several other cases, both in this Court and in the other High Courts, have 
been discussed in the course of the argument ; but we do not think it necessary 
to refer to them in detail, as some of them are not quite in point, and there is 
no decision of this Court which takes the contrary view ; and though there is 
one Madras case — Fakufuddm Sahib v, Ackeni Sahib (I. L, R., 2 Mad., 197) 
— which favours the respondents’ contention that s. 14 of Act XX of 1863 is 
general in its application, a different view is taken of the scope of the Act in a 
later case, Satkappayyar v, Periasami (1. L. R., 14 Mad., 1), w^hich is in favour 
of the restricted construction put upon the Act by this Cpurt in thg^pase to 
which reference has already been made. 

It was contended by the learned vakil for the respondents that whatever 
may be the true view of the scope of the Act, the defendant, appellant, is pre- 
cluded from raising the present contention by reason of bis having omitted to 
appeal against the order of the Judge under s. 16 of tbe Act, which was 
made in bis presence. 
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We do not think there is anything in this contention. That order was 
not appealable under Act XX of 1863, and there is nothing in the Code of Civil 
Proc^ure which would allow an appeal from such an order, it not being a 
.decree in any sense. In support of the argument that an appeal lies 
against such an order, reference was made to s. 20 of the CiWl Courts 
Act, XII of 1887, which says ; — ** Save as otherwise provided by any enact- 
ment for the time being in force, an appeal fropi a decree or order of 
a District Judge or AdditionalJudge shall he to the High Court/' It was 
argued that the language of this section compared with the language of the 
corresponding provision of the* former Act, VI of 1876, goes to show that 
whereas by the former provision of the law an appeal lay to the High Court 
where such an appeal was allowed, the intention of the present law is to allow 
an appeal to the High Court, except^where such an appeal is taken away. We 
C286J do not think that this is the coi;a*ect interpretation of the law. Section 20 
of the Civil Courts Act is intended onlv to define tfie Court to which an appeal 
lies from a decree or order of a District Judge, but it is not intended to define 
the right of appeal or the class of decrees or orders from which appeals shall 
lie. In support of our view that no appeal lies from an order under s. 18 of 
Act XX of 1863, we may refer to the case of Ab v Azmi Ah Khan 

(I. L. K., IS Cal , 382), and also to a Full Bench decision of the Madras High 
Court, V enkatcHwara, hi re (i L. R., 10 Mad., 98). 

In our opinion, ^thereto re, Act XX of 1863 was not applicable to this case 
upon the findings arrived at by the Court below, and the proceedings had in 
this case are therefore contrary to law and void. 

We are further of opinion that the decree made in this case is not one 
that comes within the scope of s. 14 of Act XX of 1863. 

We acconhngly set aside the decree made by the Court below, and dismiss 
the suit with costs of both Courts. 

. Appeal allowed and suit dismissed, 

H.T.II. 


NOTfiS. 

[Se« th<* fnticihm of Mr P. R. Ganapati Iyer iii his Itchgivus F.ndtyrvruents (1905), j 
Kdn., at pp. ill seq. as regards the scope of s. 14 of Act XX of 186:1. 
tiee also 18 All., , 19 All., 101 , 2G Mad , 1G6.] 
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APPETJliATE CIVIL. 

The nth December, 1891. 

Pbbsbnt : 

SiK W. CuMKK PETHBBAM, KT , CHIEF JUSTICE AND 

Mr. Justice Ba.neujke. 


Tikum Singh and others D|{endants Nos. 1 to 3 

vermis 

Sbeo Bam Singh (Plaintifl} and Sheo Pershad Bhagut, 

(Defendant No. 4.) ' 

■ - A 

Attachvieni of property deposited tn^ or tn the custody of, a Court-- Prionty -- 
Title to property in custody of a Court — Code of Civil Procedure- 
, Act XIV of SJi ^7*-^ and U7H—2H3 — Sait to set aside 

order under proviso to s. 27U, Code of Civil Piocedurc. 

A. BUit will he to 'ict ciside an order such as is contemplated by the proviso to s. t 
of the Code of Civil Procedure, that is, an order determiuiiif; any queation of title or priority 
as between the decree-holder and any other person in respect of monev in deposit iii a Court 
of Justice. • 

»871 The mode of investigation and the nature of the order to Ijg made under s, '272, 
and the extent to which i»uch an order is final, .irc provided for in 278 — 283 of the 

Code of Civil Procedure, 


TI9S was A suit brought under the provisions of s. 283 of the Code of Civil 
Procedure, praying for a declaration of the plamtitt’s riglit to a certain sura 
of Rs. 501-14-0, realized under the plamtifC's decree against defendant 
No. 4, which sura the plaintiff alleged had been drawn out of Court by 
defendants Nos. 1, 2 and 3, after attachment of the same by them as rnonics 
belonging to their judgment-debtor, defendant No 4, in execution of their 
decree against defendant No. 4, and praying for recovery of the same with 
interest and costs. 

The facts were shortly as follows : — By a kobala or deed of sale, dated the 
8th June 1887, the defendant No. 4 sold to the plaintiff the arrears of rent 
for the years 1291 to 1293 due to him by the tenants of raauza Dedour, in which 
mauza he held a share under defendants Nos. i , 2 and 3. 


The plaintiff brought suits against the tenants and recovered decrees on 
the 5th March 188H. Upon execution of these decrees the sum of Bs. 505 was 
reali 2 sed by sale of the judgment-debtors’ properties, out of which sum the 
plaintiff claimed Rs. 501-14-0. The defendants Nos. 1, 2 and 3 had, however, a 


* Appeal from Appellate Decree No. 1771 of 18U0 against the decree of Babu Jadu Nath 
Das, Subordinate Judge of Patna, dated the 13th of August 1890, reversing the decree of 
Babu Puma Cbunder Banerjeo; Munsif of Patna, dated the 19th of September 1889. 

7 [Sec, 272; — If the propeitv be deposited in, or be in the custody of , any Court or 

AtUchment of property to woh 

Court or officer, requesting that such property, and anj^Ainteresl 

or dividend beooi^gp.ytblo thereon, may be held eubjecl to 
Government officer. further order* of the Court from which the notice iMUee ; 


Provided that, if such property is deposited in. or is in the custody of, a Court , any 
question of title or priority arising between the decree-holder, 
Proviso. and any other person, not being the judgment-debtor, claiming 

to be interest^ in such property virtue of any assignment, 
attachment or otherwise, shall he determined by suoh Court.] 
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decree or rent against the defendant No. 4, in execution of which they attached 
the amount realized by the plaintiff under his decrees. The plaintiff’ prefer- 
red a claim under section 278 of the Code in respect ot the sum of Rs. 501-14-0, 
but the claim was disallowed by the executing Court upon the ground that the 
claimant was only a benamidar of the defendant No. 4, and that the 
purchase of the 8th June 1887 was not a bond fide, transaction for value. 

The plaintiff then brought this suit, asserting his right to the sum of 
Ks. 501-14-0, and alleging that he was not the beniimidar of the defendant No. 4. 
and that the kobala, dated the 8th June 1887, was executed bond fide and for 
valuable consideration. The GoUrtof First Instance held that the bojid ficles of 
the sale had not been clearlv established, and dismissed the plaintiff ’s suit. The 
Lower Appellate Court reversed that decision, and gave the plaintiff a decree 
for Rs. 434-10-0, being the amount t^ken out of Court bv the defendants 

Nos. 1, 2 and 3. These defendants appealed to the High Court. 

Dr. Hash Behan (Jhose appeared for the Appellants 

Babu Bhnban Mohan Das appeared for the Respondents. 

Upon the hearing of the appeal the od1> question argued was whether a 
regular suit would lie in the present case, the question being as to the title or 
priority arising between the iiartios who claimed to he interested in the money 
deposited in Court, and as such being a question within the proviso to section 272 
of the Code of Civil Procedure. iSee Oopee Nal/i Achgr/e v. drheha Bibee 
(I. L. R., 7 Cal., 553)J . 

The judgment of the Court (Pethekam, C.J , and Banekjee, J.) was 
delivered by ^ 

BanerjeCy J. — The only question raised in this case is whether a 
regular suit would lie for sotting aside an order such as is contemplated by the 
proviso to section 272 of the Code of Civil Procedure, that is, an order deter- 
mining any (]ue'^tion of title or priority as between the deciee- holder and anv 
other person in respect of monov in deposit in a Couit of Justice. 

It is contended for the appellant that no such suit would lie, as there is 
no provision in the Code of Civil Procedure which sa>s that an order of this 
kind is liable to be questioned by a regular suit, and that the iiuention of 
section 272 m to make the Court, in whose custody the money or jiroperty in 
dispute IS, the only Court competent lo deteimine thequcKtiou. 

Wo do not think this contention is sound. Section 272 is one of a group 
of sections commencing with section 272 and ending with section 285 ; and 
all that the proviso to section 272 intends, when declaring that the Court in 
which the property or money is deposited shall ho the Court that shall deter- 
mine fl.ny question of title or priority, is to make that Court the tribunal for 
investigating claims, as distinguished from the Court which issues the attach- 
ment in execution of decree, which is the Court that in ordinary cases has to 
investigate and decide upon claims. But the mode of investigation, the nature 
of the order to be made, and the [28'<] extent to which such au order is final are 
we think, provided for in ss. 278 to 283. There does not appear to us to be any 


* £Be<‘. 272 — If thoproppi’ty be deposited lu, or bo lu the custody of, any Court or public 
* r . * , officer, the attHchiueut shall be made bv a notice to such Court 

Attachment oi projinriy q, officer, requesting that such property, and any interest or 
depositea*ni CmiTt or with becoming payable thereon, may be held subject to the 

Government omoer, further orders of the Court from which ihe notice issues : 


Provided that, if such property is deposited m, or in the custody of, a Court, any 
question of title or priority arising between the decree-holder, 
Proviso. and any other person, not being the judgment debtor, claiming 

to be interested in such property by virtue of an> ashignment, 
attachment or otherwise, shall bo determined by such Court.] 
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reason why greater dnalitv should be given to an order such as is contemplated in 
the proviso to s. 27'2 than is given to an order in any other claim case. The point 
taken before us therefore fails, and this appeal must be dismissed with costs. 
A.A.G. Appeal dismissed. * 
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FULL BENCH. 

The November, 1891. 

Present : 

Sir ^V. Comer Pethekam, Kt., Chief Justice, Mr. Justice J^rinsep, 
Mr. Justice Wilson, Mr. Justice Pigot, anu 
. Mr. Justice (iHose. 


Matungini Gupta Plaintiff 

versus 

Ram Rutton Roy and others Defendants.' 


Hindu wulov\ re-maiviaqe nf — Ma)rm(je of Hindu wtdoio — Property uihenied 

by Hindu inidow from her first husband, forfeit lue of — Hindu 

Marriaqe Act (ATP of 1860), ss. I, — Act III of 1872. s. 10. 

A Hindu widow inherit'd tho propoitv of hiT husband, taking therein thr estate of a 
Hindu widow Sho afterwards niarried u second huHuand, not a Hindu, in the form provid 
ed by Act 111 of 1872, h.iMiig first made a deelarcition, as required s 10 of that Act, that 
she was not a Hindu 

Held, bN the majority ('f the Full BENCH (PlUNSEP, J , dissrntiruj) Ib’Al hy her sceond 
marriage she forfeited her inrerest in her first husband's estate in favour of the next heir, 
all rights which any widow may nave in tier docoased husband’^ propert> b\ inheritance to 
her husband being expressly determined by s-. 2 of the Hindu Widow's Marriage Act (XV ot 
185G) upon her rc-marriagr. 

Gopal Singh v. Dhuntjazte (3 W, R.. 206) overruled. 

PRINSEP, J. — Section *2 of Act XV of 1856 docs not apply to all Hindu widows rc-marrying 
but only to Hindu widow-, re-marryiiig as Hindus under Hindu law as provided by the Act. 
This suit was brought by one Matungini Gupta, the daughter of Bhugwan 
Chunder Roy. deceased, to.recover certain properties [390] belonging to his estate 
as to which she alleged that the succession had opened out to her by reason 
of the re-marnage of bis childless widow, The marriage of Harani 

with her second husband took place under the provisions of Act llI^Qf 1872, 
Harani at that time professing the Brahmo religion and making a declaration 
to the etfect that she did not profess the Hindu religion. The plaintiff relied 
on the provisions of s. 2, Act XV of 1856, and contended that the effect of the 

* Appeal from Appellate Decree No. 312 of 1890 againet the decree of the District Judge 
of Dacca, dated the 2ud December, 1889', revertmg the decree of the S^ond Subordinate Judge 
ot that district, dated the dObh June, 1886. 
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ro-marriage of Harani was to opon out the succession to her deceased husband’s 
property in the same manner as if her estate in that property had been deter- 
mined by her death. The defendants urged that the succession had not opened 
out, and further relied upon a will of the deceased Bhugwan Chundcr Boy. 
The Subordinace Judge decided against the defendants on both these points. 
The District Judge held tliat the plaintiff had no right to sue, on the ground 
that Act XV of 1856 did not apply to the case, and relied upon the case of 
Moniram Kolita v. Ken KoUtani (I. L. B., 5 Cal., 776) as an authority that 
when an estate has once vested in a Hindu widow, it^is not liable to be 
divested by the widow changing her religious creed. He further relied on the 
case of Gopal Sitigh v Dhiingazee (3 W. B., 206). From this decision the 
plaintiff appealed t.o the High Court. 

The Division Bench (Prinsep^ Wilson, and Banerji rL) ) referred the 
case to a Full Bettch with the following opinions — 

Wilson, J. — In this case a Hindu widow inherited the pi’opertv of her 
husband, taking therein the estate of a Hindu widow. She aftervvards married 
a second husband, not a Hindu, in the form provided by Act 111 of 1872, 
having first made a declaration, as required by s. 10 of the Act, that she w^as 
not a Hindu. The question is whether, by that marriage, she forfeited her 
interest in her first husband’s estate in favour of the next hen 

Jn order to answer that question, we have to consider jwhat is the nature of 
the estate of a Hindp widow — whether it is an estate during widowhood and 
subject to forfeiture on re-marriage, or an estate subject to no such restriction , 
for it seems clear that, whatever estate the widow took on the death of her 
husband, she could never enlarge it by any subsequent act of her own. 

[291] To simplify tlie consideration of tlie question, 1 propose first to refer 
to certain matters dwelt upon in argument, but wdiich seem to me to have no 
real bearing upon the question. First, 1 think Act XXI of 1850 does not affect 
this case. By virtue of that Act a change of religion does not cause any for- 
feiture of property ; and therefore the widow’s abjuration of Hinduism did not 
deprive her of her estate. But neither could it enlarge it, nor get rid of any 
condition or restriction to which it was originally subject Secondly, Act III of 
1872 seems to me to have no bearing on the question. That Act is, as its title 
indicates, “ an .Act to in'ovide a form of marriage in certain cases.’* Any provi- 
sion with regard to capacity to marry, or with regard to rights of iiroperty, 
would have been entirely beyond its scope. 

There are really, 1 think, two points to ho considered — firbt, what is the 
nature of a Hindu widow’s estate under the Hindu law, apart from statutory 
enactments, — is it an estate during widowliood and liable to forfeiture upon 
a second marriage, or is it free from any such restriction , and, secondly, what 
is the effect of the Hindu Widow’s Marriage Act (XV of 1856). 

It is the general rule of Hindu law, as stated by the Privy Council in 
Moniram Kolita v. Kqri Kolitam [1. L B , 5 Cal., 776 (788)1 " that an estate 
once vested by succession or iiilieritance is not divested by any act or 
incapacity which, before succession, would have formed a ground for exclusion 
from inheritance,” and it was therefore held not to have been established that 
jhe estfljip of a widow formed an exception to the rule. But it is equally clear 
that there were grounds which, under the Hindu law, caused a forfeiture of 
a vested estate. Change of religion did so before Act XXI of 1850 and the 
Begulations that preceded it. Degradation from caste had the same effect as 
is pointed out bv the Privy Council in the case above referred to at page 792. 
We have to sav whether a second marriage is a circumstance, like those just 
mentioned, which determines a widow’s estate. 
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We cannot expect to find express texts on this point in the usual 
authorities on Hindu law, because second marriage was a thing they did not 
contemplate. We cannot expect more t399} than an indication of the view they 
took of the nature of a widow's estate. 

That view is clearly expressed in the text of Yriha'tpati which .Timuta- 
vahana makes the basis of his reasoning on the subject of a widow’s estate 
(Dayabhaga XI, 1) “ of him whose wife is not deceased half the body survives. 
How then sliould another take his property while hall his person is alive ? ” 
This is difficult to Reconcile witli a right m a widow, who ceases to be the wife 
or half of tiie hodv of her late hiishrind, and hecomes the wife and half of the 
hodv of another man, to keep the estate of her late husband The view that 
on principle a second marriage determines a widow’s estate is strengthened by 
the fact that where second marriages weie sanctioned by custom, the further 
rule seems almost always to have followed*, that such re-marriage entailed a for- 
feiture of the first liusband’s estate See the cases cited in Mayne’s Hindu Law, 
s. 512, snd \n West and Buhler, Bk. 1, ch. 2, s. 7, Q. 1 (3rd ed., p. 429): 
and again the adoption of the rule of forfeiture on second marriage in the 
Hindu Widow’.s Marriage Act (XV of IHofi) seems to be an indication that 
the Legislature considered that rule to bo in acooiilance with the prin- 
ciples of Hindu law. If, therefore, we liail to decide tliis case upon the 
principles of Hindu law, and without reference to express legislative enact- 
ments, I should bo disposed to hold that the widow's estate was determined 
by her raiirrviog a second time, and Ido not think this vfoiild be in anv way 
inconsistent with what was held in Monirain Kohtcu v Ken KobUtni (I L. R., 
5 Cal , 776), namely, that a widow’s estate is net forfeited by unchastity 
during widowhood , for there seems to me to hti a very broad distinction 
between misconduct r)n the jiart of a widow, as a widow, and her ceasing to 
be a widow. 

The case is, however, in inv opinion governed bv s 2 of the Hindu 
Widow’s Marriage Act (XV of 1856) The preamble to that Act is as 
follows : — 

** Whereas it is known that hv the law as administered in the Civil 
Courts eaLtablished in the territories in the possession and under the Govern- 
ment of the East India Companv, Hindu [293J widows, with certain 
exceptions, are held to be, by reason of their having been once married, 
incapable of contracting a second valid marriage, and the offspring of 
such widows bv anv second marriage are held to be illegitimate and 
incapable of inheriting property , and whereas many Hindus believe that this 
imputed legal incapacity, although it is? in accordance with established custom, is 
not in accordance with a true interpretation of the precepts of their religion, 
and desire that the Civil law administered bv the Courts of justice shall no 
longer prevent those Hindus, who may be so minded, from adapting a different 
custom in accordance with the dictates of their own consciencus ; and whereas 
it is just to relieve ail such Hindus fiom this legal incapacyiy of which they com- 
plain ; and the removal of all legal obstacles to the marriage of Hindu widows 
will tend to the promotion of good morals and to the public welfare.” 

The words of this preamble show clearly, to ray mind, to whom the Act 
applies, that is to say (upon the narrowest view), to all Hmda widcovs othel 
than those referred to under the words * with certain exceptions,* who could 
without the aid of the Act marry according to the custom of their caste. With 
the latter class of widows we have no concern in the present case. 

Then follows section I — 

« J.^*No marriage contracted between Hindus shall be invalid, and the 
issue of no such marriage shall be illegitimate, by reason of the woman having 
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been previously married or bebrdthed to another person who was dead at the 
time of such marriage, any custom and any interpretation of Hindu law to the 
contrary notwithstanding." 

* Section 2 is — 

All rights and interests which any widow may have in'her deceased 
husband's property by way of maintenance or by inheritance to her husband or 
to his lineal successors, or by virtue pf any will or testamentary disposition 
conferring upon her without express permission to re-margy, only a limited 
interest in such property with no power of alienating the same, shall, upon her 
re-marriage, cease and determine as if she had then died ; and the next heirs of 
her deceased husband, or other persons entitled [294] to the property on her 
death, shall thereupon succeed to the same." 

It appears to me that each of these sections applies to the whole class of 
widows to whom the Act is applicable, and that class I have already pointed 
out. I think further that each section applies to a Hindu widow from the time 
she becomes a widow so that section 1 makes her free to marry again if she 
pleases, and section 2 declares one of the conditions on which she takes 
the estate inherited from her husband, and not only this, but various other 
interests also. It follows from this that in the case before us, the widow, 
being a Hindu widow to whom the Act was applicable, took her estate subject 
to the provisions of section 2 of the Act. ^ 

The argument ag^iinst this view, and the only argument, 1 think, that 
could be used upon the construction of the Act was, that section 2 should be 
regarded as a proviso to section 1, and as if it ran : Provided that all rights 

and interests which any widow, who marries by virtue of the preceding section, 
under such oiroumstances that, but for that section, her marriage would be 
valid," etc. 

The answer to this seems to me to be that a. 2 is not a proviso to s. 1, 
and that the language of s. 2 is not restricted in the way proposed. On the 
contrary, s. 1 speaks of and validates marriages contracted between Hindus — 
language very likely used because the Legislature were aware that Hindu widows 
might change their faith and marry again without the aid of the Legislature ; 
while s. 2 speaks of ' any widow,’ that is, I think, any widow falling within the 
class to which the Act applies. As, however, this view is in conflict with the 
decision of this Court in Gopal Singh v. DKungazee (3 W. R., 206), I think the 
question in issue should be referred to a Full Bench. 

Prinsep, J. — I concur in thinking that this case should be referred to a 
Full Bench. But I have doubts on many points raised in the judgment of 
Mr. Justice Wilson. 

Banebji, J. — I also am of opinion that this case should be referred 
to a Full Bench for the decision of the question raised [293] in it, 
viz., whether the estate which a Hindu widow inherits from her 
deceased husband oeases on her re-marriage under Act III of 1872. I am 
unable to accept as correct the decision of this Court in the case of Oopal 
Singh v. Dhungaze^^ (3 W.R., 206). The widow's right of succession is based, 
aeoording to the Dayabhaga, on the ground that she is half the body of her 
d^eased-husband, and is capable of conferring by her acts spiritual benefit on 
him. The widow takes her husband’s estate, not because of past relationship, 
not because she was the wife of the deceased, but because of the continuing 
relationship, because she is still the (wife) of the deceased. This is 

abundantly clear from Chapter XI, s. I of the Dayabhaga^ and in particolar 
from paragraph 2 of that section ; and, if that is so, it follows, as a necessary 
oonsequenoe, that the estate of a Hindu widow can last only so long as she 
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continues to be the wife and half the body of her deceased husband^ ; that is, only 
so long as the relationship, by reason of which she inherits, continues, and the 
estate must be held to determine when she must cease to be the wife of her 
late husband and half his body by marrying another person. In other words, 
the Hindu Widow’s estate must be taken to be an estate during widowhood. 
This view has been recognized in the Hindu Widow's Marriage Act (XV of 
1856)* section 2, which declares that a widow re-marrying loses all her rights 
in her deceased husband’s estate. It is also recognized in oases where the 
marriage of Hindu widows is allowed by custom. Murugayi v. Viramdkali 
(I.L.B , 1 Mad., 226). See also the case cited in West and Biihler’s Digest of Hindu 
Law, Bk I, ch. 2, s. 7, Q. 1 CSrd ed., p. 429). The widow’s change of religion can- 
not, I think, in any way affect the present question. It is true that by Act XXI 
of 1850 abjuration of Hinduism cannot cause forfeiture of the widow’s estate, 
but it can neither, on the other hand, have the effect of enlarging or altering the 
nature of that estate The widow Ilavani, therefore, by re-marrying must, I think, 
be taken to have lost the estate that she inherited from her deceased husband. I 
should here add, however, that I am not prepared to hold that section 2 of Act 
XV of 1856 governs this case. Though section 2 taken alone may be general 
in its terms, it must be read along with the other provisions of the Act, and 
[ 296 ] the words * any widow, occurring in the section must be taken to mean 
any widow to whom the Act applies and for whom it was intended, that is, 
any widow who is' a Hindu, not only at the time of her succession, hut also 
at the time of her re-marriage , and the word “ re-mairiage ” in the section 
must be taken as meaning re- marriage contracted under the Act in accordance 
with Hindu ceremonies. And ns the re-marriage in this case was not contract- 
ed in accordance with Hindu ceremonials, but under Act III of 1872, and 
after the widow had ceased to profess the Hindu faith, section 2 of Act XV 
of 1856 cannot have any application to her. T think it also necessary to add 
that the case of Montram Kohta v. Ken Kohtani (I. L. R., 5 Cal., 776), so 
much relied upon on behalf of the respondents, does not at all touch the present 
Question. Ail that was decided in that case was that chastity is not a 
continuing condition for the subsistence of a Hindu widow’s estate. That 
does not show that the continuance of widowhood or of the relationship by 
reason of which the widow succeeds is not necessary for the continuance of 
the widow’s estate. 

Babu Golap Chunder Sircar and Babu Horendro Nath Mukerji appeared 
for the Appellant. 

Dr. Ra$h Behan Ghose and Babu Nahni Banjan Chaiterji appeared for 
the Respondents 

Babu Golap Chunder Sircar. — The wife as such is not entitled to the 
inheritance. It is only a patm who can inherit — Mitakshara, Part II, Oh, II, 
section 1, H 2 and 5. Patni signifies a wife espoused in lawful wedlock 
and associated in sacrifice with her husband. TSee Smritt <Jhand7ika, 
Chapter Xi, §5 6 — 10, where the matter is fully explained.] The succession 
is different where the wife is uot married in any of the approved forms. 
Marriage signifies the union of man and woman into one person : hence yatttttoa, 
the property given at a marriage, which imports mingling ” [Dayabhaga^ 
Chapter IV, section 2, § 14.] The wife becomes a saptnda. [See«West and 
Biihler, Bk 1, ch. 2, s. 6A, Q. 6 (2nd ed., p. 120), and Umatd Bahadur t. 
Udoi Chand (J. L. R., 6 Cal., 119 (124).] The wife is a co-owner^^*with 
her husband, and after his death half his body survives in her [Dayabhagat 
[ 297 ] Chapter XI, section 2, $§ 25 and 26] and she takes as his continuing 
wife. Re-marriage of widows . cannot be classed under the category of un- 
chastity, so Moniram Kolita v. Kert Kolitam (I. L. B., 5 Gal., 776) does not 
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apply. By re-marriage the widow’s conneotion with her former husband 
ceases (Manu, Chapter Y, verse 361) and she cannot adopt to him [West and 
Biihler, book III. section 3, B. 3,29 (3rd ed., p. 999) J. By re-marriage she 
ceases to be member of her husband’s family [Muriujayi v. Viramakali 
(I. L. R.. 1 Mad., 226). Parwati v. Bhiku [4 Bom. H. C. (A. C. J.) 25]. 
The existence of a custom among the lower castes all over the country 
in which re-marriage is allowed shows what the Hindu law was — {See 
Macnaghten’s Hindu Law. volume I, p. 58 , Kally Churn Shaio v. Dukhee 
fitbee (I.L R., 5 Cal.. 692), Hurry Churn jjass v. Ntmai Chand Kcyat (1. L. R., 
10 Cal., 138) ; Strange’s Hindu Law, volume II, p. 309. Steele’s Hindu Law 
and Custom, pp. 169 and 176 ; XJJielajre Nana Bhava v Umur Sinyk (Borradaile’s 
Reports, 430) ; Bahiw, Govmd U-L.R., 1 Boin.,97 (114)] ; Tupper’s Panjab 
Customs, volume II, pp. 71 and 72]^. The object of Act XV of 1856 appears 
from the preamble to remove legal ofistacles to the marriage of Hindus, and the 
language of section 2 cannot he restricted. Section removes the difficulties 
raised by the orthodox party. The case is governed by section 2 of the Act 
[Har Saran Das v. Nandi (I L R., 11 All., 330)1 , and Act XXI of 1850 has 
no application \Bhagioant Siiiqh v. Kallii (i, h R, J 1 All., 100)1 . Act III 
of 1872 is a negative enactment, and only p'^ovides a form of marriage Gopal 
Singh v. Dhvngazee (3 W. R., 206) is a doubtful ruling 

Dr. Hash Behan Ghose. — The estate of a Hindu widow is not laid down 
by any text to be an estate during widowhood. Chastity not a necessary 
condition [Dayahhcaga, Chapter XI, section 1, § 56, Moniram Kolita v. Ken 
Kohtani (I. L. R,, 5 Cal., 776).] No condition of forfeiture is created by the widow 
refusing to live in her husband’s family She commits a sin, but does not incur 
forfeiture. No inference can be drawn from the existence of any custom 
among the lower castes, and no custom has been shown to prevail in Bengal. 
Palm means a woman espoused in lawful wedlock {Mitakskara, Part 11, Chapter 
II, section 1, § 5J and when she has once inherited, it C298J is not possible 
for the estate to become vested in any other person during her lifetime. It 
cannot become divested bv any -act or incapacity which before succession 
would have formed a ground for exclusion from the inheritance. This is esta- 
blished by the Privy Council decision. Then, as regards Act XV of 1856, that 
was an Act to remove the disabilities of Hindu widows, that is, widows who 
professed Hinduism at the time of the marriage, and cannot therefore apply 
to the present case. The word “ widow " must he subject to some limitation. 
When Harani ceased to be a Hindu, she ceased to be a Hindu widow. If she 
wishes to re-marry and to retain her husband’s estate, she has onlv to change 
her religion and she enlarges her estate by her own act. 

Babu Golap Chunder Sircar was not hoard in reply. 

The opinions of the Full Bench (Petheram, C. J., Prinsep, Wilson, 
PiGOT, and Ghose, JJ.) were as follows : — 

Pethepam, C.J. — The question submitted for tlie opinion of this Bench, 
as stated by Mr. Justice Wilson, is as follows : — 

** In this case a Hindu widow inherited the property of her husband, 
taking therein the estate of a Hindu widow. She afterwards married a 
second. Jiusband, not a Hindu, in the form provided by Act III of 1872, 
having first made a declaration, as required by section 10 of the Act, that she 
wi#not a Hindu. The question is whether, by that marriage, she forfeited her 
interest in her first husband’s estate in favour of the next heir.”^ 

I think that the decision in Gopal Singh v. Dhungazee (3 W. R., 306) 
is wrong, and I agree with the learned Judges who referred the question that 
it must be answered in the affirmative. It is, I think, concluded by section 
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3 of the Hindu Widow’s Marriage Act, XV of 1866, and I do not think it 
necessary to express any opinion on the other points which have been men* 
tioned in argument and which are disoussed in the judgment of the Judges 
who constituted the referring Bench. 

The first two sections of the Act are as follow : — 

1. No marriage contracted between Hindus shall be invalid, and the 
issue of no such marriage shall be illegitimate, by reason of the woman having 
been previously married or betrothed to another person who was dead at the 
time of such marriage, any [299} cust 9 m and any interpretation of Hindu 
law to the contrary notwithstanding.” 

2. ** All rights and interests which any widow may have in her deceased 
husband’s property by jway of maintenance or by inheritance to her husband or to 
his lineal successors, or by virtue of any ^ili or testamentary disposition con- 
ferring upon her, without express permission to re- marry, only a limited 
interest in such property, with no power of alienating the same, shall, upon 
her re-marriage, cease and determine as if she had then died , and the next 
heirs of her deceased husband or other persons entitled to the property on her 
death shall thereupon succeed to the same.” 

Section 1 no doubt relates to marriages between Hindus, but s 2 includes 
all widows who are within the scope of the Act, that is to say, all persons who 
being Hindus become widows, and It must follow from thi| that if any such 
widow marries, she is deprived by the section of the estate which she inherited 
from her Hindu husband. The words are clear — ** All rights which any widow 
may have in her deceased huband’s property by inheritance to her husband 
the estate which a Hindu widow takes upon her husband's death in his property 
is an*estate which she takes by inheritance to him, and such estate is expressly 
determined by the section. 

My answer to the question is, that by marriage the widow forfeited her 
estate in her first husband’s property m favour of the next heir. 

The result will be that the appeal must be allowed and the decree of the 
First Court reinstated with costs of the three hearings in this Court and the 
costs of the Lower Appellate Court. 

Wilson, J. — I agree. I think it unnecessary to say more, as I expressed 
my views in making the reference. 

PiGOT, J. — I agree. 

Ohose, j. — I agree in the answer which the Chief Justice has given to 
the question referred. 

Pbinsef, j. — T he inclination of my own opinion has been always against 
the view expressed by my two learned colleagues who joined with me in 
referring this case to a Full Bench, and I still have doubts which the further 
argument has failed entirely to remove. 

[300} Act XV of 1866 is entitled an Act to remove all legal obstacles to 
the marriage of Hindu widows, and it provides for such marriages according to 
the rites and ceremonies current amongst Hindus. The widow in the case 
before us ceased to be a Hindu by a public declaration abjuring that religion, 
and her re-marriage was under Act HI of 1872, entitled an Act to provide a 
form of marriage m certain cases.” 

That Act was passed by the Legislature expressly for cases of this descripHIbn. 
If the widow hiid merely renounced the Hindu religion, admittedly she would not 
have ceased to hold her deceased husband’s estate. She could not, after her cot^ 
version to another religion, confer pn him what are known in Hindu Law as 
spiritual benefits, but it is said she would still be regarded, as a part of {her 
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huaband's body, and as such in possession of his wordly properties. It has been 
contended that her title is only during her widowhood, durante vidmtaU^ in 
consequence of the principle under which she is recognized as proprietress after 
her husband’s death. It is difficult to understand how that legal fiction can be 
maintained if after her husband's death the widow were to become a Muham- 
madan or Christian. The Statute, however (Act XXI of 1850), has provided 
that a change of religion shall not operate as a forfeiture, and according 
to the opinions, in which I am unable to agree, a re-marriage not as a 
Hindu would have that effect. We have also the anomaly that, although 
she may change her religion and cease to be a Hindu, so long as she 
remains a widow, she continues as a Hindu to hold her husband’s estate 
that she does not forfeit this by leading a notoriously unchaste life (see 
Moniram Kohta v, Ken Kolitam ^1. L. B., 5 Cal., 776), but that if she re- 
marries she forfeits, because she ceases to be a widow, and because the 
conditions under which she retained her husband's estate as part of his 
body no longer exist. 1 have the misfortune of being unable to agree 
that 8. 2, Act XV of 1856, is of general application to all Hindu widows re- 
marrying, for 1 read it as being limited only to the cases provided for by that 
Act, VIZ., Hindu widows re-marrying as Hindus under Hindu law as provided 
by that Act. Having still these doubts regarding the views expressed by 
my learned colleagues,- 1 regret to be unable to concur in the judgment 
delivered. ^ • 

A. A. C. 


NOTES. 

[ A similar view was taken when the remarriage took place under customary law, (1895) 
29 Cal., 686 ; (1907) 8 C.L.J., 642 ; (1909) 14 C W N. 346 see also (1896) 22 Bom.,'fi21 ; 
(1899) 24 Bom., 89 ; (1912) 15 l.C 602 (Mad.) ; where the Bombay and the Madras High 
Courts took the same view. Bat the Allahabad High Court held difierently, in (1898) 20 
All. 476 ; (1906) 29 All , 122 , (1908) 31 All., (6) ; (1910) 32 All. 489.] 

[301] APPELLATE CIVIL. 

The 1st September , 1891. 

Present . 

Mu. Justice Macphebson ani> Mr. Justice Ameer Ali. 

Sham Kuar (Petitioner) Appellant 

versus 

Mohanunda Sahoy and another (Objectors) Bespondents.* 

Hindu law — Mitakshara —Minor — Guardianship — The Guardians and 
Wards Act {Vlllof I89u)—Act XL of 1868. 

Under the Guardians and Wards Act, 1890, a guardian cannot be appointed of the pro- 
perty of a minor, who is a member of a joint Hindu fainil> governed by the Mitakshara law, 
and pos^^ed of no separate e.3tate. 

Difierence between the Guardians and Wards Act, 1890, and Act XL of 1858 stated. 
m^Tgaperwd V. Ke^hoperscui Singh (T. L. H , 8*Cal , 656 ; L. B. 9 !• A. 27 ) explained. 

Narsmgrav Bamchandra v. Venkaji Krishna (1. L. R., 8 Bom., 395) and Appovigr y, 
Rmn a Subba Aiynn (11 Moo. T A 76) referred to. ^ 

* Appeal from order No. 95 of 1891, against the order of J. G. Charles, Esq., District 
Judge of Shababad, dated the 2nd of March 3891. 


653 



I.L.fi. Ift Cal. SdS 


SHAM KtTAH V. 


This was an appeal from an order refusing an applioabion, under s. 7 of fche 
Guardians and Wards Act, 1890, to appoint a guardian of the property of a 
minor member of a joint Mitakshara family possessed of no separate estate. 

The application was made by the appellant, the mother of the minor. It 
was admitted that the minor and his three brothers were the members of a 
joint Hindu family governed by the Mitakshara law ; that the minor pos- 
sessed no separate property, and that, since the death of his father on the 11th 
February 1886, the entire joint family property had been under the control and 
management of the minor's eldest brother, the respondent Mohanunda Sahoy. 

The District Judge was of opinion that the principles on which the oases 
under the old Act had been decided were equally applicable to the Act of 1890, 
and further that the provisions of the latter Act ware quite inconsistent with 
the idea of a person [302] having tlie care of .an undivided interest in 
property of a joint Hindu family. He therefore held that under the Guardians 
and Wards Act, 1890, a guardian of the property of such a minor could not be 
appointed. He relied upon the following authorities ; — 

Sheo NutiduJi Stti-gh v. Ghiinsam Koocree (21 W. R. 143), AjhoLa Kooeree 
V. Digambtir Singh (23 W. R., 206), Gourah Koert v. Giijadhur Purshad (T. L, 
R., 5 Cal., 219), Ha.saw V Data Maon Khoja (12 Bony. H. C. Rep., 
281), Guracharya v. Svamirayacharya (I. L. R., 3 Bom., 431), and Narsingrav 
Bamchandra v. VenJiaji Krishna (I. L. R., 8 Bom., 395). 

He also referred to the following rulings : — * 

Dhiraj Koer v. Adjoodhya But Singh [3 N. W. P. (All.) 91] Bhoopendra 
Naratn Boy v. Greesh Narain Boy (1. L. R , 6 Cal., 539), Soohanse Singh v. 
Juggesshur Koer (13 C. L. R., 86), Durgapersad v. Keshopcrsad Singh (I.L.B., 
8 Cal., 656 ; L. R., 9 I. A., 27), and Babaji v. Sheshgiri (I. L. R., 6 Bom., 
593). 

The District Judge having dismissed the application, Sham Kuar appealed 
to the High Court. 

Dr. Bask Behan Ghose and Babu Nalini Banjan Chatterjee for the Appellant. 

Mr. Evans and Babu Boghii Naiidan Pershad for the Respondents. 

Babu Nalini Banjan Chatterjee for the appellant. — A guardian of the pro- 
perty of a minor member of a joint Mitakshara family can be appointed under 
Act VIII of 1890. The cases, in which it has been held that no guardian 
of the property of such a minor could bo appointed under Act XL of 1858, 
and which have been relied on bv the Judge in the Court below, have 
proceeded upon the meaning to be attached to the word “charge** 
which occurs in that Act, and also upon the principle that the minor 
has not any such property or interest in property as was capable of 
being taken charge of. The word “charge" implies actual physical 
[ 808 J possession of property, which is not implied by the word “ care,'* which 
has been substituted for it in the present Act. These cases, therefore, are 
not applicable to the present Act ; and, moreover, they have been very much 
weakened, if not virtually set aside, by the Privy Council ruling in Durgapersad v. 
Keshx)persad Singh (I. L. R., 8 Cal., 656, L. R., 9 I. 27). In Soobanse 
Singh v. Juggesshur Koer (13 C. L. R., 86) the High Court observediT^** It is 
not clear ^ ^ that under Act XXXV of 1858 a manager under no circum- 

stances could be appointed if a lunatic be a member of a joint’ &indu family 
under the Mitakshara law possessed of no separate property." In Bhoopendra 
Naram Boy v. Greesh Naratn Boy (I. L. R.. 6 Cal., 639) PONTIFEX, J., said, 
wi^ reference to this Act : — It appears to us that there may be oases where 
it is essentially necessary that a guardian should be appointed for a member 
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of a Mitakshara family as much fis for any other family.” Under the Bombay 
Minor’s Act of 1864, which is similar in its previsions to Act XL of 1868, the 
Bombay High Court has held, apparently on the authority of the Privy Council 
case oi Durgapersad v. Keshoperaad Singh (I. L. R., 8 Cal., 666 ; L. R., 9 I. A. 
27), that a certificate of administration may he granted for the share of a minor 
who is a member of an undivided Hindu family— v. Shashgni (I. L. R., 
6 Bom., 593) ; and the Allahabad High Court in the case oiDhiraj Koer v. 
Adjoodhya Biix Stngh (3 N.-W. P. (All.), 91) held that under Act XL of 
1868 a certificate, may be granted in the lifetime of the father. 

The words in Act YIII of 1890 are different from the words in the Act of 
1858. In section 4 aubsectfon 2 of the present Act, guardian is defined as ** a 
person having the care of the person of a minor or of his property, or both his 
person and property.” The substitution of the word care ” for “charge” shows 
that the Legislature coiitemplated (he appointment of a guardian in a case like 
the present and considered actual physical possession was unnecessary, and 
therefore intended to alter the law (See the Statement of Objects and Reasons, . 
paragraph 12, Gazette of India, January to June 1886, Part V, page 76] . In 
s. 19 of the new Act it is stated in precise terms in what cases no guardian shall 
be appointed, but there is no mention made of a case like the present one. 

[804] AfirnKB Ali, J. — But if the minor has no separate property of which 
actual charge can be .taken by the guardian, what will the duties of the 
guardian be ? I • 

The minor iias<oertain rights in respect of the family property which are 
capable of being protected by a guardian. In such a case the guardian need 
not have the control of the common property. He need only watch the 
interests of the minor, and exercise a sort of supervision over the kurta with 
a right in the last resort to demand a partition. 

Dr. Bash Behan Ghose on the same side. — A guardian appointed under 
Act YIII of 1890 has certain rights and privileges (section 53), and he may 
protect himself by applying to the Court under s. 33 ' for its opinion or 
direction in the management or administration of the property of his ward. 
Should the eldest managing member of a joint family desire to be the guardian 
of his minor brother, why should he be deprived of the benefit of the 
provisions of the Act ? There can be no possible objection to the eldest 
managing member on the ground that the appointment would have the effect 
of disorganizing the joint family and bringing about a separation without a 
partition and altering the devolution of property. There is nothing in the law 
against such an appointment ; and if the eldest managing member may be 
appointed guardian, in the absence of any provision in the Act showing that 
he has any preference, any other person might as well be appointed guardian. 

In addition to the oases cited by the District Judge the following oases were 
also referred to during the argument on behalf of the appellant. 

Sheonundun Pershad Stngh v. Ghmisham Kooerce (17 \Y R., 237), Hoolash 
Kooer v. Kassee Proshad (I. L. R., 7 Oal., 369), Padmahar Vinayak Josht v. 
Ma had ev Krishna (I. L. R^, 10 Bom., 2lK 


[Sec. 33 : — (1) A guardian appointed or declared by the Court may apply by petition to 
the Court which appomted or declared him for its opinion, advice 
or direction on any present question respecting the management 
or administration of the property of his ward. 

If the Court considers the question to be proper for summary 
disposal, it shall cause a copy of the petition to be served on, and 
the hearing thereof may be attended by, such of the peiBons 
interested in the application as the Court thinks fit. The 
guardian stating in good faith the facts in the petition and acting upon the opinion, advice 
or direction given by the court shall be deemed, so far as regards his own responaibility, to 
have perform^ his duty as guardian in the subject-matter of the application. 


Right of guardian so 
appointed or declared to 
apply to the Court for 
opinion in management of 
property of ward. 
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Mr. Evans for the Respondent. — It has been held both by the Caleutta and 
Bombay High Courts that a guardian could not be appointed under Acts XL of 
1858 and XX ot 1864 in cases where the minor had no rights except as a member 
of an undivided Hindu family. The doubt which has been oast on this view by the 
[305} Privy Council ruling in Durgapersad v. Keshoperaad Singh (I, L. R., 8 
Cal., 656 ; L. R., 9 I. A., 27) has been removed by the present Act. The 
only question in that case was whether the minors were properly represented 
in a suit which had been brought against them and their uncle, who was de- 
scribed as their guardian, and whether the decree obtained by the appellant 
Durgapersad was binding on them. The Privy Council held that the minors 
were not properly represented ; but no question as to whether a guardian of 
the property of a minor member of a joint Mitakshara family could or could 
not be appointed was gone into. This case was fully considered by the 
Bombay ^igh Court in Narsingrav Ramchandra v. Vankaji Krishna (l.-^L. R., 
8 Bom., 395) ; and, as was there remarked, the observations of their Lord- 
. ships of the Privy Council should be read strictly with reference to the case 
then under consideration. Durgapersad' s case did not change the law as it 
stood under Act XL of 1858. The result of it is that an infant will not be 
bound by any decree unless he is properly represented. Nothing turns upon 
the meaning of the word ' care ’ in section 4, sub-section 2 of the Act. The 
Bill contained a clause respecting the appointment of guardians for minor 
members of undivided Hindu families but that clause was removed by thq Select 
Committee, to which the Bill had been referred for consideration, for the reason 
that the weight of authority was again.st its retention, and also on the ground that 
the appointment of a guardian in such a case would materially interfere with the 
management of the joint property by the kurta, and such interference could not 
possibly result in any good, and it was best, therefore, not to disturb the 
existing law. The present Act, therefore, like the old Act, does not apply to 
the case of a minor member of an undivided Mitakshara family. 

He referred to Sir Andrew Sooble's speech in presenting the report of the 
Select Committee on the Bill (Gazette of India, January to June 1890, Part 
VI, page 36) ; to the report of the Select Committee, paragraph 2 (Gazette of 
India, Januar 3 ii to June 1890, Part V, page 77) . to the Statement of Objects 
and Reasons, paragraph 12 (Gazette of India, January to June 1886, page 76) 
and to 88. 27, 28, 29, and 34 of the Act. 

[305] Dr. Rash Behan Ghose m reply. 

The Court (Macpherson and Ameeb Ali, JJ.) delivered the following 

jadgments 

Ameer Ali, J. — This is an appeal from the order of the Distriot Judge of 
Shahabad rejecting an application to appoint a guardian in respect of the 
property of a minor, who is a member of a joint and undivided Hindu family 
govern^ by the Mitakshara law. The minor in question is the youngest of 
four brothers ; the eldest of whom has, since the death of their father in 1886, 
been managing the entire* joint family property. Admittedly the minor has 
no separate property. The Judge in the Court below has held that Act VIII 
of 1890 (the Guardians and Wards Act) does not contemplate or authorise the 
appointment of a guardian in respect of the property of such a minor. And 
the sole question is whether that view is correct. It is not denied that under 
Act XL of 1858 it has been uniformly held in this Court that no guardian 
could be appointed in respect of the property of a minor member of a joint 
Mitakshara family, owning no separate estate. The learned Judge has referred 
to and relied on those rulings ; but it is contended on the appellant's behalf that 
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in those cases the Courts had proceeded upon the meaning to be attached to the 
word ** charge ” in Act XL of 1858 ; and as that word does not occur in the 
present Act, the decisions under the old statute are not applicable to the matter 
in issue in the present appeal. In order to determine whether there is any 
such substantial difference between the two Acts as is contended for, it is 
necessary to refer only to ss. 3 and 4 of Act XL of 1858 Section 3 runs thus : — 

“ Every person who shall claim a right to have charge of property in trust 
for a minor under a will or deed, or by reason of nearness of kin, or otherwise, 
may apply to the Civil Court for a certificate of administration ; and no person 
shall he entitled to institute or defend any suit connected with the estate of 
which he claims the cnarge until he shall have obtained such certificate. 
Provided that, when the property is of small value, or tor any other sufficient 
reason, any Court havii^g lurisdicUon may allow any relative of a minor to 
institute or defend a suit on hts behalf, [307] although a certificate of 
administration has not been granted to such relative 

And section 4 says — 

“Any relative or friend of a minor in respect of whose property such 
certificate has not been granted, or, if the property consist in whole or in part 
of land or any^ interest in land, the Collector of the district, may apply to the 
Civil Couit to appoint a fit person to take charge of the property and person 
of such minor.” 

In*the present Act the word “ care” has been substituted for the word 
“charge” in Act XL of 1858 Section 4, sub-section 2 of Act VlIJ of 1890 
runs thus . — 

Guardian’ means a person having the care of the person of a minor or 
of his property, or of both liis person and property.” 

It is contended that the word “ charge ” means an actual and physical 
possession of the propertv, which is not implied by the word “care, ” and that 
oonsequently the decisions referred to by the Judge, in which it was held 
that a guardian could not be appointed in respect of the property 
of a minor member of ajoinc Mitaksliara family, a*id which proceeded entirely 
on the meaning of the word “ cliarge,” are inapplicable to the present Act, the 
suhstiiiUtion of the word “ cnre ” showing the intention of the Ll^gislature that 
physical possession is not necessary. It seems to me, however, that there is 
no force in this argument. Tlio ))ieambleof Act XL of 1858 expressly declares 
that that Act was enacted “ to make better piovision for the care of the persons 
and property of minors not brought under the superintendence of the Court of 
Wards.” Tlie use of the word “charge ” in the body of the Act would imply 
that the words “ care” and “ charge ” are interchangeable. The charge of a 
property involves its " care,” and its “ care ” implies its being under the control 
of the person charged with its care. The duties of the guardian under the 
present Act are substantially the same as under Act XL of 1858. 

Section 27 declares 

“A guardian of the property of a ward is bound to deal therewith as care- 
fully as a man of ordinary prudence would deal with it if it were his own, and, 
subject to the provisions of [308] this chapter, he may do all acts which are 
reasonable and proper for the realization or protection or benefit of the property.” 

How can the guardian “ deal ” with the property unless it is in his actual 
control? But section 41, subrsection 3 shows clearly that the Act contemplates 
actual possession or control on the part of the guardian over the minor’s 
property. It runs thus : — 

“ When for any cause the powers of a guardian oease, the Court may 
require him or, if he is dead, his representative to deliver as it directs any 
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property in his possession or obntrol belonging to the ward, or any accounts in 
his possession or control relating to any past or present property of the ward.” 

No inference, therefore, can be derived from the mere use of the word 
** care ” in the present Act that the Legislature intended to alter the law so as to 
affect materially the status of a joint Mitakshara family. 

The only difference between the two Acts is that XL of 1858 was imper- 
ative, whilst the present enactment is permissive. Under the old Aot no 
person was entitled to institute or defend any suit connected with the estate of 
a minor unless he had obtained a certificate, or unless the estate was of small 
value. Under the present Act the Court has the power of appointing a next 
friend or guardian for any suit for or against a minor, but it is not necessary 
that the person so appointed should be a guardian under the Act. 

n 

It was next contended that the decisions relied on by the Judge had been 
virtually over-ruled by the Privy Council in the case of Durqapersad v. Kesfto- 
persad Singh (I. L. R., 8 Cal., 656 , L R.. 9 I. A., 27). An examination of that 
case, however, would show that that is not so. The only question in that 
case was whether the minors were properly represented in a suit in which they 
were sued along with their uncle, who was described as their guardian, and 
whether the decree obtained by the appellant Durgapersad was binding upon 
them. Their Lordships decided that they were not properly represented. No 
question as to whether a guardian of the property of a minor member of a joint 
Mitakshara family can or cannot be appointed was gone into. 

[309] In Narstnqrav Bamchandra v Venka^i Krishnail. L. R , 8 Bom , 395) 
the Bombay High Court took the same view of the decision of the Privy 
Council in the case of Durgapersad. The learned Judges there said : — “ The 
cii'cumstances of the case before the Judicial Committee were of a peculiar 
nature. A member of a joint family, who was neither the guardian of 
certain minors nor the manager of the family estate, had affected to deal 
with the interests of the minors by executing a money bond in the 
names of himself and them, and a decree had been obtained by the obligee 
against the neal manager personally and as guardian of the minors in virtue 
of his being the co-proprietor and manager of the estate ; and the object of 
the suit, by the quondam minors, wa«t to prevent the obligee from executing 
his decree against them Their Lordships held that ' the manager, although 
he may have the power to manage the estate, is not the guardian of infant co- 
proprietors of that estate for the purpose of binding them by a bond ■' or 
for the purpose of defending suits in respect of money advanced with reference 
to the estate ; ’ and they proceeded to consider the provisions of the 
Bengal Minors* Act, XL of 1858, which corresponds in most particulars with 
the Bombay Minors’ Act, XX of 1864. No doubt it would seem, from their 
Lordships’ remarks on the Act, that an application for the appointment of an 
administrator of the interest of minors in a joint family estate is contemplated, 
but it is obvious that their Lordships were not considering the general princi- 
ple of the Act with reference to the estate of an undivided Hindu family, and 
we think their observations must be read strictly with reference to the parti- 
cular case then under consideration.” • • 

It see&s to me, therefore, that it is not correct to say that the older cases, 
on which the Court below has relied, were either expressly or impliedly 
overruled by the Privy Council, or that, owing to the difference in the 
phraseology of the two Acts, they,oannot be used for the purpose of construing 
the later statute. 
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In the view, however, I take of the status' of a member of a joint and 
undivided Hindu family, governed by the Mitaksbara [810] law, and of the 
provisions of Act VIII of 1890, 1 consider it unnecessary to discuss the rulings 
referred to by the Judge. 

The position of a Mitaksbara family, as is well known, is widely different 
from that of one governed by the Dayabhaga law. In the case of the latter 
each member owns a particular and defined share in the family property ; and 
although, until partition, his specific share is not capable of identification, he is 
entitled at any time to claim even without partition the income of his own share 
from the managing member. A Mitaksbara family stands on a different 
footing. As their Lordships in the Privy Council lay down in clear terms in 
the case oiAppomer v. HamaSubba Aiyan [11 Moo I A., 75 ^89) • . — " According 
to the true notion of an undivided family in Hindu law, no individual member 
of that family, whilst it remains undivided, (fan predicate of the joint and 
undivided property, that he, that particular member, has a certain definite share. 
No individual member of an undivided family could go to the place of the receipt 
of rent and claim to take from the collector or receiver of the rents a certain 
definite share The proceeds of undivided property must he brought, according 
to the theory of an undivided family, to the common chest or purse, and 
then dealt with according to the modes of enjoyment by the members of an 
undivided family. But when the members of an undivided family agree among 
themselves with regstrd to particular property, that it shall thenceforth be the 
subject ol ownership, in certain defined shares, then the character of undivided 
property and joint enjoyment is taken away irom the subject-matter so agreed 
to be dealt with , and in the estate each member has thenceforth a definite 
and certain share, which he may claim the right to receive and to enjoy in 
severalty, although the property itself has not been actually severed and divid- 
ed.” Until partition there is absolute unity of ownership. No member can 
ask for his share of the rents and profits. Every member has an interest in 
the joint-family property : he has ’a right to use the family property along 
with the others, and he has a right to demand the ascertainment and allot- 
ment of his share hy partition. But until it is so ascertained, what is there in 
the case of a minor to appoint a guardian of ? The guardian under the Act has the 
power of dealing with 1311] property, of receiving the rents and profits, and 
he IB accountable for the due administration of the estate of his warcl. Butirhow 
is that possible under the peculiar circumstances of a Mitaksbara family ? To 
introduce a guardian of a share which is unascertained and unspecified would 
bo to disorganize the family and to bring about a separation without a partition 
and to alter in effect the devolution of propeitv This difficulty was perceived 
and appreciated by the learned pleader for the appellant, who argued the case 
with considerable ingenuity. He suggested that a guardian in such a case 
need not have the control of any property : he would only watch the interests 
of the minor and exercise a sort of supervision over the kurta But the Act 
contains no warrant for the appointment of such a guardian. A guardian under 
the Act is one for the care ’* of the minor's property for the purposes of due 
administration ; to deal with it as the proprietor would have been able to do 
had h^been, sui juris, subject to certain restrictions. There is no provision in 
the Act for the appointment of a person ** to watch ” the interests of a minor. 
The kurta is, to all intents and purposes, thd sole manager on behalf ^ the minor 
as well as adult members, if any. If he misuses his position, there is an easy 
remedy provided by law. But to introduce another person to watch the kurta's 
dealings would be productive of serious evil ; it would paralyse the proper 
management of the joint estate and tend to strife and disunion. 


659 



I.L.B. 19 Oal. 319 secretary of state for india in council v. 

For these reasons I am of opinion that the order of the learned Judge is 
oorreot, and that this appeal should be dismissed with costs. 

Haopheraon, J.— I agree that the appeal must be dismissed. Act XL of 
1868 was held not to apply to the guardianship of the property of a minor who 
was a member of an undivided family governed by the Mitakshara law. The 
provisions of Act VIII of 1890, which repeals Act XL of 1868 and consolidates 
and amends the law relating to guardian and ward, do not seem to be in any 
way more apnlicable. I do not think it was intended to alter the law in this 
respect, or that the Act has the effect of altering it. 

C.D.P. Appeal dismissed. 


NOTES. 

[In (1903) 25 All., 407, the Privy Council observed that “ it has bo€ii well settled by a 
long series of decisionh in India that a guardian of the property of an infant oaiinot properly 
be appointed in respect of the infSnt's interest in the proport\ of mi undivided Mitakshara 
family. And in their Lordships' opinion those decii^ions arc i Icarly right on the pladii 
ground that the interest of a ir.ember of a family is not individual property at all, and 
that, therefore, a guardian if appointed would have nothing to do with the familv proportv.” 
See also (1908) 3*2 Mad , 139 ; (1907) 6 C L J., 3H.3 ■ (1905) 30 Bom.. 152 , (1898) 20 All., 
100 ; (1894) 19 Bom , 309 ; (189.5) 17 All., 5*29 . (1912) 23 M.L J., 70(5 (Malabar tarwad) ] 

[312] PRIVY CODNCIL. 

The i^Oth November a7id 2nd December, and HtfL February, 

Present • 

Lcrds Watson, Hobhouse, and Morris, Sir R Cocch 
AND Lord Siiand. 

Secretary of State for India in Council Plaintitt 

oersuH 

Durbijov Singh and others Defendants. 

!On appeal from the High Court at Calcutta J 

Res ludicata — Civil Procedure Code, IHH2, sji. IH, 224— Decree for land, 
not effectively definniq the boutidaries, effect of -Art XIV of lHt<2, 

ss. JA, 224. 

The proprietary possession of jilluvia] land wa^ cl.iiinud upon the avormonb that, having 
been gained as an accretion to the plaintiiP'. village, it had been wrongly eiccluded from 
settlement with the latter, in consequence of a prior decree, which, however, had not decreed 
the land to the defendants, as they alleged it to have done. In pursuanoc of that decree, 
which was made in 1855, the land had heuii, according to the evidence, taken by the defend- 
ants, in who<ie possession it was in 1868, from which date till 1883, when the present suit 
was brought, that land hod been treated, alike by the Government authorities and by the 
defendants, as belonging to the latter. Had the quebiioii been otiu of limitation, the posses- 
sion of the defeudants for a period of twelve years would not have been sufficient to exclude 
this claim by the plaintifi, the Government, to recover whatever could have been Hhgvyi to be 
its property. The question, however, was not one of limitation ; and the fact of the posses- 
sion having bdbu retained for so long a period was used by the defendauts, not to make a 
title, but to define or identify the land which the decree of 1665 had awardLd to them. 
Although the specification of the boundaries (which had been merely by referenoo to the plaint 
whiob mentioned adjoining villages) had been ineffectual, the acts of the parties had been 
such as to fix the meaning of the terms used . and it was established by the evidence that the 
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land DOW clainfied Was i don deal with that which bad been made over under the decree of 
1865, to which it related. 

Appeal frorn a decree (13th December 1886) of the High Court reversing 
a decree (30th March 1885) of the Subordinate Judge of Bhagalpur. 

The suit out of which this appeal arose related to 2,169 bighas claimed by 
the Government as belonging to Bhawanundpore, [3133 a mauza which it 
owned in the Monghyr district This the Government had purchased in the 
year 1838, at a sale for default of revenue, .it a nominal price, theie having 
been no buyers for this village, which was then in immediate danger of being 
submerged, as it lav ne.ar the north hank of tlie Ganges, with four other 
mauzRS, Simeria, Durari, Kamradd inpore, and fshakpore, of which last the 
defendants, thirty -six m number, were the owners. 

Between Bhawanundpore on the south and Dumn on the north lay Kam* 
raddinpore. On blie west was lanS of which the designation and ownership 
were not determined in consequence of changes on the river’s coui se. On 
the outside line of circumfeience of all these villages was Ishakpore, mixed up 
with parts of others of them The course of the river clianged as follows : - 
“ Originally the river appears to have had its course considerably to the south 
of all these estates It gradually moved to the north It was moving north- 
wards in 1843. It was further north still in 1846, and probably remained on 
the north side of the^mahals for some time after that Subsequently 
it began moving to the south again. In 1858 it was far luore southerly than 
it had been. In lateiP voars it was more to the scubli still, and, as we under- 
stand it, is so now ” Thus the ludginent of the Division Bench (WILSON and 
O’Kinealy, JJ.) dealt with the physical state of things , and intimated that 
Ishakpoie, the defendants' village, having been formerly to the north of the 
river, and having been washed aw»a> before 1848, there w’ere afterwards large 
alluvial formations in the place where it had been, and upon neighbouring 
sites, more or Jess neai the above-named group of villages, so that to which of 
them the new land belonged was not readilx ascertained vVhen the course 
of the river w’as again further south’, after having been no»th, the newly-formed 
land was dealt with by the revenue ollicers as an accretion to the old mahal 
Bhawanund])ore, which originally contained 1,700 bighas 

This was re-settled hv the revenue authorities in 1846, hut only for a few 
years. In the same year 1846 the thakbust survey and the geometrical suivey 
were made. The newlv-formed land, tieated and re-settled .is an accretion to the 
old mahal Bhawanundpore for ten years, amounted to about 2,169 bighas, and 
C314] was the subipct of tlie present claim by the Government, — without 
reference fo a much larger accretion of land on the river hank, still further 
south, said to amount to 13,000 bighas. 

The High Court, after referring to the maps of 1843 and 1848, and the 
evidence, concluded that the eastern portion of the lands then assessed w'ere 
substantially the same lands for which the present suit was brought. The> 
added -“From 1848 onwards the Government remained in possession of that 
land as their own property The settlement of 1848, though it shows that down 
to that time the Government had never claimed a proprietary right over the 
land, Wjiiia settlement of the land, as land in which the proprietary right had 
vested in the Government That went on dowm to year 1858, the settlement 
of 1848 having been a ten years* settlement* In 1858 proceedings were taken 
to re-settle the same land. During the progress of the re-settlement proceed- 
ings of 1858 objections were raised by various persons. The defendants as 
owners of Ishakpore objected that what it was proposed to settle, or rather to 
re-settle, as part of Bhawanundpore, was really their property, and in Ishakpore 
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Objections were also raised by the owners of Simeria, onta of the northern 
properties, that the land then being settled was their land. Others raised 
objections. All were disallowed by the settlement officers and the higher 
revenue authorities. The result was that in a suit brought in 1862 the Ishak- 
pore shareholders claimed the land as owners of that village. They were 
aggrieved at the settlement proceedings of 1858, giving boundaries as to what 
was their claim. On an appeal to the High Court the suit was remanded on 
tbe 17th December 1866 to the Court of the District Judge, who, on the 2l8t 
June 1867, gave a doci’ee to the then plaintiffs for the land claimed by them. 
On the 30th June 186«S there was an application for execution of the decree. 
A parwana forgiving possession was issued on the 7th February 1868 ; and it 
would appear that whatever possession was given by the Gouit officers was 
given on the 26tb April 1868.” 

The Court then considered tbe proceedingsin execution, and also the arrange- 
ments for the re-settlement of Bhawanundporo m 1868-69, and hold it perfectly 
clear that the settlement was made on the basis of the lands, then claimed by 
tbelshakpore people, being Isliakpore lands, and not part ol Bhawanundporo. 
Therefore [8 1 j] in the settlement of Bhawanundpore those lands were excluded. 
That was a settlement for two years. It was first intended that it should be for 
ten years. But the higher authorities limited the settlement to two years only. 
What happened afterwards with regard to the settlement of the lands of 
Bhawanundpore wiAi unknown A series of maps prepared at that time made 
it clear that the land winch was then excluded from thtf settlement as being 
Ishakpore land, and not included in Bhawanundpore was the land which 
formed the subiect of the present suit. .And the defendant? continued in 
possession of the laud dovsm to the data when the present suit was filed, which 
was on the 15th Fehrunrv 1883 Upon this the judgment continued thus: — 

“ In that state of things two questions arose : first, apart from the former 
suit brought in 1862, has the title of the Secretarv of State to these lands 
been established ? And, secondly, if so, are the lands the subject-matter of 
the present suit the same lands which were recovered by the now defendants 
in the suit of 1SG2 * For if they were, notwithstanding any title in the 
Secretary of State (existing prior to that date, the suit must fail. 

“ On the first question the Lower Court has found in favour of the Secre- 
tary of State, but without giving at any length the reasons for so finding. 
The only property to which fclie Secretary of State ever acquired any title by 
any of tbe ordinary modes of acquisition of property, such as conveyance or 
the like, was the original mahal Bhawanundpore, containing 1,700 bighas, and 
bearing originally a jama of Rs. 1,001. Now, it is perfectly clear that the 
lands in suit form no part of the original mahal. Again, it is clear that at the 
earliest date at which we have to deal with the several properties which we 
have mentioned, they were all lying together, occupying between them the 
whole of the area included within the outside limits, and that therefore no 
action of the river could possibly wash away any land except at the cost of 
some of these mauzds No land could form except as a reformation upon 
some of the mauzas. The result is that, under the law as it is now settled 
by the highest authority, there could be really no title acquired by ^qoretion 
by anybody to the land now in dispute, or to any land similarly situated. The 
only title, then, which the Crown can possibly have to this land is a title by 
[316] adverse possession under tbe Limitation Act. And the only time that 
they ever were in possession in any sense was from the year 1848 down to 
the time when they were ousted in consequence of tbe suit of 1862. Apparently, 
possession for the period from 1848 down to the Aime of the brjpging of 
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that suit gave tlie Cro'wn a good title to this land by adverse possession under 
the Limitation Act. It is not necessary, however, tor us to express any 
opinion decidedly upon that point. There may be some matters bearing upon 
the question which have not presented themselves to our mind. Had it been 
necessary to decide that question, we should have heard Mr. Woodroffe in 
reply. But we think it unnecessary to do so by reason of the view that we 
take upon the other question in the case. 

“ In the Court below it has been held that tliese lands were not the lands 
recovered in the former suit, and that conclusion has been arrived at in this way. 
It is said that the parties to that suit all had before them the survey and other 
maps of the year 1846. They all looked to those maps in prepari iig their plaint 
and written statements, and so on It is assumed, therefore, that that suit 
was based on the survey maps, that it was decided on the survey maps, and 
that the decree must be construed as intending to give the Ishakpore people what 
appeared to be Ishakpore on the survey majis. That appears to us to be too 
summary a mode of disposing of the effect and construction of tiio decree in that 
case. It is especially open to this objection, that the settlement of ] 848, of which 
the settlement of 1868 was really a reproduction, was itself based on the survey 
maps, and it is plain that it was justified by the survey maps Yet that suit 
was brought to dispute the settlement of 1858. It seems almost impossible 
that the suit which disputed the settlement could have been based on the very 
maps on which the settlement was based. We think it necossary to examine 
more closely than has been done by the Court below the materials before us, in 
order to determine what was recovered in the former suit. 

“ That was a suit brought to question the settlement of 1858, and it was 
brought because certain claims, which were made hy the Ishakpore people 
during the settlement of 1858, had been overruled by the settlement ofiicers. 
Now, let us see what was the [317] subject-matter of the settlement of 1858, 
and what were the claims disallowed by the settlement ofilcers There is no 
difticultv in ascertaining them. It, is clear that the settlement of 1858 was of 
the same lands as those settled in 1848. And as we have alreadv shown, the 
settlement of 1848 was of the land lying between Simeria on the north, Kam- 
raddinporeon the east, Hhawanundpore on the south, and some less clearly 
ascertained boundary on the west.” 

The Court then referred to maps made during the settlement proceedings 
of 1858, and to the survey maps of 1816. They found that the boundaries of 
the land sued for in 1862 fairly corresponded with those of the land now in 
suit, allowance being made for changes in the course of the river. They also 
found that possession, whether given by the Civil Court or not, was taken by 
the defendants after the decree of 13th .June 1865, with the deliberate acquies- 
cence of the settlement officers. The Judges, then, having pointed out that 
there had been nothing adduced to show what, if not this, the land formerly 
decreed was, concluded that its identity was establislied. 

The appeal of the defendants was allowed, and the plaintifi's suit and cross 
appeal were dismissed with costs against him in both Courts The Government 
having appealed — 

Mi^ W- F.Bobifison, Q.C., and Mr. J, H A. BransoTi, for the Appellant, 
argued that it having been found hy the First Court (from which finding the 
High Court had not dissented), in accordance with fact, that the appellant had 
been in possession of the land in dispute from the year 1848 to 1862, a primd 
facie title prescription had thereby been acquired, unless the decree of 1865 
had annulled that title. This the decree would not effect, unless it was pifoved 
by satisfactory evidence that the land in dispute was identical with that to 
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whioh the decree related. The contentit>n was, upon an eXliiniiDation of the 
maps and proceedings, that this was where the respondents' case failed. 

The Respondents did not appear. 

Afterwards, on the 6th February 1892. their Lordships' judgment was 
delivered by 

Lord Shand. —The Government of India, bv their plaint in this case, 
dated the 30th January 1883, claim possession, as their [318] property, of 
2,169 bighas of land in the district of Monghyr, described by boundaries and 
delineated on a plan produced with the plaint. It is not disputed that the 
defendants have been in possession of the lands since June 1870, hut the plain- 
tiffs allege that tiiis possession was obtained iinproporly and without title on 
the defendants' part , that although it has endured for upwards of 12 years, the 
ordinary law of limitation will not avail the defendants in a question with the 
Crown : and that the lands remain the property of the Crovernment, being part 
of the mauzii of Bhawanundpore which admittedly belongs to them 

The defendants maintain t-hat the lands claimed are tlioir property, and 
form part of their rnau/.a of Ishakpore. Thev oKplain that many years 
prior to 1862 the river Ganges, which had flowed considerahlv to the south of 
Ishakpore, gradually encroached on tlie land to the north, and that in this way, 
in the course of time, it encroached on and covered or washed away the lands 
of Ishakpore prior to 1848 , hut that 'iubsequently tlie river recoded, taking again 
a southward course,' and that in this way the lands of Ishakpore gradually 
again emerged on the north of the river, theii old siiuatio'n . and they maintain 
that their property never was lost, but that in 1862 they had right to these 
lands under the Government settlements and surveys of a much earlier date. 
In addition, however, to this contention they maintain as a defence, which 
must in the first place be entertained and disposed ot, that it is 'fudicatn that 
the lands in question belong to them, for th*^v sav that it was so decided in a 
suit at their instance against the plaintiffs which was raised in 1862, and in 
which final ludgment was given in their favour in 1865, followed hv possession 
taken shortly after the decree, and at all events hy possession since June 1870, 

The Subordinate Judge held that the plaintiffs were entitled to succeed in 
their claim to the land in question, with the exception of a triangular area 
described in his ludgment. His view was that the possession obtained by the 
defendants after tlie judgment in their favour in the suit of 1862 was not such 
as could be effectual to them, as the Government officials had been misled in 
the proceedings relied on, and that tne Government settlements and surveys 
of earlier times sustained the conclusion that the [3l9j lands in 1862 were not 
part of Ishakpore but of Bhawanundpore The High Court, however, reversed 
this decision and decreed the dismissal of the suit with costs, holding that in a 
question between the parties the lands now in dispute must he found to be 
lands which w’ere recovered by the now defendants against the Government in 
the suit brought in 1862, and that therefore the claim on behalf of the 
Secretary of Btate wholly fails." 

It cannot he disputed that if the lands now in question were included in 
the decree granted in the suit of 1862, the judgment of the High Court must 
stand, and it becomes necessary therefore in the pr6sen^ appeal to.asoertain 
the facts bearing on this question. 

The decree, dated the 13th of June 1865, ordered that the suit of the 
plaintiffs be decreed," and '' that the plaintiffs be put in possession of the lands 
in suit." The plaint itself described the lands of Ishakpore (of whioh a share 
of 15 annas 5 dams formed the sphject- matter of the suit) by general boundaries 
only, and not by boundaries stated with so much detail or so delinettfetf on a 
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detailed plaii» ft to admit of the lands being identified and taken possession 
of in the same way as if they had been demarcated or described in 
detail. The decree was issued on the 16th June 1865. An execution suit 
followed, in which an order was granted on the 7th February 1868 directing 
possession to be given to the decree-holders. A return to this order, dated the 
6th May 1868, bears that the peon " went to the mufassal and duly delivered 
possession'* to the decree-holders, from whom he took a receipt acknowledging 
the delivery of possession ; and this receipt duly filed in the proceedings of the 
Court, and dated the 26th April 1868, declares that possession was ** awarded 
by beat of drum,” and was obtained. On the face of these proceedings there 
is nothing to define the lands in suit more exactly than they are defined in the 
plaint. Some evidence has been adduced to show that the peon who executed 
the order placed bulla$ or bamhooa along the boundaries of the ground to mark 
off the special lands of which delivery was made, but the evidence as a whole 
does not support this view. 

It is, however, quite clear on the evidence that immediately after the 
delivery of possession of the 26th April, bullas were put into the ground to 
mark off the land described in the decree — it does [S80] not clearly appear by 
whom — and the evidence shows that the possession since that time, or imme- 
diately after it, of the l^and enclosed by these bullas has been with the defend- 
ants. Their Lordships hold this to be the result of the evidence because of the 
following facts proved. On the 29th April 1868, Gundur*Singh and others had 
obtained a renewed* lease and settlement of lands of Bhawanundpore, and 
on the 13th May 1868 they complained to the Settlement Officer that 
the Ishakpore maliks had, in execution of decrees through the naair of 
the Court, taken possession of about 2,000 bighas of Bhawanundpore 
by posting bullas. The Collector deferred inquiry into the matter until the 
next cold season, and in the meantime other persons obtained the settlement 
from Government, the original settlement- holders having failed to find the 
requisite security. The order of the Collector on the 16th May, on the complaint 
made to him, was that if it should appear on enquiry that some portion of 
the lands of this mehal ” (i.e., Bhawanundpore) which were settled 
have been taken possession of by the proprietors of Ishakpore, then, after 
settlement of the question, the said portions of lands and jama can be 
deducted, and that they should at present submit a kabuliyat.” The proceed- 
ings which followed are stated with considerable detail In the judgments of the 
Subordinate Judge and the High Court, and may be now briefly noticed. By an 
order proceeding from the Collectorate of zillah Monghyr two amins were sent 
to the spot,* who, on a date prior to the 12th March 1869, measured the lands 
of which the owners of Ishakpore had taken possession ; and again delay occurr- 
ed before the Collector personally took up the subject of the disputed lands. In 
June 1870, however, the matter was taken up and investigated by Mr. Lyall, 
the Collector, who, in the rubokari of the Collectorate, dated the 16th June 
1870, after narrating the proceedings which had previously taken place, 
states : This year the papers on the record of this case were sent to this 

Court under the rubokari of the Collector for measurement, test and enquiry 
into the rate, and settlement of the boundary disputes;” and he there- 
upon goes on to say that he went to the mahal and tested the measurement, 
and found it to be correct. He adds, that after the neceS&ary enquiries 
and settlement of the disputed land, a detail of which [821] is given in 
the English judgment, dated the 26th February 1870,” he made a settle- 
ment for ten years. While, in a subsequent passage of the rubokari, which 
deiJs with the detailed measurements of lands under the heading, '"The 
deter^^^tion and enquiry made by the Settlement Officer regarding the 
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Biime/’ OGcamtKis {^asage: — Aooordingly* for the reaBoiit 
judgment in English, dated the 26th February 1870, the entird quantity of 
land, the subject-matter of the dispute wbich was between (the proprietors) of 
mauza Maffadeo Simeria^ Ishakpore and Siswa, is excluded from this mahal»'^ 
etc. If the judgment of the 25th February 1870 had been produced, it would 
probably have thrown light upon tlie posting of the bullas. It is not in the 
record ; but there is enough in the other papers produced to show that the land 
excluded from Bhawanundpore was that of which the lessees of the Govern- 
ment complained in 1868 that it had been taken by the maliks of Ishakpore. 
From that time till 1883, when the present suit was instituted, the lands in 
question have been treated alike by the Government authorities and by the 
defendants as part of the defendants' mauza of Ishakpore, and not as belonging to 
the Government mauza at Bhawanundpore.^ * 

The question remains, what is the legal effect of these proceedings extend- 
ing over so long a course of time? The appellants maintain that these 
proceedings shall have no effect in reference to the settlement of the disputed 
questions of property which have arisen between the parties, either in the suit 
of 1862 or in the present case. Their Lordships cannot assent to this view. 
If the question were one of limitation, the possession of the defendants for a 
period of 12 years, though it would be sufficient to bar a claim by any 
other^party, would not exclude a claim by the Orowu to recover what could be 
shown to be Government property The question raised, however, is not one 
of limitation. The possession given and taken, and retained for so long a 
period, and in the circumstances stated, is used by the defendants not to make 
a title, but to define the land which the decree in the action of 1862, followed 
by the execution order, gave them. The decree gave the defendants the lands they 
claimed in the suit, and then in the possession of the appellants. It did not 
contain specific boundaries , but the acts of the parties immediately after the 
C322J decree are very important to fix the meaning of indefinite terms in the 
decree. And when we find that the Ishakpore party took possession within a 
few days of the peon’s visit, ostensibly under the nazir’s authority, as the 
petition of Gundir Singh shows ; and that the Bhawanundpore party com- 
plained to the Collector ; and that the Collector supported the action of the 
ishakpore party, there is very strong reason to infer that the possession taken 
was rightfully taken in execution of the decree. It is true the proceedings 
were not those of a Civil Court. Had they been so, it would not have been 
possible to maintain the present suit. But the proceedings were taken before 
ihe revenue authorities whose duty it was to fix the right boundaries for revenue 
mrposes. It is not suggested that these officials acted otherwise than honestly. 
Dhe argument submitted by the appellants’ coansel was that the officials err^ 
nr were misled ; that the Government amiii too readili^ accepted the boundaries 
hown to him as covered by the decree, and that the Collector* merely adopted 
?hat the amin had reported without any sufficient independent inquiry. 
i?beir Lordships can see no sufficient ground for any such inference in 
be doouments and other, evidence adduced They will humbly advise Her 
dajesty that the appeal should be dismissed, and the judgment of the High 
!!ourt affirmed. The appeal having been argued ex parte, their Lordships mahe 
to order as to costa. Appeal dimined. 

Solicitor lor the Appellant : The Solicitor, India Office. 

C.5. 

NOTB8. 

{ Art. its is icapphoable to assignees from the Secretary of State for India in Oouncil^*- 
S Msa., 165 ; 3S Mad., 605 ; 30 Mad«, 246 , 18 0 . L, J., 636.3 . 
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[i9Gidl.322 ] 

PRIVY COUNCIL. 

The I hi and I8th December, 1891, 

Pbbsent : 

Lord Morris, Lord Hannek, Sir R. Couch, and Lord Shand. 


Neckram Dobav Plaintift 

versiCa 

The Bank of Bengal Defendant. 


I On appeal from t]ie High Court at Calcutta.! 

Pledge — Mutual rights of plrdgor and pledgee — Pledgee’s taking over the property 
pledged, crediting the value os if it had been sold to himself, effect of — Wrong fid 
conversion— Absence of proof of damage to the pledgor — Account - Damage to 

pledgor, proof of. 

Where a pledgee, having power to sell for default, takes over, .is if upon .i sale to himself, 
the projicrty pledged, withcTut the authority of the [328] pledgor, but crediting its value 
in account with him, this act, though au unauthorized conversiqp, does not put an^end to 
the contract of pledge so as to entitle the pledgor to have the property back without 
payment. 

Goveenmeut paper having been deposited by a borrower from a bank as security, part 
was legally sold upon his tailing to comply ivith the terms between them. As bo the rest, 
the borrower, afterwards on redeeming a part, was led to behove that the paper returned was 
the whole of that which remained unsold in the Bank’s possession. The Bank, however, 
had taken over part, as if sold to itself, crediting the price 

Held, that the Bank could not, after this, treat the securities as still subject to the 
pledge; although this transaction had not put an end to the contract of pledge, so as to 
entitle the pledgor to have back the pap(?r without payment of the loan and interest. The 
Bank was no longer a pledgee of this paper, but having converted it to the Bank's own 
use, might have been liable iti damages for the value, including the interest thereon. 
However, had this liability been *en forced, the pledgor could not have had credit in the loan 
account for the proceeds of the paper. The cessation of interest on the loan was more 
to ins advantage than to receive the interest on the paper, the market value of which 
was also falling, so that the longer the account had been kept ^ppeu, the greater the 
balance would have been against the pledgor. It followed that there was no 
evidence of damage to him resulting from the conversion 

The first Court decreed an accoaiit, wrongly deciding that interest could not run upon 
the loan which thejamount o { the paper transferred by the Bank to itself purported to wipe 
off, from the date of thr transfer. On this point, as well as because there was no proof of 
damage to the pledgor, the High Court, I'ovorBiiig that decree, had rightly dismissed the 
pledgor's suit. 

Appeal from a decree (7fch June 1888) of the High Court in its Appellate 
Jurisdiotion reversiog a decree (20th January 1888} of the Court in its Ordinary 
Origioal Civil Jurisdiotion. 

The question raised hy the plaintiti, g., dealer in Governments paper, related 
to the defendant, the Bank of Bengal, having disposed of securities deposited 
with it by him to secure loans taken in l883. liis case now was that the 
Bonk had converted part of the pledged securities to its o wn use, a&di ha4 
hot duly accounted to him, whereby loss had resulted. But his olai^Mg 
bi8 pfanit (94th January 1887) was that the defendant a^eed to advance 
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to him at one per cent, below the Bank rate on the eecorfty of Govern* 
ment paper, not calling upon him for prompt and heavy margins, and never- 
theless charged interest [824] at a higher rate and sold off bis securities with- 
out due notice, and notwithstanding a tender of seven lakhs and an offer of 
four lakhs more made by him. He complained that the accounts, which he 
appended, were incorrect, he being debited with interest at the Bank rate, 
whereby he had sustained damages to Bs. 1,80,000. He claimed damages for 
the Bank’s having sold the paper without due notice, payment of what might 
be found due on the accounts, and further relief. 

The Bank by its written statement denied the making of the agreement 
alleged in the plaint, and averred that the reduced rate of interest mentioned 
by the plaintiff ran only up to 3rd October 1883, and that on that date the 
plaintiff received due notice that he would have thenceforward to pay interest 
at the rate of 8 per cent., and that in January the rate of interest was further 
raised to 9 per cent. ; and that according to the usage of the Bank changes also 
were made as to the amount of margin required on loans, of all which the plaintiff 
had due notice, and that on such a footing there were three successive 
renewals of the loans on the 2lBt November and 14th and 2l8t December 
1883, when the accounts were closed and fresh promissory notes given by the 
plaintiff. That the plaintiff on the 2nd January 1884 received notice in writing 
that ttnless he adjusted his margin and interest, which had fallen into arrear, 
the Bank would proceed to sell his securities. That the plaintiff then made the 
adjustment required, but that the Bank margin having been subsequently again 
advanced, and the plaintiff after due notice not having fully adjusted it, the 
Bank on the 12th January 1884 gave him notice that if the margin were not 
adjured on the 14th, they would proceed to sell his securities, and that the 
plaintiff having failed so to do, the Bank commenced selling those securities 
on the 15tb, and from that date to the 29th January sold Government notes 
of the nominal value of Bs. 13,80,500, and that the plaintiff redeemed the then 
existing balance of Bs. 6,96,500, after which there was a cash balance of 
Bs. 326*7-4 due to the plaintiff, which he had declined to take and which would 
be brought into Court. The Bank also denied the alleged tender and offer. 

On the 24th November 1887 interrogatories were exhibited to the Bank, 
among which it was asked who were the purchasers of [823] the securities, at 
what rate, and whether the Bank itself bought any, and if any, what portion 
of them. The Bank answered chat out of the Government notes for a total of 
Bs. 13,80,500, 80 I 4 . from the 14th to the 29th January 1884, 4 lakhs in all — 
viz., 2 lakhs on the 15th, 1 lakh on the 23rd, and 1 lakh on the 29th, had 
been purchased on behalf of the defendant Bank itself, through a firm of 
brokers, Messrs. Skinner & Go., and notes for Bs. 55,000 were purchased on 
the 15th and 29th of January for the Depositors' Department of the Bank. 

Interrogatories were also filed by the Bank, one of which asked how the 
estimate of the plaintiff’s damages at Bs. 1,30,000 had been arrived at. This was 
disallowed by a Judge of the High Court (Macpherson. J.) in the order 
reported in Neckram Doba^} v. The Bank of Bengal (I. L. B., 14 Cal., 703). 

On the 2lBt December 1887, at the first hearing, the following issues were 
fixed, no amendment having been made in reference to these alleged purchases 
by the Bank itself 

1. Did the Bank agree to charge on the loans 1 per cent, less than the 
Bank i^ate of interest, and not to call for prompt or heavy margins ? 2. Was 
the bank bound to accept the tender of the 19th of January mentioned in the 
33rd and following paragraphs of Its written statemeqt? 3. Did the plaintiff 
make a tender of 4 lakhs of rui»ees on or about the 23rd of January, jjfid was 

m 
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the Bank bound to accept such tender ? 4. Is the plaintiff entitled to an 
account against the defendant, and if so, on what footing is such account to be 
taken ? 5. Is the plaintiff liable for any and what interest, upon any and 
what portion of the loans ? 6. Did the Bank wrongfully convert any, and 
what, portion of the securities deposited with them by the plaintiff ? and to 
what, if any, damages is he entitle to in respect of such conversion ? 

The Judge (Teevelyan, J.) found, upon the 1st and 5th issues, that the 
alleged agreement was not proved ; and that the Bank was entitled, after notice, 
to raise the rate of interest, as it had raised it after the 2nd October 1883. 
On the 2nd and 3rd issues, he found that the Bank was not obliged to accept the 
tender alleged or the offer of the four lakhs, if made. On the 4th issue he held 
[326] that the plaintiff was entitled to an account from the Bank of the 
securities pledged, and parted with ; and more especially so, where, as here, 
there had been " a sham sale to the pledgee himself ; " and the opinion was 
expressed that the attempted purchase by the Bank of the 4 lakhs of paper 
transferred to itself was absolutely null and void. 

As the result the Judge held (and this was what the appellant now sought 
to have restored) that the plaintiff was entitled to require “ the Bank to 
replace the paper which it had improperly made away with, and in the accounts 
between him and the Bank to treat it as worth what it had been proved to be 
worth at the date of plaint filed, or at the date of hearing, whichever he 
preferred,” and to recover the into-est which the 4 lakhs had produced up to the 
date of final decree , and that the Bank would, in taking the account, be 
entitled to credit for the amount of the loan, but to no interest after the tin^e 
when the Bank closed the loan, i.e., the 30th January 1884. ^ 

In addition to those 4 lakhs the Judge held that as to the two further amounts 
of Bs. 5,000, and Rs. 50,000 sold to the Depositors’ Department of the Bank of 
Bengal on the 15th and 29th January 1884, the same rule should be applied, but 
by the decree a further enquiry as to those amounts was directed, and that 
part of the plaintiff’s claim did not appear to have been insisted on in the 
Appellate Ooiirt. 

The defendant appealed, and the plaintiff filed cross objections. The 
Appellate Court (Petheram, C.J., and Tottenham, and Pigot, JJ.) agreed 
with the Court below as to the failure of the plaintitt to prove the alleged 
agreement set up. and any breach of it. The result was that the cross objec- 
tions of the plaintifi' were rejected, and also that the defendant’s appeal was 
allowed, and the suit dismissed with costs throughout. The judgment of the 
Chief Justice and Tottenham, J., after stating the facts at length, proceeded 
as follows: — ‘*The real question between the parties was, whether the 
plaintiff was entitl,ed, and if to any, to what relief in respect of the defendant’s 
dealings with the 4 lakhs taken over by themselves on the 15th, 23rd, and 
29th of January. 

We have caused evidence to be taken before us as to the dealings of the 
defendants with the plaintiff’s securities, including [327] these 4 lakhs, and we 
find as a fact that the annexed account is a correct statement of such dealings, 
and shoF^a correctly the prices at which the 4 lakhs were taken ovei^by the 
defendants. ^ 

It has further been proved before us.andwefind a8afaot,that the whole of 
the 4 lakhs of securities taken over by the defendants were disposed of by them 
between January 17th and February 8th, either by sale or by exchange for 
other securities, and that the amounts they realized were in each and every 
instance less than the prices for which credit has been given for them to the 
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plaintiff in the defendant's books on the dates at whioh they appear as sold 
but were in fact taken over by the defendants themselves. 

'* Upon this state of facts the question arises, whether assuming that the 
saenrities remained in the hands of the defendants after they had taken them 
over in the books, subject to the same rights as before the disposal of them 
some few days after by the defendants by sale and exchange, was a conversion 
of them for which they are liable to pay damages, or whether they were in 
the position of trustees for their debtor, and so are liable to replace the fund. 
In our opinion no such relation existed with reference to the securities. No 
doubt, when a creditor has sold the pledge and paid himself out of the proceeds, 
he is a trustee of the balance, if any, which remains in his hands. But we 
are not aware that it has ever been lield that a pledgee of chattels with a right 
to sell on due notice is a trustee for the ^Medgor of the secyrity, and we think 
that the special property, which he undoubtedly has in the security, is inconsis- 
tent with his position being that of a trustee. 

** In our opinion the position of the defendants, both before and after the 
taking over in their books, was that of pledgee of xihattels. Granting, that 
to^hen the Bank took over the 4 lakhs, that transaction did not amount to a 
sale at all, but that the 4 lakhs still remained as a pledge in their hands, and 
their subsequently selling them witiiout further notice and without further 
demand was a wrongful conversion of the securities, for which they are liable 
to pay damages . still, the only question is, what dadiages has the plaintiff 
sustained by such wrongful acts of the defendants, assuming them to be wrongful. 

• C338] ‘ ‘ From this point of view the present case is not distinguishable 

frSha that of Johnson v. Stcar [15 C. B. (N. S.) 330] and many well-known cases 
of the same kind, in which it has been held that where the pledgee of chattels, 
with a power of sale which can only be exercised under certain conditions, 
sells the chattels without performing the conditions, he is guilty of wrongful 
conversion, and that the measure of damages is the value of the chattel at the 
time of conversion, less the amount for which it was pledged. 

** In the present case the defendants have credited the plaintiff with the 
market value of the securities at the time when they were taken over in their 
books, and have ceased to charge him with interest on the sums credited from 
those dates. Between the time when they were taken over, and the time 
when they were disposed of, the market had fallen, so that at the time of 
conversion the value was less than that for which the plaintiff has had credit, 
and the damage is consequently nominal. The defendants have paid into 
Court in this action the sum of Bs. 326-7-4, whioh is the amount 
due to the plaintiff on the balance of account, giving him credit for the 4 lakhs 
at' their value at the dates when they were taken over. When they were con- 
verted their value was less, and we find as a fact that the sum paid into Court 
is enough to satisfy the entire claim of the plaintiff against the defendants in 
respect df the causes of potion for which this suit is brought, either in its origi- 
nal or its present form, and accordingly we dismiss the plaintiff's cross- 
objections, decree the defendant’s appeal, and dismiss the plaintiff's suit with 
all costs in this Court and in the Court below." • • 

PigotT?., concurred and added : — 

*'I am of the same opinion, and it may be well to add that the authorities 
cited from Story on Bailments, Chapter 5, s. 819 (8th ed., p., 270), and the 
j^sage referred toby us in Pothier's Pandeotes, Vo}. 7, p^e B.- xrXit. 

V, * Art. II, a VU, seem to show thatr iu prineiple, iihe fiedgae of 
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chattels, selling to a nommee for himself, does not acquire ait^r new 
character in respect of the pledge sold. He still holds it as a pledgee, entitled, 
[8293 however, to interest if interest runs upon the loan up to the time when 
the pledge is re-demandeci, if it be re-demanded from him.*' 

Mr. 22. B. Fmlay, Q. 0., and Mr. J, H. A, Branson^ for the appellant, 
argued that the appellant was entitled to the decree which he had obtained ip 
the first Court. Both Courts had dealt with the transfer of the paper by the 
Bank to itself as void and of no effect ; but neither Court had adverted to the 
faet that the Bank at first only informed the plaintiff of the sale of his paper 
as if it had been sold to third parties, whereas the Bank had already taken over 
4 lakhs and 55,000 of the paper. A reply, to the plaintiff’s demand to redeem, 
that sales to the Bank itself had taken place would have been no answer. The 
owner of the pledge# property became, when the so-called sales took place, 
entitled to immediate possession, there having been a practical refusal to regard 
his right to redeem. This amounted to a conversion within that term as used 
in the common law form of action of trover. The action of detinue, 
however, better showed how the parties stood in relation to one another. 
Eeferenoe was made to Johnson v. Stear [15 C. B. (N. S.), 330] , where there 
was a wrongful, because premature, sale of pledged property ; also to Jones v. 
Dowle (9 M. Si W.. 19), where detinue was not met by the answer that a sale had 
taken place ; and to Wilhnson v. Verity ( L. B., 6 0. P., 209), Lord Mtdleton v. 
Ehot (15 Sim., 53i), •Donald v. Stickkng (L. R., 1 Q. B., 585), Halhday v. 
Holgate (L. R., 3 Ex., 299), and James v. Bumsey (L. R., 11 Ch. Div., 396). 
The plaintiff was entitled to a declaration that what purported to have been 
sales of the paper to the Bank itself wore not sales , also to an account agaipst 
the Bank as trustees of his securities. Ho was entitled to redeem according to 
the terms of his pledge ; and the judgment of the first Court was correct in this, 
that if the relation of creditor and debtor was ended by the act of the defendant, 
interest could no longer run. There bad been an infringement of the plaintiff's 
right by the act of the Bank ; he was entitled to a decree , and in no view of 
the case ought costs to have been given against him. 

[8303 Mr, J. Rigby, and Mr. 22. F. Doyne for the respondent.— 

The charge that the Bank, not having the power to put an end to the contract, 
had attempted so to do, was met by the fact that the plaintiff, no less than 
the Bank, had contributed to cause the closing of the accounts. Moreover, 
the account when decreed would show nothing to be due from the Bank, even 
it taken upon the basis that the securities ought not to have been disposed of 
in the manner that they had been. The ^rice at which the Bank took over 
the paper was higher than that at which it afterwards sold the paper in the 
market, and, therefore, even if wrongful conversion had taken place, the proof 
of damage to the plaintiff was altogether wanting. The measure of damages 
being the value of the paper at the date of the conversion, and this having 
been no more than the sum for which the plaintiff had received credit in the 
aooounts rendered, there had been no loss to him. On the contrary, there bad 
been a saving to the plaintiff as regarded the interest that he would have had 
to pay it the paper had not been disposed of. If the account wast. to be 
reopened, as, according to the first Court's decision, it ought to bi^he account 
shoold be taken on terms that the appellant should pay interest at the contrafot 
rate down to the date of the first account. ^ He could not have the advantage 
of tbe interest, account having been closed^as it had been, and at the same 
time require the Court to deal with the transaction which brought it to an end 
as a ground of olaim for damages. 


671 



I.L.R. 19 Cal. 381 


NBOKBAM DOBAT 0 . 


Mr. B, B, Finlay, Q.C., replied. 

Afterwards, on the 18th December, their Lordships* Judgment was 
delivered by ▼ 

Sir Rlohard Couch. — The action which is the subject of this appeal was 
brought in the High Court at Calcutta by the plaintiff, a dealer in Government 
securities, against the Bank of Bengal, which carries on business in Calcutta. 
The plaint alleged that on or about the 19th July 1883, the plaintiff entered into 
an arrangement with the Bank as to his future dealings, it being agreed that in 
all future loans taken by him the Bank should charge one per cent, less than the 
usual Bank rate of interest, and should not call for prompt or heavy margins 
in respect of Government promissory [331] notes deposited for the purpose of 
securing loans ; that under this agreement the plaintiff took extensive loans 
from the Bank, giving promissory notes,* and depositing Qpvemment paper as 
security ; that, notwithstanding ttie agreement, the Bank called for prompt and 
heavy margins, and between the 3rd October 1883 and the 31st January 1884, 
notwithstanding a tender of 7 lakhs of rupees, and an offer of 4 lakhs more, 
wrongfully and without due and reasonable notice to the plaintiff, sold off at a 
great loss to him all the Government promissory notes in their possession 
deposited by the plaintiff as security for the loans, and from the proceeds paid 
off the loans. The questions raised at the trial were, first, what were the terms 
of the arrangement, and, secondly, had they been broken by the Bank ? 

The following are the facts proved. The Bank, through Mr. Gordon its 
Chief Accountant and Deputy Secretary in Calcutta, agreed to grant the plain- 
tiff loans at the special loan rate on their usual conditions of business, one of 
which was “ The Bank reserves to itself the option of selling securities that have 
been deposited against loans at any time after tiie issue of notice of demand,*' 
and another, Interest on securities in deposit against Joans or overdrawn 
accounts will be realized by the Bank on receipt ol written instruction from 
the borrower." Immediately upon the making of the agreement the plaintiff 
began to take loans to large amounts from the Bank upon the security of the 
deposit of Government notes. Some of these loans were consolidated and 
renewed, the last renewal being under the date of the 2l8t December 1883. 

At that time the market for these securities was falling, and on the 28th 
December 1883, Mr. Gordon wrote to the plaintiff, requesting that he would at 
once either pay off his demand loan or deposit the additional margin of 
Bs. 24,300, failing which he said the securities deposited against the loans 
would he sold. Nothing was done on this letter. On the 2nd January 1884 
Mr. Gordon again wrote to the plaintiff that unless he made satisfactory 
arrangements to adjust the margin and interest due on his loan account by 
noon the next day, the Bank would proceed at once to sell his Government 
securities. On the 12th January Mr. Gordon again wrote to the plaintiff that 
unless the margin [832] on the loan account and interest to the 31at Decem- 
ber 1883 was adjusted on the 14th January, the Bank would at once 
proceed to sell his securities as advised in the letter of the 2nd. Nothing 
having been done by the plaintiff, the Bank 'on the 15th January commenced 
to sell his securities, crediting the proceeds to the plaintiff's account, and inform- 
ing him b^^'jtter that they had done so. The sales continued daring the 
month of January. On the 30th January the plaintiff paid to the Bank the 
sum ol Bs. 6,74,467, and received from it Government notes of the nominal 
value of Bs. 7,17,600 which the Bank represented as being, and the plaintiff 
bdieved to be» the whole of his securities remaiping unsold in the Bank's 
hands. On the Slat January Mr. Gk>rdon sent the plaintiff an account, 
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showing a balance in the plaintiff’s favour of Bs. 326-7-4, which the plaintiff 
refused to accept, and the Bank paid it into Court. 

Previous to the trial it appeared, by the answer of the Bank to interro- 
gatories, that of the securities stated in the account to have been sold, Bs. 
4,/35,000 had not been in fact sold, but were taken over by the Bank in their books 
at the market price of the day, Rs. 4,00,000 to the Bank itself and Bs. 55,000 to 
the Depositors’ Department. It appeared at the trial that the Bank had re- 
sold nearly all, il not all, of thdse Government notes, and when the case came 
before the High Court on appeal, further evidence was taken before it as to the 
dealings of the Bank with the plaintiff's securities It was then proved that 
the whole of the securities taken over by the Bank were disposed of by them 
between the 17th January and the Hth February 1884, either by sale or in 
exchangefor other securities, and that the amounts realized were m every instance 
less than the priced for which credit had been given for them to the plaintiff'. 

The learned Judge who tried the suit made a decree dismissing the 
claims of the plaintiff so far as they were included in the plaint, but declaring 
that the sales by the Bank to itself w'ere null and void against the 
plaintiff, and that the plaintiff was entitled to recover the value of 
the Government promissory notes so sold at the market rate on the date 
when the suit was instituted, or, at the option of the plaintiff, on the date 
of the hearing, with interest at 4 per cent, on their ^ar value from the 
[333] respective date^of the sales, and that the Bank was entitled to credit for 
the advances to the plaintiff, with interest at the rates claimed by the Bank 
up to the dates when the Bank closed the several loans. In his judgment he 
said interest could not run as to the sum of money which the amount of the 
pretended sales purported to wipe off after the dates of them, and an account 
was ordered to bo taken on that footing. The Bank appealed, and the High 
Court in its appellate jurisdiction allowed the appeal and dismissed the suit. 

Their Lordships are of opinion that this decision should he affirmed. The 
sales by the Bank to itself, though unauthorized, did not put an end to the 
contract of pledge, so as to entitle the plaintiff to have hack the Government 
notes, without pavmeiit of the loans tor whicli they were security, and until 
the delivery of the account on the Slst Januavv, the loans being unpaid after 
demand, the Bank was entitled to sell the notes and credit the plaintiff with 
the proceeds. The plaintiff did not sustain any damat/e by the sale to the 
Bank of the notes which wore re-sold by it before the .‘list January. 

As to the notes whicli were re-sold bv the Bank after the 30th January, 
the position of the Bank was ditt'erent. It was represented to the plaintiff by 
the Bank, and believed bv him, that the Government notes which he received 
on the 30th January were the whole of his securities remaining unsold in the 
hands of the Bank. He paid the Rs. 6,74,4G7 in order, as he believed, to 
redeem the whole of his securities. It would be inequitable to allow the Bank, 
after this transaction, to treat the securities, which it had sold to itself, and 
then had in its hands, as still subject to the pledge In their Lordships’ 
opinion, the Bank should be iield to be no longer a pledgee of these notes, and 
to have converted them to its own use, and to be liable in damages for the value 
of thezp, •including the interest thereon. But if the Bank is so liable, the 
plaintiff cannot have credit in the loan accoujit for the proceeds ^^hese notes. 
He cannot both affirm and disaffirm the sales to the Bank. It appears from 
the account of the dealings of the Bank with the plaintiff's securities, referred 
to in the judgment on appeal, that the rate of interest on the loan from the 
1st to the 5th January 1884 was 7 per cent,, from the [334] 5th to the 20th 
8. per cent., and from the 20th to the 30th 9 per cent. The rate of interest on 
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the Oovernment notes was 4 per cent., and it U obvious that the longer the 
account was kept open, the more the balance would be against the plaintiff. 
If the plaintiff has sustained any special damage by the conduct of the Bank, 
the evidence of it is not before this Board. Their Lordships will therefore 
humbly advise Her Majesty to affirm the decree of the High Court and to 
dismiss this appeal. The appellant will pay the costs of it. 

Solicitors for the Appellant : Messrs. Barrow and Rogers, 

Solicitors for the Bespondent : Messrs. Dlorgan, Price, and Mewbum, 

0. B. 


[ 10 Cal. aS4 ] 

ORIGINAL CIVIL. 

The 4th April, lh92. 

Present: 

Mr. Justice Trevelyan. 

In the Matter of Eomon Kissen Sett and others 
versus 

Hurrololl Sett and others. 

ArhitraUon — Submission to arbitration by guardian on behalf of minor — Givil 

Procedure Code — Act XIV of 1HH2, s, 626 — Infant — Award— Practice, 

Case in which a natural guardian had on behalf of her minor sons Bubmitted certain 
matters to arbitration, and in which the Court referred the case to the Registrar to enquire 
and report whether the submission and the award thereon were for the benefit of the minors. 
This was an application on notice calling upon certain persons to show cause, 
unders. 625 of the Civil Procedure Code, why an award should not be filed. 

All the parties concerned in the application were descendants of one Badha 
Chum Bysack, who died possessed of considerable property. Disputes having 
arisen between such descendants as to the division of the property, they on the 
20th July 1889 entered into an agreement amongst themselves, by virtue of 
which two arbitrators were appointed to decide all matters in dispute, and to 
divide and allot the immoveable property of the deceased, Badha Chum Bysack. 
At the date of the agreement two of the persons [385] entitled to share in 
such property were mit^ors, and the agreement above referred to was signed 
on their behalf by their mother and natural guardian. On the 11th April 
1890, after the execution of the agreement, another of the persons who had 
signed it and who was entitled to share in such properties, died, leayiqg three 
minor sons^ed a widow. 

On the 16th April 1891 the arbitrators, in pursuance of the agreement, 
made a partition and division of the immoveable property the subject of the 
agreement, and on that date published their award. 

An application was then made to the Court praying that the award might 
be^filed : the minors in such application being represented by their respective 
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mothers, who, on the appKeation being numbered as a suit, had been appointed 
their guardians ad litem. 

Mr. B. Mxttra for the applicants. — A.s to whether a natural guardian can 
submit to an arbitration on behalf of an infant, it is said in Russell on Arbitra- 
tors, 6th ed., page 18, that an infant may execute or avoid an award, as he 
may most of his other contracts, and the case of Harvey v. Ashley (3 Atk., 607) 
is cited as an authority on the point. In Ramnarain Poramamck v. Sreemntty 
Dossee (l W. B., 281), the award come to on submission of the minor's guar- 
dian was set aside, so far as it was fou7id> to be injurious to the minor. But in 
Temmokal v. Subbammal (2 Mad. H. G., 47), it was held that all acts of a 
guardian of a Hindu infant, which are such as the infant might, if of age, 
reasonably and prudently do himself, must be upheld when done for him by his 
guardian, and in that case a reference was made to a panchayat by the guardian. 

No one appeared to oppose the application. 

Trevelyan, J. — The cases appear to show that a minor can set aside an 
award on coming of age, and that a natural guardian has power to submit to 
arbitration. 1 think the best course to pursue is to make a reference to the 
Registrar to enquire and report whether the submission to arbitration, and the 
award is, or is not, for the benefit of the iniants. 

Attorney for applicants : Mr. E. J. Fink. 

T. A. P. 

• NOTES. 

[ See also (1895) P.R., 87 . (1901) 20 Bom , 298.] 


[33«] APPELLATE CIVIL. 

The nth March, 1H92. 

Present : 

Mr. Justice Ghosk and Mr. Justice Rampini. 


Kanchan Modi and others Plain tills 

versus 

Bai] Nath Singh and others Defendants.'*' 


Certificate to collect debts — Act VII of 1889, s. Mortgage decree — 

Suit by assignee of mortgagee for sale. 

The assignee of a property mortgaged is not a debtor within the meaning of section 4, 
Act VII of 1889 ; and a mortgagee praying for the sale of the property, and asking for no relief 
persona^y pgainst the mortgagor, is not bound to take out a certificate undef that Act before 
he can obtain a decree. ^ 

Rogku Nath Shaha v. Pore^h Nath Pundari (I. If. B., 15 Cal., 54) appl^ in principle. 

Janaki Ballav Sen v. Hafig Makotned Alt Khan (I. L. B., 13 Gal., 47) distinguished. 

* Appeal from Order No. 191 of 1891, against the order of B. O. Geidt, Esq., Additional 
District dodge of Bhagsdpur, dated the 93rd of April 1891, reversing the order of Babu Lf4 
Gopal Subordinate Judge of Bhagalpur, dated the 33rd of May 1890. 
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This was a suit brought on the 29th April 1889 by the members of a joint 
Mitakshara family to recover Bs. 1,000 secured on a mortgage bond executed in 
favour of one Labo Modi, the plaintiffs being the sons of Labo and his cousin. 
It was alleged that the cousin of Labo and Labo himself were members of a 
joint Hindu family governed by the Mitakshara law, and that subsequent to 
the death of Labo the family continued to be joint. The mortgagors were 
made parties to the suit, but did not appear or contest it, the only relief asked 
for being the sale of the mortgaged premises. The remaining defendants, who 
were the assignees of the mortgaged premises amongst other matters, contended, 
relying on section 4 of Act VII of 1889, that m the absence of a certificate no 
decree could be obtained by tiie plaintiffs. 

The Subordinate Judge held that the plaintilis and Labo were members 
of a joint family, and as such members they were before Labo’s death possessed 
of an interest in the bond executed in favour of Labo. and that, therefore, 
a certificate was unnecossary [337] He further held that it was doubtful 
whether Act VII of 1889 applied to suits and proceedings pending at the time 
the Act came into force ; ho therefore gave the plamtiti's a decree. 

On appeal by the aHsignocs of the mortgaged premises the Additional 
District Judge considered that the Legislature iiad not intended to exempt the 
members of a joint famiU^ from taking out certitlcates, and that as in his 
opinion the plaintifi'^ claimed as being entitled to the efiects of Laho, and had 
not taken out a certificate, he allowed the appeal, and. remanded the case to 
give the plaintiffs an opportunity of taking out a certificate, and directed that 
the case should bo disposed of by the Sub- Judge after that opportunity had 
been given. 

The plaintiffs appealed to the High Court 

Babu Mohmi Mohun Boy and Babu Monmntha Nath Milter for the 
appellants. 

Mr. Saadel and Babu Surendra Nath Buy for the respondents 

The judgment of the Court (GIIOSE and Rampini, JJ.) was as follows : — 

This IS an apponl against an order of remand passed by tlio Additional 
District Judge of Bhagalpur. 

The suit was to enforce a mortgage security executed in favour of Labo 
Modi on the 10th June 1881 , and it was brought by the cousin of Laho Modi 
and his sons, it being alleged in the plaint that he and the plaintiff No. 1, that 
is to say, the cousin, were members of a joint undivided Hindu family governerl 
by the Mitakshara law, and that since the death of Labo Modi the plaintiffs 
have continued to be members of the joint family. 

We observe that although the mortgagors were parties to his suit, no 
personal decree was asked for against them. The relief that w'as asked for was 
that the property hypothecated in the mortgage bond might be sold for the 
satisfaction of the plaintiff’s claim. 

A decree was passed in the plaintiffs’ favour by the Court of First Instance ; 
* the Subordinate Judge, before whom an objection was raised by some of the 
defendants tl^at by reason of section 4 of Act VII of 1889, the Succession and 
Certificate Act, no decree could be p^issed against the defendants mless a 
certificate ^^iprovided bv that section was produced, observed as follows ; 
“ This suit is based on a mortgage bond, dated the 27th April 1875, [8883 and 
having been instituted after more than six years had elapsed after the money 
became payable, plaintiffs cannot have any decree against the persons or other 
property of the executants, and plaintiffs have also sought to recover their 
money by sale of the mortgaged property (immoveable).” In this view of the 
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matter he negatived the objection of the defendants , and the decree that ivas 
pronounced by him was as follows ; — “ The suit be decreed with costs and 
interest at 6 per cent, per annum frotn this day till realized by sale of the pro- 
perty pledged in the bond in suit The property mortgaged will be liable to be 
sold unless the decree be otherwise satisfied within three months from this 
day.” 

Against this decree the mortgagors did not proler any appeal ; and the only 
appeal preferred was by the assignees of the mortgaged premises, who were 
also defendants in the suit. Upon their appeal the learned Additional District 
Judge was of opinion that a certificate under section 1 of the Succession Act 
was necessary before a decree could he pronounced in favour of the plaintiffs ; 
and being of that opinion he reversed the judgment tind decree of the Court of 
First Instance, and i-emanded the. case to that Court in order to give the 
plaintiffs an opportunity to take out the roquisito certificate. 

It appears to us, in tiie first place, that this remand ought not to have 
been made, because the case had not been decided by the Court of First Instance 
upon any preliminary point Section 562 of the Code of Civil Procedure pro- 
vides • — “ If the Court against whose decree the aiipeal is made has disposed of 
the suit upon a preluninar\ point, and the decre(3 upon sucli preliminary point 
is reversed in appeal, the Appellate Court may, if it thinks fit, by order remand 
the case, togsther with a cojiy of the order in appeal, to the Court against whose 
decree the appeal is piade, with directions to ro-admit the suit under its original 
number in the register, and proceed to determine the suit on the merits.” Now, 
there can bo no doubt tliat this order of remand was made by the District 
Judge under section 562, because he directs that the case be restored to the file 
of the Subordinate Judge in order to give the plaintiffs an ojiportunity to take 
out the requisite oertificate, and that it be disposed of after such opportunity 
has been given to the plaintiffs. It seems to be clear that section 562 has 
no application , and if section 562 does not apply, there is, so far as we can 
[339] see, no other section under vrhich the order ot remand could have been 
made. We think that the Judge, if bethought that the production of a certi- 
ficate under section 4. of the Certificate Act was essentially necessary, should 
have retained the case on his own file, and required the plaintiffs to produce a 
oertificate within a given time. 

However that may be, we are of opinion that the Judge is in error in hold- 
ing that section 4 of the Succession and Certificate Act has any application 
to the facts of the present case. As already mentioned, no personal decree was 
asked for by the plaintifi's against the debtois , and tlieonly parties before the 
Appellate Court being tlie plaintiff's on the one hand, and the assignees of the 
mortgaged premises on the other hand, no question whatever could arise before 
the District Judge in terms of section 4 of the Succession and Certificate Act 
as to any decree being passed against the debtors of the deceased person for 
payment of the debt to the persons claiming to he entitled to the effects of the 
deceased person. The assignees of the mortgaged premises could not in any 
sense of the word be regarded as debtors. The plaintiffs have an equitable^ 
olaira against them by reason of their being in possession of the property 
inortg|igpd ; and upon that equitable right the plaintiffs brought their suit 
against them to sell the mortgaged property and to realise the moM^due to them. 

This point was considered in the case of Boghu Nath Skaha v. Poresh Nath 
Pundari (I. L. B., 15 Cal., 54), decided by a Division Bench of this Court 
(Wilson and O'Kinealy, JJ.}, and the learned Judges distinctly held that in a 
case like this no oertificate was required under the provisions of Act XXVII of 
1860, sectioji 2. The wording of that section is very similar to that of section i 
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of the Sucoessioo and Oertifioate ^ot, so far as the particular matter before us 
is oonoerned. 

A case, however, has been quoted before us by one of the learned pleaders 
for the respondents, Janakt Ballav Sen v. Hafiz Mahomed Ali Khan (I. L. B. 
13 Gal , 47). But the distinction between that case and a case like the one 
before us has been pointed out by the learned Judges who decided the case of 
Boghu Nath Shaha v. Poresh Nath Pundan, (1. L E., 15 Cal., 64) and that dis- 
tinction lies in this : that in the case of Janaki Ballav [340] Sen v. Hafiz Mahomed 
All Khan (1. L. B., 15 Cal. 54) a personal decree was asked for, but here no per- 
sonal decree was asked for and no personal decree was given by the Court of 
Eirst Instance. S^tion 4 says . — No Court shall pass a decree against a 
debtor for payment of his debt,” and so on. A mortgagee might ask for a decree 
against the person of the debtor ; but the Coprt is nut bound to make a personal 
decree : it might, if the facts permit, make a decree only against the property 
mortgaged by the defendant ; and in the circumstances of the present case it 
was quite open to the Court of First Instance — in fact, it was its duty— to re- 
frain from making a personal decree and to pass a decree charging the property 
in the hands of the defendants, 2nd party, for satisfaction of the claim of the 
plaintiffs. The relief that tlie plaintiffs asked for in this suit was not for 
recovery of the debt but, as observed by Sir Barnes Peacock in the Full Bench 
decision in Surwan Hossein v. Shahazdah Golam Mahomed, (9 W. B., 170) it 
was a fcuit for the recovery of an interest in immoveable property. The ques- 
tion that the learned Judges had to decide in that case was*)io doubt a different 
question ; it was one of limitation, but we take it, as it has always been 
understood in this Court, that a suit to enforce a charge against immoveable 
property is a suit for the recovery of an interest in immoveable property ; and if 
that be the correct view to take, it seems to be obvious that the plaintiffs were 
entitled, notwithstanding the absence of a certificate under the Succession and 
Certificate Act, to sustain the decree that had been pronounced in their favour 
by the Court of^First Instance, that being a decree charging the immoveable 
property in the hands of the 2nd party defendants. 

In the view we have just expressed it is unnecessary to decide the other 
questions which have been raised in this appeal ; one of them being whether 
Labo Modi and the plaintiffs having been members of a joint Mitakshara family, 
any oertifioate as provided by section 4 of the Certificate Act was necessary. 

The result is that the decree of the Lower Appellate Court must be set aside 
and the case remanded to that Court for trial of the other issues in the case. 

Costs wilt abide the result. 

T. A. P. 

Cas i remanded. 


■OTE8. 

[ Where personal decree on the mortgage is (or could not be, see 28 Gal., 246 ; 24 Mod., 
22) sought, no certificate is necessary : — 28 Bom., 630 , 22 Cal., 143 ; 26 Cal., 889 ; contra 16 
Ml.. 259. 

In (1907) 7 C. li. J., 6f8 MOOKERJEE J. hold that an application under the Transfer dt 
Property Act IV of 1882, sec. 90, would bo a debt within the Succession Certificate Aet 1689 
sec. 4, though i^s^amount so to bo decreed personally could bo ascertained only after the 
death of the creditor.] 


678 



JAGAN NATH OOBAI & C ,^ V . WATSON & CO. [1892] l.L.R. f9 Oal. 8ll 

[841] APPELLATE CIVIL. 

The i^2nd January, 1892. 

Present : 

Mb. Justice Tottenham and Mr. Justice Banbbjee. 


Jagap Nath Gorai and others Plainitiffs 

versus 

Watson and Company Defendants. ** 


Sale %n execution of decree — Fraud — Suit to set aside sale on ground of 
fraud — Civil Procedure Code (Act XIV of 1882), ss. 244 and 311. 

A and B were two tonantei who»e names wore registered in the landlord's aherxata. B 
died, leaving C, D and K, his sons and heirs, but no application for mutation of names in 
the sherista was made. Disputes as to rent having arisen, A and C proceeded to make deposits 
in Court in respect thereof, and the landlord instituted a suit against A, joining C as a party 
defendant to recover the amount of rent he claimed, and obtained an ex parte decree which, 
tracer alia, directed that it should bo satisfied out of the amount so deposited in Court. That 
amount, according to the landlord's case, proving insufficient to satisfy his demands, he pro- 
ceeded to execute the decree and brought the holding to sale aneb purchased it himself. A 
and V then applied un^r section 311 of the Code to have the sale set aside, alleging that the 
decree had been fraudulently executed, the sale proclamation suppressed, and that the decree 
was incapable of execution in the manner adopted, and contending that it could only be 
executed against the amounts so deposited in Court, which were more than ample to satisfy 
the full amount justly due under it. That application was unsuccessful. 

A, C, D, and E then instituted a suit to have the sale set aside on the gsound of 
fraud. 

Held, as regards A and C, following’ the decision in Moftendro Narair^^ Chaturaj v. Oopal 
Mondul (I. L. R., 17 Cal., 7G9), that the questions as to the propriety of the execution of 
the rent decree by sale, and as to the suppression of the sale proclamation, were questions 
which could and ought to have been decided under section and that, so far as they were 
oonoerned, the suit would not lie. 

Held, however, as regards D and E, that as they wore not parties to tho rent suit or pro- 
ceedings had therein, and although as heirs of a deceased tenant who had not got their names 
registered in the landlord’s aherista, they might not bo able to question tho decree obtained 
for arrears of rent, they were not thereby precluded from contesting a sale on the ground that 
{mi it had been fraudulently obtained under colour of such a decree, and that it was com- 
petent to them at any rate to sue for a declaration that the sale in question did not in any 
way afiect their rights. 

In this case Jagan Nath Gorai and his brother Eadha Nath Gorai were 
the recorded tenants of certain holdings in the sherista of the defendants, 
Messrs. Robert Watson & Go. Eadha Nath Gorai died, leaving his three sons, 
the plaintiffs Nos. 2, 3, and 4, hie heirs, but on his death no application wa| 
inade to the defendants for mutation of names in respect of the holding. 

pigputes having arisen with reference to the rents of the holdings, Messrs. 
Wati^n k Go. instituted three suits against Jagan Nath Gorai^n^respeot there- 
of, and joined Sibu Nath, the plaintiff No. 2 in this case, whowas the eldest 
son of Eadha Nath, as a party defendant therein. In these suits Messrs. 

* Appeal from Appellate Decree, No. 1434 of 1890, against the decree of J. Pratt, Esq. 
District Judge of Midnapore, dated the 15th of August 1890, reversing the decree of Babu 
Jogeudro Nath Mookhopadhya, Munsif of Garbetta, dated the 27th of November 1889. 

.# 
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Watson & Co. obtained ex parte decrees, and in execution of those decrees 
brought the holdings to sale and purchased them themselves. After the sales the 
two judgment-debtors applied, under section 311 of the Code of Civil Proce- 
dure, to have them set aside. They alleged, amongst other things, that on the 
disputes arising they had deposited the full amount of rent in Court, that the 
decrees obtained provided that the amount decreed be satisfied from the amount 
BO deposited by them, and that, notwithstanding that jirovision in the decrees, 
the judgment-creditor Imd fraudulently brought the holdings to sale and pur- 
chased them at ridiculously low figures. Tt appeared that the decrees had been 
executed for a balance claimed over and above the amount deposited, but the 
judgment -debtors’ contention was that the amount deposited was more than 
ample to meet tho full amount of rent and costs. They further alleged that 
the sale proclamations had been suppressed. These applications having failed, 
the two judgment-debtors, together with the other two sons of Kadha Nath 
who were not parties to these suits and proceedings, instituted three suits to 
have the sales set aside as fraudulent and illegal, and to be confirmed in posses- 
sion of the holdings of which they were still in possession , and in the 
alternative they prayed for damages if the sales could not be set aside. 

The principal contention on the part of the defendants was that, having 
regard to the provisions of section 244, the suits would not lie, and that 

the question of whether tho sales had been fraudulently obtained or not was 
res judicata under sebtion 13. 

All three suits were tried together and were governed by tho same judg- 
ment in both the lower Gouits. 

The First Court gave tho plaintifis decrees sotting aside the sales and 
confirming them in possession. 

The Lower Appellate Court reversed those decrees, holding that the oases 
were governed by the Full Bench ruling in Mohondro Narain Chaiuraj v. Oopal 
Mondul (T. L. E., 17 Cal, 709) As regards the contention that plaintiffs 
Nos. 3 and 4,* being no parties to the rent suits, wore not bound by the 
proceedings therein, that Court held that the landlords weie not bound to 
make thorn parties, as their names wore not registered in the skensta and 
they had not been recognized as tenants. The suits were accordingly 
dismissed. 

The plaintiffs now appealed to the High Court in all three cases. 

Mr. B, E. Twidale for the Appellants. 

Bahu Jogesh Chtmder Hoy (forBabu Bhohani Chum Dutt) iov the Bes- 
pondents. 

The judgment of the Court (Tottenham and Banerjee, JJ.) was as 
follows : — 

This and two similar appeals between the same parties have been heard 
together ; the suits having been governed by one judgment in the Lower 
Appellate Court. That Court dismissed the suits as being barred by section 
344 of the Code of Civil Procedure under a ruling by a Full Bench of this 
Court in the case of Mohmdro Narain Chaturay v. Gopal Mondul (I. L. R„ 
17 Cal.. 769) This second ajipeal is based on the contention that the Full 
Bench ruling is not applicable to this case, because the ground on wfiic*h this 
suit was broUQfSt is not within the scope of sections 244 and 312 of the Code. 
By section 312 the appellants probably meant 311. 

And as regards two of the plaintiff -appellants it is contended that they 
\vere not parties to the previous suit and decree, and cannot be barred from 
this suit by the section quoted by .the Lower Appellate Court. 
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The suit was brought to set** aside a sale held in execution of a decree for 
arrears of rent against two of the plaintiffs. The other [344] two plaintiffs 
are brothers of plaintiff No, 2, but were not made parties to the suit for rent. 

After the sale had taken place the two 3 udgment-debtors made an appli- 
cation under section 311 to have it set aside, but failed to obtain an order, and 
this suit was consequently instituted by all tiie plaintiffs as being ail interested 
in the land sold. The decree- holders in the rent suit were themselves the 
purchasers at the sale in execution , and we think, therefore, that as between 
them and the plaintiffs 1 and 2 the questions now raised as to the propriety of 
the execution of the decree by sale of the property and as to the suppression 
of the sale proclamation were questions which could, and ought to have been 
decided under section 244. The principal contention novr made on behalf of 
the plain tiff- appellants is that the decree did not warrant any sale at all, as it 
provided for its satisfaction out of money already deposited in Court by the 
judgment-debtors. It is clear that this is a matter which comes within the 
purview of section 244, and that that section prohibits a separate suit by 
parties to that decree At one time it was not clearly understood that after a 
decree had been fully executed tiie Court could re-open the matter under 
section 244 and set aside a sale already confirmed, in which the decree-holder 
was purchaser , hut the Full Bench case of Mohendro Narain Ohatura'i v. Gopal 
Mondul n. L. R., 17 Cal., 769J seems to us to lay down thai there is no 
other remedy open by separate suit to the judgment-delftor, even though by 
fraud he may have l%en kept from knowledge of the execution proceedings 
until after the confirmation of a sale improperly obtained. We think that 
the Lower Appellate Court took a correct view of the Full Bench ruling, and 
that, following it, as he was bound to do, the District Judge w^as right in 
holding that as regards plaintiff's 1 and 2 this suit was baried by section 244. 

But in our opinion the District Judge was wrong in holding that the 
plaintiff's 3 and 4 were not competent to sue, at least to have it declared that 
the sale in question did not affect their rights. 

It IS true that as lioirs of a deceased registered beiiaiiL, who had not got 
themselves legistored in the landlord's shermia, they may not he able to question 
the decree obtained for [34d] arreais of rent, yet that fact does not pre- 
clude them from contesting a sale fraudulently obtained under colour of 
that decree, if it he true that the decree did not warrant any sale at all in 
execution of it. 

We think, then, that the appeal of plaintiffs 1 and 2 mu'^t fail, and that 
plaintiffs 3 and 4 are entitled to succeed in this appeal. 

We were asked to treat the suit as an application under section 244 so 
far AS regards plaintiff's i and 2 . hut we cannot make it an application under 
that section as to two of the plaintiffs and a regular suit as to the other two 

The result is that, so far as the appellants 1 and 2 are concerned, the 
appeal is dismissed with costs , and that we make a decree in favour of the 
appellants 3 and 4, setting aside the decree of the Liovver Appellate Court as 
against them, and sending the case back to that Court that it may decide the 
case upon the merits as regards these plaintiffs. Costs will abide the result. 

This order will apply also to ai peals 1430 and 1436. 

H.*T.* H. Appeal allowed in part and case mmanded, 

NOTES? 

[ The general rule is that the uiiregiston^d transferee not recognised by tbe landlord is 
bound by a decree against the registered tenant and cannot question the validity of the sale 
in execution therein 10 C. W. N.. 340 ; 6 C. W. N., 134 ; S2 Cal., 1031 ; 27 Cal., 783, 
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Wlion prooeediniia are within nec. 47 C.P O . 1908 otherwise) they will not be tnkeo out, 
of it hecHusM there is an impeaofament for fraud . — (1899) 28 Gal., 326 ; 26 Gal., 639 ; 4 O.W.K., 
638 ; (1901) 6 G.W.N.. 279; (1904) 31 Gal., 386; (1892) 16 Mad., 447 ; (1693) 19 Mad., 230. 

Questions affecting the validity of the decree itself are oa|side that aeotion : — (1898) 93 
Gal, 639; (1904) 82 Cal., 266 ; (1894) 21 Gal.. 605; (1897) 24 Gal., 646 ; (1902) 26 Bom., 
648 : (1907) 5 O.L.J., 328. ] 


[ 19 Gal. aiB 1 

criminal motion.. 

T/ie 27th January, 1892. 

Present : 

Mr. Justice Norris and Mr. .Iustice Beverley. 


Shashi Kumar Dey of Paikparah Petitioner 

versus ^ 

Shashi Kumar Dey of Khilparah Opposite Party.* 


Sanction to prosecute — Case settled without evidence — Jui'tsdiciton to qive 
sanction —Eimuiry by Court prior to qrantinq sanction — Crimiiial 
Procedure Code [Act X of 188"^), ss. 19r., 470. 

It 18 competent for a Civil Court before which a ca^e may have been settled without any 
evidence being gone into, and which ban grounds for supposing the offence of the nature 
referred to in section 19t5 of the Code of Criminal Procedure has been committed before it 
during the pendency of such case, to make a preliminary enquiry, and thus satisfy itself 
whether [846] a prtmd facte case has been made out for granting sanction, and if so satisfied, 
to grant sanction for the prosecution of the person alleged to have committed such offence. 
A sanction granted after such preliminary enquiry and based thereon is not illegal. 

In re KoAt Chunder Mozumdar (I L R , 6 Cal , 440) and Zemtud'ir of Sivayirt v. The 
Queen (1. L. R.* 6 Mad., 29) dissented from on this point. 

This was a rult; to show cause why a sanction granted by the Registrar of 
the Court of Small Causes, Soaldah, to prosecute the petitioner, Shashi Kumar 
Dey of Paikparah, for otTences under sections 195 and 205, and for abetting 
one Chandra Kishore Dutt (for whose prosecution sanction was also given at 
the same time) in the commission of offences under sections 196, 209, and 
471 of the Penal Code, should not be set aside. 

The circumstances and proceedings which gave rise to the rule being 
granted were as follows . — 

It appeared that in the district of Dacca there were two neighbouring 
villages called Khilparah and Paikparah. On the 4th Pous 1296, corresponding 
to the 18th December 1889, one Sohar Bibee executed a deed of sale of certain 
immoveable property in favour of one Sharfunnissa, the mother of one Peer 
Mahomed, who was the partner of Shashi Kumar Dey of Khilparah, for a 
consideration ot Rs. 4,500. The deed of sale was written by Shashi Kumar 
Dey of Khilparah at Bairagali in the district of Dacca on the above date. 

On the 3rd Chaitra 1296, corresponding to the iSth Marcti 1890, Sohar 
Bibee executed a second deed of sale in respect of the same property in favour 

* Criminal Motion No. 552 of 1891, against tho order passed by B. F. Bampini, Esq., 
Sessions Judge of Aliporo, dated the 19th of September 1891, affirming the order passed hy 
H. Hyper, Esq*. Registrar, Court of Small Causes, Sealdah, dated the 6tb of August 1891, 
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of Qopal Krishna Sarkar, father ot Shashi Kumar Dey of Paikparahj' for a 
ooDsideration of Bs. 5,000. 

Gopal Krishna Sarkar impeached the genuineness of the first deed of sale, 
alleging it to be a forgery. An enquiry was held by the Sub-Begistrar of 
Munshigunge. who came to the conclusion that the allegation was false. 

in 1890 a suit was instituted in the Sealdah Small Cause Court, in which 
one Chandra Kishore Dutt was the plaintifi and Shashi Kumar Dey of 
Khilparah and Shama Churn Guha were the defendants. The defendant 
Shama Churn Guha was a nbphew by [34? J marriage of Gopal Krishna Sarkar, 
the purchaser under the second deed of sale ; and the plaintifi was a friend of 
Shama Churn. 

The suit was based on a hathohitta for Rs. 15, alleged to have been signed 
by the defendants m Calcutta on the 4th Pous 1296, corresponding with the 
18th December 1889. The hathohitta was filed with the plaint. 

After the plaint was filed a summons was issued, which was served on the 
defendant, Shashi Kumar Dey of Khilparah, by leaving it at his residence at 
Khilparah^n the district of Dacca, he being at the time absent in Calcutta. 
The witnesses to the service of the summons were Kalibar Ghose of 
Paikparab and Prosunno Kumar Mittra ; the former was a grandson of Gopal 
Krishna Sarkar. 

Three days after the service of the summons three Muhammadans came to 
the residence of Shashi Kumar Dey of Khilparah and informed his mother, he 
being still absent in Calcutta, that Shaikii Ali Buksh, brother of Peer Mahomed 
had sent them to take a copy of the summons and do what was necessary to 
he done on his, Shashi Kumar's, behalf in the matter of the suit. The mother 
thereupon handed them the summons. 

On the Ist August 1890 the suit came on for hearing, and on that day the 
plaintiffs, Chandra Kishore Dutt and Shashi Kumar Dey of Paikparab, and the 
defendant, Siiama Churn Guha, appeared before the Registrar of the Sealdah 
Small Cause Court ; and on the case being called on, it was alleged that Shashi 
Kumar Dey of Paikparab represented himself to be Shashi Kumar Dey of 
Khilparah, and he and Shama Churn Guha confessed judgment. 

The case was called on shortly before the Registrar retired for lunch, and 
as he was leaving the Court, Babu Kedar Nath Ghose, a pleader who was 
watching the case on behalf ol Shashi Kumar Dey of Khilparah, called his 
attention to the fact that Shashi Kumar Dey of Paikparab was not the real 
defendant. The Registrar said he would make enquiries afber lunch. On his 
return from lunch the plaintiff' and Shashi Kumar Dey of Paikparab and 
Shama Churn Guha had vanished , and on looking at the plaint the Registrar 
found that the defendants were therein described as residing in Dacca, and as 
the leave of the Court had not been [348] obtained when the plaint was filed, 
he dismissed the suit, notwithstanding the fact that a person alleging 
himself to be Shashi Kumar Dey of Khilparah and Shama Churn Guha had 
confessed judgment. 

Op the 13tb August 1890 Shashi Kumar Dey of Khilparah presented a 
petition to the Registrar of the Sealdah Small Cause Court, asking for sanction 
to prosecute Gopal Krishna Sarkar of Paikparab, his son ShaslyJ^umar Dey of 
Paikparab, Chandra Kishore Dutt, the plaintiff in the suit, and^'ffama Chum 
Guha, the second defendant in the suit, 'for offences under va* lous sections of 
the Penal Code. The petition alleged that the hathohitta was a forgery, that 
the institution of the suit and the confession of judgment were fraudulent and 
collusive, the result of a conspiracy to obtain a decree against the petitioner, 
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whioh could be used in evidence to show that he was not at Bairagali on the 
4th Pous 1296, and consequently could not on that day and at that place have 
written the deed of sale. 

On 29th January 1891 the Registrar refused the application, holding that 
he wfUiQ functus officio. From this refusal the petitioner appealed to the District 
Judge, who on 17th February 1891, held that the Registrar was not /wncittA* 
officio, and directed him to enquire into the case and decide whether tl\B 
sanction asked for should be given. 

On 25th July 1891 the Registrar held an enquiry, when Shashi Kumar 
Dev of Khilparab, Babu Kedar Nath Ghose, the pleader, Callybur Bose, Haro 
Monun Alittra,^ and Peer Mahomed were examined, and cross-examined by a 
pleader who appeared on. beiialf of Shashi Kumar Dey of Paikp-irah and his 
father, and in the result he sanctioned. the pi'osecution of Chundra Kishore 
Dutt, the plain tilT in the suit, lor ofiences under sections 196, 209, and 471 
ot the Indian Penal Code, and of Bhashi Kumar of Paikparah for od'ences 
under sections 195 and 205, Indian Penal Code, and for abetting Ohunder 
Kishore Dutt in the commission of offences under sections 196, 209,||and471 of 
the Indian Penal Code. Shashi Kumar Dey of Paikparah then applied to the 
Sessions Judge to have that older set aside, but the Sessions Judge on the 
19th September 1891 rejected the application, as he saw no ground to revoke 
it or in any way interfere with it. 

t349j The petitioner then applied to the High Court to have the sanction 
revoked, on amongst others the following grounds * — 

(1) That the sanction should not have been granted, because the original 
suit had been disposed of without any evidence being taken, and there- 
fore there was nothing on the record to give rise to any suspicion of an 
offence having been committed before the Court. 

(2) That the sanction should not have been granted, as there was no con- 
clusion come to nor any decision arrived at in respect of the guilt of the 
petitioner or the truth or otherwise of the document or evidence recorded 
by the Court when trying the original suit. 

(3j That section 195, read with section 476 of the Code of Criminal Proce- 
dure, contemplates there being sulhcient materials before the Court 
trying the original case on which to found cimrges, and in this case there 
were no materials whatever. 

(4) That the Registrar should not have gone beyond the lecord in the 
original case and was in error in acting solely upon extraneous facts in 
giving the sanction. 

On the 26th November 1891 a rule w as granted by a Bench of the High 
Court, consisting of O’Kinealy and Beverley, JJ , to show cause why the* 
sanction should not be set aside. 

The rule now came on to be heard. 

Babu Ilaresh Chunder Chakravatt for the Petitioner. 

Munshi Syed Shamsul Huda for the Opposite Party. 

The nature of the arguments appears sufficiently in the judgment of the 
High Court (NOKBIS and BEVERLEY, JJb, which, after setting out the*above 
facts oontinqgd^B follows : — 

The rule was argued before us on the 14th December 1891, and we took 
time to consider our judgment. 

In support of the rule it was argued that the sanction was illegal, because 
the Registrar ought not to have travelled outside the record of the Small Cause 
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Court case, which disclosed rfo foundation for the charges made. In other 
words, it was argued that the Registrar ought not to have made any 
enquiry ; and in support of [SdO^ the argument the following cases were relied 
upon : —Hurro Nath Roy and others [Petitioners) (7 W. R., 482), In re Kasi 
Uhunder Mozumdar (I. L. R., 6 Gal., 440), and Zemmda) of ^ivacjati v. The 
Queen (I. L. R., 6 Mad., 29j. 

The facts of the case of Hurro Nath Boy and others are as follows Sris- 
teedhur Dass, alleging himself to be a rnokuniridar, sued Hurro Nath Roy and 
others to have his mokuran right declared, and obtained a decree. On special 
appeal to this Court the case was remanded to the Lower Appellate Court in 
order to determine whether a document filed bv the plaintiff was a forgery. The 
Lower Appellate Court, without hearing the appeal, instituted an inquiry as to 
the genuineness of the document ^nd as to whether the defendant's written 
statement was untrue, and he required the personal attendance of the inukhtear 
who had verified the written statement. The muklitear did not appear * there- 
upon the appeal was struck off the file, and the rlefendants were required to 
appear in person. The defendants filed a special appe:d against the order strik- 
ing the appeal off the file, and also moved this Court to have the order for their 
personal attendance quashed. L. S. Jackson, J., after reading sections 10 and 
19 of Act KXIII of IHGl, says * — “ Under these two sections Civil Courts have 
power to refer to the Magistrate, or to make conmntmonts to the Sessions in 
oases coming under the Xlth or the XVTIIth Chapters of tffe Indian Penal Code, 
but they are to makc^orders of that kind when a witness or other person *shall 
appear to the Court ’ to have been guilty of auy offence, or when there shall 
'appear to the Court sufficient ground for amnvestigation ’ Jt seems quite 
clearly, I think, the meaning of these sections that the Civil Court must come to 
some conclusion in respect of the guilt of the party concerned, or the truth or 
otherwise of the document or evidence.” 

When the learned Judge says ” that the Civil Court must come to some 
conclusion in respect of the guilt •>f the party concerned, or the truth or other- 
wise of the document or evidence,**’ it is clear that he means to say that such 
conclusion must be ai rived at from something fihat transpires during the hearing 
of the case ; that the Civil Court cannot enter upon an altogether independent 
inquiry as to whether a primd facie case of an offence under the sections of the 
[3si:i Indian Penal Code, enumerated in sections 16 and 19 of Act XXIll of 
1861, is made out, for he goes on to say —“if on hearing the ajipeal in this 
case the Principal Sudder Amin had been of opinion that the plaintiff had 
produced a forged document, or that the defendants had knowingl> tendered a 
false written statement, he might have proceeded under the 16th or 19th 
section as the case might be.” 

a The decision in that case turned upon the construction to be put upon 
sections 16 and 19 of Act XXIll of 1861, the pro^isions of which have been 
reproduced in section 643 of the present Code of Civil Procedure. Those 
provisions deal with a case in \.diich a Civil Court of its own motion 
during the pendency of a case is of opinion that one of the offences therein 
referred to has been committed before it. It is no authority in respect 
of proceedings which are authorized to be taken hy the Code of Criminal 
Procedtir6. 

We shall examine these provisions latqr on. 

In the case of In re East Ghunder Mozumdar (1. L. R., 6 Cal., 440) the 
facts were as follows -In July 1868 Juggut Ghunder Mozumdar mortgaged 
certain property to Kasi Chunder Mozumdar to secure a certain sum of money 
with interest. In October 1878 the mortgagee presented under Regulation 
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XVII of 1806 a verified petition to the Oourt of Bajshahi fftr the foreolosare 
of the mortgage. Subsequently to the date of the petition, the Bajshahi 
district was divided, and the land, the subject of the mortgage, was included 
in the newly-formed district of Pabna. In December 1879 the mortgagor 
presented a counter-petition to the Bajshahi Court, alleging that the mortgage 
money had been paid in full, and in support thereof filed a registered receipt 
which, on the face of it, purported to show tMht the repayment had been made 
ni 1869, and prayed that the property might be declar<^ free from the mort- 
gage charge. The mortgagee denied the truth of these statements. In 
February 1880 the mortgagee presented a second petition to the Bajshahi 
Court, stating jJiat matters bad been amicably settled, and praying that the 
first petition mi^t be taken oil the file A decree by consent was accordingly 
drawn up and filed In July 1880 the mortgagor applied to the District [362] 
Judge of Pdbna for sanction to prosecute *the mortgagee under section 193, 
Indian i’enal Code, for the statements contained in the petition of October 
1878, and the Judge gave the sanction. The Court (GARTH, C.J., and 
Maclkan, J ) set aside the sanction upon the ground that the application for 
it should have been made to the District Judge of Bajshahi and not to the 
District Judge ot Pabna. 

In the course of his judgment Garth, G.J., made the following observa- 
tions It seems to me that the reason of the rule laid down in section 468 
consists in this, th^t suitors in a Court of justice ought to be allowed the 
fullest liberty of speech and action in support of their respective contentions, 
and so long as they use that liberty in good faith and honestly, they ought 
not to be subjected to malicious prosecutions. 

The Court which has the best means of forming an opinion upon the dond 
jidfis of the parties and the truthfulness of the witnesses is the Judge who 
hears the evidence, and therefore, upon that Court, or upon some superior Court 
whicli has the power of looking into the proceedings, the law imposes the duty 
of sanctioning or refusing to sanction criminal proceedings against the parties 
or their witnesses. 

*‘But if a c.ise is settled without any evidence being gone into, it seems to 
me that the Court in which the suit was broug'it has no opportunity of judg- 
ing of the botul tidrs of the claim or defence ; and if it has any power at all 
under such circumstances, which I very much doubt, to give its sanction to 
criminal proceedings against either party, 1 think it would be guilty of a great 
impropriety and indiscretion in so doing. In this particula** case no evidence 
wau g.jrie into. The proceedings taken by the mortgagee in 1878 were instituted 
under Begulatiou XVII of 1806, which does not make it necessary that his 
petition should even he verified in the ordinary way. The suit was subsequently 
compromised by consent, each party paying his own costs ; and it seems 
me that as no evidence was given on either side, ib was quite impossible for 
them to form anything like a correct judgment as to whether the mortgage 
money had or had not been paid when the proceedings were instituted in 1878.’* 

[353] These observations are entirely obiter ; they were in no way 
necessary for the decision of the case ; they were apparently not concurred in 
by Maclkan, J., who based his judgment simply “ on the ground that the 
Court of the J^^dge of Pabna and Bogra was not the Court before v^ibh the 
alleged offence was committed.” 

We are unable to agree with the observations of Garth, OJ. It appears 
to us that the provisions of s. 471 of Act X of 1872, the Code of Criminal 
Procedure then in force, escaped the attention of the learned Judge, as it does 
not appear to have been referred' to either in the ar^pment or in the judgment. 

'ii. 
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That section runs as follows : - “When any Court, Civil or Criminal, is of 
opinion that there is sufficient ground for inquiring into any charge men- 
tioned in Bs. 467, 468, and 469, such Court, after making such preliminary 
inquiry as may bo necessary, may either commit the case itself or may send 
the case for enquiry to any Magistrate having power to try or commit for trial 
the accused person for the offence charged.” 

That section seeips to us clearly to contemplate the making of a prelimi- 
nary inquiry when the materials already before the Court are in themselves 
insufficient to establish a primd facie case, or when the Court is sought to be 
put in motion after the termination of the original proceedings. It seems diffi- 
cult to imagine why the Legislature should have distinctly recognized the 
possibility of a preliminary inquiry being necessary if it intended a Court to 
act only upon materials presented 4o it during the hearing of the case. 

The decision in Zemindar of Stvagiri v. The Queen (I. L. R., 6 Mad., 29) 
followed the of Gar^H, C.J., in Kasi Chunder Mozumdai's case, and 
we are unable to agree with it. 

Since these cases were decided the provisions of the Code of Criminal 
Procedure upon the point under consideration have been altered and enlarged. 
Section 468 of Act X of 1872 provided that ” a complaint of an offence against 
public justice described in ("certain sections) of the Indian Penal Code, when 
sttch offence is committed before or against a Civil or Criminal Court, shall not 
be entertained in the Criminal Courts, except with the sanction of the Court 
before or against which the offence was committed, or of some other Court 
to which such Court is subordinate ” Section [884] 195 of Act X of 1882 
provides that “ no Court shall take cognizance of any offence punishable 
under ” the same section “ when such offence is committed m or in relation to any 
proceeding in any Courts except with the previous sanction, or on the complaint 
of such Court, or of some other Court bo which such Court is subordinate.” 

Then s. 476 of Act X of 18H2 provides that “ when any Civil, Criminal 
or Revenue Court is of opinion that there is ground for enquiring into any 
offence referred to in s. 195, and committed before it, or brought under 
its notice in the course of a ludicial proceeding, such Court, after making any 
preliminary inquiry that may be necessary, may send the case for inquiry or 
trial to the nearest Magistrate of the first class, and may send the accused in 
custody or take sufficient security for his appearance before such Magistrate, 
and may bind over any person to appear and give evidence on such enquiry 
cr trial.” The powers conferred by this section are much more extensive than 
those conferred by s. 471 of Act X of 1872. 

Now, upon the facts as above stated, we think that it is clear that a Civil 
. Court, viz., the Registrar of the Sealdah Small Cause Court, had ground for 
enquiring into an offence referred to in s. 195, Code of Criminal Procedure, 
and committed before it, viz., an offence by Shashi Kumar Dey of Paikparah 
under s. 205 of Indian Penal Code of falsely personating Shashi Kumar 
Dey of Khilparah, and in such assumed character confessing judgment , and 
we are further of opinion that it was competent to such Court to make a 
preliminary inquiry and thus satisfy itself whether a primd facie case had 
been tosTde out for granting a sanction. ^ 

It is clear that the alleged personaticyn and confession of judgment took 
place in the Small Cause Court, and under s. 195 of the Code of Criminal 
Procedure no Court could take cognizance of that offence except with the previ- 
ous sanction or on the complaint of that Court. It is equally clear that upon 
the record of the suit as it stands no sanction could properly have been given, 
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inasmuch as it does not disclose either tife personation or the confession of 
judgment. Unless, therefore, the Court was at liberty to make a preliminary 
inquiry and travel outside the record, the charge against the petitioner could 
never have been tried. 

CSSB] Whether sanction was necessary for tlie proceedings against the 
petitioner for an offence under 8. 195, Indiai^ Penal Code, and for abetment 
of offences under ss. 196, 209, and 471, we express no opinion. Supposing 
that sanction was necessary, we think it was rightly given. Neither do we 
express any opinion as to the legality or otherwise of the sanction accorded 
for the prosecution of Chunder Kishore Dutt, as his case is not before us. 

We are thus of opinion that the rule should hr discharged. 

Bute diHchargpd. 

H.T.H. 


NOTES 

[ See alHo (1897) ‘20 lUad,, 889. ] 


[ 19 Cal. 855] 

CRIMINAL MOTION. 

Th(il6ih B\ibruary, IH9^4. 

Present . 

Mr, Justice Norris and Mr Justice Beverley. 


Gobind Chandra Heal Petitions 

versus 

Queen-Elmiu’esH Opposite Party. ’ 


False evidence— Omi<sf on to piove that acniseci wan sworn or affirmed hefoi(^ 
giving hi^ evidence — Penal Code (Act XTjV of liOO), hh 191 — 19-3 — 
Oaths Act (X of IH/S), ss. 6*, L?, and 14. 

The offence of mtuntion.illv giving false ovidcncr, rrfurred to in s. 198 of the I'cnal Code, 
may committed, although the person giving oidutice has iiuiLber been sworn nor affinriod. 

The petitioner ui this case was tried by the Deputy MagAtrate of Faridpur 
for an offence under s. 193 of the Penal Code, and convicted and sentenced 
to two years’ rigorous imprisonment. The charge arose out of certain evidence 
given by the petitioner in a trial before the Sessions Judge of Faridpur, 
when he contradicted the evidence he had given in the same case when 
under enquiry before the Deputy Magistrate of Madaripur. It was proved 
that before giving his evidence before the latter Court, the petitioner was duly 
affirmed, and his deposition before that Court was put in, but there was no 

* CnmiTiril Motion No. 53 of 1892, against the order passed by J. Poaford, Esq., Scb- 
sions Judge of Faridpur, dated the 28th of November 1891, affirming the order passed by 
Baba Jnanendra Nath Lahiri, Deputy Magistrate of Faridpur, dated the 12th of November 
1891. 
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evidenoe bo show that he iiad been affirmed or any oath administered to him 
before giving his evidence in the Hessions Coui-t. 

Before the Deputy Magistrate of ITauidpur it was urged on behalf of the 
petitioner that the want of that evidence was fatal to [356] the case, but this 
objection was overruled, as the Magistrate considered that, having regard to the 
provisions of s. of the Oatl^e Act and s. 114 of the Evidence Act, be 
might presume that the oath or aflirmation was duly administered to the 
accused in the Sessions Court, and as he found that it was clearly proved that 
the accused had made the two contradictorv statements, lie convicted him 
and passed the sentence referred to above. 

Against that conviction and sentence the accused appealed to the Sessions 
Judge, and on that appeal being rejected, he moved the High Court, and a 
rule was issued whicli now came on to he heard 

Babu Orija Snnkiu Mozonmdar for the petitioner in support of the rule. 

Mr. KiUtu (Deputy Legal Roinenihrancei) foi the Crown, contra. 

The onlv ground upon which the rule was issued, and argued at che 
hearing, was that the conviction could not be sustained ui the absence of 
evidence that the accused had been dul\ attirmecl before the Sessions Judge 
before giving his evidence. 

Mr. Kilhy (showing cause).- The offence punishably undei s 193 of the 
Penal Code is inteetionallv giving false evidence in anv stage of a judicial 
proceeding. By s. 191 whoever, being legally hound by an oath (which 
is mot the case before the Court, as tlie accused, being a Hindu, could not be 
legally bound bv an oath,— .see Oaths Act, s 0), or by anv express provision 
of law to state the trutli, nuikesanv statement wliicli is false, is said to give 
false evidence By s 14 of the Oaths Act everv person giving evidence 
on any subject, before any Court, is hound to stste the truth. The idea 
of the oath, viz., that tlie person swearing renounces the mercy and 
imprecates the vengeance of Heaven if lie do not speak the truth, the idea of 
binding the conscience of the witness, which still piovails in Plngland, and 
which in former times led to the swearing of li nidus on tlie Tulsi and Ganges 
water, and of Muhammadans on tho Koran, finds no place in the Oaths Act. 
The superstitious or religious sanction lias been disregarded and the legal sanc- 
tion alone is relied upon. Tho law in effect says to the witness (s, 13) 
whether or not you have made an oath ^367 j or afliimation, and notwithstanding 
any irregularity in the form of such oath or affirnnition, if you give evidence 
in a Court of Justice, vou nlust speak the truth (s. 14) or be punished 

Tho diffeienco between the English and Indian law on the subject appears 
in a striking manner, by comparing an indictment for perjury with the form 
of charge laid dowm in the Criminal Procuduro Code The latter is merely to 
the effect that the accused in the course of the trial made a statement while 
giving evidence which he. know or believed to be false or did not believe to be 
true, and it is unnecessary even to allege that he had been sworn or affirmed, 
whereas in England the due taking of the oath is a material part of the 
indictment, and must ho proved. Here, therefore, it is, I submit, not necessary 
to pi»v« that the accused was either sworn or affirmed, the mere fact of his 
having given false evidence being sufficient to justify a convic®k»n;under s. 193. 

In England, again, no person can gtvo testimonv upon any trial until he 
has given an outward pledge that he considers himself responsible to God for 
the truth of what he is about to narrate, and, if he be insensible to the 
obligations of an oath, whether from irreligious opinions or weakness of 
understanding, because he is an atheist ora child, he cannot be sworn ; whereas 
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by 3. 118 of the Evidence Act all that is necessary is that the witness shall be 
able to understand the questions put to him and be capable of giving rational 
answers t(> chose questions. Matters of religious belief or disbelief are 
completely disregarded. 

In this case the person called to prove the making of the affirmation in 
the Sessions Court says that it is the invariable practice of the Court to affirm 
all witnesses, but. he cannot remember whether the accused in this case was 
affirmed or not. In The Queen v. Sewa Bhogta (14 B.L.R., 294), a Full Bench 
have held that the intentional omission to affirm a witness did not affect 
his testimony. 

Babu Grija Simkur Moznomdat (in supiiort of the rule). — The words in 
s. 191 of the Penal Code “ being legally bound by an oath must be read 
as including an affirmation, and must be read as distinct from the rest of the 
section, which it muse be taken was framed to meet cases other than that of 
giving evidence during the course ot a trial, ^>ection 13 of the Oaths Act only 
|[S98j provides that the omission to administer, or irregularity in administering 
an oath or affirmation, should not invalidate the proceedings (that is, the 
proceedings in which the evidence is given), or render the evidence given 
inadmissible, or iffect the obligation of the witness to state the truth, and does 
not in any way affect this (piestion It could never have been the intention 
of the Legislature to provide that evidence should be given on oath or solemn 
affirmation, and vet that to sustain a conviction under s 193 it is unnecessary 
to prove that the law has been complied with. 

The judgment of the Court (Norkis and Beverley, JJ.) was a« follows; - 

It seems clear that tlio offence of giving false evidence mav be committed, 
although the person giving evidence has been neither sworn nor affirmed. 

The rule must therefore he discharged. 

H.*T. H Buie discharged and conviction upheld 

NOTES. 

£ A Bimilar dt'Cibion wm*- giwii in (189 J) 36 Bom , SfiS , see alw) (1888) 30 All., 207 cfnitra.^ 
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ORIGINAL CIVIL. 

"Ihe 6th Aprils 
Present : 

Mr. Justice Trevelyan. 


La.nd Mortgage Bank Plaintiff 

• vei'sus 

Sudurudeen Ahmed Defendant.'*' 


Jurisdiction^ Specific performance— Letter s Patent, 1865, cl. 12 — Suit for 
land — Land situate without local limits of jurisdiction, 

A vendor, having obtained leave to sue under ol 12 of the Letters Patent of 1865, sued 
in the High Conn to enforce, mter aha, the specific performance of acontract entered into by 

Original Civil Bnit No. 842 of 1891. 
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the defendant for the purchaRe of certain land situated in the district of Burdwan, and in 
the alternative for damages. Held, that, as far as the above-mentioned objects of the suit 
were concerned, the suit was not one for land within the meaning of that clause. 

This suit was brought to enforce specific performance of an alleged contract 
for the purchase of a certain patni taluk situated in the district of Burdwan. 

The plaintiff Bank alleged that on the 16th September 1890 an agreomont 
was entered into in Calcutta by and between the Bank and the 

defendant for the sale by the plaintiff Bank to the defendant; of a patni taluk 
(Satsaykea) situate in the district of Burdwan for the sum of Es. 85,000, and 
certain other sums set out in a certain letter ol the 12th September 1890. 
This agreement was alleged to be embodied in two letters — one from the defend- 
ant to the plaintiff Bank, the other from the plaintiff Bank to the defendant, 
dated, respectively, the 12th and L6th Septomher 1890, such letters having been, 
on those dates, respectively, written in Calcutta and interchanged between the 
parties ; the letter of the 16th September having lioen posted and registered at 
Calcutta on the 18th September 1890 to the address of the defendant at 
Satgachia in the district of Burdwan 

The plaintiff Bank obtained the usual leave under clause 12 of the Letters 
Patent of 1865, and prayed {a) for specific performance of the contract : and (5) 
in the alternative that the property might he sold by the Court, and the sale 
proceeds applied in compensating and making good to the plaintiff Bank the 
amount of the purqjiase money, and other moneys payable under the contract ; 
and that if the proceeds of such sale should he insuiheient to cover the plaintiff 
Bank’s claim, then that the defendant should he ordered to pay any deficiency 
to the plaintifi Bank with interest , or (c) tfiat the defendant might be directed 
to pay such sum as the Court should consider reasonable as compensation for 
breach of contract. 

The defendant denied having entered into the cfintracb, and, amongst other 
matters (to which it is unnecessary to refer), pleaded tliat the suit, being one 
for land situated in the district; of Burdwan, could not be tiled in the High 
Court. 

The suit came on for settlement of issues, and amongst the issues framed 
was the following: — Whether this Court has lurisdiction to trv the case? 

The Ofliciating Standing Counsel, Mr. Puffh (with him Mr. Iltll), for the 
plaintirf.- 1 contend that the Court has jurisdiction Ho/kar ( H. IT, Shrtmat 
Makaraj Ydshvanti av) v. Dadabhat Cursetji Ashhionar (I L E., 14 liom., 353). 
In Sreeaath lioyw, Calltj Doas Ghose (1. L E., 5 Cal., 82) no decree was asked 
for for specific performance of the agreement, or with regard to the mufassal 
properties. In Kelhn v. Fraser [I L E, 2 Cal., 445 (463)1 the Chief [360] 
.Justice distinguishes the authorities cited, and particularly Tke Delhi and 
London hank v. Wordie (I. L. E„ 1 Cal., 249) from the case before him A direct 
authority is to bo found in Bamdhone Shaw v. SrvcmutUj Nobnrnoncy Dossee 
[Bourke, 218 (223)] There is no question of title in tins suit I do not ask for 
possession of land, nor of any interest in land, but having entered into a 
contract in Calcutta, I am entitled to have it specilicallv performed in Calcutta. 

Mr. Jackson (with him Mr. Evans and Mr Ahdiir Rahman) for the 
defendant. — The case is concluded by authority for the defendant In Sreenath 
Boy V. Gaily Doss Gkose [I L E.. 5 Cal , 82 (85)1 it wash^widly alleged that it 
was a suit for land ; all that was sued for-was to compel the specffic performance 
of a contract — the execution of a piece of paper. PONTIPEX, J , however, said 
that, " so far as the suit is a suit specific performance of the agreement with 
respect to land, the defendant’s contention is correct. I have no jurisdiction 
to make a decree in that respect.*' 
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Kellie v. Fraser (I. L B., 2 OaL, 445) is not cited in the Bombay decision, 
and does not alter the law as laid down in The Delhi and London bank y. 
Wcrdxe (I. L. B., 1 Cal., 249) ; that case is directly in point, on the question 
whether this suit is a suit for land ** within the meaning of clause 12 of the 
Letters Patent. It has been contended that that ruling on this point is a dictum 
only, but I say it is a direct decision. Mr. .lustice PoNTiFEX was a party to 
both the decisions in KcUte v. Fraser (1. L. B , 2 Gal , 445) and The Delhi and 
London Bank v. Wordip (I. L, B., 1 Cal., 249). 

The plaintiff here wants a sale of the property, and further asks to bid at 
such sale. The whole intent of the Letters Patent, clause 12, is to prevent such 
suits as the present being brought. A suit for land is a suit for, or concerning, 
land. In The Delhi and Landun Bank v. Woidie (1. L. B, 1 Cal., 249), the 
Court, aftei taking into consideration the two sides of the question, considered 
that, having regard to the ohiect of the suit, it was iiupossible to say it was not 
a suit for land. As to the Bombay case, the Cuurt does not put the ground of 
its decision on clause 12, but on ll'e ground that the suit was one which the 
Courts of Equity in England would entertain, and on the fact that the 
High Courts in India have all the powers of a Court of Equity in England for 
enforcing their decrees in fSfil j peisonain. But the tendency of the Courts in 
England at the present tune is not to grant relief out of their pmsdiction, — see 
De Sousa V. British South Afncan Company (Truu^s' Law Reports, Vol. VIII, 
p. 369) decided on the gOth February 1892 b> Lawuanc’K and WJUGHT, JJ.<, 
wheie all the late oases on the subject are cited. What* is int*uided by the 
w’ords suit for land ” in clause 12 of the Letters Patent is the sole question. 

In In re Hawthorne, Gtaham v. Massey (L B., 23 Oli Ibv., 743L the 
Court held that a contested claim to land situated in a L)Lcign cv>untry, the 
parties being resident in England, could not be heard foi want oi jurisdiction. 

Trevelyan, J. — A similar question was, 1 think, laised before me in t^e 
case oi Kaatt Chunder Tut Chaiidfny v. hfssury Mohun Uoy ' and there argued. 

* Keguiar Suit Nc* '2\)b of iHHG. 

Present . 

Mr. Justice Trevei yan 
, Kanti Chunder Pal Cljaiullnw 

ucrsiis 

Kissory Mohun Boy 

This suit came on for huariiig on settilument of ]h.suus on .ianuarv I'JLh, 1887. The faefis of 
the oaHe, in so fara» ihcy havu any beaiiiig upon the ijuestion nf juiisdietion, .ire i.afticionlly 
stated in the judgment of the Court, which, omitiing the immLilerial portion, was as 
follows ; — 

TBBVELYAN, this case there w.i'. an application to bake the plaint off the file, 

and at my suggestion the suit was set down l<>r setllcinent of issues. 

As originally framed, the plaint recited a mortgHge tri sol are the sum of Bs. 10,000 with 
interest at S6 per cent, per annum. The 3rd paragrapli alleged that of that sum of Bs. 10,000 
the plaintiff received Bs. 1,000 only fiom the defendant, and the defendant refused to pay 
the balance to the plaintiff or spend the same on his behalf, though frequently requested so 
to do. The 4th and la&t paragraph stated that the plaintiff willing to repay the said sum 
of Bs. 1,000 received from the defendant, together with surh interest as the Court mig^t 
order. * ^ 

The let paragrimh of the prayer of the plaint asked that the dofendaut be ordered, on 
the payment of ^hd**bum of Bs. 1,000, together with interest, to re^cunvey the mortgaged 
premises to the plaintiff at the cost of the defendant. The 2nd paragraph asked that the 
defendant be ordered to pay such compensation to the plaintiff as to this Court shall seam 
right. There were then prayers for costs and foi further and other relief 

When the first application was made to take the plaint off the file, 1 gave the plain- 
tiff leave to amend the plaint. He has* altered the 3rd paragraph by enlarging collusion 
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C398] Mr. Jackson , — The case of Bamdhonp Shaw v. Srcemutty Nobu- 
money Dossee Bourke, 218 completely fails to bear out what is said about it 
by Mr. Bourke , such a suit ought not to lie here. 

Thevelyan, J. -In that case there was an a])peal which was heard before 
Morgan and Phear, JJ., and the latter said that the })i‘op0i’ Court to sue in was 
the Zillah Court but did not sa^ that such a suit could not bo brought in the 
High Court. He dismisses the suit as against Sumhou Chundra, the person 
outside the jurisdiction. 

between tlic defendant, and some* persons who aro not parties l.n tins -.mt, lie has altered the 
4th paragraph by submitting his willniguesa to pa\ tlu- Lis. i.OOO .irul mte rrst, “ should the 
C^ourt BO order,” and hu has addend a 5th p.iragi.iph in ihf hillnwmg words 

“That the pl.iintii! would not have* executed tljf ^,tid nmrlg.igc dt*( d bat trtr various 
false representations and indiicomoiits liv the s.iid rl(>fcnd.int ihat i.hc said rupees ten thou- 
sand would be paid to him or spoilt on hi‘i bch.ilf fur tlif purpost s .if tb'* s«id .ippcal, and the 
reloaso of his said attached properties, but the said mom \ has m.t been paid or spent.” 

He ban also substituted fur the 1st paragraph id liio pr.i\(*r the following — 

”1. That the mortgage contract be declared \oid and the nuTtgage deed of the 13th 
of October 1386 bo cancelled and set aside.” 

(Hir Lordship then proceeded to deal with other qncsti.Mj‘- raised it the bearing and 
eontinued)-— Two other qiiostimis have been argued beiore me J’hc lirst lai-es a question 
ot juiittdiction . the second has icferencc to another suit, whieb was filed before this 
suit, and raises the question whether a portion of this suit should not await ihe decision of 
the other suit. ^ 

The 1st of those questions is whether this is a ” suit for land'’ within the meaniiigof 
the Charter. 

The land which was charged bv the mortgage is outside the liiuiis of Calcutta. The 
decision of this querttioii of juiisdiction does not, however, dispusi of the suit, as the only 
issue of fact, viz.- ** What sum was advanced b\ defendant ti' pl.iiiitifT on the security of 
the mortgage deed mentioned in the plaint ” must be tried 

There is in the mortgage deed a covenant for the r(pa\m(*nt of the money, and as the 
defendant resides in Calcutta, and al^o as the cmitrait was itiadu ni Calcutta, this Court has 
jurisdielu ii to try this issue, and, with referenc to thtpensoiial covenant to make a deoUra- 
tiou as to the amount of moiUM idvaiiced The following is.siie must be tiJed, namelv — 

What sum was advaiici-d to the pLniitilf by the defendant on the security of the 
mortgage deed mentioned in the plaint ? 

If the plaintiff failed in this issue, it would heoomi* unneet ssary to try the question of 
juiisdictiou, but as it has been full} aigued before me, 1 tlniik tliar 1 ought to decide it now. 

The plaintiff’s c.ise is that he executed in favuui of the dcfindaiit .1 deed charging hi.s 
piopcrtN with a sum of Rs 10,000, ytt that the deleiidaiiL oiiI\ adv.itieed him Rs 1,000. 
The relief that the pljiiitiJT would be entitled to would be a declaration n leasing the pioperty 
from the charge of Rs 9,000 and the interst thoreon He is not entitled to sue for redemp- 
tion, as the tune lixed for the payment of the mone} has not vet expired As there has been 
a default »ii pavment oi inttiesi, the mortgagee can enforce pavmeiit of the pniieipal. but I 
think it iselearthat the plaintiff cannot take ad Mintage of his own def.iiilt and sue for 
redemption. 

There have hooii, as 1 have pointed out, certain amendments in the pnivi-r of the plaint, 
but those aineiidmontb are not, 1 think, very material, and thi y io not alter the real object 
ol the suit. 

The leading cases on the coustruetiou of clause 12 of the Charter have been cited. It 
IS, I think, settled law that suits for toreclosure or sale and lUits lor redemption are suits for 
land within the meaning of clause 12. 

The present suit has been compared to a suit for specific performance of sn agreement to 
sell land, which, uccording to Mr. Justice NORMAN in .1 case reported in Bourke’s reports, is 
not a suit mr land, but accordiug to ROnTlFEX, J . , in the case of Steeruilh l^y v. Cally Doss 
Ohosc (I. L. R , 5 Cal., 82), is a suit for land, but 1 do not think that this suit is on the same 
footing as a suit for specific performance. It seems to me that a huil of this kind, although 
in form not a suit for redemption, has much in common with a suit for redemption. A suit 
for redemption is brought to relieve the property from a charge and to obtain a reconveyance 
ot the property. The object of this suit is to release mortgaged property from the effect of 
a mortgage deed, and this suit in reality seeks to re-transfer property to the mortgagor freed 
from the charge. 
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Mr. Jackfton , — In Bagram v. Moses (1 Hydo, i^84) Morgan, J., doubted 
if there was jurisdiction at all, and in Juggodumba Dosseev Puddowoney Dossee 
(15 B. L. R , 3l8) where the land was outside Calcufiia, the parties dwelling in 
Calcutta, the Court held that it had jurisdiction, and that it was not a suit for 
land. You cannot create jurisdiction so as to bring a case within the principle of 
the Chancery [3631 cases in England. Both MahKBY and PONTIFEX, J.I., m 
Jiiggodumba Dossee v. Puddomoney Dossee (16 B. L. R , 318) say that every suit 
with reference to land is a suit for land within the meaning of clause 12. In 
Jivggemaitth Doss v. Bninath Doss (1. L. R , 4 Cal., 322) it is said that a suit 
to recover title-deeds, although it mav involve a question of title, is not a suit 
for land , hut this is contrary to Wright, J 'scase reported in the Times' Law 
Reports, in which he savs. “ wherever vou got a question of title to land at 
once tho jin'isdiction is gone.'* In Jairam Sarayan Hajc v Atmara^i Naruyan 
[iaje (1. L. R., 4 Bom., 482) a suit for partition was hold to he a suit for land. 

Tkevel\an, j.— I n clause 12 the words “ or in all other cases if the cause 
of action shall have aiisen ” should be treated as being in brackets. 

Mr — Tlia words of the clause are to he construed in tfie ordinary 

way. A suit (or land ” means a suit ‘‘ for or [SBliJ concerning land ” Here 
the suit is tor the purpose of compelling the defendant to fulfil an agreement 
to buy land. The^case of Kellie v Fuiser (T. L. R., 2 Cal , 445) is put upon 
the ground of Paget v. Ede (L. R , 18 Eq., 118) and Pm v Lord Baltimore. 
fl Vea., Sen , 441), but the autliors of White and Tutor’s Loading Cases in 
Equity (Gth ed ), Vol 2, p 1075, say that “ the claim to affect foreign lands 
through the person ot the party must be strictly limited to those cases in which 
the relief decreed can ho entirely obtained through the pai'ty’s personal oliedience *’ 

Mr. Pnqh in leply, 

Trevelyan, J.- -Tins case has come before me on settlement of issues The 
issue which 1 have now to decide is as to whether this Court has any jurisdic- 
tion to try tins suit. The lemaining issues will have to be determined hereafter 

[363] The suit is brought by the vendor of a patni taluk situate in the 
Buvdwan district to enfoicc specific performance of the contract. A portion 
of the contract was made in Calcutta, and leave to sue has been obtained. 
The title is accepted in the contract All the plaintitf really wants is tiie money 
for whicli he has contracted to sell the patni, though of course the relief is 
more complicated tlnm in a mere suit for money. 1 will only now consider the 
(u) and (cj pottions of the iiravor of the plaint. The first seeks tlie ordinary 
relief in a suit for specific performance, viz , that the agreement may be 
specifically performed, that a proper transfei may be settled, and that upon the 
execution and registration of the transfer the defendant may be ordered to pay 
the money. The Ic) portion asks for damages. 

The question is whether this is a suit for “ land ” within the meaning of 
the Letters Patent 

In The Delhi and London Bank v IVordic [I L R. 1 Cal , 249 (263)J , a suit for land is 
defined being a suit for the purpose of acquiring title or control over land. Icuthr later case 
of Kellie v. Ft^er fl. L. R., 2 Cal , 445 (463)] the then Chief Justice, Sir RlCH^KO GaBTH, 
says It fvill be observed, however, that m all. or almost all, the cases upon which the 
appellant relies, the suit was brought for the purpose of acquiring the posHehsion of, or of 
establishing a title to, or an interest in, the property which was the subject of dispute, more 
particularly in the case of The Delhi and Lpndon Bank v. Wordw, [1. L R ,1 Cal., 249 (263)j 
where the object of the petitioner was to establish the title of oertain trustees to a share in a 
portion of the trust property claimed by a person of the name of Lightfoot, and th« establish- 
ment of this title was an essential element of the entire claim.” MaCPHBABon, J., also points 


694 



SUDCBUDEKN AHMED [1892] I.L.B. 10 Cal. 866 
e 

[ 866 ] A great tnany authorities have been cited to me, but I do not think 
that, so far as their application to the present case is concerned, there is any 
difference between them: The chief cases cited before me were liamdlume 
Shaw V. Srf*emutty Nohumoney Dossee (Bourke, 218), The Delhi and London 
Bank v. Wordie (I. L. K, 1 Cal . 249), Kidlie v. Fraser (I. L. R.. 2 Cal.. 445), 
Sreenath Roy v. Cally Doss Ghose (I. L. R , 5 Cal., 82), and Holhar (H. H, 
Shrimant Maharaj Yashvantrav) v. Dadabhai Cursetji Ashhiirner (1 L. R., 
14 Bom., 353). BamdhoneShawv. Nohmnoney Vosw (Bourke, 218) has not 
been very accurately reported, but I have referred to the original judgment, 
and 1 think it clear that in that case Mr Justice Norman held that a suit for 
specific performance would lie. That was a purchaser’s suit. 

It seems to me that, having regard to the expressions used in KeMie v 
Franer (i. L R., 2 Cal., 445), and ^he Delhi and London Bank v. Woidie^ 
(I. L. R., 1 Cal , 249) as to the meaning of a “ suit for land,” that there is a 
distinction between a vendor’s suit and a purchaser’s suit for specific 
performance. 

The question as to whether a purchaser’s suit would lie is one which 1 
need not decide here 

In The Delhi and London Bank v Wendte fl Ij. R , 1 Cal , 249), CarTH, 
C.J., at page 263 of tlie Report, defines a " suit for land ” as a suit for the 
purpose oi acquiring title to or control over land. In EvUwf v Fraser (I. L R., 
2 Cal., 445) the i? am e« learned Judge sav^^ : - It will he observed, however, 
that in all, or almost all, the cases upon which the appellant relies, trhe suit 
was brought for the purpose of acquiring possession of, or establishing a title 
to, or an interest in, property which is subject to dispute.” 

In Syeenaih Roy v. Cally Doss GhosCy (I L R , r5 Cal , 82) Mr Justice 
PoNTIFEX held that a suit for specific performance was a suit for land within 
the meaning of the Letters Patent But that was a purchaser’s suit, and as the 
object of a purchaser’s suit is to get possession of the land, it might bo properly 
described as a suit for land. 

The }Sombay case to which I have been referred goes mucli further 
than it is necessary for me to go in this case. Tliat was practically 
a purchaser’s suit and was put upon the authority of [367] Payet v. Fde 
(L. R., 18 Eq., 118), Mr JacKBON has cited a decision of Mr. Justice 
Lawrancp: and Mr. Justice WllKiHT, decided on the 20fh of February last 
[DcSousa V British South African Company {Times' Law Reports, Vol. VIII, 
p. 369)] . That case, there is no doubt, shows the present tendency of 
the English Courts to abstain from interfering even in personam where the 
matter concerns land outside their jurisdiction But I do not tliink, myself, 
that this case depends on those English cases. It depends entirely on wliat 
is a “ suit for land ” within the meaning of the Letters Patent. 

So far as the paragraphs of the prayer of the plaint in this case under the 
headings (a) and (c), I do not think that this is a suit for land It is not a 

out that in The Delhi and London Dank v Wordie [1. L E., 1 Cal , 249 (263)] the question 
of title arose <iud the suit was held to be for land. 

A suit for the purpose of declsring an interest in land is a suit for land, and that is in 
reality the object of this suit. ^ ^ * 

I must hold here that, so far as the suit seeks to discharge the land from the obligations 
imposed on it, it is a suit for land, and that 1 can only deal with this suit so far as it seeks 
to obtain a declaration with regard to the covenant to pay the money 

(His Lordship then dealt with the remaining questions raised in the suit, and directed the 
case to be set down lu due course for trial of the issue of fact.) 
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suit to sell or acquire possession of or title to land in any sense. Clearly it 
does not come within the definitions given by Sir R. GarTH. I decline to hold 
that wherever land has anything to do with a suit tI is therefore a “ suit for 
land.” I must go so far as that to accept Mr. JACKSON’S argument. 

If the framers of the Letters Patent had intended to exclude the jurisdic- 
tion of this Couit in tlie wav suggested, they would have used different words. 

I hold that, having regard to everything except paragraph (b) of the prayer 
of the plaint, this is not a suit for land. I am inclined to hold that, so far na 
that paragraph is concerned, this is a suit for land, but it is rot necessary to 
determine that question now, as the light to relief under that prayer cannot 
be determined until the facts are found. 

The case must he set '^own for final disposal for determination of the 
remaining issues, which are-- 

(1) Was tliore a concluded and binding arrangement for the sale of the 
property mentioned in the plainr/? 

(2) If so, what is the legal effect thereof*^ 

(3) To what relief, if anv, is the plaintiff eniitled ? 

The case must go to tlie bottom of the remanet list Tlie costs of the 
settlement of issues will be costs in the cause. 

Attorneys for Plaintiff ■ Me^^sra Sanrlpr^on and i'o 

Attorncv for Defendant Hahu C/. C Dhur, ^ 

T.A.P 


NOTES. 

[Similar ruling'' gi^cn in (1900) Cal., 1005 , (1009) 30 Cal . 59 ; (1912) 39 Oal.* 
739; (1903) 27 Mad , 157 , (1901) 2H Mad.. ‘227 , (1909) 33 Mid , 131 l.iii th« Bombay High 
Court hafi given a re^tricttd lupaniitg — (1H97) 2o Bom., 22 ; (1398) 22 Bom., 701 , (1905) 29 
Bom., 249 , 7 Bom. L R., 319 ] 


raesj smali. cause court reference. 

The IHth March, 

I*RESKNT 

Sir W. CoMEH Pkttieiiam, Kt, Chtkp Justice, Mr, Justice Prinsep, 

AND Mk Justice Norris 

Orr 

verms 

Norendra Nath Sen and others.*' 

Aiiortiey's hen- Costs — Change of atiorneys during a pending suit — Costs 
of both aiiornegs realized by the second attorney-- Lien, Attorney's, 

Case in which, upon a change of attorneys during the pendency of a suit, thert^ being no 
express agrei^ln^it as to the first attorney's costs, it was held, that the second attorney, on 
recovering the costs of both attomev*' from the client after notioe that the costs of the first 
attorney were unpaid, did so on behalf of the first attorney to the extent of his share of 
the costs <1 

* Email Csnse court Reference No, 4 of 1891, made by G. C. Sconce. Esq., Chief Judge 
of the Court of Small Causes, Calcutta, dated the 18th of April 1891. 
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This was a reference to the High Court made by the Chief Judge of the 
Small Couse Court. The material facts and findings were as follows ' — 

The plaintiff, Mr.^Orr, was the attorney for T1 akamoney Dassee in a suit 
of Thakamojiey Dassee v. The Secretary of State, in respect of which Thaka- 
money owed to Mr Orr a certain sum for costs. While the suit was pending. 
Thakamoney, wilh Mr. Orr’s consent, changed her attorney and engaged Messrs. 
Sen and Company, the members of that firm being Norendra Nath Sen and 
Kamini Kumar Guhu. The order for change of attorneys made no mention of any 
undertaking on the part of Messrs. Sen <fe Co. to secure the payment of Mr. Orr’s 
costs, and no suoli undertaking was found to be proved. On Thakamoney Dassee 
obtaining a decree against the Secretary of State in the above suit, Mr. Orr 
sent his bill of costs to Messrs. Sen & Co., with the words no advance ” 
written at the foot, and it was proved that Messrs. Sen & Co. understood by these 
words that no part of Mr. Orr’s costs had been paid. Subsequently, Messrs. 
Sen A Co. had their own, and also Mr Orr’s hill, taxed as one bill, and received 
the whole amount due thereon, and on learning (as they alleged) from Thaka- 
money’s manager that Mr Orr had been paid his costs, they made over the 
amount of Mr. Orr’s bill to the manager 

[3693 Mr. Orr now sued to recover from Messrs. Sen A Co. and Thaka- 
money the sum of Eisr673-H, his taxed costs, and prayed for a declaration that 
the defendants, Messrs. Son & Co , were trustees for liini The Chief Judge 
was of opinion thaUthe words “ no advance” constituted notice to Messrs. 
Sen & Co. that the plaintiff’s costs had not been paid, and that they were not 
justified in paving the money over as they did, and thus defeating the plaintiff’s 
lien, and that the case fell within the principle of Dea'l v. JJupper ((> T. II., 
361) and Ormorod v. Tato (1 East., 463). He therefore gave ludgment against 
Messrs. Sen A Co, and Thakamoney Dassee, but at the request of the 
defendants Messrs, Sen & Co. made such judgment contingent upon the opinion 
of the High Court, to whom he referred the case, setting out the above facts. 

The reference now came on for hearing. 

Mr. lldl appeared for the defendants Norendra Nath Son and Kamini 
Kumar Guhu. The defendant Thakamoney Dassee did not appear or contest 
the suit in either Court. 

Mr. Ormond aiipoared for the plaintiff'. 

Mr. IJill . — The referring ■ Judge has found there is no evidence of an 
arrangement or undertaking on the part of Messrs Son A Co , hut decides in 
favour of the plaintiff on the authontv of Head v. Ditppvt (6 T. E., 361) and 
Omicrod v Tate (1 East , 463). In the later case of iJrunsdon v Allard (2 B. 
& E., 19) the previous cases are noticed, and it was held that Lord MANSFIELD’S 
doctrine in Welsh v. Hole (1 Doug., 238) had been pressed too far. This is not 
a case of attorney's lien at all. The plaintiff' in handing over tlie cause papers 
to the defendants Messrs. Sen A Co unconditionally abandoned his lien. 
Messrs. Sen A Go. were his client’s agents, and when the amount of the costs 
in question came to their hands, it thereby came into the possession of the 
client, which effectually destroyed any lien the plaintiff might have had. 
Mes^s.* Sen A Co. would not have been justified in parting ^dth this sum to 
the plaintiff without their client’s consent. 

Mr. Ormond. — The case of Brunsdon v. Allard (2 E. A E., 19) merely 
decides that parties are entitled to compromise suits without the leave of their 
attorneys, and is therefore not in point. Solicitors' [370] liens for unpaid 
costs are of two kinds — (i) a lien onr the papers, which exists so long as the 
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papers remain in the Bolioitor*a hands, and (ii) a, lien on the proceeds of a 
judgment obtained through his labour, which exists until such proceeds have 
actually come into the hands of his client. Messrs. Sen & Co. received both 
sets of costs in the same manner, not as money to bepaidover toThakamoney, 
but as unpaid costs due to her attorneys. JIaso» v. Whitahome (4 Bing. 
N. S., 692) shows that although a plaintifT has been ordered to pay the costs to 
the defendant, the defendant's solicitor, in preference to his client, is entitled 
to be paid such costs. The principle is that the solicitor has a prior right to 
his client to be paid his costs out of the fund recovered , and it makes no differ- 
ence whether he has to receive this money from an opposing solicitor or from 
a solicitor engaged in the same incerests with himself. Read v. Dupper (6 T. 
B., 361) lays down that a party may not run away with the fruits of the cause 
without satisfying the legal demands of liis attorney. In Dozen v. Bolland 
(4 M. and Or., 354), which is a case in point, the two kinds of liens are 
explained, and it was there held that a solicitor discharged during a cause retains 
his lien for costs upon the fund vliich is recovered paibly through his efforts. 
The judgment in Thakamonev's case was the result in the first place 
of Mr. Orr's labours, and liis lien for costs should rank in priority to 
Messrs. Sen & Co.’s lion. 

Then as to Mr. Orr's lien on the papers. Although at law this lien no 
longer existed when he parted with the papers, yet 1 submit, on the authority 
of Swan V, Barber 5 Ex. D., 130), that an implied contract would be 

raised in equity from the conduct of the parties that Messrs. Sen iSc Co should 
realise and pay over to Mr. Orr his costs out of the fund that might be recovered, 
in consideration of Mr. Orr’s parting with the papers; for without such 
concession on Mr. Orr’s part, Messrs. Sen A Co could not have earned thou 
costs. Express evidence would he required to show that a common law lien is 
absolutely, and for no consideration, abandoned without some such contract 
being implied. Messrs. Sen A Co., therefore, received this money as agents for 
the plaintiff. 

[ 371 ] Mr. £liU (in reply).— The facts are not made out so as to support 
* Mr. Orr’s case of an implied contract. There was no implied agency to receive 
the money ; there is at most a license. 

The judgment of the Court (PETilEllAM, G.d., PliINSEP and NoHKlS, JJ.) 
was delivered by 

Petheram, C.J. — Cpon the facts staked, our answer is that judgment was 
rightly given in favour of the plaintiff against Messrs. Sen A Co. 

When judgment was given in favour of Thakamoney Dassee against the 
Secretary of State for her claim and costs, both Mr. Orr and Messrs. Sen A Co, 
had a lien on that judgment for the amount ol their costs, which either of them 
might have enforced by notice to the defendant not to pay over the amount 
recovered to the plaintiff’ until the lien was satisfied, and after the judgment had ' 
been satisfied, and the amount thereof was in the hands of Messrs. Sen A Co., 
they had a lien upon the fund for their costs. Mr. Orr by handing his bill 
to Messrs. Sen A Co. for taxation, and by not giving notice to the defendant of 
his lien, enabled Messrs. Son & Go. to get the whole fund into their hands ; but 
we think they did so on behalf, not only of themselves and the plaintiff, but 
on behalf of Mr. Orr also, and that the fund when in their hands was subject 
to a lien for the whole of the costs, which bad been incurred in recovering it, 
i.e., not only for their own costs, but for those of Mr. Orr as well, and that 
they were bound not to part with the fund until so’ much of the lien as was a 



DUKGAK BBOSMiibCO. V. JEBTMULL GBEEDHAREE <&G. [1892] I.L.R. f9 Cal. 872 

aecttrity for Mr. Orr's coats had been satisfied. They have parted with the 
fund without reference to those costs, and the plaintiff is, we think, entitled to 
call upon them to pay the amount. 

Attorneys for the Plaintiff : Messrs. Orr and Co 
Attorneys for the Defendants * Messrs, Sen and ( ’'i. 

A. A. C. 


[372] SMALL CALSE COURT REFERENCE. 

The 21U May, JH92 
Present : 

Sir W Comer Petheram, Kt .Chief Justice, Mr Justice 
^Prinsep, and Mr. Justice Norris. 

Duncan Brothers k Co Plaintiffs 

versiiH 

Jeetmull Greedharoe Lall Defendants ’ 

Civil Procedure Code (Act XJV of a. 4H — Breaches of the same 

contract, how sued upon- -Cause of action - Contract. 

Where a contrai't for the ».ik‘ and purchase of goods is broken l)\ the purchtmer, in part 
by refusal to take df^liverv, and ui part by refusal tt) pay for goods delivered, both breaches ^ 
having occurred before any suit is brought, the vendor ih dobaned by bection 43 of the Code of 
Civil Procedure from bringing two suits against such purchaser, his cl.iim being one arising 
out of one cause of action aim based on one .iiid the same contract 

The view taken by WILSON, J , iii Wriqht it Co. \ Knlaqnrla Surjinarain 

(I. L E., V2 Oal , 339) approved. 

PETHRHAM, C.J. — " The whole of the claim which the plaintiff is entitled to make in 
respect of the cause of action ” in sectuni 13 means, in thi* above case, the entire claim which 
the plaintiff has against the defendant at the lime the action is brought, in respect of any 
failure or failures to accept and pay for good.s purc'hased of him hy the defendant under one 
contract, and the whole of such claim must be included in one action 

PrINSEP, J. — The expression ‘ cause of action ’ is to be construed with reference to the 
substance rather than tfee form of the, action The claim in both the above cases being for 
damages on account of breaches of the same contract, section 43 read with the illustration 
debars the plaintiff from bringing two suits 

RePETE^NCE to the High Court made bv R. S. T. MacEwen^Esq., 2nd Judge 
of the Calcutta Court of Small Causes. 

The following was the referring order*: — “ The defendants entered into a 
contract No. 1797 with the plaintiffs on the 7th January 1889 for the purchase 

* Small Cause Court Reference No. 3 of 1891, made by E. S. T. MacEwen, Esq., Second 
Judge of the Calcutta Court of Small Causes, dated the 13th April 1891. 
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of * 50 bales grey shirtings, quality 3019, at Bs. 4-13 per pieoe, shipment in 
March or April next. Bill of lading date to be counted as date of shipment 
under this contract. Goods to be as per sample shown buyer in seller’s pos- 
session. Dimensions 37"' x 38 yards. Goods to be stamped T. P.’ 

[373] “ All the bales arrived between 25th April and 14th June 1889. The 
defendants took delivery of 1 bale on 1st May and paid for it ; 5 bales were 
delivered to them on 27th .July for which they refused to pay, and they refused 
to take delivery of, and pay for, the remaining 44 bales, which were resold by 
the plaintiffs after notice to the defendants. 

The plaintiffs instituted two suits on the same date — one for Bs. 1,628-8-3, 
being the damages arising on the resale of the 44 bales: the other for 
Bs. 1,229-3-6, the price of the 5 bales and interest. 

By consent both suits were hoaid together. In both suits the defence 
was taken that the plaintiffs had split their cause of action. In the suit for 
.damages it was also pleaded that the goods were not according to sample : that 
the breach was on the part of the plaintiffs . that the plaintiffs had no right of 
resale, and that the defendants were not liable in damages. 

“ In the suit for the price of the 5 bales it was pleaded that there had been 
no acceptance of the goods, and that the suit would consequently not lie. 

“ The contract su«d upon was admitted. 1 found the following facts . that 
41 bales had been shipped within the contract time : tluit 9 had not been so 
shipped : that the defendants had notice of the arrival of all the bales, includ- 
ing the 9 late shipped : that the defendants despatched the first hale received 
by them to a constituent up-country without opening it or examining its con- 
tents : that in consequence of information received from this constituent they, 
for the first time, on the 13th June 1889, complained to the plaintiffs in a letter 
of that date that the bale sent up-country was found to be ‘ of very inferior 
quality,’ and desired that the contract should be cancelled : that they had no 
personal knowledge of the fact therein stated . that m reply to this complaint 
the plaintiffs refused to cancel the contract, but ottered to put the matter in 
«the hands of the Chamber of Commerce for survey : that the defendants refused 
the offer: that thereafter, that is to say on 10th August 1889, Hazareemull, 
one of the defendants, proposed that the goods should be surveyed by two gen- 
tlemen —one from the firm of Messrs. Horne, Dunlop & Co,, and the other from 
the firm of Messrs. Hoare, Miller & Go. : that the plaintiffs, waiving their right 
[374] undei the contract to nominate a surveyor, agreed to this proposal that 
the decision of the surveyor should cover all the hales which had then arrived, 
that is to say, 44 then in the plaintiffs' godowns, and the 5 which liad been 
previously delivered to the defendants : that the defendants had accepted the 5 
bales subject to the survey agreed upon . that in pursuance of such agreement 
the plaintiffs on 21st August intimat^ to the defendants that the survey would 
be held in their office at 12 o’clock the next day, when they were requested to 
be present: that on 22nd August the survey was duly held by Mr. Dunlop, of 
Horne, Dunlop & Co., and Mr. Ormerod, of Hoare, Miller & Co. : that there was 
no difference between the sample and the goods tendered : that the goods tendered 
were a fair delivery, and that the defendants had no cause of complain]) on the 
ground of inf^rio^ty, which was the only ground of complaint at tliat time. 

" I held that the defendants having refused to take and pay for the 44 
bales and to pay for the 5 bales delivered to them after the survey agreed upon, 
had committed a breach of the contract: that the plaintiffs were entitled to 
resell the 44 bales ; that the damages and the price of the goods claimed had 
been proved, and that the plaintiffs were entitled to" a decree in both suits, 
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“ My judgment is contingent upon the opinion of the High Court on the 
following question submitted by the defendants' pleader : — 

Whether or not the plaintiffs are debarred from bringing two suits against 
the defendants based on one and the same contract, both causes of action 
having accrued at the time of the institution of the suits.’ 

‘ This question was decided in the case of Anderson, Wnght d: Go. v. 
Kalaqarla Surjinarain (1. L. E , 12 Cal., i339), hut th.ere was a difference of 
opinion between the learned Judges on the point. The Chief Justice, SirElCHAfiD 
Garth, held that a claim for the price of goods sold was a cause of action of a 
diff erent nature from a claim tor damages for non-acceptance of goods, and that 
such claims, although arising under one and the same contract, may be sued 
upon separately, section 43 of the Civil Procedure Code notwithstanding. 

[376 j “ Mr. Justice WiLSOlf held that where there is one contract for the 
purchase of goods, and the purchaser takes some of the goods, hut breaks his 
contract in part by not paying for the goods he takes, and in part hy not taking 
and paying for the remainder (which is precisely the present case), and both 
breaches occur before any suit is brought, the plaintiff’s claim is one arising 
out of one cause of action, and the whole claim must be included in one suit. 

“ The whole claim in the present case exceeds the pecuniary jurisdiction 
of this Court The Court has only jurisdiction if the plaintiff s are entitled to 
bring two suits in the wav they have done ‘ or one suit embracing both counts, 
but abandoning any excess over Ks. 2,000. The question in dispute between the 
parties at the time that the defendants agreed to a survey a means of settle- 
ment affected all the goods, i.e., the 5 hales which had been delivered to the 
defendants and the price of which is claimed in one suit : and the 44 
hales which formed the subject of the re -sale, and in respect of which 
damages are claimed in the other suit . and the decision was to cover the 
whole 49 bales. 

1 considered myself bound by the decision in the above-quoted case, and 
gave the plaintiff's a judgment in both cases. But having been asked to refer 
the question under section 69 of the Act, and having regard to the fact that it 
18 a decision of only two Judges, and that they differed in opinion, I considered 
I ought to comply with the application for a reference. 

“ The debt and costs in both suits and the costs of tins reference have 
been deposited.” 

Mr. Acworth appeared for the Defendants. 

Mr. Henderson appeared for the Plaintiff's. 

Mr. Acworth, — I adopt the view of WiLSON, J., in Anderson Wnght d Co, v. 
Kalagarla SurjniarauL (I. L. E., 12 Cal., 339), and I submit tlie terms of 
section 43 of the Code of Civil Procedure are in my favour. The section was 
enacted to prevent multiplicity of suits, and its language shows that what the 
Legislature intended to look to was the substaude of the action, and not the 
technical cause of [8763 action— see Soorjomunee Dnyee v. Suddanund 
Mohapattef (L E., I. A., Sup. Vol., 212 ; 12 B. L. E., 304). It was meant that 
all the claims as to one cause of action should he included in one suit. The 
cause of action is the breach of the contract, and all the breaches must be sued 
upon at one and the same time — Grimbly v. Aykroyd (1 Exch., ^T9)„ Macktniosh 
V. Gill (12 B. L. E.. 37), Wood v. Perry (3 Exch., 442), Shib Kristo Dah v. Abdool 
Sobhan Chowdhry(l6 AOS), Bangammav, Vohalayyail L.R , 11 Mad., 127), 
Alagu v. Abdoola (I. L. R., 8 Mad., 1471. 

Mr. Henderson. — The two claims here are of a different nature, the first 
being for non-payment of sums due for goods accepted, and the second being for 


701 



T.L.B. 19 Cal. 377 


DUNCAN BBOTHERS & CO. V, 


damages for non-acceptance. ' Cause of action * means the right to come into 
Court to eiiforce a claim. 1 relv on the judgment of Garth, G.J, in Anderson, 
Wright tt Co. v. Kalagarla Surjinari.m (I. L., R., 12 Cal., 339). 

Mr. Acwurth was not heard in reply. 

The following opinions were delivered by tho Court (Petheram, C.J. 
PBINSEP and NORRtS, JJ.). 

Petheram, CJ. — Mv answer to the question referred to us by the Judge 
of the Small Cause Court is, that the plaintiffs are debarred from 
bringing these two suits against the defendants by section 43 of the Code 
of Civil Procedure. I frame my answer to the question in this form, 
because, as was said bv Mr.* Justice WlLSos in the case of Ander.wn, Wright 
Co. V. Kalagarla Surjinarain (I. L. R., 12 Cal., 339), 1 prefer to guard myself, 
against expressing any opinion wider than is necessary for the purposes of this 
case, and as was done by that learned Judge in that case, I found my judg- 
ment solely on the construction which T place on section 43 of the Code. I 
agree with him in thinking that the words “ the whole of tho claim which 
the plaintiff is entitled to make in respect of the cause of action ” in that 
section in such a case as the present means the entire claim which the 
plaintiff has against the defendant at the time the action is brought, in respect 
of any failure or failures to accept or pay for goods purchased of him by the 
r377] defendant undqr one contract, and tiiat the whole of such claim must be 
included in one action. • 

I am not aware of any other decision on this section, except the one cited 
in the judgment, and to which I have referred, and, as I have said before, I base 
rny judgment on the construction of that section alone. 

Prinsep, J. — This is a reference from a Judge of the Small Cause Court, 
Calcutta, in which the opinion of this Court is asked whether the two suite 
tried by that Court are or are uot barred by reason of s. 43 of the Code of Civil 
Procedure. The objection taken is not merely technical, because, if undei s. 43 
the claims now made should have been made tho subject of one suit, the 
amount involved would exceed the pirisdiction of tlie Small Cause Court. 

The point referred to us is thus stated by the learned Judge of the Court 
of Small Causes . 

“ Whether or not, the plaintiffs are debarred from bringing two suits 
against the defendants based on one and the same contract, both causes of action 
having accrued at the time of the institution of the suits 

The case stated is admittedly on all fours with Anderson^ Wright it Co 
V. Kalagarla Surjinarain (I. L. R,, 12 Cal., 339), in which the learned Judges 
(Garth, C.J., and Wilson, J.) differed. 

The two suits are based on breaches of the same contract. One suit is 
for tho price of goods delivered, the other for damages for non-acceptance of 
other goods. Section 43 of the Code of Civil Procedure declares that “every 
suit shall include the w^hole claim which the plaintiff is entitled to make in 
respect of the cause of a<5tion.*’ The matter submitted to us therefore is, are 
these one or two causes of action arising out of this transaction ; in other 
words, what is the proper meaning of ‘ cause of action ’ in section 43. , 

Gabth^ C.^., in the case already mentioned, laid down that the “real 
principle which runs through all cases is that if the several items which make 
up the claim are of the same nature an^form part of the same course of dealing 
50 as to pass under the same description and form part of one transaction, they 
must he considered C378] as one cause of action, and must be joined in one 
suit, though they may have arisen out of severaf contracts. But claims 
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whioh are diverse in character, which dp not answer the same description, and 
which would require a different class of evidence to support them, may be 
made the subject of different suits, though they may arise out ot the same 
contract." The learned Chief Justice observed that in that case, as in the case 
now before us, there is claim for debt and a claim for damages,” and he 
mainly relied on the fact that the evidence in each case would be different, so 
as to entitle the plaintiff to bring separate suits. 

Wilson, J., observed that “in one sense every breach of contract is a 
separate cause of action.” JSut, he added, the illustration to s. 43 “ shows that 
the framers have not here used the expreission in this sense.” That illustration 
is: A lets a house to at a yeailv lent of Ks 1,200. The rent for the 

whole of the years 1H81 and 1882 is due and unpaid d sues IJ only for the 
rent due for 1882. A shall not afterwards sue B for the rent due for 1881,” 

I do not propose to consider the cases cited by the learned Judges which 
relate to the practice in the Courts of England, and winch do not, therefore, 
necessarily help us in deciding the practice in the Courts of India which has 
been laid down by a special Code, and has been discussed in some of our 
reported oases. The terms of s. 7 of the Code of 1869, and of s. 43 of that of 
1882, do not vary mateiially. The former declared that “ everv suit shall 
include the whole of the. claim arising out of the cause of action ”, s. 48 of the 
Code of 1882 provides that “ every suit shall include the whole of the claim 
whioh the plaintiff' is entitled to make in respect of the ctluse of action ” The 
cases, therefore, deented under the Code of J869 are in point. 

Their Lordships of the Privy Council expiessed then’ opinion on this 
subject in Maonsiwe Buzloo) Ruhennw bhumsoonnifisa Beginn (11 Moo 1. A., 
651) (see page fiOG of the report). In that case, after previous litigation to 
recover various moveable jjroperties nnsappropiiated bv the defendant, the 
plaintiff' brought a fresh suit to recover some “ CoTnpanv's paper ” which she 
might have included in the former suit as part [3794 of her claim. Their 
Lordships stated that “ the correct test in all cases of this kind is, whether 
the new suit is, in fact, founded on a cause of action distinct from that 

which was the foundation of the former suit But the cause of action in 

the former suit of the respondent seems to them to be the refusal by the 
husband restore, or his misappropriation of the wife's property which he 
says she intrusted to him There is nothing to distinguish the deposit of this 
particular Company’s paper from the deposit of those which slie depoijited with 
it, and has recovered in the former suit. It was a mere item of her demand, 
and is admitted on tJio face of the present plaint to iiave been omitted from it 
for no other reason than the very insufficient one before mentioned.” 

In Thakur Shankar Baksh v. Dya Shankar (L. R., 16 1. A., 66 , 1. L. R., J6 
Cal., 422) the plaintiff sued for redemption of a mortgage of certain villages, 
having previously sued for redemption on a sub-proprietary or lesser title m the 
same village. Their, Lordships held that the second suit was barred, holding 
that it did not make any difference as regards the cause of action, that in the 
former suit the plaintiff asked tor the sub-proprietary right and in the latter for 
the superior proprietary right. “ It is not,” their Lordships state, “ part of 
the cause of action. It is the manner in which the redemption of the mortgage 
wasto&egiven.” As their Lordships laid down in Soorjoinc/nee Daymew Suddanund 
Mohapatier (L. R., 1. A. Sup., Vol. 212 ; 12i3. L. R., 304), “ the term ‘ cause of 
action ' is to be construed with reference rather to the substance than to the 
form of action.” • 

To apply the test laid down by their Lordships of the Privy Council, each 
of the two cases before us is founded, in fact, on a cause of action distinct from 
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that which is the foundation of the other. The two suits were brought 
simultaneously, and they are no doubt different in the form of action, but still 
the claim on both is for damages on account of breaches of the same contract. 
The difference in the form of action is of no consequence, for it has been laid 
down by their Lordships of the Privy Council that the substance rather than 
the form of action should be taken into consideration. 

[380] In both the plaintiff seeks to recover moneys due from the defendant 
on breach of the same contract- -in the one suit as the price of goods delivered, 
in the other as damages in consequence of non-acceptance of other goods. In 
substance, however, the two suits are the same. In both the plaintiff seeks to 
obtain the benefit of his contract. Taking this with the illustration to s. 43 pf 
the present Code, I think that the plaintiff was debarred from bringing two 
suits, and wo should answer the learned. Judge of the Small Cause Court 
accordingly. 

NorriSi J. — I concur m holding that tlio question upon which our opinion 
is asked by the learned Judge of the Small Cause Court should be answered 
in the affirmative. 

Attorney for the Plaintiffs . Messrs Dignam, Rohinscn and Sparkes. 

Attorney lor the Defendant ■ Mr. N, C. Bose 
A.A.C. 


« NOTES. 

I As regiirds the mcaiuug of the btsrm ‘ cause of action,' see .ifso 11 Horn., 15S , 16 All., 
1G5 : 27 Bom.. 379, 

For the principles underlying the bar of splitting causes of action when applied to con- 
tracts, reference should be made to Hukm Chand'8 Ptoctdiirc (1900) Vol 1 pp. 531 - 
548 whore there is a and iwhaustive exposition of the subject tSVfalso*‘21 Bom., 

‘267 , (1908) A. W N., lOO.J 


[19 Gal. 880] 

CRIMINAL REFERENCPl 

The Wih April, 1802. 

Present . 

Mr. Justice Norris and Mu Justice Beverley. 

Queen-Empress 

veisus 

Haradhiin alias Rakbal Dass Ghosh.. Accused." 

Forqerii - -Olioatinq ITsirui a forqad docutnent — '* Fraudulently '' — 
Dishonestly " —Penal (lode (Act XLV of 1860), ss. 24, 25, 415 
and 471 — Practice— Right to begin in Reference by Presidency 
Mofjistrate 5n question of law —driminal Procedure Code 
(Act X of 1882) s, 432. 

In coDAtruing as. ‘24 and 25 of the Penal Code, the primary and not the mpre^ remote 
intention of the H^rubcd must be looked at. , 

Queen-EMpreHi v. Gvrdhari Lai (T. L. R., 8 All., 653) cited. 

Under the ruIcR of the Calcutta University a private student desiring to appear at 
the Entrance examination is required to forward to the Registrar, with his application 

'Criminal Reference No. 1 ol 1892, made by F. J.^Marsden, Esq., Chief Presidency 
Magistrate. Calcutta, dated the 11th of February 1892. 


704 



HABADHAN [18921 


I.L.R. 19 CaL 881 


ior permission to appear, a certificate to the effect, inter alia, that he is of good moral 
character and has submitted himself to a test examination by, and furnished exercises to, 
the person signing tho certificate shffioieiit in that person’s opinion to show that his 
( 881 ] qualifications give a reasonable probability of his passing the examination. Such 
certificate has to be signed by one or other of the persons mentioned in the rules, amongst them 
being the Head Master of a high school under public management. On such certificate being 
sent to the Registrar and tho prescribed fee paid, that officer forwards a receipt to the candi- 
date with his roll-number thereon, which is also an authority for him to appear at the 
oxammatioii and enter tho exaniination-hHll. A private student f jrwardod to the Registrar, 
with his application fur permission to appear, a certifiuato in the prescribed form, purporting 
to be signed by the Head Master of a high school, such signature, however, being, as the appli- 
c.mt well knew, a forg3ry The Registrar, knowing at tho tunc that the signature of the 
Head Master was not genuine, sunt to tho applicant tho receipt for his fee and the necessary 
authority allowing him to appear at tho examination, and in due course the applicant appeared, 
took his -loat in tho hall at th • dusk illotted to him, and r'ominenced tho examination. 

Upon charges being preferred against the applicant of using as genuine a forged document 
(s. 471) and attempting to cheat (ss. 415 and 511) — 

Held, that hih primary objector intention was, b\ falsely inducing the Registrar to 
believe that the oertifioiite was signed by the Hoad Master of a (1 ivornmcnt school under 
public management, to lie permitted to sii for the Entrance examination, and that such 
intention could not be he Id* to bo “ fraudulent ” or “ dishonest ” within the meaning of 
AH. *25 and *24 of the Penal Code. ^ 

Held, consequontlv , ^at the use of the forged document, though with the knowledge or 
belief that it was forged, was not fraudulent or dishonest, and that as these are essential 
elements to offences under ss 471 and 415 of the Pcu.il Code, the accused had not committed 
either of tho offences charged. 

7fdd,*further. that the accused h>id not committed aiiv offence utidiT the Penal Code. 
Jan Mahomed v Queen- Jfhnpt ess (1. L R 10 Cal., 684) cited. 

In a reference hv a Prcsiduiicv Magistrate to the High Court, under h. 482 of the Code 
of Criminal Procedure, as to whether, on the tacts stated, any offence has been committed 
by an accused person , it lies on the prosecution to make out that an offence has been com- 
mitted, and under the Cl rcumsta 'ices the prosecution must begin 

This wab a reforenco made bv the Chief Presidency Magistrate under tho 
provisions of s. 432 of the Code of Criminal Procedure. The accused was 
charged under s, 471 of the Penal Code with having in the month of 
December 1891 dishonestly and fraudulently used as genuine a forged document, 
namely, a ce'tificate purporting to be signed by one Saranath Chatterjee, 
(382} Head Master ot the Pabna Government High English School, for the 
purpose of getting admitted to the Entrance examination of the Calcutta 
University held in Februaiy 1892, and fuitber with the offence of attempting 
to cheat by means ot the same document. 

It appeared from the evidence of Mr. Nash, the Begistrar of the Univer- 
sity, that on the 28th December he received in his office two documents, which 
had been sent in to him as Registrar. The first of these two documents, which 
was marked Exhibit by the Magistrate, was a letter in the following terms; — 
SiB, To the Registrar of the Calcutta University. 


I have the honour to inform you that 1 am a private Entrance candidate. 1 send 
my fee Ra. 10 (ton), for the ensuing Entrance examination, 1892, by raoiioy-order, together 
with nty applied Moil signed by the Head Master of the Pabna Governi^nt High English 
School. PleaHc accept it, and send luy receipt in the following address. 

» 1 remain, 

Sit, 

Your most obedient pupil, 
Haradhan (aZMs) Rakhai^ Dash Ghosh. 


Oanargacha (Pabna), 
c/o Babii Devendra Kumar Bagchi. 


9 OAL.— 89 


705 



I.L.R. 19 Oal. 383 


QUEEN EMPRESS V. 


The second document, which was marked Exhibit B by the Magistrate, 
was an application and a certificate in the form prescribed hy the University, 
the materia] portion of which was as follows : — 

ENTRANCE EXAMINATION, FEBRUARY 1892. 

[Tilts appltcatian 7nust reach the office of the Reqtstrar on or before the 2bth December.'] 

To APPLICATION 

The Registrar of the Calcutta Vniversity 
BIH, 

I reque*it permission to present myself at the onsiiiiiff Entrance examination of 
the Calcutta Univcrsitv 

The ontrarcefee of Hs. 10 is forwarded herewith 

I am, &c , 

H VRADHAN Olfins) RAKH^L I)\SS OHOSH 
CKRTIFIC \Ti: 


[383] 1 CERTIFY that 1 know nothing against the moral character of the 


The certiticHte of c%er> candi- 
date who is not a piivHte stu- 
dent must be signed by the 
Principal or Head Master of the 
high school from which he 
appears). 

The certificate of a candidate 
who appears as a private stu- 
dent must he signed bj the 
Principal of an affiliated college 
or a Government Inspector of 
Schools , or the Head blaster 
of a high school under public 
nianagement. 


uhove-nained candidate , that he lias not already 
passed the Entrance exiiniiiiation of the Calcutta 
Univei‘6»ity . that judging from the exercises that 
lie has sent up, and the test examination to which 
he has submitted, there is in mv opinion a reason- 
able probability of his now passing the Entrance 
examination, and that lie lias signed the aliuve 
application in my piesence 


Rahanath Chatter jek, 
ricnd Mastrf, Palma Govft nment 

Jlfgli Etiglish •'^ichooL 


The ^iHrd Decemhrr 1H^)1 


The remaining portion of this document, which is iminatorial for the 
purpose of this report, cfuisisted of directions as to how the foe vvas to he paid 
and what constitutes a fngh school and a private student, and other directions 
of a similar nature. 

Mr. Nash stated in his evidence that a candidpte for the Entrance examina- 
tion has to produce a certificate in the form contained in Exhibit B, such 
certificate being signed according to the instructions contained in the margin, 
accordingly as the candidate is sent up by a high school or is a private student ; 
that when the certificate is sent in, a receipt for the fee of Rs. 10 is sent to the 
candidate, and his roll-number is stated on the receipt: that on the day of the 
examination all the candidates enter the hall and sit at the desks which corre- 
spond with their respective roll-numbers , that they are not often asked to show 
their receipts, but thej are supposed to do so if required, and that each candi- 
date has to flig^^ a roll, and his signature thereon is compared with ttiaUon his 
application. 

He further stated that on receiving Exhibits A and B he got a receipt, 
which he signed; that he believed the signature to the certificate on Exhibit B 
to he genuine till the 14th January, when he discovered it was a forgery, and 
that be then sent the receipt to the candidate as If it had been genuine. He 
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also stated that on the Bth February he found the accused in the examination- hall 
at the examination, and showed him Exhibits A and B, and asked if they [384] 
were his and chat the accused admitted them to be his , and he deposed that if 
he had not discovered the fraud, the accused, if he could have passed the 
examination, would have received a certificate. 

No further evidence was taken at the hearing of the case, the Magistrate 
at that stage stopping the case for the purpose of making the present reference, 
but it appeared that on the application inade on the 8th February to the 
Magistrate for a warrant, Saranath Chattel jee was called, and deposed that 
the signature on Exhibit 13, purporting to be his, was a forgery. 

The following is the material portion of the Magistrate's letter of 
reference . - - 

“ The accused was a candidate the Entrance examination at the Calcutta 
University, and sent in an application (Exiiibit A), together with a certificate 
(Exhibit 13, herewith sent to be returned when done withj, as required by the 
University authorities, who, in leturn for A and B, sent hiiu a receipt granting 
liim permission to present himself at the examination The accused actually 
did present himself and commenced the oxammation, and was permitted by 
the Registrar to do so, although prior to tlie commencement of the examination 
and prior to sending him the receipt granting him permission to piesent himseli 
for examination, tlie Registrar had discovered and was aware ^ihat the signature 
on B “ Saranath Chatteiqee” was not the signature of the person whose signature 
it purported to he It is now sought to charge the accused with uttering a 
forged document or attempt at cheating. 

“The question I would refer for the opinion of the Higli Court is — Has 
the accused on the above facts been guilty ol uttering a forged document, oi of 
an attempt at clicatmg, or any other offence under the Indian i^enal Code? 

“1 would refer their Lordships to the case of Empiess o Divarka Parmd" 
(1. L R.,6 All., 97) and Queen-EinprcsH v. Appasami U L R., 12 Mad., 151). 

On the reforenco coming on for hearing — 

Mr. iV. ('. lionnrrp*e (instructed by Mr Havu\ (joverninent Prosecutor) 
appeared on behalf of the prosecution. 

[38J] Mr. .1. Chaitdhuri, babu Duuja Mokiin Dass, and Babu llara 
Chandra C hahyhuUu for the accused. 

Mr. Boniuttjtic, -There is no substantial difference between this case and 
the case of Queen- Empress \ Miinsab Ah Khan [Cnininal Reference No. 19 
of 1891 (unropoi ted)l which was heard and decided by vour Lordships only 
about three months ago, and that decision is against me. 1 would suggest, 
therefore, that this case, which is one of considerable importance, should be 
referred to the Full Bench, 

Norris, T, — That case was not argued at the Bar If after argument of 
counsel we should think it necessary to take the opinion of a Full Bench, we 
shall do so. 

Mr. C’/iawrf/mri.— -I submit, this being a private prosecution, Mr Bonner^ee 
cannot claim tlie right to appear. It is not the practice of this Court co hear 
a private prosecutor on a reference. Queen v. Hamjai Mazumdar [6 B. L. R., 
(App.)f46l ^ 

Norris, .1. — In matters of importance we always hear counsel. The 
Magistrate’s reference is before us. and we need not enquire whether it is a 
private prosecution or not. What do you say as to the right to begin ? 

Mr. Chaudhurf . — The usual rule is that the party in support of the 
reference begins. But hero questions of law have been submitted by the Magis- 


707 



I.L.R. 19 CaL 386 qubkn-£mpr£!ss v, 

trate for the opinion of this Hon'ble Court, and the Court is a Court of 
Beferenoe and Revision. In Qiieen- Empress v, Appa Suhhana Mendre (I. L. B., 
8 Bom.. 200), the Chief Justice held that counsel for the prisoner should begin. 
There are no cases on s. 432 of the Criminal Procedure Code. 

Norris, J. — The prosecution has to make out that there has been an 
offence under the law We think counsel for the prosecution should, under 
the circumstances, begin. 

Mr. Bonmrjee . — There is no doubt that the accused is guilty of an attempt 
to defraud the University. 

Norris, J. — Of what ? There must be something tangible ; mere deception 
is not fraud. 

[3863 Mr. Bonnerjee, — If the accused satisfied the examiners, he would 
have got a certificate from the University. < There are scholarships, and the 
accused might have got one in fraud of tl^e other candirl.ites. Suppose this 
was a competitive examination, the accused, if successful, would have robbed 
others of a place. 1 rely upon cs^ v (Janesh Khanderao (I. L. B., 

13 Bom., 606). 

Norris. J. — Is Mr. Nash, the Registrar of the Calcutta L'niversity, a 
public servant ? 

Mr. Bonnerjee . — 1 cannot contend that he is. The Bomba\ case lays 
down thst by “ fraud ” is meant “ an intention to deceive.” 

Norris, J. —In *^that case the decision is one on,s. 18*2 of the Penal 
Code, — giving false informatum to a public servant. The learned Judges 
carefully abstain from deciding the question whether cheating or any other 
offence was committed or not. 

Mr, Bontierjcc . — Here a false document was made to support a claim or 
title, and the offence is one under s. 463, — forger\ 

Norris, J. — What sort of ciaim or title do vou suggest ? 

Mr. Bonnerjee — A claim to appear at the examination, or title to admission 
into the examination -hall as a bond tide candidate, when the accused was 
not one. 

Norris, J. — The words “ claim or title ” have reference to property. The 
words aie used in the ordinary sense. 

Mr. Bonnerjec. — Qiteen- Empress v Ganesh Khanderao (1. L R , 13 Bom., 
506) is an authority in point, also (Jucch’ E mpress v. Appasami fl. L. R., 12 
Mad., 151). As to what may amount to cheating, see Beg. v. llensler (11 Cox. 
0. 0., 570). 

Mx. Chaudhuri.—l submit no offence been made out The whole 
question depends upon the meaning of the vnoitIs fraudulently ” and '‘dis- 
honestly.” Those words are throughout the Penal Code used with reference 
to property. Section 25 defines “ fraudulently,” but that section has 
to he taken together with ss. 23 and 24. The latter section deals 
with the manner of taking, but what is taken must be some sort of 
property. This becomes clear on an examination of the other [887] 
sections of the Penal Code where the words are used. Various expres- 
sions are used for various kinds of deception. In s. 362 (abduction) the 
expression is any deceitful means ;” in ss. 196, 198, 200, corruptly 

uses ; ” in 8 81, “ to cause harm ; ” in e. 206, “ falsely personates ; " 
in ss. 482 to 486, the words “ deceive or injure^'* and ** damage or injury” 
are used. In sections 206, 207, 208, where the word " fraudulently " is intro- 
duced for the first time, the context clearly shows that it is used with reference 
to property. An analysis of the sections shows that my contention is correct. 
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In this conneotion Sir RiCHABO CotJCH said : “ From the illustrations to 
B. 415, Indian Penal Code, the word fraudulently seems bo be used in the 
same sense as dishonestly'*. — Queen v. Lai Mahomed W. R., Cr., 

As regards " forgery,*' the intention to commit fraud must he the near 
intention, not a possible and remote one. Here the primary intention was to 
induce the Registrar to believe that the certificate was signed by the Head 
Master of a Govorniuent school. It was no doubt a wrong thing to do, but 
that does not make it an offence under the Penal Code. 

The prosecution has to show that thtMe must not only be the possibility 
of some person being dectrived, but also of his being injured by the forgery — 
Bey V. Bhavanishanka) (11 Bom , H. C , 3} and the cases there cited. There 
U a class of cases in which ic has been repeatedly held that the alteration of a 
document to screen an oH’ence does not come within the purview of the forgery 
sections. [Queenw. Lai Gumul (2N.-\V.P, 11), Queen J a qeshur Per shad 

(6 N -\V. P., 56). J 1 strongly rely upon Queen 'Empress v. Gtidhat/ Lai (I. 
L. R., 8 All , 653 [see also Empress v. Batch (1 L. R., 5 All , 217). Empress 
V. Jiwanand 11 L. R , 5 All , 221), Quetni-Bhnpiesh v Syed Uumm (1. L. R., 7 
AIL, 403), Bhnptess v Shankar (I L R , 4 Bom , 657), Weir, pp. 331 and 332 J 
As to what “ claim ” oi ‘‘title’ means, and also bearing on the question of 
forgery, see Jan Mahomed v Queen BJmpress (I L R , 10 Cal , 584). The 
Government of Bengal y.“ Um -s/i Ukuader Mittei G L. R., 16 Cal , 310), and Queen 
Empress v. Dhnndi (1 L li., K All , 304) show what amounts to an “attempt” 
to [3883 commit an offence In Mopty v Queen- B^mpi ess (I L. K , 17 Cal., 606), 
the registration of a false divorce was held not to he cheating. Queen-Empress 
V. Ganesh KhAndejan ([ L. R., 13 Bom , 506) does not apply. The Registrar 
of the Calcutta University, it has been conceded, is not a public servant, and*' 
besides, the points raised hero were not raised in that ftase. 

The judgment of the High Court (NouKIS and BEVERLEY, JJ.) was as 
follows 

This was a reftirenco by the Chief Presidency Magistrate under the provi- 
sions of 8. 432 of the Code of Criminal Procedure 

The facts found bv the learned Magistrate are as follows : — 

The accused, a private student, was desirous of being admitted as a 
candidate at the Entrance Examination of the University of Calcutta to ho 
held in Calcutta in February 1892 

The Regulations of the University require that every candidate for admis* 
sion to the Entrance Examination shall send, either to the Registrar of the 
University, oi to a local otticer recognized by the S>ndicate, an application 
with a certificate in the following form 

(The form is that given above in Exhibit B.) 

On the 23rd December 1891 the accused sent bv post to the Registrar a 
letter, of which the following is a. copy. (Set out above, Exhibit A ) 

Enclosed in this letter was an application and certificate in the prescribed 
form. 

The application was Signed by the accused ; and the certificate purported 
bo be signed by “ Saranath Ohatterjee,” who was described as " Head Master, 
Pabna Government High English School.” ^ 

At the time he sent the certificate the accused knew or had reason to 
believe, as the fact was, that the signature “ SaCrEmath Chatterjee ” was not the 
signature of the person whose signature it purported to be. 
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On receipt of this letter and the enclosures the Registrar forwarded to the 
accused a receipt lor the money-order for Rs. 10, [389] and an “ authority*’ 
to present liimself at the Entrance Examination. 

At the time he sent the receipt and authority the Registrar knew that the 
signature Saranath Cliatberjeo” was not the signature of the person whose 
signature it purported bo be. 

The accused actually presented himself at the examination and w as per- 
mitted hy the Registrar to commence the examination but what he actually 
did towards “ coininencmg the examination " the learned Magistrate does nob 
state* 

The accused was subsequently charged before the Chief Presidency Magis- 
" trate with disiionestly using as genuine a forged document, to wit, the certihcate 
purporting to he signed by Saranath Chattel jee. the Head Master of the 
Pabna Government High English School (s. 171. Indian Penal Code) and 
with attempting to cheat (ss. 415 and 511, Indian Penal Code.) 

The learned Magistrate asks for j>ur opinion as to whether on these facts 
trhe accused is guilty on oibhei of the above charges, or 6l any other offence 
under the Indian Penal Code. 

The learned Counsel for the prosecution did not suggest that anv charge 
other than those mentioned could be sustained, and wi* so far agree with him 
It lemains, theretoie, only bo cou'*ider whether, upon the facts stated, the 
accused is guiltv of either or both ot those charges 

To support a charge under s 471, Indian Penal Code, the prosecution 
must prove (i) that the docuiuent in respect of which the charge is made lo 
forged, (ii) that the accused used the document, (in) that at the time ho used 
■rb he knew, or had reason to believe, that it was ioigod , (iv) that at tho tiino 
he used It, with such knowledge oi belief, he did so traudulenbly or dishonestly 

“ Fraudulenblv” is deliuod In s 25, Indian Penal Code, to be “ the doing 
of a thing with intent to defraud, hut not otherwise.” 

“ Dishonestly ’ is* doiiued h\ s. 24, Indian Penal Code, to he “ the 
doing of anything with the intention of causing wrongful gain to one person or 
wrongful loss to another person.” 

“ Wiongfu! gam ” is denued hv s 23, Indian Penal Code, to be “the 
gain by unlawful means ot jiropertv bo which tlie person gaining is not legally 
entitled,” and “ wnmglul loss” is[390j defined h\ the same section to be “ the 
loss by unlaw iul means of property to which the person losing it is legally 
entitled.” 

In const! mug ss. 21 and 25, Indian Penal Code, wo are of opinion that 
the primal y, and not the more remote intention of the accused must be 
looked at.-- See the observations of Edue, C J., in (JfierM- Empress v. Gircfkan 
Lai (I. L R., H All., 653). 

Now, what was tlie primary intention ol the accused ? Clearlv this. By 
falsely inducing the Registrar to believe that tho certificate was signed by the 
Head Master of a Government school under public management to be 
permitted to sit for The Eiitrance Examination. 

Now. this primary intention ol the accused was not, we think, fraudulent 
or dishonest witlim the meaning of ss 25 and 24, Indian Penal Code. * • 

The learned Magistrate does not state the nature of the " authority ” for- 
warded to the accused by tlie Registrar, nor does he say that the accused 
knew that such “ authority” was necessary. 

But if the aubhoritv ” consisted of some printed or written paper 
separate and distinct from the receipt, or of a metal token, or if it was contained 
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in some words printied or written above or below, or on the back of the 
receipt, the accused’s primary intention was not to obtain this authority. 

ff lie had any intention at all about it. it was an intention to use it as a 
means of carrying out his main and primary intention. 

The point is not devoid of authority. 

In Jan Mahomed v. Queen Empress (1. L. R., 10 Cal , 584) the facts were 
these The appellants, in order to obtain from the Settlement Officer a recog- 
nition of their right to the title of ‘ Loskur,’ filed before that oflicer a sunnud 
purporting to be a grant of that title to their father by tho Ra.]ah of Cachar. 
They were convicted under, s. 471, Indian Penal Code On appeal the 
convictions were quashed In delivering the judgment of the Court, MiTTEB, J. 
said : — " Further, on accepting all the facts as corrcctlv found h> the Sessions 
Judge, I do not think that the appellants are guilty of an^ offence under the Penal 
Code. The facts are simply tliese Tho appellants, in order to get a recognition 
from a Settlement [391 ] Officer that they are entitled t.o the title of ‘ Loskur,’ 
produced a swimid purporting to liave been granted by tho Raiah of Cachar. 
The document is found not to be genuine, Tho question is, siip])osing the 
appellants used this document, knowing it to ho nr^t genuine, with intent 
fo obtain recognition of their alleged ‘ Loskui’ title from ilH‘ Settlf'inont Oflicer, 
is it an offence iindoi s, 471 of the Indian Penal Code or under any other 
penal law of the country ? The Sessions Judge found the appellants guilty 
under s 4J71 of the Indian Penal Code In using this document, if they had 
no fraudulent or dishonest intention, they cannot he gnilt> under s 471 of the 
Indian I*enal Code. 

“Section 24 of the Code defines the w*ord ‘dishonestly’ It is to the 
following effect ‘ Whoever does anything with the intention of causing! 
wrongful gam to one person or wu’ongful loss to another piMSon, is said to do 
that thing ‘dishonestly’,” Now the intention of the appellants was not to 
cause wrongful gain or wrongful loss to any jieison. 

“The word ‘fraudulently’ is thus defined in s. 25 of the Code . — ‘A 
person is said to do a thing ‘ fraudulently’ if ho does that thing with intent to 
defraud, but not otherwise.' 

“ In this case evidenth tho intention of the appellants was to produce a 
false belief in the mind of the Settlement Officer that tliev are entitled to the 
dignity of ‘ Loskur,' and in order to produce this belief they produced the 
sunniid ‘ A,' which has been found to he not genuine. Wil hout defining precisely 
what would constitute ' an intent to defraud,’ we are clear that it cannot be 
held in this case that the appellants pioduced tlie to ‘ defraud’ the 

Settlement Oflicer, and therefore it cannot be said that they used the document 
‘ fraudulently,’ as defined in s 25 of the Indian Penal Code We are 
therefore unable to agree with ^.he Sessions Judge that the appellants are guilty 
under s. 471 of the Indian Penal Code. Nor does the act of tlie appellants 
in our opinion amount to any other offence. We therefore set aside the 
conviction and acquit the appellants.” 

In Queen-Empress v Munsah Ah Khan [Cr. Ref. No. 19 of 1891 
funroported) I a reference from the Sessions Judge of Patna under s. 307, Code 
of Cgnunal Procedure, decided hv this Bench on the 22nd December last, the 
facts were these. The accused was desirous of entering ibe Temple [8923 
Medical School at Patna, which under the’' rules of the Institution he could not 
do unless he satisfied the Principal that he had a good knowledge of the English 
language. With a view of showing that he possessed such knowledge he 
presented to the Principal a certificate purporting to be signed (but which as 
a matter of fact he knew was not signed) by the Head Master of the Chapra 
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Academy, which stated that he (the accused) had a good knowledge of the 
^ English language. We held tiiat the accused could not he convicted under 
B 471, Indian Penal Code, as there was no dishonest or fraudulent intent. 

We are therefore of opinion that, upon the facts stated, the accused was 
not guilty of an offence under s. 471, Indian Penal Code, inasmuch as his use 
of the forged document, with the knowledge or belief that it was forged, was 
not fraudulent or dishonest. 

The foregoing observations are equally applicable to the charge of attempt- 
ing to cheat. 

The essence of the offence of cheating is a fraudulent or dislionest intention ; 
and the act done towards the commission of the offence, which is i^pquisite to 
establish the attempt to cheat, must he done with a I'l audulcnt or dishonest 
intent- For the reasons given above we .are of opinion that the facta of the 
case do not disclose any such intent on the accused's part. 

H. T. H. 


NOTES 

[The Full Heiicli in (1896) 25 Cal. 512 oveppuled this SnniUr to that ruling 

were those in (PJOo) 28 Mad 90 F. B. overruling (IdOl) 25 M 1 1 725. US') P 15 \ll 210; 
(1896) 22 Horri. 768, which were all cases of false certificitch ] 

[ 19 Gal. 892 ] 

FULL BENCH. 

The U3rd March, 

H PSBSKNT 

Sir W. Comkr Pethkram, Kt., Chief Justice, Mu. Justk’k Wilson, 
Mu. Justice Pigot, Mu Justice Macphkkson, and 
Mr Justice Banrujek 

Kalachjind Kyal (Defendant) .Xpiieilnnt 

x^eraus 

Shib Chunder Roy (Plaintitf) Respondent. 

I atereM—Boml-- Failure to pay on due date -Fiihauced rate of interest 
from date of hand tdi date of realization -Penally — Contract 

Act (IX of 187^), s. 74 I “* 

Held bv the FULL BENCH (BVNER.IEE, J., dviy.entinif .n to part) — 

A provision in a bond to the effect that the princip.il should be repaid with 
inturofit on the due date, and that on failure thereof mtcroit should C89S] be 
paid at an increased rnte from the date of the boiitl up to the date of realiaation, 
amounts to a provision for a ponUty, and section 74 of the Contract Act applies to the money 

* Appeal from Appellate Decree No 825 of 1890, against the decree of H. Beveridge. 
Esq.. Officiating District Judge of the 24- Pargan.is. datfd the 9th May 1890. affirming the 
decree of Babu Radha Krishen Sen, Second Subordniatn Judge of that district, dated the 
23rd January 1890 

t [ Sec 74 . -When a contract haa b cu broken, if ‘a aum is 
Title to competiRation for named in the contract as the amount to te p'tid in case of such 
breach of contract in whit'h breach , the party complai ning of the breach is on titled , whether or 
a sum IS named as pavable not actual damage or loss is proved to have been caused thereby, 
in case of breach. to receive from the party who has broken the contract reasonable 

compensation not exceeding the amount so named. 

JKreepHon — When any person enters into any bail-bond, recognizance or other instru- 
ment of the same nature, or, under the provisions of any or under the orders of the 
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olaimed at the inoreaied rate of interest from the date of the bond until realuation. ^ 
Mackintcsh v. Crow (I. L. B., 9 Gal., 689), Nanjappa v. Nanjappa (I. L. B., t2 Mad., 161), 
and Sajaj% PanJi(ij% v. Mm'zUi (I, L. B., 14 Bom., 274), approved. 

Baij Nath S^mgh v. Shah AH Hosain (1. L. B., 14 Cal., 348) overruled, so far as it 
dissents from Mackintosh v. Crow (1. L. B , 9 GaL, 689). 

Balkishen Das v. Run Bahadur Singh (I. L. B., 10 Gal., 305) distinguished. 

BaNERJEB, J. — The decision in Mackintosh v. Crow (I. L. B., 9 Gal., 689), which 
regards the interest at the increased rate as a penalty, is correct .is to the claim of interest 
up to the stipulated day of re-payment, and Baij Nath Singh v Shah Ah Hosain (I. L. B., 

14 Gal., 248) was wrongly decided as t^ this punt S.:ction 71 o£ th.‘ Contract Act applies 
only to that part of the claim for interest which is lu respect of the period from the date of 
the bond to the due date, and has ii j applicition to the claim for interest for the period from 
the due date to the date of realization. Thi-^ view is in accordance with the decision in 
Mackintosh v. Crow (1. L. B., 9 Cal., 689). 

The order of the referring .Judges (PiGOT and Baner.iee, JJ.) was as 
follows : — 

“ This is a suit on a money bond in which the plaintiff claims 
Rs. 1,344-13-5, the principal being Rs 400 and the sum claimed for interest 
Rs. 944-13-5. 

“ The bond is dated dth Ealgun 12K9. It was stij)ulated in it that the 
money should berepa^J with interest at Re. 1-8-0 per mensem in Bysack 1290, 
and that on failure thereof interest should be paid at the rate of 2 pice per 
rupee per mensem from the date of the bond up to date of realization. 

The only question before us in this appeal is whether the increased rate ^ 
of interest is a penalty or nob, and as such comes within section 74 of the 
Contract Act. In Mackintosh v. Crow (I. L. R., 9 Cal , 689) it was held by 
GaBTH, C.J., and WlLSON, J , that such a provision was a stipulation for 
payment of a penalty, and came within section 74 of the Indian Contract Act. 

'' In the case of Bai:i Nath Singh v. Shah Ah Hosain (I. L. R., 14 Cal., 
248), Mittbr and Magpherson, S,\ , dissented from the decision in Mackintosh 
V. Crow (I. L. R., 9 Cal., 689), and held that such a provision did not amount 
to a penalty. 

1394] “ These decisions are therefore in absolute conflict. 

“ The case of Baij Nath Singh v. Shah Ah Hosain (I. L. R., 14 Cal., 248) 
is founded upon a construction of the effect of the decision of the Judicial 
Committee in Balkishen Das v. Bun Bahadur Smgh (I L. R., 10 Cal., 305), 
which, in the opinion of MiTTER and Macrherson, flj., was inconsistent 
with the decision of GARTH, C.J.. and Wilson, J., in Mackintosh v. Crow 
(I. L. R.. 9 Cal.. 689). 

“In the cases of Nanjappa v. Nanjappa (1. L. R., 12 Mad., 161) and 
Sajaji Panhajt v. Maruti (I. L. R., 14 Bom., 274). the High Courts of Madras 
and Bombay have held that the decision of the Judicial Committee above 
referred to has not the effect attributed to it in the decision of MlTTEB and 
MaCPHEBSON, JJ.. and that the law is still as laid down in the case before 
GaBTH, C.J., and WILSON, J. 

“ In ^ this view one member of the present Beach conemrs. The other 
dissents from it. ^ ^ 

Governmont of India or of any Local Government, giVes any bond for tlie performance of any 
publio duty or aot, in which the public are intereBted, he shall be liable, upon breach of the 
condition of any such instrument, to pay the whole sum mentioned therein. 

Explanation. — A person who enters into a contract with Government does not necessarily 
thereby undertake any public duty or promise to do an act in which the public are interested.] 

m 
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• The questions referred to the Full Bench are : — 

First. — Whether the decision in Mackintosh v. Crow (I# L. B., 9 Cal., 
689) is still the law, or whether that in Baij Nath Smgh v, Shah Ali Hoaain 
(I. L. B., 14 Cal., 248), dissenting from it, was rightly decided ? 

“ Second. — If the decision in Mackintosh v. Crow (I. L. B., 9 Cal., 689) 
is right, and the provision in the bond in question amounts to a provision for 
a penalty, then, whether section 74 of the Contract Act applies to the money 
claimed at the increased rate of interest from the date of the bond until 
realization, or only to the amount claimed at that rate from the date of the 
bond until the date of default in payment, that is, until Bysaok 1290.** 

Babu Nilmadhub Bose and Bohu Shtb Chunder Pauht sappeatei tor the 
Appellant. 

Dr. Trailokhya Nath Mitter and Babu Upendro Chunder Bose appeared 
for the Bespondent. 

Babu Nihnadhuh Bose. — The Lower Courts have held upon the authority 
of Baij Nath Singh v. Shah Ah Hosain ([. L. B., 14 Cal., 248), that the 
stipulation to pay interest at an enhanced rate is not in the nature of a penalty. 
That case was decided on a misapprehension of the r89S] Privy Council 
ruling in Balkishen Das v. Run Bahadur Singh (I. L. B., 10 Cal., 305), which 
was with reference to a decree and not a contract, and which does not appear 
to* have intended to overrule the Indian cases on the point. The cases are 
collected in the Bombay decision of Sasaii Panhaji v. Maruti (I. L. B., 14 
Bom., 274), and the law must be taken to be unaltered in the absence of an 
^ express decision of the Privy Council. As to the secopd point referred, I con- 
tend that section 74 of the Contract Act applies to the whole amount payable 
at the increased rate up to realization, the contract being incapable of l^ng 
divided. [The following cases were also referred to : — Nanjappa v. Nanjappa 
(I. L. B., 12 Mad., 161), Mussamvt Sohodea Bebee v. Deendyal Lall (11 6. L. B., 
138 (note)), Shirekuli limapa Hegda v. Mahahlya (I. L. B., 10 Bom., 435), 
Basavayya v Suhbarazu (I. L. B , 11 Mad , 294), Mazhar Ah Khan v. Sardar 
Mai (I.L.B , 2 All., 769), Bansidha? v. Bu Ah Khan (I. L. B., 3 All., 260 (F,B.)) 
Btehook Nath Panday v. Bam Lochun Singh (11 B. L. B., 135), Khurram 
Singh V. Bhawani ISakhsh (1. L. B., 3 All , 440), Kharag Singh v. Bhola Nath 
(I. L. B., 4 All, 8), Mackintosh v. Wingrove (I. L. B., 4 Cal, 137), Muthura 
Persad Singh v. Lugqun Kooer (I. L. B., 9 Cal, 615), Sungut Lai v. Baijnath 
Boy (t. L. B., 13 Cal, 164), Arjan Biln v. Aigar Ah Chotodhuri (I. L. B., 
13 Cal, 200j. ixasan v. Sayana (6 Bom. H. C. (A. C. J.), 7).J 

Babu Upendro Chunder Bose - The ' sum named ' in section 74, read with 
the illustration, means an unvarying lump sum, and not merely a sum ascer- 
tainable by calculation — Boolakee Lall v. Badha Singh (22 W. B., 223), 
Mackintosh v. Hunt (T.L.B., 2 Cal, 2021 Banwart Das v. Muhammad Mashiat 
(I. L. B., 9 All, 690). Section 74 does not apply to the present case, but if 
it applies to the sum named in the contract, the higher rate ought at all events 
not to be allowed from after default, this amount so payable being only ascer- 
tainable by calculation, and therefore not within the section. Then as to the first 
question the viow of the Privy Council ought to prevail It was not on obiUr 
dictum. In that case the provisions for double interest were held to be only a 
[898] reasonable substitution of a higher rate of interest for a lower under 
certain circumstances, which is precisely the present case. Of the same nature 
is Basavayya v. Suhbarazu (I. L. B., 11 Mad., 294). The following oases are 
also in my favour Baij Nath Singh v. Shah Alt Hosain (L L. B., 14 Oal., 
^248), Arulu Uastry v. Wakuthu Chinnayan (2 Mad. H. 0., 205), Brqfo Kishore 
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Bofi V. Madhub Pershad Misser ti? W. B., 373), Mussamut Sohodea Bebee v. 
Deendyal Lall (11 B. L. B., 138 (note) ). i 

Babu Nthnadhub Bose in reply. — In tlie case last cited no reasons are 
given in the judgment. The case of Banwari Das v. Muhammad Mashiat 
I.L.B., 9 All., 690J oontains no reference to the earlier decisions of that Court. 
The simple question to be decided here is whether the Privy Council case has 
altered the law. 

The opinions of the Full Bench (Petheram, C.J., Wilson, Pioot, 
MacfheRSON, and BaNEBJEE, JJ.) were as follows 

Pigot, J . — I am of opinion that the judgment in the case of Mackintosh 
V. Crow (1. L. B., 9 Cal., 689) was right in law, and that the case of Baij 
Nath Singh v. Shah Ah Hosain (l.L. B., 14 Cal., 248), was erroneous, so far 
as it dissented from that judgmei\(i. 

[ do not think that the case before the Privy Council of Balkishen Das v. 
Bun Bahadur Singh (1. L. B., 10 Cal , 305) at all affects the decision in 
Mackintosh v. Crow (1. L. B., 9 Cal., 689). It is true that in that case enhanced 
interest was allowed on the first instalment from tlie date of the solehnama. 
But the parties had already, as pointed out in the judgment, voluntarily 
settled upon the basis of that construction of the part of the 3rd Article which 
related to this part of the claim. As pointed out in Nanjappa v. Nanjappa 
(I. L. B., 12 Mad., 161* (166) ), ** it was the other stipulation, viz., that for 
payment of enhanced interest on the whole decretal money that was impugned 
in the argument, atfd this stipulation was not open to the objection that it 
made the higher rate of interest payable from the date of the decree." But 
further, as pointed out in the decision of the Madras High Court, the case 
before the Judicial Committee was one in which [997} the execution of a 
subsisting decree was the subject-matter of the appeal. 

1 think it is enough to express complete concurrence with the opinion 
expressed by the Courts of Madras and Bombay, that the case of Balkishen 
Das V. Bun Bahadur Singh (I* -L. B., 10 Cal , 305) did not warrant the 
dissent from Mackintosh v. Crow (I. L. B., 9 Cal., 689) expressed in Baij 
Nath Singh v. Shah Ah Hosain (I. L. B., 14 Cal., 248). 

I think that the objection made in the judgment in Baij Nath Singh v, 
Shah Ah Hosain (I. L. B., 14 Ca.1., 248), that cases such as the present do 
not come within section 74 of the Contract Act, because no sum is named, is 
not one to which effect ought to be given. By the fixing of a rate of interest 
the sum to become payable “ at any rate," as the Madras High Court says, 
'* at the time when default is made" (I. L. B , 12 Mad., 167) is fixed, and 
this is what the section contemplates. 

Upon the second question, I think that when the provision in the contract 
in question amounts to a provision for a penalty (or, wdncli is the same thing, 
stipulates for a sum in case of breach within the meaning of section 74), that 
that goes to the whole sum which may accrue due under the provision, although 
it may be that by non-payment for an indefinite time the aggregate amount 
ultimately payable may greatly exceed the amount — the fixed and ascertainable 
amount — to be due at time of default. I think they cannot be separated, and 
that section 74 applies to all, that is, that it applies to the money claimed at 
the ioereasod rate of interest from the date of the bond until^ealization. 

The result will be that the appeal wHl he allowed, and the case remitted 
to the original Court to fix a reasonable ' compensation (not exceeding the 
amount provided for by the rate of interest specified) for the breach of contract 
in the non-payment of the principal money due under the bond. All costs to 
abide the result. 
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Wilson, J. — 1 agree. 

Petheram, C.J. — I agree. 

Haopherson, J. — I agree. I think I was wrong in considering that the 
Privy Council case of BaLkishcn Das v. Bun Bahadur Singh (I. L. R., 10 Oal., 
305) practically overruled Mackintosh v. Crow. (I. L. R., 9 Cal., 689). 

[398] Banepjee, J — I regret very much that I am unable to concur fully 
with tny learned colleagues in this case. 

It was a suit on a money bond, in which it was stipulated that the money 
should be repaid with interest at the rate of 1 rupee S^annas per cent, per 
mensem in Bysack 1290, and that on failure thereof interest should be paid at 
the rate of 2 pice per rupee per mensem from the date of the bond up to the 
date of realization. 

The Courts below having allowed interest at the increased rate, the 
defendant has preferred this appeal, and the only question raised on his behalf 
is whether the increased rate of interest is not a penalty, and, as such, whether 
it does not come wichin section 74 of the Contract Act 

According to the principle laid down in Mathura Persad Singh v. Luggun 
Kooer (I. L. R., 9 Cal., 615) and in Mackmtosh v. Crow (1. L. R., 9 CaJ., 
689) such increased rate of interest is a penalty and comes within section T4 
of the Contract Act. But in the case of Baij Nath Singh v. Shah Ah Hosain 
(I. L. R., 14 Cal., 24^) this view has been dissented from, and the decision 
of the Privy Council in Bafkishen Das v Bun Bahadur Singh (I. L. R., 
10 dial., 305) has been referred to as supporting the opposite view that such a 
provision is not in the nature of a penalty. 

As tiiere is thus a clear conflict of decisions in this Court, the following 
questions have been referred to a Full Bench : — 

First, — Whether the decision in Mackintosh v. Crow (I. L. R., 9 Cal., 689) 
is still the law, or whether that in Baij Nath Snigh v. Shah Ah Hosain 
(1. L. R., 14 Cal., 248) dissenting from it, was rightly decided ? 

Second. — If the decision in Mackintosh v. Crow (1. L. R., 9 Cal., 689) is 
right, and the provision in the bond in question amounts to a provision for a 
penalty, then whether section 74 of the Contract Act applies to the money 
claimed at the increased rate of interest from the date of the bond until 
realization, or only to the amount claimed at that rate from the date of the 
bond until the date of default in payment, that is, until Bysack 1290 ? 

Upon the first question I was at first inclined to think that the decision 
of the Judicial Committee in the case of Balkishen Das [399j V. Bun Bahadur 
Singh (I. L. R., 10 Cal., 305) in efteet overruled the decisions of this Court in 
Muthura Persad Singh v. Luggun Kooer (T. L. R , 9 Cal , 615) and Mackintosh 
V. Croiv (1. L. R., 9 Cal., 689), that a provision like the one under consideration 
is a provision for payment of a penalty. On furtlier consideration, however, I 
am of opinion that the decision oi the Judicial Committee has not that effect. 
There are no doubt passages in the ludgment of their Lordships which, taken 
by themselves, may appear to overrule the two last-mentioned oases, but then 
what their Lordships were dealing with was not a contract, but a decree based 
upon a compromise; and, as pointed out hv WEST, J., in the case citq4 1 q the 
note to Shirekulit' Timapa Hegda v. Mahablya (I. L. R., 10 Bom., 435 (^38) ), 
" the principles which govern contracts and their modification when justice 
requires it, do not apply to decrees which, as they are framed, embody and 
express such justice as the Court is capable of conceiving and administering.*' 
It cannot, therefore, he said that the deoision in Balkishen Das v. Bun Bahadw 
Sif^h (I. L. R., 10 Gal., 305) in any way touches the present point. 
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But then there remains the question whether, irrespective of the decision 
of the Privy Council, the case of Batj Nath Stngh v. Shah Ah Hosam (1. L. B. 
14 Cal., 248), or the earlier case it dissents from, lays down the correct 
rule of law. Now where, as in the present case, the contract is to repay a loan 
with interest at a certain rate on a certain day, and there is a further stipula- 
tion that in ease of default interest is to run at a higher rate from the date of 
the loan, the additional sum that becomes payable in case of default on account 
of interest for the period between the date of the loan and the stipulated date 
of payment, cannot ordinarily be regarded as anything but a penalty which is 
intended to secure the punctual repayment of the loan — see Thompson v. 
Hudson [L. R. 4 E. & I. Ap. 1 (15)j , and it comes clearly within s. 74 of 
the Contract Act as a sum named, being exactly ascertainable at the time of 
the contract by arithmetical calculation. It is no doubt easy to conceive cases 
in which a provision for an increased rate of interest would not be in the nature 
of a penalty. Thus when the agreement is to repay a loan with interest at a 
certain rate on a certain [4003 date, or to repay it on a certain other and later 
date with interest at a higher rate from the beginning, there are really two 
alternative contracts, either of which may be fulfilled by the borrower at his 
option ; and the higher rate of interest payable under the latter contract cannot 
be regarded as a penalty for the non-performance of the former. That, how- 
ever, is not the nature of the stipulation in the present case. Here there was 
only one contract to repay the loan on a certain day wiffh interest at a certain 
rate, and the provision for the payment of an additional sum as interest for* the 
period between the date of the bond and the stipulated date of repayment was 
in the nature of a penalty and comes within s. 74 of the Contract Act. 
That being so, the creditor is not entitled to recover such sum as a matter of 
course , and, in the absence of evidence to the contrary, it must be held that 
the original rate of interest; was a fair rate up to the stipulated date of payment, 
and so the creditor cannot recover interest for that period at any higher rate 
merely by reason of the debtor’s default in making payment. 

My answer to the first question would, therefore, be this, that as regards 
the claim of interest up to the stipulated date of repayment, the decision in 
Mackintosh v Crow (I. L. R , 9 Cal., 689), which regards the interest at the 
increased rate as a penalty, is correct, and the later case of Batj Nath Singh v. 
Shah Ah Uosain (I. L. R., 14 Cal , 248) was not correctly decided. 

On the second question, I am of opinion that the amount claimed as 
interest .it the higher rate from the stipulated date of repayment to the date of 
realization cannot bo regarded as a penalty, and does not come within s. 74 
of the Contract Act. In the first place, there is no contract for the pay- 
ment of any lesser sum as interest for any period after the due date, for the 
breach of which the higher rate of interest can be said to be a penalty. The 
second rate of interest is no doubt a higher or an increased rate in respect of 
the time between the date of the contract and the due date, but it is the 
only rate agreed upon in respect of the time following the due date. Then, 
again, this part of the claim is wanting in another essential peculiarity of a 
[iOljj penalty, namely, that of being a definite sum which becomes due at once 
as soon as default is committed. The amount of this part of the claim depends 
upon, aind gradually grows with, the time for which the borrower finds it -con- 
venient to retain the use of the principal amount after the due date. It cannot 
in any sense be regarded as a sum naiped as thS amount to be paid 
in case of breach of contract within the meaning of s. 74 of the 
Contract Act. 

This view is, I think, in accordance with the decision in Machniosh v, 
Qrou) (I. L B., 9 Cal., 689). 
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My answer to the second question, therefore, is that s. 74 of the 
Contraot Aot applies only to that part of the claim for interest which is in 
respect of the period from the date of the bond to the due date, and that it has 
no application to the claim for interest for the period from the due date to the 
date of realization. 

A. A. 0. 


NOTES. 

[See the Notes to Mackintmh v. Croio 9 Gal. 689 in the LAW RBPOSTS REPRINTS.] 
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APPELLATE CIVIL. 

The 19th IPebruary^ 

Present : 

Mr. Justice Macpuerson and Mr. Justice Banerjee. 

Jamuna Parshad and another Defendants, 2nd Party 

versm 

Ganga Pershad Singh and others Plaintiffs 

and 

Hardhani Lai Defendants, Ist party 

ven'sus 

Ganga Pershad Singh and others Plaintiffs.'^ 

Hindu law— Joint Family — Mitakshara law — Mortgage of undivided 
shares in joint-family property — Consent of co-sharer, 

A, B anS C together formed a joint Mitakshnra family. On the 27th June 1872, A and 
B, without the conbent of C for their own benefit and without legal necessity, executed a 
bond in favour of J and Z^defendants, 2nd party), mortgaging to them certain joint proper, 
tics. On the 14th August 1882 J and I obtained an ex parte decree on their bond against A , 
B and tlMlC. and in execution mauzas Pipra and Baugra were put up to sale on the 16th 
March 1888, and purchased by H (defendant, Ist party). Prior to the institution by J and I 
of their suit, A, B and C on the 24th August 1881, together mortgaged mausas Pipra and 
Bangra to N. On the 13th March 1884, N obtained an ex parte decree on his mortgage, and 
in execution thereof mauza Pipra was sold on the 21.st November 1884. The plaintiffs pur- 
chased the property, and duly obtained posbession from the Court. In a suit by the plaintiffs 
for a declaration that the mortgage of the 27th June 1872 was invalid, and the decree and 
execution sale upon the basis thereof ineilectaal as against them, and for confirmation of 
possession, and in the alternative that if the mortgage bond was valid that the amount due 
thereunder and chaigeablo on mouza Pipra might be determined, and the plaintive declared 
entitled to redeeiff upon payment of such amount , — fields that although A and 6 had no 
authority, without the cniipeiit of their oo-sharer C, to mortgage their undivided shares to / 
and /, yet as the plaintiffs derived their title from those mortgagors, they were not entitled to 
recover sneb shares without paying to H, who by his auction purchase had aoquiredthe rights 

*ApMals from original decrees Nos. 104 and 127 of 1891, against the deoreoH of 
F.W. Badoock, Esq., Judge of Tirhut, dated the 80th of January 1^1. 
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ol fehe mortgagees^ the money advanced on the mortgage bond of 1872 with interest, and that 
the same was a charge on suoh shares. 

Mahdbeer Peraad v. Bamyad Singh (12 B. L*. R., 90 ; 20 W. B,, 192) applied in principle. 
Sadabart Prasad Sahu v. Foolbaah Koer [3 B. L. R., (F. 6). 31 ; 12 W. B , (F. B.), ]] and 
Madho Parakadv. Mehrban Singh (I. L. R., 18 Gal., 157 , L. B., 17 I. A., 194) distinguished. 
NUakani Sanerjee Sureah Chundra Mulltck (I. L. R., 12 Gal., 414) referred to. 

A JOINT Hindu family, governed by the Mitakshara law, consisted of two 
brothers, Kishandeo Narain Singh (deceased) and Barhamdeo Narain Singh, 
and a nephew, Baldeo Narain Singh. On the 27th June 1872, for their own 
benefit and without legal necessity, the two brothers Kishandeo and Barham- 
deo, without the consent of their nephew Baldeo, who was a major at the time, 
executed a bond for Bs. 2,650 in favour of Jamuna Parshad and Ishri Parshad 
(defendants, 2nd party), mortgaging to them, among other joint-family proper- 
ties, taluka Bishanpur, in which was situated mauza Pipra, the property in 
suit. On the 24th August 1881, Kishandeo, Barhamdeo and Baldeo together 
mortgaged their joint property in mauzas Pipra and Bangra to one N arsingh Das. 
On the 25th July 1882, the defendants, [i08j 2nd party, instituted a suit 
on their mortgage bond against the above-mentioned three members of 
the joint-family, and on the 14th August 1882 obtained an ex parte 
decree against them fpr Bs 7,439-12. In February 1884, Narsingh Das 
filed a suit on his mortgage bond, which was also decreed ex parte against 
the said three members on the 13th March 1884 ; and in execution mauza 
Pipra was sold b/ public auction on the 2l8t November 1884. The 
plaintiffs purchased the mauza and duly obtained possession from the Court. 
On the 16th March 1888, long subsequent to the date of the plaintiffs’ posses- 
sion, mauzas Pipra and Bangra were put up to sale in execution of the decree of 
the i4th August 1882, and purchased by Hardhani Lai (defendants, 1st party). 
This sale was confirmed on the 4th July 1888. 

In May 1889 the plaintiffs instituted the present suit against the auction- 
purchaser H|urdhani Lai, the members of tlie joint family (defendants, 3rd party) 
and the mortgagees Jamuna Parshad and Ishri Parshad. 

In their plaint they set out the above facts, and also alleged that the 
defendant Hardhani Lai was setting up his auction purchase against their 
title, and was otherwise interfering with their peaceful possession. They alleged 
that Kishandeo and Barhamdeo were not the managers of the joint family ; and 
submitted that the mortgage of the 27th June 1872, having been executeid by 
them for their own benefit and without the consent of their co-sharer Baldeo, 
was invalid; that the sale of the 16th March 1888 of mauza Pipra was had for 
material irregularities, and on the ground that the property had been improperly 
sold contrary to the terms of the mortgage decree of the 14th August 1882. 
The plaintiffs further submitted that the i ight of a subsequent mortgagee to 
redeem a prior mortgage could not be affected or taken away by a decree in a 
suit to which he was not a party ; and that as Narsingh Das was not a party to 
the suit of the defendants, 2nd party, although the latter were fully aware of 
the fact that his mortgage was in existence at the data of its institution, the 
said mortgage decree did not bind him, or the plaintiffs who claimed through 
him, J)r •destroy their lien and right to redeem. The plaintiffs lastly submitt^ 
that, under the circumstances of the case, the utmost the defSndant Hardhani 
Lai had acquired by his auction purchase was a charge {4M] upon mauza Pipra 
for the amount that might properly be found to be due under the mort- 
gage of the 27th June 1872, and that upon its determination by the Court they 
were entitled to redeem upon payment of such amount. The plaintiffs prayed 
that the Court might declare that the mortgage of the 27th June 1872 was 
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invalid ; that the decree of the 14th August 1882 was not binding on them ; 
that the sale of the 16th March 1888 might be set aside or declared ineffectual 
as against them, and the plaintiffs confirmed in their possession ; and in the 
alternative that if the Court was of opinion that the said mortgage was valid, 
that it might determine the amount due thereunder and chargeable upon 
mauza Pi^ra, and declare the plaintiffs entitled to redeem upon payment of 
such amount. 

The defendant Hardhani Lai contended that Kishandeo and Barhamdeo 
were the managers of the joint family, and that the mortgage of the 27th June 
1872 was valid, as it had been executed by them as nianagers on behalf of 
and for the benefit of, the joint family* and Baldeo had also acquiesced in it ; 
that Nsrsingh Das was fully aware of the existence of the mortgage, and by 
his conduct in not having redeemed it and allowed execution proceedings under 
the decree of the 14th August 1882 to result in the sale to him, was bound by 
them, and the plaintiff's, who claimed through Narsingh Das and the de- 
fendants, 3rd party, were estopped from questioning the validity of the mortgage 
or the decree , that he was a bund fide purchaser for value without notice ; and 
that the sale of the 16th March 1888 was a good and valid sale. 

The defendants, 2nd party, further urged that the suit as one for redemp- 
tion was not maintainable, as all persons interested in the mortgaged proper- 
ties had not been made parties. 

The defendants, 3rd party, did not appear. 

The issues were as follows : — 

(1) Did the bond of June 27th, 1872, create a valid mortgage , and if so, 

upon what property 

(2) Are the plaintiffs bound by the decree of August 14th, 1882? 

(3) Are the plaintiffs estopped from contesting the view taken by the 

defendants of the effect of the bond and decree? 

[MS] (4) Is this suit a fraudulent one instituted by the plaintiffs in collusion 
with defendants, 3rd party ? 

(5) Can the plaintiff sue to set aside the sale, dated 16th March 1888, 

on the ground of material irregularity ? 

(6) Was there any material irregularity in the publication or conduct 
of such sale ? 

(7) Was there any fraud in the conduct of the sale ? 

(8) What are the rights of the various parties ? 

The Judge found that Kishandeo and Barhamdeo were not the managers 
of the joint family, and that they had borrowed money upon the security of 
the mortgage of the 27th June 1872 for their own benefit and without the 
consent of Baldeo. He therefore held, upon the authority of the case of 
Setdabart Prasad Sahu v. Foolbash Koer (3 B. L. B., (F. B.), 31 ; 12 W. R., 
(F. B.), 1), that the mortgage was invalid. He also held that the mortgage 
covered taluka Bishanpur, mauza Pipra and the other villages included therein. 
The Judge did not try the 8th issue : but decided all the other issues, with the 
exception of the second part of the first issue, in favour of the plaintiffs, and 
gave them a decree, declaring the mortgage of the 27th June 1872 and the 
decree and sale based upon it invalid, setting aside the sale, and confirming the 
plaintiffs’ possession. 

The defendant Hardhani Lai appealed to the High Court. The defendants, 
2nd party, also filed a separate appeal from this decision. . The two appeals 
were heard together. 
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Babu Vmakali Mookerjee, iEfabu Hem ChunderBanerjee, and B%,h\iBajendra 
Nath Bose for the appellants. 

Mr. C. Gregory, Dr. Bash Behan Ohose, and Babu Tara/podo Chowdhry 
for the respondents. 

Babu Umakali Mookerjee contended that the mortgage of the 2Jth June 
1872« although executed by two of the three members of the joint family, was 
in reality a mortgage of joint-family property by the managers, and was there- 
fore perfectly valid. When the suit was instituted upon that mortgage, Baldeo 
did not resist the claim of the mortgagees on the ground that he had not executed 
the deed, and a decreq^ was. passed against all three members of the family. 
The appellant Hardhani Lai was no party to the suit. [406] He was a perfect 
stranger, and by his auction purchase had acquired a good title to the property 
in dispute, which the plaintiffs were estopped from questioning. But supposing 
that the two brothers Kisbandeo and Barbamdeo had no power to execute a 
valid mortgage of the entire joint-family property, the mortgage, so far as their 
two- third shares were concerned, was perfectly valid. The Full Bench ruling 
in Sadabart Prasad Sahu v. Foolbash Koer [3 B L. E. (F. B ), 31 ; 12 W. R, 
(F. B.), 1] did not apply, inasmuch as in the present case the question as to 
the validity of the mortgage had been raised in the lifetime of the mort- 
gagors, and before their rights had passed to Baldeo or any other person by 
survivorship. The case" of Mahabeer Fersad v. Uamyad Singh (12 B. L R., 90 ; 
20 W. R., 192) was clearly applicable. That decision had been approved of 
by the Privy Council Tn Madho Parskad v. Mehrban Singh (I. L. R,, 18 Cal,, 
157 ; L. R., 17 I. A , 194). The appellant’s rights, therefore, amounted to this, 
that he had acquired a good title to the two-third shares of Kisbandeo and 
Barhamdeo, subject to the plaintiff’s right to redeem them, and had also 
acquired the right to redeem the remaining third share of Baldeo, over which 
there could be no doubt the plaintiffs had a mortgage lien. The plaintiff’s suit 
for redemption was not maintainable, because he had not made all the persons 
interested in the mortgaged properties parties to it — Nilakant Banerji v. Suresk 
Chandra Mullick (I. L. R., 12 Cal, 414). He further contended that the 
plaint and evidence disclosed no cause of action. 

Mr. Gregory submitted that the cause of action was sufficiently stated in 
the plaint, which contained a distinct allegation that the defendant, 1st party, 
was setting up his auction purchase against the plaintiff’s title, and was other- 
wise interfering with their peaceful possession , and th^t as the defendants 
had not taken this objection in their written statements or at the trial, no 
evidence was offered, and they should not be allowed to take it in appeal. He 
relied upon the Full Bench ruling in Sadabart Prasad Sahu v. Foolbash Koer 
[3 B. L. R. (F. B.), 31 ; 12 W. R. (F. B.), l] . and submittedsthat the case of 
Mahabeer Persadv. Bamyad Singh (12 B. L. R., 90 ; 20 W. R., 192) had no 
application ; [407] but he contended that if the Court was of opinion that 
Mahabeer Persad's case did apply, and that the plaintiffs had only the right to 
redeem, and the suit was bad for defect of parties, that the Court should take 
into consideration the view which the Court below took of the plaintiff’s rights 
in consequence of which it did not try the 8th issue, and not dismiss the suit, 
but remand it in order that all persons interested in the mortgaged properties 
might*be* added as defendants. • 

The judgment of the Court (Macfherson and Banerjee, JJ.) was as 
follows: — 

The suit out of which these two appeals arise was brought by the plain- 
tiffs, respondents, on the following allegations, viz., that two persons, Kisbandeo 
and Barhamdeo, who with a third, Baldeo, formed a Mitakshara joint family 
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now represented by the defendants, Srd party, executed in favour of defendants, 
2nd party, Jamuna Prashad and Ishri Pra8hs[d, on tlie 27th June 1872, a bond 
mortgaging certain properties, not very clearly described ; that defendants, 
2nd party, on the 25th July 1882, brought a suit upon the bond and 
obtained a decree against the said Kishandeo and Barhamdeo and also against 
Baldeo, Ind in*execution of that decree improperly put up to sale mauzas Pipra 
and Bangra, which were purchased by defendant, Ist party, Hardhani Lai, on 
the 16th March 1888 ; that before the institution of the suit by defendants, 2nd 
party, Kishandeo, Barhamdeo, and Baldeo in August 1881 mortgaged to one 
Narsingh Das tlie mauzas Pipra and Bangra ; that Narsingh Das, having on the 
13th of March 1884, obtained a decree on his mortgagS, caused the mortgaged 
property, mauza Pipra, to be sold in execution, and the plaintiffs purchased 
the same on the 21st of November 1884 an(^ duly obtained possession ; that the 
mortgage to defendants, 2nd party, was invalid and the sale at their instance 
was irregularly held ; and that the defendant, 1st party, was setting up his • 
auction purchase against the plaintiffs and offering opposition to their peaceful 
possession. And the plaintiffs prayed that the Court might declare that the 
mortgage bond of the 27th June 1872 was invalid, and the decree and the 
execution sale upon the basis thereof ineffectual as against them ; and that if 
the Court was of opinion that the said mortgage bond was valid, it might 
determine the amount of the lien chargeable [408] upon Pipra and declare the 
plaintiffs' right to redeem on payment of such amount. 

Defendant, Ist party, resisted the claim on various grounds, and maintained 
that his auction purchase was valid ; and defendants, 2nd party, urged in 
addition that the suit as one for redemption could not proceed, as persons 
interested in the other properties mortgaged jointly with Pipra were not made 
parties to the suit. Defendants, Srd party, did not appear. 

The parties went to trial upon various issues, of which it is necessary to 
notice here only two, namely, the 1st and the Bth, which were as follows : — 
1st.- -Did the bond of June 27th, 1872, create a valid mortgage ; and, if 
so, upon what property ? ” 

“ 8th . — What are the respective rights of the various parties ? ” 

In the view which the Court below took of the case, it was not necessary 
to consider the 8tb issue. But it decided all the other issues, except the second 
pare of the first, in favour of the plaintiffs, and gave them a decree, declaring 
the mortgage of 1872 and the decree and sale based thereon invalid, and 
confirming the plaintiffs' possession. 

Against that decree these two appeals have been preferred by the defend- 
ant, 1st party, and defendants, 2nd party. They were heard together, and the 
points urged were — 

Hrst, that the mortgage bond of 1872, though executed by ^wo only of 
the three joint owners, was binding upon all the three ; 
secoitd, that at any rate the mortgage was valid as regards the shares 
of the mortgagors, or that the bond created an equitable charge as 
regards those shares ; 

third, that the suit, so far as it was one for redemption, pould not 
proceed by reason of defect of parties ; and 
fowrth, that the plaintiffs had no cause of action. 

As to the first point, there is no suflicient evidence to show that the two 
executants of the bond were acting as managers for the joint family. Great 
stress was laid upon the fact that Baldeo, the remaining member of the joint 
family, allowed the decree on the bond to be passedagainst him ; but seeing that 
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fche suits whioh [409]resulted in that decree was instituted after the mortgage 
to Narsingh, through whom the plaintiffs claim, neither that decree, nor the 
fact of Baldeo not having objected to the decree being passed against him, 
would be any evidence against them. 

TYiQ fourth point also must be decided against the appellants, as no such 
objection was raised in the Court below, though the plaintiffs made a distinct 
allegation in paragraph 10 of the plaint that their peaceful possession had been 
interfered with by the defendant, 1st party. If the objection had been taken 
in time, it might have been met by evidence. We think it too late for the 
defendants to raise it now. 

Upon the second point the Court below has decided against the appellants 
upon the authority of Sadabart Prasad Sahu v. Foolbash Kocr [3 B. L. B., (E. 

31 ; 12 W. B. (F. B.), 1] . But we do not think that case settles the present 
question. It is true that the mortgsUge here was one by two out of three undivided 
coparceners in respect of joint property without the consent of the third, in order 
to raise money for the benefit of those two and not for that of the family ; and it 
is true also that the Full Bench in SadabarVs case held that one co-sharer ' had no 
authority, without the consent of his co-sharers, to mortgage his undivided 
share in a portion of the joint-family property, in order to raise money on his 
own account, and not for the benefit of the family , ’ but the question whether 
the mortgaged interest could be recovered without redemption was expressly 
left undecided, as the facts were not sufficiently stated to enable the Court to 
determine that ques||ion. Moreover, the question of thb validity of the mort- 
gage in SadabarVs case was raised by the non -alienating coparcener, who did 
not claim through the mortgagor, and co whom the interest of the latter had 
passed by survivorship , whereas in the present case that question is raised not 
by persons claiming the mortgagor’s interest by survivorship, but by persons 
claiming the same under a subsequent alienation made by those mortgagors 
jointly with their co-sharer. 

In the case of Mahabeer Persad v. Eamyad Snigh ( 12 B.L.B., 90 ; 20 W.B., 
192), which was decided after the Full Bench case of Sadabart Prasad Sahu 
v. Foolbash Koer [3 B. L. B. (F, B.), 31 . 12 W. B. (F. B.), 1] , a father and his 
elder son, without legal necessity, [4103 and without the consent of a minor 
son who was their coparcener, had mortgaged their joint property, and a suit 
was brought to set aside the alienation in the lifetime of the mortgagors ; and a 
Division Bench of this Court (Purar and AlNSLlE, JJ.), while setting aside the 
alienation in the interest of the minor, directed that on recovery of the property, 
it should be held and enjoyed in defined shares, and that the shares of hhe 
father and his older son should bo jointly and severally subject to the lien thereon 
of the mortgagees for the sum advanced bv them with interest until repayment, 
the reason for making the loan an equitable charge Upon these shares being 
that a decree without such qualification would have the effect of restoring their 
property 4o the father and son, and leaving them at the same time in possession 
of the money which they had borrowed on its security — a result that would 
have been contrary to equity and good conscience. The last-mentioned decision 
was approved by the Judicial Committee in Ma,dho Parshad v. Mehrban Singh 
(I. L. B., 18 Cal., 157 ; L. B., 17 I. A., 194). 

The present case differs from the cases of Sadabart Prasad Sahu v. Fool- 
bash" Koer [3 B. L. B. (F. B.), 31 ; 12 W. B. (F. B.). 1] aad Madho Parshad 
V. Mekrban Singh (I. L. B., 18 CaL, 157 ;'L. B., 17 I. A , 194) in this, that the 
mortgage is here sought to be declared invalid by persons claiming under the 
mortgagors, and not as in those two cases by persons to whom the interests of 
the mortgagors had passed by survivorship. It differs also apparently from the 
case of Mahabeer Persad v. Bamyad Stngh (12 B. L. B., 90; 20 W. B., 192) in 
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Ihisi that the persons who would benefit directly by the setting aside of the 
mortgage are not as in that ease the mortgagors themselves, but are persons 
deriving title from them and their oo-sharer jointly. But the persons who 
would ultimately benefit by the unqualified setting aside of the mortgage would 
be the mortgagors, they retaining in that case the mortgage money as well as the 
full value of their interest in the mortgaged property —a result no less contrary 
to equity and good oonsoienqe than if they had retained the mortgage money 
and the property itself ; and therefore, as far as the point under consideration is 
concerned, the present case does not really differ from that of Mahabeer Per$ad, 
£411] and should be governed by the principle which was held applicable to 
that case. We are, therefore, of opinion that though Kishandeo and BarhamdeOt 
the mortgagors, had no authority, without the consent of their oo-sharer Baldeo, 
to mortgage their undivided shares to defendants, 2nd party, yet the plaintiffs, 
who derive title from tiiose mortgagors, are hot entitled to recover their shares 
without paying to the defendant, 1st party, who has by his auction purchase 
acquired the rights of the mortgagees, the money advanced under the 
mortgage of 1872 with interest, which should be considered as an equitable 
charge on the said shares. In other words, the only right which the plaintiffs 
have got as against defendants, Ist party and 2nd party, is the right to redeem. 

It was faintly contended before us that mauza Pipra was not covered by 
the mortgage of 1872 ; but, having regard to the terms of the mortgage bond, 
we think the Court bejow was quite right in holding that such a contention is 
wholly untenable. « 

It remains now to consider the third point raised before us. The only 
claim that the plaintiffs are, in our opinion, entitled to make being one for 
redemption, the suit cannot proceed unless all the persona interested in the 
properties originally mortgaged in 1872 are before the Court [see Nilakant 
Banerjee v. Suresh Ohundra Mullick ( 1. L. B., 12 Cal., 414)] . And as 
those persons have not all been made defendants, we were asked to dismiss 
this suit for defect of parties. We do not think, however, that that would 
be the proper order in this case. In the view that the Court below took 
of the plaintiffs’ rights, they were entitled to a declaration that the defend- 
ants, Ist party and 2nd party, had no claim against them, and they were 
entitled to the property in dispute without redeeming the same ; and the 
Court below did not, therefore, consider itself called upon to make any 
persons parties to the suit who were necessary parties to it if it was a suit for 
redemption. As, however, that view is in our opinion incorrect, and as the 8th 
issue raised in the case has now to be decided, we think the proper course to 
take in this case will be to send the case back to the Court below to try the 
suit as one for redemption after making all necessary persons parties to it. 

[412] The result is that the decree of the Court below will bo set aside, and 
the case remanded to that Court for trial with reference to the direotions con- 
tained in this judgment. The appellants will be entitled to the costs of these 
appeals, only one hearing fee being allowed. Other costs will be in the discretion 
of the Court below. 

C.D.P. Appeal allowed and case remanded. 


NOTES. 

[This equitable lien has been applied in several cases : — 13 G.W.B., 816 ; 14 O.W.N., 
652 ; 7 644 18 O.L.J., 864.1 
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APPELLATE CIVIL. 

The Idth March, 1892. 

Pbebent : 

Mr. Justice O'Kinealy and Mr. Justice Ameer Ali. 


Meer Mahomed Israil Khan Plaintiff 

versus 

Sashti Churn Ghose and others Defendants.* 


Muhammadan law — Wakf — Settlement m favour of the settlor s family with the 
reservation of a life interest in pari or the whole of the income for the settlor 
— “ Charitable *’ — “ Religious” 

A wakf in favour of the settlor’s children and kindred in perpetuity, with a reservation 
of a part or the whole of the income thereof m favour of the settlor for his own use during 
his lifetime, is valid. « 

Mahomed Ahsanulla Ckotedhry v. 4marchand Kmidu (1 L R., 17 Gal., 498; L. B., 17 
1. A., 28) referred to. Rasamaya Dhur Chowdhurt v Aijul Fata Mahmied Ishak (1. L. R., 
18 Oal , 899) dissented from. 

In the construction of a deed of wakf, the words ‘ charitable ’ sitid ' religious ’ must be 
taken in the sense in whicli they arc understood in Muhammadan law. 

Two sisters, Azizunnissa Khatnn and Eamrunnissa Khatun, wore the 
owners, in possession, of the property in suit, which they held as a sikmi taluq 
under the superior landlord. Azizunnissa owned a 10 annas, and Kamrunnissa 
the remaining 6 annas share in the property. On 17th Falgoon 1286 B. S. 
(28th February 1880), the two sisters by two duly registered wakfnamas, iden- 
tical in terms, made wakfs of their respective shares in various properties, 
including the property in suit. They oqnstituted themselves mutwallis of their 
respective shares in the wakf properties, and [413] provided that upon the 
death of either of them the survivor should be mntwali or manager of both 
shares, that is, of the entire wakf properties, and that upon the decease of 
the survivor the plaintiff should be the mutwalt. The plaintiff was a party to 
these two deeds. 

The material clauses of the wakfnama executed by Azizunnissa were as 
follows : — 

* 1 have no children. On 21st Kartick 1281 1 executed a wakfnama 
dedicating the properties held and owned by me, as stated below, as well as 
the profits thereof, to God, in order to secure welfare in m^ passage to the next 
world, as well as for the purpose of providing expenses for good and charitable 
acts, and for the salvation of my soul. But the rules dictated by me for the good 
management and protection of the said properties, and for the use of its profits 
for gc^ purposes, wore not clearly stated in the said wakfnama. The 
manner in which it had been worded has not fulfilled my intentions, 
for its expressions do not likely mean that the profits of my property 
should bp expended for good objects. Further, some other directions, 
such as my directions about monthly allowances, were •not stated as 
intended. Some of them are against JSIuhaihmadan law. Moreover, as Fakir- 
unnessa Khatun, whom 1 appointed on the formei occasion as mutwalh, died 

*Appeal tram Appellate Decree No. 776 oi 1891, against the decree of H. Peterson, Esq., 
District Judge of Faridpur, dated the 31st March 1891, reversing the decree of Babu 
Trailokya Nath Mitter, Subordinate Judge of Faridpur, dated the 29th of Juno 1889. 
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daring my lifetime, it hae become necessary to confirm thBwahfnania previously 
executed by me, modifying the rules laid down in it. Having, therefore, 
consulted my wise and great and related co-religionists, I, in the possession of 
sound state of my mind, voluntarily fix the amended and correct rules given 
below for religious purposes, and for the use of the profits of my properties in 
pious acts, and in acts tending to the righteous path, and to benefit the people. 
The 17th Falgoon 12B6. 

Paragraph 2. — During my lifetime, or so long as I wish, I shall myself 
make gift to the poor and indigent, and maintain and clothe them and supply 
their other expenses according to the rules observed during the Bamzan, Eed, 
Bakri-Eed, Barwafat, and other festivals, in my capacity as mutwalh. I shall 
supply my own (personal) expenses from the remaining income of the pro- 
perty. No one will get monthly allowance during my lifetime. [414] On my 
death, from the income of the wakf property, specified in the schedule below, 
the Government revenue, collection charges, and expenses connected with liti- 
gation, as well as a sum of Bs. 400 a year, as monthly allowance to the 
mutwalh for the time being, shall be paid in the manner stated below. From 
what remains or shall be collected, monthly allowances in the manner stated 
below shall be given to my relatives and old servants managing their duties in 
proper and dutiful manner. Half of what remains shall be expended according 
to the custom for the festivals of Ramzan, Eed, and Bakri-Eed, and other 
religious ceremonies, knd in making gifts to the poor and, indigent, and in main- 
taining travellers and persons who take shelter after sunset. The remaining 
half of the profits shall be kept with the mutwaiti as a ready and separate fund 
for the protection of the property from danger. 

“ Paragraph 3. — After my death, from the profits of the wakf property 
collected, or from whatever collections be made, in case the profits decrease in 
consequence of accidents, such as the washing away of any property by river, or 
in consequence of any property becoming a chur, or becoming unfruitful by reason 
of inundation and drought, the monthly* allowance due to the mutwalh shall be 
paid from what remains , the mutwalh shall proportionally pay, as he thinks 
proper, all the monthly allowances and other expenses. If any one of the per- 
sons to whom monthly allowance was not allowed hereditarily, that is, allow- 
ance descending from son to grandson, should die, then the amount of such 
person’s monthly allowance should be added to the fund reserved for the pro- 
tection of the property. Should the money of the fund be not expended in 
consequence of unavoidable consequence, then within a time, not more than 
eight years, a fourth share of the money of the said fund shall be reserved in it, 
and the remainder ui^pd in purchasifig other properties for the enlargement of 
the u;aA/ property, and for being added to it. The mutwalh shall in noway 
be competent to appropriate the said money to his own use. Should the pro- 
perty be enlarged and the income of it be increased, then one-third of the said 
additional income shall be added to the monthly allowance of the mutwalh^ and 
the remainder to the charitable fund stated above, and expended according 
to the rule fixed.” 

[41 5 J Then followed provisions for the improvement of the waAc/.pi^operty, 
the payment of existing and future debts incurred by Azizunnissa, fox o\iarita- 
ble gifts, gifts to saints, the entertainment of persons on the Eed, B(^-Eed, 
and other festivals, and during the month of Bamzan, and of travellers, and 
the care of the poor and indigent of her village, and a declaration that the 
persons entitled to monthly allowances set out in the schedule should not have 
any right to claim the same in her lifetime. 
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After some farther provisions she proceeded I shall not be competent 

to change the mutwalli appointed by this wakfnama^ or to execute any other 
wakfnama regarding the said property, or any other document, etc., containing 
other conditions'’' 

“ Paragraph 13.— Out of the annual profits of the wahf property, as 
specified in the schedule below, the mutwalli shall get an annual allowance of 
Bs. 400. From what remains the persons named below shall get an annual 
allowance of Bs. 1,860, and half of what remains after deducting the said 
allowances shall be expended in the performance of the Eamzan, Eed, and 
other ceremonies, as stated in 'the third paragraph, and the remaining, half shall 
be included in the fund kept apart for the protection of the property. 

Schedule. 

The names of the allowance- holders. 

N amcs . Allowance. 

•Bs. 

Kamrunnissa Khatun, sister of the executant — annual allow- 
ance during her life ... -... ... ... 480 

Syedunnessa Khatun, husband's name Mir Mahomed Abduirub 

— annual allowance to be held hereditarily from son to grand- 
son and other heirs ... ... .^. ... 180 

Moulvie Syed Meazum Hosain Saheb, son of the sister of the 
mother of the executant. On his death her grand-daughter, 

Sekendra Khatun, the eldest daughter of Mir Mahomed 
Abdurrub, to get the annual allowance descending from son to 
grandson and other heirs hereditarily ... ... ... 300 

[4161 Mir Mahomed Israil Saheb, Khan Bahadur, eldest son, 
Fakirunnessa Khatun, daughter of the executant’s brother, to 
get a monthly allowance, descending from son to grandson and 
so on to successive heirs * ... ... ... 600 

Taffazzul Hosain Saheb Daroga, the son of the executant’s 
uncle, to get an annual allowance ... ... ... 180 

On his death his widow, Azizunnessa Khatun, to get the said 
Bs. 180 annually during her lifetime, provided she leads a 
chaste life and do not marry again , and if a son be born of the 
said Daroga Saheb, then the allowance to descend from son to 
grandson and so on. 

Bamnidi Neogi and on his death, his son and grandson and so 
forth, to get annual allowance of ... ...* ... 120 


1,860 

Azizunnissa and Kamrunnissa acted as mutwallis during their lifetime. 
Azizunnissa died first, whereupon her sister Kamrunnissa, in accordance with 
the terms of the wakfnamas, became the mutwalli of the entire wakf estate. 
But being a purdanashin lady, and therefore unable to look after the manage- 
ment herself, she at first appointed her « husband, Abdul %arim Khan, W 
general mukhtar ; and, upon certain differences arising between them, she 
oanoelled the power she had given him, and appointed the first two defendants. 
Sashti Ohurn Ghose and Jogeshur Ghose, her general mukhtars by a duly 
registered am-fmkhtarnama. In the year 1291 Kamrunnissa as mutnoalli^ 
granted an ijara of the properties in suit to the third defendant, who was a 
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brother of the first two defendants. Default having been made in payment of 
the rent due to the superior landloid, he brought a suit and obtained a decree 
against Kamrunnissa. She having died in 1886, the name of her husband was 
substituted in the decree in her stead, and in execution thereof the property in 
suit was put to sale and purchased by the first three defendants in the name of 
the fourth. 

Thereupon, the plaintiff as mutvjalli instituted a suit for the 
recovery of the property from the defendants. He alleged that the first two 
defendants, Sashti and Jogeahur, ware the servants of the wakf estate, and 
were entrusted with the entire management of the dedicated properties, that 
it was their duty to look after and protect the same, to realize the rents from 
the tenants, and to pay the amounts due to the zemindar , that the first three 
defendants were uterine brothers living joint in food and estate, and that the 
tjara was taken by them jointly in the name of the third defendant ; that 
they did not pay the rent due to the zemindar nor satisfy the rent decree 
obtained by him against Kamrunnissa, although they had at the time in their 
hands sufficient funds belonging to the wakfeat&te ; that they gave no notice 
of the execution proceedings to Kamrunnissa, or on her death to the plaintiff 
and that they brought about the sale in an irregular and fraudulent manner. 
He charged that their conduct amounted to breach of trust, and submitted that 
they were not entitled to retain the property purchased by them. 

The plaintiff, aqpordingly, prayed that the sale might be set aside and 
possession of the disputed property he decreed to him mmutwalli. 

The defendants pleaded, inter nUa, that the plaint disclosed no cause of 
action, and that the suit was bad for non-joinder of parties. They alleged that 
the plaintiff had renounced Muhammadanism, and therefore was not entitled 
to act as mutwalli of a Muhammadan ivakf : that the wakf namas set up by the 
plaintiff were fraudulent and fabricated documents , that the ladies had no 
power to make a wakf ; that the property in suit was not wakf, and had never 
been treated as such , that they were not the tchsildars of the wakf estate ; 
that they were not Kamrunnissa’s am-mukhtars, but only had charge of her 
law-suits ; and that they were innocent purchasers for value. 

The Subordinate Judge found that the wakfnamas had been duly executed 
by the ladies , that they wei e genuine deeds, and had been acted upon and 
covered the property in suit ; that the first and second defendants not only 
managed and conducted law-suits, but realized monies from the tenants, paid 
Government revenue as well as the zemindar’s rent, and did everything in con- 
nection with the [418] wakf estate He also found that it was the defendant 
Sashti Churn who conducted Kamrunnissa’s defence in the rent-suit, and that 
both the first and second defendants were perfectly well acquainted with 
the provisions of the wakfnamas, and with such knowledge acted as amlas 
of the wakf estate. He also found that in consequence of their position, the 
defendants were bound to protect the property in suit, and that the default in 
payment of the rent \o the zemindar was intentional so as to facilitate the sale 
and the purchase by them of the property ; that instead of giving notice to 
the plaintiff of the execution proceedings or taking any other steps for its 
protection from sale, the defendants themselves appeared as bidders and pur- 
chased the property for an inadequately small price. He held that the three 
brothers were i<Aht in food and estate, and were jointly interested in the ijara. 
He was of opinion that the wakf was valid, and that the plaintiff had suffi- 
oiently established fraud to entitle him to a decree. 

He accordingly gave the plaintiff a decree, directing the defendants to 
reconvey the property to the plaintiff on his paying into Court the purchase- 
money with interest. 
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On appeal the Diatrict Judge upheld the findings of the Subordinate Judge 
that the wakfnamas had been duly executed bv the ladies, and that they were 
genuine doouments and been acted upon ; but as he was of opinion that the 
deeds of wakf showed no substantial dedication for charitable or religious pur- 
poses, and that pfovision for the members of the family was the primary object 
of the grantor, and* the application of the funds to purposes covered by them 
merely contingent, afid that therefore the settlements were practically a family 
arrangement, lie held, upon the authority of the case of Mahomed Ahsanulla 
Chowdhry v. Amarchand Kiuidii ([. L. B, 17 Cal . 498 ; L. K., 17 I, A., 28), 
that the 7 vakfs were invalid. 

Upon the question whether the sale was fraudulently brought about by the 
first three defendants, or was the result of the omission of the first and second^ 
defendants to do what they were hound to do as general agents, the Judge 
agreed with the Subordinate Judge in finding that the fiist two defendants 
were the agents for Kamrunnissa und(*r a. gonm’al power-of-attorney, and acted 
[419] ior her and transacted all Vuisiness ci.nnected with the property, and that 
the three defendants w^eie jointly interested in thez^ri?^^; but differed from him 
in finding that the ageuev ceased on the death of Kamrunnissa and had not 
been renewed hy the plaintiff, and that there was nothing to show that the 
first two defendants had funds in their hands and allowed the arrears to remain 
undischarged and so bring the property to sale. He came to the conclusion 
that there wrs “no fraud or collusion on the part oi the^defendants in failing to 
give notice of the sale to tl'.e iilaintiff, nr any niishohavioiir and misconduct on 
the part of the defendants as vvould entitle the plaintiff to ask for a cancelment 
of the sale proceedings and an invalidation of the defendant’s purchase.” 

The Judge accordingly decreed the appeal, reversing the judgment and 
decree of the First Court, and dismissing the plaintiH‘’s suit. The plaintiil' 
appealed to the High Court 

The Advocate-General (Sfr Charles Vaul), Moulvi Mahomvied Yufii{f, 
Moulvi Spfojid IshuUf and Moulv< Sffiid Shawstd fluda for the Appellant. 

Mr, Plight ^[r. Jacob, and Thihii (Jolah Chund^r S/rcat for the Bespondents. 

The Advocate-irinouf, on behalf of the appellant, contended that the first 
two defendants w< re in a fiduciary jiosition in redatnm to the tcakf estate, and 
therefore could not purchase the property . that being in such a position they 
should have paid the rout due to the superior landlord, and that there ought to 
have been sufficient funds in thoir hands feu' that purpose. He also contended 
that the 7V(tkf was valid, and relied upon the case of Doe d. Jaiin Beebee v. 
AbdoUah Baibcr H^'iilton, 84/5) 

Mr. Pitqh, on behalf of the re&pcmdents. arguod t’nat the first two defend- 
ants were not ni a fi(kiciar> position after the death Rf Kamrunnissa, as her 
death had put an end to the agency , that tiiore was no obligation on them to 
pay the rent to the superior landlord, nor had thev at<,the time any money in 
their hands to pay it , that the ifaradar was in no way responsible tor the rent 
previous to his iiara ; that the plaintiff knevr of the sale, and under the 
circumstances the purchase h> the defendants, even if it be [420] held that they 
were agents, was valid, as there was no fraud or collusion. As regarded the 
validity of the wakf, he submitted that the Judge had found that the wakf was 
invalid, and that the intention was to create a family setl4emont, and that 
these conclusions being findings cd fact could not be impugned in special appeal ; 
that the obiect of the luafe/’ was to settle the property in perpetuity on the 
family of the settlor and not for really charitable purposes; that the ladies 
had not divested themselves of the property from the moment of the execution 
of the wakf^ hut from the date of tlieir death ; and that therefore it could noit 
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be valid aK tvakf. He relied upon the following authorities : — Mahomed 
Hamidulla Khan v. Lotful Hug (1. L. R., 6 Cal., 744), Fatima Bibee v, Arijf 
Ismailjee Bham (9. C. L. R., 66), Abdul Gannc Kasam v. Hussen Miya 
Bahimtula (10 Bom. H. C., 7), Kizamudin Gnlam v. Abdul Gafiir (1. L. R., 
13 Bom., 264), Pathukutti v. Avathalakutti (I. L. R., 13 M^d., 66), Mahomed 
Ahsanulla Choirdhuri v, Amarchavd Kundu (I. L. R., 17 Cal., 498, L. R., 17 
1. A. 28), and Ba&amaya Dhur Ghowdhm'i v. Ahtil Fata Mahomed Ishak (I. L. 
R., 18 Cal., 399). 

The Court (O’Kinealy and Amber Ali, JJ.) delivered the following 

judgments : -- 

Ameer Ali, J. — This appeal arises out of a suit brought by the plaintiff 
under the following circumstances * — Two Muhammadan ladies of the name of 
Azizunnissa and Kamrunnissa. respectively, were the owners, in possession, of 
the property in suit held as a ski knit talucj under the superior landlord. In 
the year 1286 they purported to make a ivakf of their shares in various pro- 
perties, including the one in suit. The tmkfnnma of Azizunnissa alone has 
been translated and printed in the paper- book ; hut the terms of both are 
said to be identical Both the ladies by their respective deeds constituted 
themselves viuUrallts in respect of the shares dedicated by themselves. And 
they provided that upon the death of either, the survivor should be 
the muUralli or manager in respect of hotli shares, in other words, of 
the entire dedicated o property, and tliat upon her decease the plaintiff 
should he the viuiwalh. The plaintiff' w'as a party ti) these deeds of 
wakf, which were diilv registered in accordance with the provisions of the law 
[Ml] in foice at the time. Azizunnissa appears to have died first, whereupon 
Kamrunnissa became, under the icakfnuma, tlie mutual h of the entire u^akf 
estate. From her position as a purda'nashin lady she was naturally unable to 
carry on personally tiie work of management, which was entrusted at first to 
her husband, and alter his dismissal to the first two defendants, who are 
brothers, hv arogisteied ain-viukhtarna^na. In 1291 Kamiunnissa leased out 
the properties in suit to the third defendant, a brother of the first two A 
default having lieen committed in the payment of the rent due to the superior 
landlord, he hrouglit a suit and obtained a deeiee against Kamrunnissa. She 
died in 1886, and the decree was executed bv the substitution of the name of 
Kami*unnKssa’8 husband in her stead, and the property m suit was put up to 
sale and purchased bv tlie first three defendants in the name of the fourth. 

The plaintiff brings this siJit to recover this property from the defendants. 
He alleges, in ^uhstanco, tliat the first two defendants, Sashti and Jogesbur, 
were the trusted .servants of the icakf estate, and had the entire charge of the 
properties, that their<^dut> was to look after and protect the same, to realize 
the rents from the tenants, and to pay the amount payable bo the zemindar ; 
that the ijara was taken by tlie three brothers jointly ; that tliey did not pay 
the zemindar's rent, ^ough they had in their 1 lands money belonging to the 
wakf estate ; that they gave no notice of the execution proceedings to the 
plaintiff, and that they 'brought about the sale in an irregular and fraudulent 
manner. He charges that their conduct was in breach of their fiduciary 
obligations, and he alleges that they are not entitled to retain the property 
purchased by tbepi. He accordingly claims the recovery of the same.' 

The defendants raised various defences They pleaded, inter aha, want 
of a cause of aotion on the part of the plaintiff and non -joinder ; they alleged 
that the plaintiff was not a Mussulman ; that the wakfnama put forward by 
the plaintiff' was a fabricated document; that the ladies had no power to make 
a wakf ; that the property was never called walrf ; that they were never the 
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tehsildars of the estate ; that they were only charged with the conduct of 
KamrunniHsa’s laW'Suits, and that they were innocent purchasers. 

[422] The Subordinate Judge framed several issues in the case, but it is 
unnecessary to set them out in detail. Shortly speaking, he found that the 
deeds of wakf were genuine , that the defendants Nos. 1 and 2 not only manag- 
ed the law-suits, hut realized monies from the tenants, and paid Government 
revenue as well as zamindar’s rent , that they were in fact “ all in all ” and 
did everything in connection with the wakf estate. He found further that it 
was Sashti who conducted Kamrunnissa's defence in tiie lent-suit, and that 
both the defendants Nos. 1 and 2 were awaro of the terms of the loakjnmnas. 
In other words, he found, as a fact, that the defendants, with a full knowledge 
of the provisions contained m the wakfnamas, acted as amlas of the luakf 
estate. He found also that, though from their position they were hound to 
protect the property, they took no steps for its protection from sale. Ho stated 
“ that the price was not fair is not denied.” lie held iurther that all the three 
brothers, who were joint in food and estate, were interested in the fjara. And 
he was of opinion that the ivakf was valid, and tliab ti aud was sutiiciently 
established. He accordingly made a decree, directing the defendants to reconvey 
the property on the plaintiff paying into Court the piircbase-iijoiiey with interest. 

On appeal, the District Judge agreed with the first Court in holding that 
the deeds of ivakf were genuine and wore duly executed by the ladies and 
acted upon , that the defendants Sashti and Jogeshur transacted all business 
connected with the cfedicated property under a general power-of-attorney, and 
that the interests of the three brothers were identical. But lie held that there 
was “ no fraud or collusion on the part of the defendants in failing to give notice 
of the sale to the plaintiff, or any misbehaviour and misconduct on the part of 
the defendants as would entitle the plaintiff to ask for a cancelment of the 
sale- proceedings, and dii invalidation of the defendants' pui chase.” 

He also hold that, in his opinion, the ica/c/ was invalid. This latter position 
I shall examine later. The Judge does not upset the finding of the first 
Court, that the defendants were aware ot the terms of the wuh/nnmas 
in question, and acted as suh-managers to the mitwalh with a full knowledge 
of their position as such# nor does he hold that the deiendiLUt Sashti had not tiio 
[4i3} conduct of Kamrunnissa's defence in the rent-suit lie scums to think 
that the death of Kamrunnissa absolved the defendants from all fiduciary 
obligation towards the estate In this view I cannot concur. The liabilities 
which spring from fiduciary relations d.re too clSar to require discussion It is 
conceded that had Kamrunnissa been alive she could liiive claimed a reconvey- 
ance of the property from the defendants, independently of any question of 
fraud But it is said, as the District Judge has said, th%t the plaintiff has no 
right to maintain such a suit. 

The position which the fiist two defendants held Jn connection with the 
estate is abundantly established, and both the lower Courts are agreed on that 
point. Though the defendants denied having anything to do with the estate of 
Kamrunnissa beyond looking after her law-suittf, though they denied all know- 
ledge of the wakfj going so far as to charge that the documents propounded were 
forgqpee, it has been found that they were in fact entrusted with the entire 
charge of the dedicated property , that they transacted all tmsiness connected 
therewith ; that they realized the rents, paid the sunder sama, and were in 
fact “ all in all.” It has been found also that they were aware of the terms of the 
wakfy which showed that the plaintiff was the manager in succession to 
Kamrunnissa. Assuming for a moment that the purported to be creat- 
ed by the ladies did not amount to a valid dedication, the utmost that can be 
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said is that the estate doefs not possess all the characteristics of a valid wakf 
under the Muhammadan law. But how does thdt aifect the position of the 
defendants ? Assuming that it was not an absolute wakf, there can be no 
doubt that the deeds represented an arrangement by which certain people took 
an interest in the properties which formed the bubject- matter of that arrange- 
ment. Kamrunnissa had succeeded to the ninnagement uhder the wakfnamas 
in question, and was in possession of the entire estate as mutwalli. She was, 
in fact, and could only be, in possession of lier sister’s share as a manager 
under that arrangement Sinco her deuth the iilainlitf occupies that position. 
As manager, and therefore acting on behalf of the endowment, she appoint- 
ed the two defendants sub-managers, for that, it has heen found, was their real 

E osition Ordinarily, no doubt, the death ol the principal would determine 

424] the agency. In the present case the defendants have not produced their 
am-mukhtarnania, though called upon to do srt It is, however, abundantly 
clear from the findings of the first Court, whu-n have not heen reversed by the 
Judge, that the lady w.is neither the ownei. nor dealt with the estate as her 
own, and that bliey \\cre not merely the nmlas ot the lady, as owner, but of the 
endowment, and thut they acted in that capacit> witli a full knowledge of the 
circumstances and the position ot the pai nos Besides, they were Court vuikhtars, 
and had charge of all Court work connected with the estate In tn> opinion, it 
does not lie m their mouths tj siy that their tiduciary relationship was one of 
a personal character which ceased with the death of Kamrunnissa. The Judge 
does not had that the defendants had been dismissed as^-ioon as Kamrunnissa 
died. Any other conclusion, to mv mind, w<juI( 1 liave a most mischievous 
tendency. Suppose, for example, the managing mem her of a joint Hindu family 
appointed a manager oi attorney to transact the joint-tamil> business, can it 
be contended that tiie death of the managing inomher \Nould put an end to the 
fiduciary relationship of the agent, and the succeeding managing member could 
not sue him upon the basis of sueli relationship V 

.As regards that portion of fclie property which belonged to A/Jzunnissa, 
the position of the defendants is nowise ditferunt from tiiat of Kamrunnissa 
herself in relation tu the wokf created b> hei sistei and the persons interested 
therein. Had Kamrunnissa purchased tlie pro|)eri y, the plaintiti, as represent- 
ing the endowment, could have claimed a reconvevandb from her. 

The District Judge has wholly overlooked tiiosci considerations. He 
seems to think the fiduciary relationship was puiely personal towards Kam- 
runnissa, and that as the plaifltiff has failed to establish actual fraud, he is 
not entitled to any relief. I think this conclusion to be erroneous. To my 
mind the fiduciary position occupied b\ the delendaiits had relation to the 
endowment. This agency was, no doubt, created by Kamrunnissa, but it is 
clear that they were the servants and agents not ol Kamrunnissa as owner, but 
of Kamrunnissa as manager , and the agenev theretore could not and did not 
end with her death ; and that, therefore, whether there was actual fraud on 
their part or not, the plaintiff, as [42o] representing the eadbwment, is 
entitled to demand a reconveyance just in the same way as Kamrunnissa could 
if she had been alive. 

I have proceeded so far upon the assumption that the wakf ^i^ not 
amount to a valid c-dedication. I now proceed to consider whether the view 
taken by the Judge as to the character of the wakf is correct or not. The 
Judge on this point says as follows : — 

The Subordinate Judge, on the nature of the deed, ooncludeK that there 
is nothing in the law or the quoted authorities to prevent bequests in favour 
of relatives and their descendants in perpetuity being* inserted in a wakfnama 
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and that a deed with such recitals is a valid wakj, £^'»o far as I understand the 
law, this argument is sound , that there is no prohiiiilion against inserting such 
provisions in a vjaJcfnama in favour of relatives, whether the latter are indigent 
or not, even if the grants are unlimited. The question in the present case is, 
was the charitable or religious dedication the primary object of the lady, or 
did the deed merely incorporate family settlements with the reservation, nomi- 
nal as it IB contended, for such objects as to constitute a valid tvakf It 
must be admitted that the deeds show no Pubstaiitial dedication for charitable 
or religious purposes. Tlie annuities and allowances are determinate, the 
chaiges to be incurred for performance ol festivals are left undefined, and 
would necessarily have to be met from the losulue of the annual income of the 
property, after satisfaction ot the fixed demands, if any such surplus \^ere avail- 
able. Under these circumstances, ;whatever iiiay he the income of the property 
devoted, it IS evident that provision for the members of the family was the 
piimar> intention of the grantor, and the api»lication of the funds to purposes 
cove ’ed b> mtkfnainas merely contingent. The lower Court, of course, had 
not the ruling of the Privy Council in Mahomed AJiaanuIln Vlunidhrif v. Amai- 
vhand Kundu (1. L. H., 17 Cal , 49H , L. E , 17 1. A , 2S) before it, as an author- 
ity in connection with anenquiiy as to tlie essential conditions necessary to 
constitute a valid wukjt The facts of the present ease are not so jiionounced 
as the one the Privv Council dealt with, so far as the immediate motive was 
the aggrandisement of the family*. This was priictical^x a family settlement 
with recitals in the docpds It) represent them as wakpunua^, m order to obtain 
advantages acciuing to documents of that chaiacter ’* 

C«<J63 In filie cane <)i Miihotni'd Alisnuitlld Chovrlhti/ \ Animcltund Kundu 
(I. L R., 17 Cal, 498, L R., 17 I. A., 28) referml to 1)\ tho Judge, their 
Loidships ol the PnvN Council exprosslv abstained fioin la\ mg down any general 
definition. The words used bv tliem in this resjiocl arc too important to be 
Ignored They said - “Their Lordships do not attempt m this tsaso to l.i> down 
any piociso definitioii ■)! wluit will coiisti* uto a v.ilid trnk/, or to doterimne how 
far provisions for the giantor's laiuiR may be ougialted on such a settlement 
witliout destroying its character as » cliaritablc gift Thev aio not called upon 
by the tacts of this case to decide whether a gilt of proiiirty to cliiintable uses, 
which isoiil\ to take olfdbt aftei thefailuro of all the granboi’s descendants, is 
an illusorv' gilt, a point on wi'liicli there have been coutlicting decisiiins in 
India.” Nor do the facts ol that au»e or the ot K ’suitidi/d I>hur Chow- 
dhuri V. Ahul hula M.iltomi'd hhak IT. L R . 18,Cal., 399) cited at the Bar by 
respondent’s counsel hear the ipast 'itialogv to the present case It must 
not bo understood, liowevei, that 1 assent to the piinciplos laid down in the 
latter case. • 

It was contended tliat the Judeehas found that the irakf was not valid, 
and that the intention was to create a family aettlemout, and that these conclu- 
sions, being findings of fact, cannot be impugned in special appeal. I do not 
think this oontentiou could have been advanced seriously. Analysed properly, 
the Judge’s inclusion amounts to this A u'ulif (he seems to think), in order 
to be valid, must be a substantial dedication for charitable or pious purposes in 
the English sense of the terms ; here it is not so, ergo it is not a valid U'akf. 
This ie as pure b question of law as can be imagined. The two points which 
the Judge had to consider were, in my opinion, the followftig : -(') WhatU 
necessary to constitute a lawful wakf under the Mussulman law : and (ii) 
whether the wakfnamatt in question comply with tho requirements of a lawful 
wahf. Both these points involve questions of law. 

In dealing with the first question, viz., what is necessary to constitute 
a lawful wakf under the Mussulman law, it is necessary to make one observa- 
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tion. In the Mussulman system law and religion are almost synonymous 
expressions, and are so intermixed with each other that it is wholly 

impossible to dissociate the one from the other : in other words, what is 
religious is lawful ; what is lawful is religious. The notions derived from other 
systems of law or religion form no index to the understanding or administra- 
tion of the Mussulman law. The words “piety” and “charity” have a 
much wider signification in Mussulman law and religion than perhaps in any 
other. Every “ good purpose,” wujuh-vl-khair (to use the language of the 
^ Kifaya), which God approves, or by which approach (hiirbat) is attained to 
the Deity, is a fitting purpose for a valid and lawful wakf. A provision for 
one's children, tor one's relations, and under the Hanali Sunni law for one's 
self. IS as good and pious an act as a dedication for the support of the general 
body of the poor. The principle is founded on the religion of Islam^ and 
derived from the teachings of the Prophet. * 

I will give here a few passages from some of the best known authorities 
to show how utterly opposed the view taken in this case is to the Muhammadan 
law The Fath-ul-kadir '' savs Literally, it (the word wakf) signifies 
detention, . . . m law . according to the disciples, the tying up of 
property in such a manner that the substance iasl-—coipiis) does not belong 
to anybody else excepting God, whilst the produce is devoted to human beings, 
or is spent on whomsoever he (the wakif) likes , and the reason of it is that, 
though a desiro to ^ipproach the Deity ikurhat) should form tlie ultimate 
motive of all wakfs, ^et if, without such an (immediate) ciiesire, a person were 
to dedicaiic a property in favour of the affluent {agfinia the walcj would 

be valid in the same wa\ as a ivakf m favour of the indigent or for the purposes 
of a mosque , for, in giving to the affluent there is as much kurbat as in giving 
to the poor or to a mosque, and though the profit may not have been given to 
the poor on the extinction of the affluent [stillj it is loakj and will be treated 
as wakf even before their extinction. This principle is founded on the reason 
that the motive lu all wakfs is to make one’s self beloved by doing good to 

the living in this world and to approach the Almighty in the next 

CHJ8] ‘ In wakf Islam is not a condition ; consequently if a Ztmmt makes 
a wakf on liis children and his posterity and, gives it at the end to the indigent, 
it is lawful [equally with that made by a Moslem] . And it is lawful in such 
a case to give tlie usufruct conditioned lor the indigent to the poor of both 
Moslems and Zunmis The ivaktf may lawfully condition to give the usufruct 
solely to the poor of tho Zimmis, and in that will he included -lews and 
Christians and Magians , or he may conditioB tliiit a special body of them may 
get the produce (1) . . whatever condition the wakif makes, if it is not 

* A oomuiontary on'^hc lledaya. frcjqucutly quoted in the Fatama Alamqiri^ cited also m 
Doe d. Jaiin Beehee v AhdoUah Barber (Pulton, 315) ; sec Morley’s Digesi, VoL, 1, Introd., 
p. cclxix 
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contrary to the Sharaa^ will be lawful. And so long as the object is not sinful, 
the waktfm&y give to whomsoever he likes . . . According to Abu Yusuf the 
mention of perpetuity [or dedication to ati object of a permanent nature] is 
not necessary to constitute a valid wakf, for the words wakf and sadakah con- 
junctively or separately imply perpetuity . . In the Bay ami ka it is stated that, 
according to Abu Yusuf, when a wakf is made in favour of specific individuals, 
on their extinction the profits of the wakf will be applied to the poor (2) . . , 
Among the wakfs created by the Sahaha 1 companions of the Prophet]. . 
the first is the wakf of Omar (ma> Ood be pleased with him) of his 
land called Samaqh [at Khaibar] . . . that created by Zobair bin [429] ^ 
Awwam of his house tor the support of his daughter who had been divorced 
(bv her husband) , . . . that of Arkam Mukhzumi, on his children of his 

house called Dar-uhlslam at Safa (near Mecca), where the Prophet used 
to preach Islam, and where many of the disciples, among them Omar, accepted 
the Paith . Baihaki in his Khilafiai has stated upon the authority of Abu 
Bakr Obaidulla bin Zuban that (the Caliph) Abu Bakr (may God be pleased 
with him) had a house in Mecca which he bestowed in charity upon his children, 
and that it is still in existence . . . And Saad ihn Abi Wakkas bestowed in 
charity his houses in Medina and Egypt upon his children, and that tvakf is 
still in existonco, and (the Caliph) Osman (may God be pleased wj/ih him) 
made a trrt/i/ of .which exists until to-day, and Amr-ibnal-Aas [the 

Amru of Euiopean history 1 , of his lands called IVahat in Tayef, and of his 
houses in Mecca and Medina upon his children, and tl^at {wakf) also is still 
continuing (3) According to Abu Yusuf the wnkif may lawfully retain 

the governance of the trust, or reserve the profits for himself during his lifetime. 
This has been fully dealt with by Kuduri in two parts . . The jurists, 
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Ahmed ibn-i-Abi Laila, Ibn Shabarma, Zahri, and others, [4-30] agree with 
Abu Yusuf. Mohammed alone holds a contrary opinion. . . Abu Yusuf 

bases his rule upon the piactice and sayings of the Prophet himself who used to 
eat out of the xxoduce of the lands dedicated by him. . . Another proof in support 
of Abu Yusufs rule is that the meaning of ivakf is to extinguish the right of 
property in one’s self and consign it to the custody of God. Therefore, 
when a person reserves the whole or u portion of the profits for himself, it does 
not interfere with the dedication, for that also implies the approval of the 
Almighty and is lawful. . . For example, if a man were to dedicate a caravan- 
serai and.make a condition that he may rest in it, oi a cistern and condition that 
he should take water from it, or a cemetery, and sa\ that he may be buried 
there, all this would he lawjul [Fuibher] our Proplieb (msy the blessings of 
God he with him) has declared that a man's ptoviding for his subsistence is a 
sadakah (an act of piety orcliaritv) This ■/larii.s* has boon substantially hand- 
ed down l)V a large riamlier (of people) and is tuithentic, and Ihn Maja states 
from Mikdain bin Maadi Karib that the Proplict declared tliat no gain of a 
man is so meritoiions as that which he earns h> the laboui of hia hands ; and 
tliat which he provides for tho maintenance and support of himself, the people 
of his household, his children and his servants, is a sadakah. And Imam 
Nisai ^om Hakia and he from lUi hair lias given tho same tradition in those 
words* — ‘ Whatever tliou ])rovidest for thyself is a sadakah ’ Ihn IJahiln in his 
Sahih states that Abu Said reports from the Prophet that, anyone who acquires 
property in a lawful manner, and provides therewith for his maintenance and 
for that of tho otheir creatines of God, gives alms in the way of the Lord. . . 
And Dar Kutni reports from Jabir that the Prophet (may God’s blessing 
be with him) . . . deqjared that alPgood acts are sadakah, and that a man 

providing subsistence for himself and his children and his belongings, and for the 
maintenance of his position, is giving charitv in the wav of Ciod. . . Tihnini 
has reported from Ahi Tmama that the Pro)ihet of God declared that a man 
making a provision for his own maintenance, or of his wife, or of liis kindred, or 
of his children, is giving sadakah. And in the Sahih of Muslim it is stated 
from Jahir that Prophet told a man to make a begintiing with himself and 
give the remainder to his ^4iil3 kinfolk. 'Ill thfsn tiadiHoas support Ahu 
Yusufs Hide and Sadr-nsk-Shahid has laid duu n that tlecisions are passed arcind- 
tng to Abw Yusufs opinion, and we decide according to it.'* (l) 
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[432] I have quoted thie passage at length in order to show what the 
Mushulinan law really That decisions are passed according to Ahu Yusuf 
is also laid down m the Fatawa-Alamgiri THaillie’s Dig (2nd ed.), p. 667 , 
Alamgir, Vol. 11, p. 460] . 

As a matter of fact, there is absolutely no difference among Mussulman 
lawyers of any school or sect regaiding the lawfulness of wakf in favour of 
one’s cliildren and descendants. The authors of the lladd-uJ- Muhtar (quoted 
in this country as the Shami) and of the Mtrpnnn-nl-Anhar lay that down in, 
distinct terms The latter is most exjilicit * — “ There is no difference if a 
person conditions the piotats ol a irakt for Ins children, and accordingly iu such 
fiu'akf male and female (children) will Lake together, unless he condition for the 
males alone "( 2 ). 

m. 

With regard to the reserve of a ])art or the whole of the income bv the 
v'tikif for his own use during his lifetime, theie is a divergence between Abu 
Yusuf and Mohammed. The forinei holds it to be lawful, and the rule laid 
down bv him is lecognized as law in almost every Hanati country, with the 
exception, perhaps, of Bokhara It is Mie law m India, in Turkey, in Irak, 
Afghanistan and Transoxiana In the Fataua-Ahvngn't it is stated Jbh at the 
Fatten is with Ahu Yusuf, in other words, decrees a>*e parsed according to his 
rule In tlie .lAMf//,the ^nzt Khan, tlie Tt add -ul -Muhtar, the Maimaa-uJ-Anha? , 
Ghait-iil-Itayan , — in fact in every liivr work, it is lank down that the rule of 
Ahu Yusuf IS the r'*cogni 7 .ed and accepted Liw, and it was so distinctly 
enunciated in Dor d Jaitn v Abdullah iJarhrr (Fulton, 346). 

JU^I J i ^ 3* ^ I Jst-" ^ AAf 

16^ J ^ iiA I J A—fi. t 

^ f Ai I JailL 

A^Jr 's ifi*. IIU JL , uj r jii ^fiLe 

nA ^ aj aJ al) I (a LJ ^ l 

^ '-^1 a^^^i ^ J ^ 

I I 3 lK ail I J J 

a^'^ is ^ ists^ ^ aIaI j ^ia 

^ 1 — ill* c j Jli a-.^^ aj j 

J'A j-^-ll^ 8;.i-al| nAfi M A* u I 4^*j>lftl* ^ ^ 

isiS^ al ^s ^ alfl' ^ ai|^ 4 »! i ^ ^ is aJ a-aio a-Jii ^i^ 

liL-ijkj J 'i j^l^r aAljB a.'i j 

jj^4-w£j^) ^ji^l I (J'A * J ^ '^■’‘^*^1 4i*ia 51i ^ j UaI« 

w ^ 

— a jjAAj 1«Aj| ^;ar’ ^ J i i^«yil *3 

» li jioJ ,1 aLUII ^5 ( 2 ) 

‘ ^^raJh ^ 111 Jli^ /,kJl 


9 CAL— 93 


737 



l.L.R. Id Cal. 488 meeb mahomed israil kham i; 

In fclie Hdm (written in the sixth century of the Hegira and frequently 
quoted in the Alamgirt) the rule is thus stated : — ‘‘ If a man make a wakf with 
this condition that so ' long as he lives he shall eat out of it and feed others, 
and on his death his children will have the same right in it, and similarly his 
children’s children in perpetuity ao long as his posterity lasts, that they should 
eat out of it and^feed others too ; this wakf is valid on this condition. [438] 
This is according to Ahu Yusuf, and it is acGe>)ted as authority for the 
Fatwa'" (1) 

There* are two other matters on which Abu Yusuf and Mohammed are at 
variance. According to Mohammed, a wakf is not operative until it has been 
consigned to a mutwalb^, nor unless the ultimate application be destined for 
an unfailing object. According to Abu Yusuf, on the contrary, it is operative 
and obligatory the moment the wahif declares he constitutes a particular pro- 
perty as wakf Nor is it necessary, according to him, to specify the ultimate 
application of the wakf. It is enough if the woid ua/r/isused, for that implies 
perpetuity, and if the reversion is not expressly j^iven to an unfailing object, 
the law will supply the deticiencjii. My meaning will be clear from the 
following passages. The Radd-ul- Muhtar lays down . — “ Abu Yusuf holds the 
declaration of wakf to be like a declaration respecting the emancipation of a 
slave. Accordingly he does not consider a transfer necessary. According to 
him the ivakf becomes binding and operative on mere declaration like the 
declaration for emancipation . . . and it extinguishes the right of propeity, and 
this is stated in the Durrar lal-Ahkam\ and it is coirecV'. “ Perpetuity is a 
condition by consensus, but according to Abu Yusuf its vienUon is not neces- 
sary .... and if a man says ‘ I make this dedication on rny children* and add 
nothing further, it is valid according to him .... According to Abu Yusuf the 
mention of the word wakf or sadakah implies perpetuity, and consequently it 
is stated in the ‘Book’ [Mukhtasur-al-Kuduri] that such a TraA;/* is valid, 
and after the failure of the children it will he foi the poor, though they are 
not named, and this is correct.'* 

The BamZ’Ul'Hakaik, after stating the origin of wakfs, adds “ besides the 
incidents of a wakf are that it cannot be sold, nor can it be given by gift, nor 
can it be inherited, and its produce may he spent on the poor and relatives and 
travellers, and the wakrf may eat thereof . . . And according to Abu Yusuf mere 

saying that, ' I have made this property wakff is sufficient to extinguish the 
proprietary right of the wakif, for by that the property is [434] assigned over 
to God, like, the emancipation of a starve, and in this view the other three 
Imams agree, vi/«., Shafei, Malik, and Hanbal .... and says Ahu Yusuf, that even 
if an object is mentioned that is likely to fail, still the wakf will be valid, and # 
after the extinction of the object named, the produce will be given to the poor, 
even if the poor are not mentioned." 

According to Abu Yusuf, whose opinion, it will be seen, is the recognised 
^aw, a declaration of wakf is like a declaration of emancipation. The meaning 
of this passage has not,*! am afraid, been fully apprehended or appreciated by 
our Courts of Justice. When a man declares that he has emancipated bis 
slave, or that he emancipates him, the master’s right of property in the person 
of the slave, under the Mussulman law, becomes extinguished immediately. 

U ^ (1) 

‘ li* j Jk^Jl li* 
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There can be no reserve or condition in such an act. Neither the emancipator 
nor his heir, nor any person deriving title from him, can say that in making 
that declaration he had no intention of making a bond fide emancipation or of 
setting free the slave absolutely. Abu Yusuf puts a declaration of wakf on the 
same footing as a declaration of emancipation. A wakifs right becomes 
extinguished immediately with his declaration, and neitlier he nor anybody else 
can say that when he made the declaration he had no intention to create a 
valid dedication. 

The Courts of Justice have repeatedly laid down that it is in* accordance 
with justice, equity and good conscience” that the Mussulman law should 
be administered to Mussulmans on all these questions. To hold that a wakj 
in favour ot one’s descendants aqd kindred is not valid would be, in effect, to 
abrogate an important branch of the Mussulman law. It is difficult to under- 
stand what the Judge means when he says that this is not a loakf ** substan- 
tially for charitable or religious uses.” The words ** charitable ” and religious” 
must be understood from a Mussulman and not from an English point of view. 
If the Judge means to say that a provision for one’s chiidien and kindred is 
not a charitable and religious act, according to the Mussulman law, he is 
clearly wrong. 

In this particular case the wakf is in favour of somepf the wakifs kindred. 
The executant of the deed, which is to be found in the paper-hook, begins 
with the statement that in 1281 she had executed a u’n./£/nama dedicating 

her properties to God “in order to secure welfare in her passage to the next 
world, as well for the purpose of providing expen*ses for good and charitable 
acts and the salvation ol her soul.” She then goes on to say that the rules 
laid down by her for the management of the property and the application of 
the income were not clearly stated. She now fixes amended and correct rules 
for religious purposes, and for the use of the profits of her properties in pious 
acts and in acts tending to the righteous path and to beneht the people. In 
effect, the new deed was confirmatory of the first, and emphasised the absolute 
divestment of all proprietary interest in the properties and their complete 
dedication to pious or religious purposes. She then provides for the govern- 
ance of the trust , she constitutes herself the first muticaUi ; she declares that 
after her death her sister, if surviving, will take her place, and upon her death 
the plaintiff would succeed. 

In paragraph 2 she provides that during her lifetime, or so long as she 
would like to act as a miiiwrdli, she would make gift to the poor and indigent, 
and maintain and clothe them and supply their other expenses, according to 
the rules observed during the Ramzan, Eed, Bakrt-Eedy Barwaf at and other 
festivals ; and that from “ the remaining income” of the property she would 
supply her own personal expenses. She then proceeds to lay down the rule 
for the application of the income after her death : 

tt 

“ On my death from the income of the loakf property specified in the 
schedulet below, the Government revenue, the collection charges and expenses 
connect^ with litigation, as well as a sum of Bs. 400, as affhual allowance to 
the fwutwalli for the time being, shall be ptiid in the manner stated below , from 
what remains or shall be collected, monthly allowances shall be given to my 
relatives and old servants managing their duties in proper and dutiful manner. 
Half of what remains shall be expended according to the custom for the festivals 
of Ramzan, Bed, Bakri-Eed, and other rdigious ceremonies, and in making gifts 
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to the poor and indigent, and in maintaining travelleis and persona who take 
shelter after sunset. The remaining of the profits shall be kept with the 
mutwalLi as a ready and separate fund for the protect ion of the property from 
danger." 

[485] In other words, during the ivakij\s lifetime the income is to be 
applied partly in giving relief to the needy and partly in defraying the expenses 
of certain religious festivals and those connected witii her own self. After her 
death, the income is to be divided into three parts, one portion is to be given 
to a specified body of individuals, some of whom aie relations, and others, 
servants, and on their decea!>o to their descendants in peipetuity , the second, 
,to stnctli^ religious and charitable purpose^. , and tlie thud to be kept for the 
protection of the estate Each and evei\ jjroYisK n is perfectly lawful under 
the Mussulman law. 

Even bad she primarily rc'.oived to hoi self a.i interest in the income for 
her life, and the right of giving allowances to the persons named and disburs- 
ing the religious expenses according tc» her disci etion, there vrould Jiave been 
nothing illegal or contrary to the prov^^^ions of the Miihaniniadan law" in such 
a condition. In the wakf unma , which formed the suhiect of discussion in 
Doe d. Joun Bee.hfe v. Abdallah Harbo} (Fultcn, 345), theie was a condition bo 
that effect, and it was held to bo Aahd The provision that, in case the mniwalli 
refuses to pay the alldwances, the annuitants would be pntitled to lecuvei the 
same bv suit does not affect the vutkf Under the Mussultnan law.theY would 
have been entitled, oven without such jiiovision, to have recourse to the kazT, 
These allowances, it is admitted, cover about half the income. A portion 
of the balance is to ne devoted for the inamteuanee (>f the properly, 
which is absolutely valid undei the Mubsulman law. From the lemainder 
certain stnctly religious and chavibaMe expenses are to be defrayed. In case 
of the failure of the issue of the annuitants, the lapsed annuities are to 
be applied to the same purposes So «hat in the <*n(l the eiitne income will 
become applicable to strictK lehgioiis fiurposes ’■eo Muzhut ool llufj v. Pulitaj 
Ditarey Mohapattnr (13 W. K , *235) 

The Judge says there is no sum speciticd lor what he calls the substantial 
religious and charitable expenses ile considers this a ciieumstance whicli 
militates with the idea of its being a valid rcalif. This notion is clearly founded 
on a misconception. In Muhammadan wakfa, the amount disbursable in charity 
to the poor, when such chanty begins simultaneously wibfi a provision 
[437] for the mem be? 8 of the nakij family, is often hit ui s|tcifuil, oi only 
partially specified, nolfwith the object that the wakifu children may get more, \ 
but that the right of the poor to get relief may not i;e restricted. 

For all these reasons, I am of opinion that the judgment and decree of 
the Appellate Court must be set aside, and the decree of the first Coui t restored. 

4 • 

0 Kifidalyi J. — I concur in the judgment which has just been delivered 
by Mr. Justice Ameer Ali, and nn both the points. 

m 

It seems to me clear that the purchasers were tlie servants of the endow- 
ment, whose duty it was to protect the dedication and to get the best price for 
the property which was sold. They put tliemselves in the position in which 
their duty and interest conflicted , they bought the property ; ad6, according to 
the code of morality administer^ both here and ia England, it is quite clear 
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to my mind that the purchaser can be called upon to transfer the property to 
the endowment. If servants employed in the management of property, whether 
tempoial or religious, who are in a position to find out Haws in the title under 
which the property in held, are allowed to buy the property for themselves, 
and retain it, many .estates will be ruined in this country. 1 therefore agree 
with what has been said by my learned colleague, and hold that the death of 
the lady did not destroy the duty of the purchasers of returning the purchased 
property, when called on to the endowment under which they served so long. 

Nor, to my mind, is the rule by which we should he guided in deciding 
what constitutes A;/ less . clear. We know it must bean endowment for 
religious or charitable purposes , and if wo want to interpret a document of 
that kind, what we must naturally look to is what is realh meant by the 
words “ religious ” or “ chai-itable "^among Muhammadans. As an example, we 
know' the words “ charitable purpose ” in Scotland have quite a different 
meaning from that in which they are used in England. And so in India, in 
judging of what is really meant by the words “ religious ” and “ charitable ” by 
a Muhammadan, we must take the vi'=*w which their law takes, and not w'hat 
18 to be found in the English Dictionary. 

[♦88] I theiefoie agree with my learned colleague in thinking that the 
findings of the Judge do not cover the case lie has not found that according 
to the Muhammadan law the object of the wakf w^as not religious or charita- 
ble , what he has found is that the objects are not clyintable and religious 
according to the ordmstry use of the words. This, T think, is not sufficient. 

I tlierefoio hold that the decree of the Lower Appellate Court should ho 
set aside, and that of the Couit of First Instance restored with costs. 

C. D. V Appeal allowed. 


NOTES. 

t Till'' decision wrLs overruled in (1892 ) 20 Cal,, 116; (1S04) 2*2 Cal , lU'J , see also 
(1PJ4) IH MhiI , 201, 7 A L J . 761. The Mussulman Wakf Viilidating At t, lOlA, bowc*ver, 
gives to this L.isc a ^t.llutor^ rc.storatiun of its >.iluc ] 
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HARHlfHlA DEBt D. 


£i«Cal.ia8] 

PRIVY COUNCIL. 


The 5th February a'nd 5th March, 1S92, 

Present ; 

Lords Hobhouse, Macnaghten, Morris and Hannkn, 
AND Sir R. Couch. 

Harripria Debi Defendant 

versus 

Rukmini Debi PlaintiH*. 

[On appeal from the High Court at Calcutta.] 


Secondary evidence of the contents of a document — Evidence Act (I of 

5 , 5 — Necessity ef accounting for non-production of original document. 

Whether or not sufficient proof ot search for, or loss of, an original document, l.o lay a 
ground for the admission of socoudary evidence, has been given, is a point proper to be 
decided by the Judge of First Instance, and is treated as depending very much on his 
discretion. His conclusion should not be overruled, except in a clear case of miscarriage 

In a suit alleging want of authority to adopt, the defence rested on the case that an 
anumati patro had been given by the defendant's deceased hu&band, but failed to show that 
there had boon a sufHcicnt search for, and to establi'^h the loss of, the original document, so 
as to render secoudar) evidence of its contents admissible. 

Appeal from a decree (21sti February 1889) of the High Court, affirming a 
decree (29th March 1888) of^the Subordinate Judge of Midnapore. 

This suit was brought by the respondent for a declaration that an adoption, 
by the first defendant, Harripria, of the second defendant, Jogeshnarain Pati, 
an infant, whom she represented, [439] was invalid. Harripria was the 
widow of Raja Koer Narain Roy, who died on the 5th of January 1871 (12th 
Pous 1278) ; and tHe adoption, which purported to be made on the 23rd April 
1882, was alleged by the plaintiff, the late Raja’s daughter, to have been un- 
authorized. Harripria’s case, however, was that th^Raja had on the day before 
his death executed an aiiumati patro In her written statement she said : — 
** Although the defendant is not able now to get the said anumati patro it will 
be very well proved by the copy book which was at the time kept in the 
sherista and by many other proofs." 

* , 

The defendant filed a copy of a list of documents presented to a Court *‘on 
behalf of Srimati Rani Harripria Debi, intervenor." The list was dated the 20th 
February 1671, and one of the items was, " Anumati patro, deed of permission 
executed by Raja Koer Narain Roy in favour of Rani Harripria, dated the 27th 
Pous 1278." Against this entry was written, ** I take back this document, 
BiswaNath, 5th May." Biswa Nath died in 1888. 
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The Subordinate Judge having declined to admit what purported to 
be a copy of the anumati patro, on the ground that proper search for, and loss 
of, the original had not been proved, a Divisional Bench of the High Court 
(PiGOT and BEVERIiBY, JJ.) dismissing an appeal said : — " Now, the circum- 
atancBs of the case are, that the Baja having died in 1871, and it having been 
alleged, soon after his death, that an authority to adopt had been given by 
him to his wife by an attested instrument, and the allegation of the existence 
of such an authority having been made a foundation for her application 
for a certificate in respect of his estate, and used both in the Court below and 
in this Court as a ground justifying the granting to her of that certificate, we 
find that, for eleven years a'fterwards, that authority to adopt is not acted upon ; 
and we find that that document is not produced in Court at the hearing of this^ 
case, and that no satisfactory evidence of the execution of it or of the contents 
of it is produced. Assuming, for*a moment, that the absence of the document 
itself was so accounted for as to justify the admission of secondary evidence, 
— that is to say, passing over and treating as a technicality the sound 
rule of law which excludes evidence of the contents of a documert not 
itself brought forward or accounted [4403 for, — the secondary evidence 
which is on the record as to the contents of the document, is such as to be 
wholly unworthy of serious attention. It is stated to have been an authority 
to adopt, and practically that is all the evidence upon the suhiect. None of 
the witnesses to the document, nor the person who engrossed it, Soonder 
Narain, nor any per^n who heard it read, nor any person who read it. gives 
evidence on the subject. So that quite apart from the fact that there is no 
evidence to account satisfactorily for the absence of the document itself, there 
is no proof, in the case before us, of the contents of it, or that the document 
said to have been signed bv the Baja was really such aw it is represented to 
have been. 


*'Then, upon the eviderce we should hive some hesitation in holding 
that the Baja was in sucli a state of health as to make it probable that he did 
execute such a document on the day on which he is said to have executed it. 

“ We, therefore, quite agree with the Subordinate Judge in holding Shat 
there is no reason whatever, in the case before us, to believe that the Baja 
ever did authorize in the manner set up by the defendant the adoption liy her 
of a son to him. 

“ It is said that the plaintiff, in bringing forward her case, ought to have 
proved that the Baja had died without having given authority to adopt. We 
have not to consider, however, what the condition of thc^case might have been 
had the plaintiff simply tendered evidence such as she gave, and the defendant 
simply submitted that that was insufficient to justify a decree in favour of the 
plaintiff. That is not the* case brJore us. The case before us is, that the 
dofoudant goes into evidence and seeks to establish a particular authority to 
adopt ; and we think we are bound to come to a conclusion in this appeal upon 
the evidence tendered by the parties. Upon that evidence we think that the 
decree of the Court below was right upon the facts.” 

Mr.*B. V, Doj/ne Bind Mr. W. A, Hunter, for the appellant, argued that 
sufficient proof of search for the missing power was given to lay the grounds 
for the admission of secondarv' evidence of* its contents. The evidence offered, 
would have established that the late Baja did give authority to the appellant to 
adopt a SOD [44lJ to him. It was enough for the defendant to show that a 
real and bond fide search had taken place. 
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Mr. J. D. MaytK^ and Mr. ■/. H A. Branson, for the respondent, argued 
that no such ground had been laid, and that the document tendered had not 
been proved to be a copy of the original. 

^fr. R. K Doyne replied. 

Reference was made to Act I of 1872, s. 65. 

Afterwards on 5th March, their Loidships’ judgment was delivered by 

Lord Hobhouse. — On the 5th January 1871 Raja Koer Naram Roy died 
without male issue, leaving a widow, the appellant Harnpria, who is defendant 
in tins suit, and two daughters, one of wliom is Rukmmi, the respondent and 
plaintiff in the suit. Harripria therefore is Ins lieir, and the two daugiiters 
are the reversionary heirs-apparent. • 

On the 23rd Apiil 1882 the defendant adopted a son to her husband, 
alleging that alio liad nuthoritv to do so by virtue of an anumati patro, or 
powder, executed bv the Raja on the dth January 1871 

In March 1887 the plaintiff brought this suit, alleging that the defendant 
had no authority to adopt, and praying for a declaration that the adoption made 
by her is contvai v to law and invalid. Setting aside an objection for w^ant of 
parties which was rightly de.cidod m the plaintiff’s favour, tlio defence rested 
on the ground that thS Rrij a gave a lawful authoiitv to make th^ adoption 
which was made. That has been decided against the defendant, on tlie ground 
that hei proof is defective. 

The original document said to have been executed l)v the Raia is not forth- 
coming. The defendant souglit to prove that ic li id been lost, and tendered 
what she alleged to he a copy. The Suhordiriabe Judge considered t hat there 
had not been anv such iratiunt of search for the oiigmal as would justify the 
Court in admitting a copy, and tliorefore, tlieie l)oing no evidence t)f the powder, 
he gave the plaintiff a decree 

[442] The defendant appealed The rejected document was added to the 
record, where it stands Exhibit 9 The lligli Court held that the evidence 
did notsiunv that it w'as a copy of unv document to ivhich the witnesses deposed 
as having been executed by the Raja, and on tliat ground, and also because 
they agreed with the Suboidiuate Judge that there had been no sutlicient proof 
of search for or In-^s of the original, the.A dismissed the apjieal. The present 
aupeal is that deciee 

There is some e>ydence tliat the day iietore his death the Rhj.i signed and 
gave to Harri])ria an anuinati patro to take a son in ndoption. After his death 
a cousin named Gojendra applied to the Civil Court for an administration 
certificate, and the defendant resisted tliat ripfilication. In that proceeding a 
document, of which Exhibit 9 is allogod to be acopv, was filed h\ Biswa Nath, 
the defendant’s general mokhtar, on the 29th February 1871. and was taken 
back again by liim on the 5th May 1871. It is stated tliat ho promised 
to return it to the defendant’s ofijoe, but never did so. He died in March IR83. 
After that tiie search was made, the sufficiency of which is in dispute*. 

The evidence to prove a sufficient search ha.s been subjected to a very 
careful and minute criticism at the Bar. Tneir Lordships will make only one 
remark on it. The point is one which is proper to be decided by the Judge of First 
Tn'itan3e, and is treated as depending very much on Ids disrretion. His con- 
clusion should not be overruled, except in a very clear case of miscarriage. But 
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evidence here is very far indeed from raising a case for overruling fehe Bubordi* 
nate Judge, even if his judgment had not been supported, as it has been, 
by the Appellate Court. 

That would be sufficient to dispose of the appeal on the first point, but the 
evidence on the second point is such as to lead their Lordships to express a 
clear opinion that the High Court have decided it lightlv. The original docu- 
ment in question was not registerefl, and, though filed in the certificate case, 
it was not proved. Exhibit 9 purports to be the copy of a document filed on 
the 23rd January 1871, and to be issued on the 24th February 1871, with 
the signatures of Khetter Mohun Jana, and of Mohendra Nath Chose, the 
Sheristadar of the Midnapore Court, and it bears the seal of that Court. This 
is the whole evidence to [♦43] prove It, and in ofiectthe defendant claims that 
the document shall furnish its own proof. No evidence is produced to show 
how, by whom, or at whose instance the copy was made, or how it came to be 
in the defendant’s hands, and what is more important, no evidence to show that 
anyone compared it with the original The only witness who speaks to the 
execution of the power is Dhiirjati, who was the Haia's record-keeper in 1871. 
He says that Madhub, the Ra]a’s dewan, had prepared a draft , that, at the 
request of the Raja, ho read it out in the presence of many witnesses , that it 
was then copied fair hv Soonder Narain, the Raja's seha-nuvis, writing from 
Madhub’s dictation, wa^ witnessed, and kept by the Raja. Of the contents he 
only tells us that it was a power for the Rani to adopt a son, and that his 
daughters were to leceive Rs. 2 per day for maintonunce, a provision which 
does appear in Exhibit 9 He mentions eight attesting witnesses. Of 
these witnesses three are dead, hut the othei- five would appear to have 
been living when the evidence was taken One of them is Roouder Narain, 
the scribe who wrote tlvi fair copy, another is Raghahanund, the father 
of the defendant, another is a brother of the defendant’s co-wife, by name 
Tnlochun, in whose presence she states that the Raja gave the power into her 
hands. Not one of the attesting witnesses is called. So that there is not an 
attempt to identify Kxhihit 9 as being a copy of that document which Dhur- 
lati tells us the Raja execiiUid formally ; and there is therefore no evidence at 
all beyond his vague statement, from which a Court of Justice can gather 
its contents. 

The suit wholly fails, and the appijal must he dismissed with costs. Their 
Lordships will humbly advise Her Majestv accordingly 

. Appeal fJismiH'UHl. 

Solicitors for the appellant. Messrs. Seish nnd Floirelf. 

Solicitors for the respondent • Messrs Ihtrnnr and Hoqer^, 

C. B. • 


NOTES. 

[.Sri' also (JUOl) -25 Mad fiTl.J 


9 OAIi.— 94 
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1*14] PRIVY COUNCIL. 

The 9th Fehuary and 5th March, 1892. 

PRESRNT : 

Lords Macnaghten, Morris and Hannbn, and Sib B. Couch. 


Sahib Mirza and others Defendants 

verms 

Uinda Khanam Plaintiff 

and 

Sahib Mir^ta and others Defendants 

versus ‘ 

Gunna Khanam Plaintiff 


lOn appeal from the Court of the Judicial Commissioner of Oudh.] 

W?ll, revocation of — Evidence as to revocation of a will- Onus of proof 
of revocation of in It — Will, Construction of, as to whether payment of 
a leqacy iras to nut of a particular fund, or out of general assets — 
Demonstrative legacy, » 

K will, diilv executed, iri not to treated as revoked, either wholly or in part, by a will 
which IS not forthcoming, unless it is proved by elfjar and satisfactorj evidence that the will 
contained cither words of ro vocation or dispositions so inconsistent with those of the earlier 
will that the two cannot stand together It is not enough to show that the will, which is 
not forthcoming, differed from thti earlier one, if it cannot be shown in what the difference 
consisted. It also settled that the burden of proof lies upon him who challenges the 
existing Will These propositions air of general application 

Payment of legacies, or gifts of stipends, having been refused by the ropresentativcH of 
the testatrix, on the ground that she had no power to dispose of the fund out of which the 
will must be roiistrned to diroc* their payment ; — held, on a consideration of the whole will, 
that the words of the gifts were wide enough to charge tbe.m upon the whole of her move- 
able estate - also, chat if the words of the will wnte to be taken in a more restricted sense, 
the gift of the stipends iriust b«' regarded as a demonstrative legacy, and in that view they 
would be payable out of the general estate, on failure of the particular fund pointed out. 

CONSOLIDATE!) appeal from a decree (9fch February 1888j reversing a decree 
(28th March 1887) of the Didtrici. Judge of Lucknow, and restoring a decree 
(1st November 1886f of the Subordinate Judge of Lucknow. 

The qucHfcion was as to the rights of the plaintiffs in the suits in which 
these appeals were preferred to obtain decrees for their respective annuities or 
stipends with arrears, under the will, dated 19th March 1861, of the late Nawab 
Mulka Jehan. The testatrix, who died on the 9th July 1881, was the widow of 
Mahomed Ali Shah, formerly King of Oudh. The plaintiffs were her 

servants, as also was Maiku Lai who brought a similar suit, and for them the 
will provided bj giving them small annuities. The defendants 'who now 
appealed were her grandson and two grand-daughters, heirs and residuary 
legatees. 

XJmda Khanam claimed Bs. 204 as arrears, admitting a payment of 
Bs. 20, and Bs. 4 a month for .the future. Gunna Khanam made an exactly 
similar claim. 
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The defence was that the Nawab Mulka's will had been revoked, and also 
that the fund out of which she had temporarily ditucted payment was one that 
terminated with her life. 

By consent the three suits were disposed of by the ludgment in this one, 
given by the Subordinate Judge. His decision was that no revocation of the 
will of 19th March 1861 had been proved, and that the plaintiff was entitled 
to payment of the legacy by the defendants out of any of the moveable property 
of the testatrix. 

The District Judge, however, was of the contrary opinion as to the question 
of the revocation of the will In his view of the matter the preparation 
of a new will by the Nawab Mulka, her sending to the ollicials a letter setting 
forth its terms, the disbursement of moiiev to some of her servants after her 
return, they also having been legatees in the will of 186 L, sufliced, with other 
evidence, to give rise to an inference of an intention to revoke it, and he held 
this will to have been revoked. There was an appeal to the Judicial Commis- 
sioner , obiections being also filed by tht? present appellants under section 561 
of the Code of Civil Procedure On this second a]jpeal I lie judgment of the 
District Judge was reversed, and that of the first Court lestored. As to the 
principal points raised the reasons weie the following It was further 
contested that the will itself specifies a particular fund out of which the legacy 
in question was to be paid, and that that fund failed , and that the legacies 
could not bo paid out of the general assets. This contention, however, is refuted 
by the words of the will itself, which declared that the •legacy was to be paid 
from the testatrix’s ‘ ^osliahra Wasika, Lott*, watjaira,' ip., ‘ irom my monthly 
pension, notes, etc., etc.’ These words are, I consider, quite wnde enough to include 
th ' rest of the testatrix’s moveable property. It was[446J further urged that 
the legacies had been adeemed ; of this, however, tfiore is no proof whatever as far 
as plaintiff is concerned. No doubt Nawab Mulka Jehan made large gifts on her 
safe return from Karbala in 1866 But there is nothing on the recoid to show 
that she ever intended that any gift of hers to the plaintiff should he in lieu of 
the legacies. In former similar ca&los the Lower .Apiiellate Court has on such 
considerations as these held similar legacies l)\ Nawab Mulka -lehan to be 
valid. It has come to a different conclusion in the present instance, mainly 
in consequence of certain facts which have come to the Court’s notice sub- 
sequent to the decision of the former cases. Certain correspondence between 
the Queen and the Chief Commissioner of Oudli has been produced on behalf 
of the defendants-respondents, which was not before the Lower Appellate Court 
on the previoi*8 occasions. Tiie will of 1860 was executed just before the 
lady’s departure to the hoi V place at Karbala i Baghdad). The ladv returned 
in 1866, and her letter to the Commissioner, Lucknow, which has now been 
produced in this case, is dated 6th December 1876. This letter purports to pray 
the Commissioner to peruse a document, which she apparently enclosed with 
her letter, and states that that document was a will appointing her second 
grandson, Nawab Sahib Mirza, executor thereof. She praved the Government 
to approve of it, and said that on receipt of Government sanction she would 
complete and perfect it, and would do all that was necessary to make it legally 
valid. She also prayed that certain Government promissory notes might be 
received in trust for her and lodged in the Government Treasury. Her requests 
were fefused by the Chief Commissioner, who, for some r^son not clearly 
apparent, considered that this lady was not 'Entitled to any special indulgence. 
He recommended her to have the will sent to the Bogistrar under s. 42, Act 
VIII, 1871. This course the lady nevei adopted What she did with this 
draft will (for such I presume it was) cannot now be known. Neither it nor 
any copy thereof, executed or non -executed, has been filed. 
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“ On these facts it has been contended for the respondents that the 
will of 1860 was merely a conditional or temporary will, such as is known to 
Muhammadan law, and that it was desif^ned merely to operate in the event of 
Nawah Mulka ilehan's not [447] returning to India from her pilgrimage to 
Karbala, and that as she in fact safoly returned trom Karbala, the will became 
inoperative after her said return , and, 2ndly, it is conU nded that if it did not 
become inoperative by the more fact ol the lady’s return from Karbala, yet 
it was rendered void by a subsequent revocation thereof by Nawab Mulka 
Jehan herself, as witnessed })v the documents above raterred to. These argu- 
ments have induced the Distiict Judge to revrerso the judgment of the Court of 
First Lnstafice, though he owns that he does so with much hesitation. In my 
opinijn there was? no complete i evocation of the will of I860. 

No doubt the correspondence now brought on the file shows that the 
Queen in 1876 clearly bad the animv't rrt'ornuf/i, but in inv opinion it goes no 
further than thi.s. On the contrarv', the coi iesp(»ndence shows that the 
document therein referred to, nainely, tlu* new draft will, was then not finally 
completed, for the lady says she will do what is necessary to make it legally 
connpTete when the Government shall have approved /f it and of her proposals 
in connection with it But the (Toverniiient never gave that sanction. On 
the contrary, it declined to assist the Queen at all in the matter There is 
absolutely nothing on the record to show that she did ever complete and 
make legally perfect, the said [iroposed second will She never registered 
it, though she was expresslv recommended by the Govorinnent to do so, and 
the natural inference is that she laid aside her intention when she found that 
the Government would not assist her This conclusion is stiengthened by the 
fact that she never withdrew her old \vill of 1H60 from the Wasika Office, 
wherein it had been deposited.” 

On this appeal — 

Mr. J. Q. C., and Mi t’ li'. Jfuihofu/, for the .\ppellant, argued 
that the decree of the District Judge was eorifct, and should he restored. From 
the Nawab Mulka's letter written in 1876 and from her acts and omissions, 
it was a reasonable inference that she consideied that the will of 1860 was 
revoked hy another will, althougii the latter was not forthcoming, made in 
1876. It might be doubted whether the levoked will of 1860 was ever intend- 
ed by her to do more than operate in the event of [448] her death while 
absent on her pilgrimage If the will of I860 was not revoked, then arose a 
question of the construction of the fibh clause of it. The contention was that 
the intention of the testatrix was shown to be that the source from wdiich the 
legacies, now^ sued for, should he taken was lier pension. While that lasted, 
the legacies might h&ve lasted , when it came to an end, they failed. In the 
epurse of the argument Suieman hadr v Dot ah Alt Khan (1. L. E., B Cal., ] ; 
L.R., 8 I. A., 117) was referred to, and AclXXllI of 1871, the Pensions Act. 

There was no appearance for the Respondents. 

.\fterwards, on the5th March, their Lordships' judgment was delivered by — 

Lord Maonaghten. — The respondents in these consolidated appeals, 
who were plaintiffs in the Court of the Sub- Judge of Lucknow, are two servants 
of the late Naw%^ Mulka Jehan, widow of Mahomed Ali Shah, King*of *Oudb. 

Nawab Mulka Jehan died in the year 1881. Each of the respondents 
claimed to be entitled to an annuity or stipend under her will. The annuities are 
very small in amount , but it is said that there are many other claimants in a 
similar position, and that the .total amount involved in the decision of these 
appeals is considerable. 
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The will on which the respondents founded their claims is dated the 19th 
of March 1860. The appellants, who aie heirs of Kawab Mulka Jehan, as well 
as residuary legatees under her will, rested their defence on two grounds, both 
of which were urged at the Bar. In the first place, it was said that the will 
of 1860 was revoked by a will made in 1876 Jn the next place, assuming the 
will of 1860 to have become operative, it was contemled that, upon the true 
construction of that will, the annuities weie directed to be paid solely and 
exclusively out of certain funds over which the testatrix had, at the time of 
her death, no power of disposition. 

The Sub-Judge and the. Judicial Ooinniissionor were in favour of the 
lespondents on both points. The District .Judrfo held tliat the will of 1860 
was revoked. 

1449] The alleged will of 1HJ6 is not forthcoming. All that is known 
about it IS to bo found in a letter addiessed b\ Nawnb Muika Jehaii to the 
Oommissionei of liucknow, and dated the (ith of Decern lier 1876. In that 
letter Nawal) Mulka Jehan expressed herself as Inllows* “1 heartily desire 
that, with your porraission and consent, h will ii» wIucIj I have appointed niy 
grandson Saiiib Mirza Bahfulur my executoi he loimally and wdth certain 
conditions executed and ratified, so tliat in accorrlance therewith my estate 
may be managed after ii*y deatli, in future, witli the exception oi the arrange- 
ment connected with the distriVmtion (ot sti[iends^ among nj\ dependants and 
the ostalilishnient of a charitable institution foi the benefit of the public in 
general, the manageirfent and administrati(*n of which aie not possible without 
the aid of CJovernment.” A little fuithcr on she sa\s, “a copy of the will 
is also forwarded foi your inspection.” And tin' letter concludes with this 
sentence . “ In short, this last wull and test’inient of mine, being completed 

and proper 1\ executed, shall, after tiie Government shall have accorded its sanc- 
tion thereto, bo deposited with tlie Government ” No other passage in the letter 
thro\\s any light upon the subject. No copy or draft of the will referred to in 
tire letter lias been produced. 80410 oral evidence was olliued as to its con- 
tents, but this evidence was held to bo worthkjss. 

Tlie Government, it seems, declined to ha\o an \ thing to do with the matter. 
Nawab Mulka Jehan was lecornmonded to deposit hei will with the Registrar 
under the Registration Act ^Jhis advice, iiowe»’or, was not followed. 

Oonsidenng the terms of the letter of the 6th of December 1876, it is by 
no means clear that the will reieired to in it w'as ever executed. The expres- 
sions in the letter are no doubt consistent with the view of the District Judge 
that the will was executed before application was made to the Commiseioner, 
hut they arc not inconsistent with the view of the Sub-Judge and the Judicial 
Commissioner that the will was not executed at the datemf the letter, and that 
it was not intended to be executed until after the Commissioner’s consent had 
been obtained. There is nothing to show in what inspects the alleged will 
of 3876 differed from the wnll of I860, except that it appears that Sahib Mirza 
C4i0] Bahadur was named as executor in the -later inbtrument Nor indeed 
is it possible to determine whether the reference to “ the arrangement connected 
with the distribution of stipends” and “ the establishment of a charitable in- 
stitution ” points to dispositions which are found in the will of 1860 and with 
wdiioR tfie testatrix did not propose to interfere, or to giavi and perhaps 
different dispositions contained in the alleged will of 1876. 

In these circumstances, and upon these materials, which are the only 
materials relevant to the question under consideration, their Lordships are of 
opinion that the pro^>er and necessary conclusion oi law is that the will of 
1860 was not revoked. 
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It is well settled thet a wiB duly eseoated is not to be treated aiii:*syoked» 
either wholly or partially^ by a will which is not forthcomingi unless it is 
proved by clear and satisibotory evidence that the later will contain^ either 
words of' revocation, or dispositions so inconsistent with the diapc^itions of 
the earlier will that the two cannot stand together. It is not enougn to show 
that the will which is not forthcoming differed from the earlier will, if it cannot 
be shown in what the difference consisted. It is also settled that the burden 
of proof lies upon the person who challenges the will that is in existence. 
These propositions have been established in this country both in this Tribunal 
and in the House of Lords [Quito v. Gilbert (9 Moo. P. C., 131), Hitchnis v. 
Basset (3 Mod., 203 ; Show. Par. Gas., 146), Goodfujhl v. Harwood (2 \V. Black, 
937)] , and as they are founded on reason and good sense they must he regarded 
as of general application. 

The only remaining question is as to the true construction of the will 
of 1860. 

That will was made w^heu the testatrix was about to proceed on a pil- 
grimage to “ Holy Karbala ” Nawab Mulka Jehau it seems was a lady of 
great wealth. Besides her landed property, she was in the enjoyment of wasika 
allowance of Rs. 405 a month, in regard to which no claim is made by the 
respondents, a pension of Rs. 4,500 a month which was stopped in 1873, and 
the income of 12 lakhs of rupees which were settled by treaty, and in which appa- 
rently she had only a life-interest It is,niorever, admitted that at the time of her 
death her moveable property was worth about Rs. 9,11,166, including 

Government notes worth about Rs. 6,96,000 The will nrovides for the manage- 
ment of her affairs during her pilgrimage, as well as for the distribution of her 
estate after her death. It is addressed to the Chief Gomtni.ssiouer, and invokes 
the assistance and ])rotection of the Government under whose supervision the 
testatrix places her property. 

The instrument begins with some general reflections on the duty of a 
pious Muhammadan to make a will, in order to prevent disorder in his affairs 
after his death, which seem to show an intention on the part of the testatrix to 
dispose of the whole of the property over which she had disposing power. 

Clause 3 deals with the application of the income of the testatrix's landed 
property during her pilgrimage. If there shoq}d not 1>0 enough in hand frono 
that source to answer the purposes of the will, her agent was to make up the 
deficiency from ‘‘ the ponsionarv allowance and interest on notes, etc., 
paid from the treasury, ’ and remit the balance to the testatrix Pausing 
there, one can hardly doubt that the testaliix must have intended iier 
agent to remit to her the whole balance of the income of her moveable 
estate, and not merely the balance of her wasika allowance and pension, and 
the income of the 12 lakhs. But the only vvords to carry the income are the 
words " pensionary allowance and interest on notes, etc., paid from the 
treasury.” Then the will goes on to provide for the remittance to the testa- 
trix of the income of her landed property when collected. 

Clause 5 contains the gift on which the present question turns. In 
it Nawab Mulka Jehan, in the event of her death, declares her will 
as follows : — 

Rupees 98^ of the Queen's coin, out of my allowance from wasika and 
notes, etc., shall be paid monthly from the Government treasury to my 

relations, dependants and servants as detailed below and the 

remainder of my allowance from wasika and notes, etc., and the whole of my 
landed property, i.c., houses and groves, &c., and jagir villages, shall be divided 
among my grandsons and grand daught^B according to their lawful shares, 
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and ba ]|aid to the agent o( each of them/’ There again* in the nltimate . d01a« 
positioDt it would appear that the testatrix must have intended to deal 

with alt her moveable property over which she had disposing power. 

On ' 4 ponaideration of the whole will their Lordships are of opinion that 
the Sub- Judge and the Judicial Commissioner were right in holding that the 
annuities or stipends given to the respondents were payable outof the testatrix's 
moveable property, which she bad power to dispose of by will. Probably the 
testatrix was under the erroneous impression that she could deal with the 
wasika allowance, and her pension from Government, and the income of the 
fund settled by treaty. But their Lordships are of opinion that the words of 
the gift are large enough to charge the annuities or stipends in question upon the 
Government notes held by the testatrix, and also upon the rest of her move- 
able property. They may add jjliat if the words of tho will are to be taken in 
a morn restricted sense, it appears to them that the gift of these annuities or 
stipends must he regarded as a demonstrative legacy, and in that view they 
would be payable out of tho testatrix’s general estate, in the event of the failure 
of the particular fund, pointed out for tlieir payment. 

In the result, therefore, their Lordships are of opinion that the appeals 
ought to 1)0 dismissed, and they will humbly advise Her Majesty 
accordingly 

A p pen Is d i svii ssed . 

Solicitors for the appellant • Messrs. T. L. Wilson li Co. 

C. B 
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PBIVY COUNCIL. 

Tke Srd Fehruaiy and 6th March, ^ 

PliESENT: 

Lords Hobhouse, Maonagbten. Morris, and Hannkn, 

AND Sir R. Couch. 

Bireswar Mukerji and others Defendants 

versus 

Ardha Chander Roy and others Plaintiffs 

and 

Shib Chandor Rov Defendant 

versus 

Gobind Mohini and others Plaintiffs. 

[On appeal from the Hif*h Court at C'lalcutta. ! 

Hindu law. Adoption — Adoption, necessity of tliore being iji ft and acceptance 
of the adopted child --Construction oi will as to there being 
a designation, as legatee, of a child whose adoption failed. 

The Court of Fiist Instance and the Appellate Courts After observing fully upon the 
evidence, found that, although a ceremony of adoption had taken place, there had not, in fatjt, 
been a giving and taking of tho child. 

[983] There being no reason for dep.i,rting from the oidinary courR«», where two Courts 
have concurred, the above finding was accepted , and it was, thereupon, held, that there bad 
been no adoption. 

Where, in a will, there vv.^s a clear indication of the testati>r’s intention bciore making an 
adoption to give the groaior part of his property to the hoy whom he was about to adopt, and 
the bequest was by mime to th * latter, whi» was not selc/tcd as b-iiig the adopted son, hut 
for reasons, which, though likely y> lead to the adoption, were independent of it, — held, that 
the bequest was efiectuil, notwithstanding th.it there had been no adoption. 

Two appeals from a decree (21at May lfiH6) substarifciallv affirming, with 
a modification, a decree (9th Jarmarv 1884) of tlie District Judge of the 24- 
Pa^g^nas. 

The two suits out of which the^.i appeals arose were brought, in effect, for 
a partition of joint-family estate, with a declaration of the rights of the parties, 
and consequential rel^f. 

The joint estate belonged to th^ Roy Chaudhri family of Panihati, in the 
district of the 24*Parganas, descended from Gauri Oharn Roy Chaudhri, who 
died in 1891. He adopted, and by his will put in bis place, .loygopal, who 
died in 1826, leaving seven sous, of whom only four left either issue or widows. 
The family estate had V^ested in their representatives at the time when tliese 
suits were brought, in 1880 and 1881. 

The principal questions raised in these tvyo appeals, which were preferred 
from one decree nade in the High Court on three appeals filed in the twd suits, 
were --first, as to the right of those representatives in reference to an adoption 
in which the ceremonies, but not the actual giving and taking of the child, bad 
been carried out ; secondly, as to whether the latter could take as a designated 
person under the will of the testator, who had intended to ad^pt him, but had 
not effectively done so. 
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Of Ibygopal'a seven sons, three died without issue. 

Pran Krishna, the third son, who died in 1863, left a son, Jagat Ohanden 
who died in 1879, having made the will, as to the construction of which the 
second o( the above questions was raised. The words of that will, material 
to this report, are set forth in their Lordships' judgment. Jagat Chander left 
no son, but left a widow, Kadambini, who was a party to these proceedings, 
and [484] he left two daughters — Hemangini, mother of the present appellants, 
Bireswar and Sureswar Mukerji, and Ushamoyi, mother of Shib Pershad 
Banerji, another of the appellants. 

Gopi Krishna, the fourth son of Joygopal, died in 1860 intestate, leaving 
a son, Tejas Chander, who died in 1879, without a son, but leaving a widow, 
Bamasunderi, one of the present respondents. 

The sixth son of Joygopal, named Radba Krishna, died in 1864, having 
executed a W 2 j/awi or settlement, and leaving two sons -Shib Chander 

and Ardha Chander. 

Sri Krishna, the seventh and youngest son of Joygopal, died without issue 
in 1853, leaving a widow, Gobind Mohini, who was the plaintiff in the first of 
these suits, and a respondent in both appeals. He also left three d aughters. 

The earliest in date of the present suits was filed in 1880 by Gobind Mohini 
against Shib Chander ahd Ardha Chander, sons of Radha Krishna, to estab- 
lish her right, as widow and heiress of Sri Krishna, to a four-anna share of 
the joint-family propyty inherited from Joygopal. Sfte alleged that Shib 
Chander had taken possession of this property, and asked for an account 
on partition. The second of these suits was brought by Ardha Chander against 
Shib Chander, Sureswar, and other descendants of »Tagat Chander, with the 
widows Bamasunderi, Kadambini, and Gobind Mohini. Ilis object was to have 
the will of his deceased cousin Jagat construed, and to have it determined 
whether he had been validly adopted by the latter, or not , also to have his 
share in the family estate. He also claimed that he was entitled to one-half 
of his father’s, Radha Krishna’s, share, as well as to come in as legatee under 
Jagat’s will, his whole claim being for 27/60 ths of the joint estate. 

Jagat's will, dated 13th Bhadro 1275, or 27th August 1S68, referred to 
previous wills and dispositions made by members of the family. Among tliese 
that of Gauri Charn, dated 5th March 1800, charged the estate for religious 
ceremonies in the family , that of JoygopaU dated 2nd July 1826, gave the 
estate in equal shares to iiis seven sons, directing them to maintain the family 
worship as before ; that of Ram Krishna gave his seventh share to his six surviv- 
ing brothers. Sri Krishna left one-quarter of his fifth share [486] to Jagat, 
whom he made his executor as to the other three-fourths of the immoveable joint 
estate ; giving him, also, the whole of his share of the moveables, for the benefit, 
after payment of debts, of his widow, Gobind Mohini, during her life, and after 
her death for the benefit of his daughters. 

Baj Krishna, second son of Joygopal, died intestate and childless in 1855, 
his share devolving on the three surviving brothers— Pran Krishna, Gopi 
Krishna, and Radha Krishna. 

The will, dated the 25th Magh 1270, or 6th February 1864, of Pran Krishna, 
the th\|:dof the brothers, and father of Jagat, appointed the latter to be mana- 
ger of the whole joint estate. This he became, in supersession of Radha 
Krishna, the only surviving son of Joygopal, and he became also shebmt of the 
family worship. 

On the death of Pran Krishna, which occurred soon afterwards, Jagat, 
accordingly, became entitled to his father's share of the joint estate, in addition 
to what had been bequeathed to him by Sri Krishna, or, in all, to 19/60 ths of 
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the \vhole. Gopi Krishna died intestate in 1860, his share descending to his 
only son, Tejas Chander, who died in 1879 without a son, his share devolving 
upon his widow, Bamasunderi Debi, one of the present respondents. 

The niyam patro, executed, as above stated, by Radha Krishna, was dated 
6tb February 1864, and in it he stated his intention of going on a pilgrimage 
to Gaya, and the necessity of his framing “ rules with regard to his share of the 
zamindari and other properties for his own benefit and that of his minor sons." 
He authorized Jagat to take possession of his share of the joint estate for the 
benefit of Shib Chander and Ardha, and reserving an allowance for himself, he 
directed that their mother, his wife, Kasimoni, then in ill-health, should be 
maintained and treated with great care. At that time Shib Chander was aged 
about twelve years, and Ardha about four. In the month of Baisak, 1273, or 
April 1866, Jagat went through the ceremony of adopting Ardha. This was 
found by the Court of first Instance not to have been effective , and the Court 
being of opinion that Ardha had continued to be tlie son of his natural father, 
held him to be entitled to a one-half share of his father's estate. 

[4563 '^he Court also held that Ardha, though not adopted, took, upon 
the true construction of Jagat's will, an estate for life in the property of the 
latter. Gobind Mohini was, in her suit, declared entitled to a two-anna and 
four-ganda share of the joint immoveable estate, and to a three-anna and 
four-ganda share of the joint moveables, subject to the trusts declared in Sri 
Krishna’s wull. Shib^ Chander, a defendant in both spits, appealed in both. 
Bireswar and others, sons and representatives of the daughters of Jagat, appealed 
also, contending that Ardha was not entitled under the will. There were thus 
three appeals which were hoard together bv a Divisional Bench (PlGOT and 
Bevkrlby, .JJ.), who gave one judgment. The decision of the lower Court 
that there was no adoption was affirmed , and it was held that, notwithstand- 
ing this, Ardha took, as a person designated under the will of Jagat, an absolute 
estate, liable, how^evor, to be divested in the event of his dying without leaving 
a son or male descendant through a male. 

Upon the question as to the adoption, the Court was of opinion that there 
having beenno gift and acceptance of the adopted boy in Radha Krishna's life-Mme, 
and no giver in a legal sense at any rate, when the forms were gone through in 
Baisak 1273, no effective adoption had taken place. The case, Venkata v. 
Subhadra (1. L. R., 7 Mad., 548), 6ited to show that a gift and acceptance of a 
child may be perfected after the death of the giver by the due performance of 
the religious ceremonies, did not apply to the facts established here. There 
was, in that case, a gift and acceptance in the giver's life-time. And at the time 
of the religious ceremonies, the act of giving was performed by a person com- 
petent to perform it.^to whom authority was imputed by the Court. In this 
case there never had been a gift and acceptance at anv time. On tlie question 
as to the effect of the wifi in regard to the bequest to Ardha, the judgment 
referred to Famndra Deb Raikai v. Rajestrar Das (I. L. R., 11 Cal., 463 ; 
L. R., 12 I. A , 72), and to Nfdhoomom Dehya v. Saroda Pershad Mookerjee 
(L. R., 3 I. A., 253 ; 26 W. R., 91), distinguishing the first of these cases, where 
it was made a condition that the donee should be the adopted son, from the 
[4673 present one, where the testator made the gift from motives of. affection 
generally, and eot because the donee was his adopted son. And the decision 
was that Ardba was within the intention of the will as a designated person. 
The judgment dealt with Gauri Cham's will, with Radha Krishna's niyam 
patrot and with other documents mentioned above. 

In addition to the questions of adoption and pf designation in the will, the 
only other ra^atters required to be mentioned for the purposes of this report 
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are the High Court’s decisien as to the estate which Ardha took under the will, 
and as to the state of the family property as regarded jointness and separation 
and as regarded the subjection of part of it to trusts for religious purposes. In 
reference to these points, the following extracts from the judgment are 
material : — 

" The property in which the testator was interested was of three kinds : (i) 
that left by Gauri Gharn, which, it is argued, \^dehuttur ; (ii) that self-acquired 
by Joygopal, left by him as such to his sons, and spokon of in some of the wills 
as the self-acquired property , and such othei property self-acquired by other 
members of the family as hud come down with the joint estate ; (iii) that 
particular property self-acquired by Pran Krishna, Jagat’s father, to which 
reference is made in paragraph 6. 

“ Jagat’s will in the let paragraph states that he is about to dispose of the 
moveable and immoveable property of his ancestors. This includes the pro- 
perty left by Gauri Charn, so far as he could dispose of it, and the self-acquired 
and unpartitioned property not dedicated to religious purposes. He adds ' and 
the self-acquired moveable and immoveable property of myself and my father ’ 

“ Now, in his bequest to Ardha, he gives everything , the proper share ('z.r*,, 
in the family property) of his late father, tho 4 annas of Kri Krishna’s property, 
and * the self -acquired moveable and im moveable property of mo and tny father, 
which w?ll be left.’ 

“ But in the limitations which follow, in case of* Ardha dving ‘ without 
leaving a son,' the * share ’ of the ancestral and self-acquired property only are 
given, at any rate so far as tho sons to be adopted by Kadurnbini are concerned. 

“ The 6th paragraph gives tho self-acquired and separate property therein 
referred to (and which is already, as wo have said, included 1438] in the gift 
to Ardha) to ' the full-ownered after-taker, according to the statements in 
paragraph 4.’ Wo think that, having regard to this, only those who are to 
take in case of Ardha dying sonless are leferred to in this 6th paragraph The 
determination of the heir (or fixing of the after-taker) relates to them only. 
The gift to Ardha, tho fixing or determination, so far as ho was concerned, was 
complete from the beginning, nor does the restriction on alienation conflict 
with this view ; for by the terms of the gift to Ardha the estate granted to him 
would be defeated by his ‘ dying without leaving a son,’ and would go over to 
the son adopted by Kadumhini, or to the daughter's sons. Upon this point we 
shall only refer further to the last sentence in paragraph H, relating to the 
Rs. 10,000 due to the testator by the estate ‘ The sums being gradually paid 
off from the estate, my heir, the said Ardha, etc , or he who will be mv heir 
according to the statements in paragraph 4, shall obtain Jit 

*' We think, therefore, that Ardha took an absolute estate defeasible upon 
his dying without leaving a son, which we construei^to mean a male descendant 
in the male line.” 

On these appeals — 

Mr. T. H, Cowie, QtC., and Mr. J. H. 4. Branson^ for Bireswar and 
Sureswar Mukerji, argued that the gift in the will to Ardha was to him in the 
charaotqr of adopted son. As he did not fill that character, the intention of 
tho testator would not be carried out ^if he took under tb« will. They cited 
Fanindra Deb Batkat v. Hajeswar Das (I. L. R., 11 Cal, 463 ; L. R., 12 1. A.. 
72) and distinguished Nidhoomoni Debya v. Saroda Pershad Mookerjee (L. R., 
3 I. A., 253 ; 26 W. R., 91). 

Mr. C. W. Arathoon, for Shib Ohander, argued that the adoption was 
valid : also that, at all events, as the bequest to Ardha was expressed to be on 
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the nnderatanding that the share of Radha Krishna had been obtained by Shib 
Ohander, the former brother could not take both by inheritance from his natural 
father, and also under the will. Theie were inconsistent advantages to 
Ardha in his so doing, and this should be held to involve election [499] on 
his part. Venkata v. Subliadra (I. L. R., 7 Mad., 648), Atma Bam v. Madho 
Bao (T L. R., 6 All., 376), and Codrtngton v. Codrington (L. R., 7, H. L., Cas., 
854), were referred to. 

Sir 77. Davey, Q.O., and Mr. iiJ. V Doyne.iorihe respondent Ardha, argued 
that he, if not entitled as having been validly adopted, was, at all events, 
designated in the will as the person to receiire the testator's bequest. He had 
succeeded to one- half of the estate of his natural father before the will came 
into operation, and his title to that could not be divested by his taking after- 
wards under the will. , 

Mr. 11. Cowell^ for the respondents, Gobind Moliini and Bamasunderi, 
contended that the decree of the High Court should be upheld, as to the extent 
of the properties which were, respectively, joint and several , also, as to those 
properties which had been held subject to trusts for deb-shoba. 

Afterwards, on the 5th March 1893, their Lordships’ judgment was 
delivered by — 

Sir R. Couch — The first three appellants in the first of these appeals — 
Bireswar Mukerji, Sureswar Mukerji, and Shib Pershad Banerji- are the 
grandsons of .iagat Ghander Boy Ghaudhri, who died ^ on the 19th October 
1869. He left two daughters —one, Hemangini, the mother of the first two 
grandsons, and the otlier, Ushamoyi, the mother of the third. The other two 
appellants are the daughters’ husbands and guardians of their sons. The 
respondents, Ardha Ohander and Shib Ohander. are the sons of Radha 
Krishna, an uncle of Jagat Ohander, who died in August 1865 The third 
respondent, Bamasunderi, is the widow ot Tejas Ohander, the son of Gopi 
Krishna, another uncle of Jagat Ohander, and the respondent, Gobind Mohini, 
is the widow of Sri Krishna, another uncle. Pran Krishna, the father of 
Jagat Ohander, Gopi Krishna, Radha Krishna, and Sri l^rishna were four of 
the sons of Joygopal Roy, who died in 1826-27. He left three other sons who 
all died before Jagat Ohander, and their shares in his property became vested 
in the four sons above named. 

One of the suits, which arc thd subjects of the first of these appeals, was 
brought by Ardha Ohander against Shib Ohander [460] and the other persons 
who are parties to the appeal, and also against Kadambini, the widow of Jagat 
Ohander, and Horendro his grand -daughter, the sister of Bireswar and Sureswar. 

The plaint statec^that Jagat Ohander adopted the plaintiff Ardha Ohander 
as his son in the year 1273 (April 1866 to April 1867) and made a will on the 
13th Bhadro 1275 (27th ^August 1868) by which, after giving legacies and 
monthly stipends to sorm persons, he bequeathed all his remaining properties, 
moveable and immoveable, to the plaintiff. Tlie plaint also stated that, as 
one of the sons of Radhakrishna, Ardha Ohander was entitled to 8/60th parts, and 
as devisee under Jagat Chander’s will to 19/60th parts, in all to 27/60th parts of 
joint estate, and it prayed that the yrill of Jagat Ohander might be construed, 
and a declaration made as to what provisions in it are valid, and of the rights 
of the plaintiff add defendants in the estate lefu by Jagat Ohander. It also 
prayed that the questions whether the plaintiff being the son of Radha Krishna 
was entiU^ to a moiety of the share of the estate left by him, and whether 
the plaintiff was the legally adopted son of Jagat Ohander, might to determined. 
Other consequent declarations and directions were asked for, but they need 
not be stated. At the settlement of issues ten were recorded, but of these only 
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the fourth and fifth have to bo considered in this appeal. The fourth is, " Is 
it a fact that plaintiff is the legally dattak (adopted) son of Jagat Ghander ?** 
The fifth is, *' Has plaintiff any interest under the will of Jagat Ghander ? If 
so, what is the nature of that interest ?** 

At the hearing before their Lordships the learned counsel for Ardha 
Ghander did not rely upon the adoption, ft vvas contrary to Ardha Ghander*s 
interest to do so, as Shib Ghander, his natural brother, in his written state- 
ment, alleged that Ardha Ghander being the legally adopted son of Jagat 
Ghander had no right and share in the estate left by his natural father, Badha 
Krishna. It was contended by Mr. Aratlwon, who appeared for Shib Ghander, 
that the adoption was valid, and this question had better be first determined. 

The Subordinate Judge, after uhserving in his judgment upon the evidence 
of what took place before the death of Badha Krishna and afterwards when 
Jagat Ghander performed a grand ceremony [461] of adoption, held that the 
adoption was invalid, on the ground that there was no giving and taking. The 
High Gourt on appeal, after also observing fulK upon the evidence, came to 
the conclusion that there was no gift and acceptance in Badha Ktishna*s lifetime, 
and no giver, in a legal sense at any rate (his widow being mentally incapable), 
when the ceremony was performed. Tlieir Lordships see no reason to depart 
from the ordinary rulejwhero there are concurrent findings of fact, and therefore 
decide that there was no adoption. 

Mr. Arathoon also contended that in this case Ardha Ghander should be 
put to his election, relying on the following passage Jii Jagat Chander's will: — 
“ And the share of annas 4-5-1-1 which the late Badlia Krishna Boy Ghaudhri 
had in the same way has been obtained by his son, Shib Ghander Boy Ghaudhri.” 
This occurs in a paragraph of the will, in wliich the testator states the 
devolution of the property of his paternal grandfather. No case of election 
arises here. The testator had no power to dispose of Badha Krishna’s share 
and did not intend to do sc. 

There remains the question’ of the effect of the will. Glause 4, which 
contains the bequest to Ardha Ghander, begins : ** Having no son, I loved and 
supported Ardha Ghander Boy Ghaudhri, the youngest son of the late Badha 
Krishna Boy Ghaudhri, as my son. And as the said boy was very attached to 
me and my wife, and was an object of affection to us, I had a mind, granting 
to my daughters and daughters' sons a [Troper portion of my share of the 
ancestral property and self-acquired property, to give the remainder of the 
moveable and immoveable property to the said boy. Since then 1 have taken 
the said boy in adoption in virtue of the consent and gift of his father and 
mother, after getting the vyavasthas (opinions) of pundits, and on performing 
the ceremony of jaq according to the Shastras.” Herd is a clear indication 
of his intention, before making an adoption, to give the greater portion of his 
property to Ardha Ghander. He did not select him ^s being an adopted sou, 
but for reasons independent of adoption, though they wore likely to lead to it. 
The clause then continues : Tlierefore the said dear boy, Ardha Ghander, 
will be the heir to the ^vbole of my moveable and immoveable property.’* It 
states the legal effect of the adoption, viz.^ that Ardha Ghander [468] would 
take the whole of his property, subject only to such duties of the maintenance 
of other persons as the law imposed. But this would not ha^ been consistent 
with the testator’s intention, and he proceeds to say : — “ But I direct that, 
excepting the property granted by me as' stated in paragraph 11 of this will, 
the said Sriman Ardha Ghandra Boy Ghaudhri, and after him his son, and 
after him his grandson, and on the death of the latter, his great-grandson shall 
obtain the proper share, ancestral, of my father, the late Pran Krishna, and 
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the 4-aniia share out of the proper share of my uncle, the late Sri Krishna 
Boy Ohaudhri, obtained by me by gift under his will, and the self-acquired 
moveable and immoveable property of me and my father which will be left. 
If, through my misfortune, the said boy die without leaving a son, which God 
forbid, then 1 give permission to my wife, Kadumbiui, that she may, for the 
purpose of providing for the presentation of funeral cakes and libations, take 
in adoption two sons in succession, one on the death of the other, from one of 
my paternal cousins who may have sons.” And there is a direction that if 
no son be bad of his paternal cousins, all his daughters’ sons shall be in equal 
shares entitled to his paternal and self-acquired property. 

It will be observed that he says, the said boy die without leaving a son," 
not "said adopted son," or "ray adopted son." The bequest is to Ardha 
Chander by name, and is not dependent upon the adoption. Both the lower 
Courts have so decided, and their Lordships are of opinion that their decision 
should be affirmed. 

As to the second appeal, in which Shib Chander is the appellant, it was 
admitted by his learned counsel that, so far as it relates to the share of Sri 
Krishna Boy Chaudhri. it could not be supported, and should be dismissed. 
The other questions in it are raised in the first appeal and decided by the 
above judgment. Their Lordships will therefore humbly advise Her Majesty 
to dismiss both appeals, and to affirm the decree of the High Court made in 
the appeals to it. The appellants will pay the costs of these appeals. 

^Appeals dismissed. 

Solicitors for the appellants, Bireswar Mukerji and others : 

Messrs. Barrow and Rogers 

CM*] Solicitor for the appellant, Shib Chander Boy Ohaudhri . 

Mr. S, O, Stevens, 

Solicitors for the respondent, Ardha Chander Boy Chaudhri : 

Messrs. T, L, Wilson and Co. 

Solicitors for the respondents, Gobind Mohini and Bamasunderi Debi : 

Messrs. Barrow and Rogers. 

C. B. 


• NOTES. 

i Bee the notes to 11 Cal., 468 P.C.] 
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llSOal. in] 

FULL BENCH. 

ThM 12th March, 1892. 

Pbesent : 

Sir W. Comer Pbthbram, Kt., Chief Justice, Mb. Justice Pbinsep, 

Mb. Justice Tottenham, Mb. Justice Piqot, and 
Mb. Justice Ghosb. 

Dulhin Golab Eoer Defendaat No. 1 

versus 

Badha Dulari Koer Plaintiff and others.* 

Appeal— Order declaring the rights of patties to a partition tn certain specific 
shares appealable before actual partition made— Civil Procedure Code (Act 
XIV of 1S82), ss. 2, 396— Partition suit. 

Held by the PULIi Bench (Pbinsep, J , doubting) —That an order m a suit for parti- 
tion, which declares the si^ific rights of the parties and the property to be partitioned, 
decides that the suit must be decreed, as after such an order the suit could not be dismissed 
by the Court by which it «raa made, and is therefore an order wffich adjudicates upon the 
rights and the defence set up m the suit, and which, as far as the Court expressing 

It is concerned, decides the suit within the definition of a decree in s. a of the Civil Procedure 
Code, and is therefore appealable as a decree. 

The quBStion argued before the Full Bench was, whether or not, in a suit 
for partition by metes and bounds, an order declaring the rights of the parties 
to partition in certain specific shares is appealable before the partition has been 
made. 

The order of the Referring Bench (Pbinsep and O’KiNBAiiY, JJ.) was as 

follows:-- . * 1 .. 

" A preliminary obiection has been raised to the hearing of this appeal 
that the order appealed is not a final order within the [464] definition of a 
decree as given in s. 2 of the Code of Civil Procedure, and that oonw- 
fluently it is not appealable. The order declares the specific rights of the 
Dartiaa and the property to bo partitioned, but it leaves it open to the parties 
to state whether they desire that a complete partition by metes and bounds 
should be made. Wo have been referred to the case of Bhoobun Moyt Uibea 
V Shurut Sundery Dabea (I.L.R..12 Cal., 275), in wfcich it was held in a 
similar case that no appeal would he. Apparently, 
the oases of Sakharam Mahadev Dange-v. 97S)^' 

113) Bhola Nath Dass v. Sonamont Dasi (I. L. B , 12 Cal., 273), and Be^ 
Behan Moduck v. Lai Mohun Chattopadhya (I. L. R., 12 Cal.. 209). Again, the 
reasons given by the Privy Council in Uahimbboy ffabibbhoy v. (I. L. 

B 15 Bom.. 166 : L. R.. 18 I. A.. 7), which was a case of accost, interpreting 
term ‘final deo^’ in s. 606. seem, hcfwever. to support the contention of 
the atneUant. Having, therefore, some doubts in this mattgr, we aocorfingly 
refer to the Full Bench, whether in a suit for partition by metes and bounds 
an order declaring the rights of the parties to' partition in certain specific shares 

is appealable before the actual partition has been ma de. 

. - , - ^ nwiainiAi 'nAoreaNo744 o£ 1891 against the deoree of Babu Jodu Nath Daa, 

Hoy Bahadur, Becond^Bubordinato Judge of zillah Tirhnt, dated the 90th January 1891. 
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The order upon whioh the above question arose is set out below in the 
judgment of the Ohief Justice : — 

Mr. Evans (with him Mr. Twtdale, Baboo Hem Chunder Banerii, and 
Baboo Umahalt Mookerji) appeared for the appellants. 

Mr. W, C, Bonnerjee (with him Dr. Bashbchary Ohose, Baboo Saroda 
Churn Muter, Baboo Degamber Chattersee, and Baboo Baghunufidun Pershad) 
appeared for the respondents. 

Mr. W. C. Bonnerjee. — Section 396 of the Code provides for eommissions 
of partition, and a decree being passed accordance with the report of the 
Commissioners, and s. 540 provides for an appeal from such a final decree. 
* Decree ’ is defined by s. 2, which was introduced by Act XTI of 1879. If it had 
been intended to allow appeals in cases of the present kind, there would have 
been a special reference to them similar to that to suits for an account in s. 2, 
the definition in which [465] was intended to be exhaustive and not illustrative 
only [Coverji Luddha v. Morarji Punja, I. L R., 9 Bom., 183 (195)]. There 
can be no appeal except as against a decree, as defined by s. 2, or against an order 
mentioned in a. 588. It is the decree mentioned in s. 396 which decides the 
suit. Under s. 541 a copy of tlie decree is required to be annexed to the appeal. 
Section 396 only contemplates one decree, and is unambiguous. The preliminary 
decree in partition suits only decides certain preliminary questions. An appeal 
only lies from a final decree, Ehrahim v. Fuckhrunni^sa Begum (I. L. R., 4 
Cal., 531). I am not aware of any case in this Court .where it was held that 
an appeal would lie from the preliminary decree in a partition suit. I rely on 
the decision in Bhoohuv Moyi Dahea v. Shvriit Sundery Dahea (I. L. R., 12 
Cal., 275). There is but one decree under section 396. Here there are various 
findings in the plaintiff’s favour, and the Court will proceed to divide the 
property. 

Mr. Evans.--- The fallacy lies in treating the words * deciding the suit ’ in 
section 2 as equivalent to ' finally disposing of the suit.’ The distinction is 
recognized in Bahimbhoy Hahibbhoy v. Turner fl. L. R., 15 Bom., 155 ; L. R., 
181. A., 6). It is argued that the suit is not disposed of until the arithmetical 
result is worked out. The practice in Chancery was to make decretal orders 
and afterwards final decrees. Here the decree consists oi the order at the end 
of the judgment which can be made formal and complete. The doctrine that 
a party must wait till the suit id finally disposed of before an appeal can be 
preferred breaks down w'hen applied to the case of a mortgage or a will. Where 
in a mortgage suit forgery is set up, and there is a decree for an account, it 
would be unjust to cause the defendant to wait until the account has been 
taken : so in a partition suit, where a will has to be construed, it would be 
unreasonable to precfhde either partv from appealing until the Commissioners 
have made their return. In the present case everything has been decided except 
what physical pieces of property will be the equivalent of certain shares. The 
intention which the other side would attribute to the Legislature is not a 

f irobable one. The case of Oyan Chunder Sm v. Durga [466] Chum Sen 
I. L. R., 7 Cal., 318), ilfustrates how such matters were dealt with under the 
Code of 1877, where there was no definition of decree, and no one ever doubted 
then that there was an appeal. It is open to us to apply to the High^Oourt 
under section 626 of the Code or section 15 of the Charter to have the decree 
drawn up in accordance with the terms of section 206 of the Code. Under 
Act VIII of 1859 * decrees ’ were not defined, but decrees containing orders for 
partition were constantly appealed. Under Act X of 1877, section 396 merely 
dealt with the method of proceeding with Gommissions. Act XII of 1879> was 
passed in consequence of a decree in a suit for accounts, in which it washed 
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that no appeal lay, and the accounts are not finished yet. The reported cases 
are in my favour or are distinguishable. 

Dr. BaRh Behan Ghose, in reply. — The argument as to a mortgage suit is 
unsound, as section 86 of Act IV of 1882 speaks of decrees and not of orders. 
The words in section 2 of the Code are not to be regarded as merely explanatory 
or illustrative. The actual relief sought in a jiartition suit is possession in 
severalty. We raise no question as to the order being informal. 

The Court (Pethekam, C.J., ruiNSEP, Tottenham, Pigot, and 
Ghose, -IJ.) delivered the following opiiiiona: — 

Petheram, C.J (Tottenham, Pigot and Chose, JJ.. conourmig).- No 
separate decree was drawn up in this case, hut the last two paragraphs of the 
judgment of the Subordinate Judge are as follows . — 

“ For these reiaaons it is ordered that a partition of the properties 
mentioned in list No. 1 of the plaint, with the exception of the thakurbart and 
of the houses mentioned in list No. 2, be made. The defendant No. 3 through 
his pleader states that his share may ho separated also The defendant No. 2 
does not want her share to be separated. Thus one share (one-fourth) will be 
given to the plaintiff. Another share (one-fourth) will be given to the defendant 
No. 3. The leniaining share (halt) belonging to the defendants Nos. 1 and 2 
will be kept joint The th akin hart and the thakuis specified in list No. 3 will 
be kept joint ['167j A scheme Uir tiie worship of tlie thaknis by turns by the 
co-sharers will be mad*} ab tlie time of the jiassing of tfie final decree. The 
costs of the partition will he borne by tlie parties in proportion to their res- 
pective siiares. The pai ties are required to state within two days whether 
they desire that the partition should be made by one or moio Commissioners.” 

The question winch lias htjeii leterred to this Bench is whether the order 
contained in these paragraphs is appealable. 

it IS admitted on all suit's that it is not appealable as an order, as it is not 
included in tlie list of orders in section 588 of the Code from which an appeal 
is given by that section, and the onlv question is whetlier it is within the 
definition of a decree in section 2 and so appealable as a decree. 

It has been said by tlio pleader for Mie iilaintiff that he does not wish to 
argue that as no separate document has hoen diawn up and signed, giving 
effect to the decision of the Court, theie Inuh been no formal expression of an 
adjudication upon the rights claimed, and that point not being raised before us 
by him or referred to us hv the Divisional Bench, we need not deal with it here. 

Onr ariswei to the question referred to us is that an order m a suit for a 
partition, which decl.nea the specific lights M the parties and the property to 
be partitioned, decides that the suit must he decreed, as uffer such an order the 
suit could not bo dismisstjd by tlio Couii. by which it was made, and is there- 
fore an order which ad indicates upon the rights claimed and the defence set up 
in the suit, and w hich, as far as the Court expressing it is concerned, decides 
the suit within the Jefinitinn of a decree in section 2 of the Civil Procedure 
Code, and is theietoie appealable as a decree 

Pigot, J —I must add that hud the point been raised, 1 should have felt 
a diiiicultj in holding that a paragraph in the judgment, not drawn up in the 
form fif a decree, and not embodied m a se()arate form, is, within the terms of 
the Code of Civil Procedure, a decree at alt. 

But the point is nut raised before us, and I am not bound to deal with it. 
Prinsep, J. — 1 have had considerable difiicul^ in arriving at a satisfactory 
conclusion as to the effect that the Legislature Cl68j intended to give to an 
order within the terms of section 396, Civil Procedure Code, directing s 
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partition to be made by Commiaaionera, as in the caae now before ua. It 
is contended that the order of the Court declaring the several parties inte- 
rested in immoveable property under partition and their several rights therein, 
amounts to a formal expression of an adjudication upon rights claimed, and 
that such adjudication, so far as regards the Court expressing it, decides the 
suit, and consequently that the order is a decree within the meaning of section 
2 of the Code. Section 396, however, provides that the Court in question 
shall pass a decree in accordance with the report of the Commissioners, if 
approved of. It would, therefore, seem that that section contemplates that 
the final decree in the suit should be passed after report made by the Com- 
missioners. No doubt a similar course is provided by section 215-A in a suit in 
which it is necessary to take an account. The definition of a decree as given 
in section 2, however, specially declares thg.t an order passed in such a case 
shall be within the definition of that term. 1 am inclined to agree with the 
Chief Justice of the Bombay High Court in holding that this part of the 
definition of a decree ir, section 2 is exhaustive and not explanatory [Coverji 
Luddha v Mornrji Pavja {I. L. R.. 9 Born., 183 (195),] and, in that 
view, it would not, in iny opinion, be impossible to include an order, 
such as 1 have described, in a suit for partition as an adjudication deciding a 
suit. The actual decision of the suit would be when the decree* of the 
Court was finally delivered, and this, it would seem, is declared by section 
396 to be after the ^report of the Commissioners. The observations of their 
Lordships of the Privy Council in the case of liaJvimbhoy Habthbhoy v. 
Turner (I. L. R., 15 Bom., 155 ; L R., 18 I. A., 6) refer to an order 
in a- suit for accounts directing that such accounts be taken, and in con- 
sidering whether such an order was appealable as a final decree under section 
595, their Lordships held that it complied with all the necessary essentials. 
Section 265, no doubt, describes as a decree for partition an order which leaves 
the partition itseli to he made by the Collector where the property to be 
divided is an estate paying revenue to Government, but in such a case the 
t4»9] proceedings of tlie Civil Court are closed when such an order is passed 
and therefore, so far as that Court is concerned, the order finally decides the 
suit. The order would consequently be a decree within the terms of section 2. 
I observe that section 265 is reproduced from the previous Code of 1859, 
whereas the terms of section 396 are entirely new. The diificulty is increased 
by the definition of the term * decree,' as it now stands, having been the result 
of a further modification of the Code. 1 think, therefore, that the matter 
before us is not without much difiiculty. No doubt, for the convenience of the 
parties themselves, it is desirable that an order, such as that now before ua, 
should be regarded as a decree and be a proper subject for appeal ; so that the 
parties, who are in dispute in regard to the amount of their respective shares, 
may not be put to tlie expenses of a partition by metes and bounds, when such 
partition may turn out to he absolutely infructuous if the Appellate Court 
should find that the shares have been wrongly determined. Consequently, as 
the larger interpretation is open to us. and this interpretation is decidedly for 
the benefit of suitors, I think it should be adopted. 

A.A.C. 
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REFERENCE FROM THE RECORDER OF RANGOON. 

The mh April, lb92. 

Present : 

Sir W. Comer Pbtheram, Kt , Chief Justice, 

Mr. Justice Ghose. 


Mourif; Ttfo Min Petitioner 

vemtia 

Mali Utah Ri'spondont ' 

Divorce —Buimafi BuddhistSt haio as to Divorce aviono -liuddhisi Law — 
DhammathatH, Authority of the — Menu Kyay, Authority 
of the — Desertion— Procedure 

In :i Hint for divorce instituted bv a Burrnaii husb.ind on the ground that his wife had 
deserted him for no reason whacever, and had been living separate frtr the past eight months, 
refusing to resume cohabitation with him (there being no charge against the wife of mis- 
condued^ affecting morality or of any bad habits), Ihe wife pleadi'd in defence that the above 
[470] ground was, under* Buddhist Law. no gnmnd for a divorce, and further pleaded the 
conduct of the petitioner as a justification for her refusal to cohabit with him No 
divumon of property had tekon place between hu'tband and wife •Held, upon a reference to 
the High Court— That upon the law as administered among Buddhists, the petitioner was not 
entitled to a divorce. 

If the plaintiff iii a suit for divorce govi rned b\ the above law establishes any of the 
grounds which the Dhainmathat^ recogntae as good grounds for a divoioe, be will be entitled 
to a divorce The Dhammatliats contemplate grounds justifying a divorce other than those 
mentioned in the judgment of the Special Court m .V«;a Nice v. dfi on Ma [(dated 18th 
August 18H6 (Circular Order No. 35 of 1880)), viz , other than m.itrjcidc, parricide, killing, 
stealing, shedding the blood of a Buddha, rahan, heres> , und adultery 

A desertion, properly so called, by the wife is a good ground for divorce by the husband, 
provided that during the period of one year prescribed by the Menu Kyny (Bk v., ch 17) the 
husband has not supplied anything to the wife. 

Suits for divorce between Burmau Buddhists, being suits of a civil natutc not governed 
by the Indian Divorce Act, should be commenced Uy" a plaint and not by a petition. 

The decision ot the Special Cour. in Nya Nwe v. Mi Su Mtt [dated 18th August J88G 
(Circular Order No. 35 of 188G)J observed upon. 

Passages in the Menu Kyay Dhanimathat cited and coinmeuted upon 
The petitioner in this case sued iii the Court oi the Recorder of Rangoon for a 
divorce on the ground that his wife, the respondent, ha% left him and refused 
to live with him. The application being in the form of a petition, it was 
objected that it should have been in the form of a plaint, and leave was 
accordingly given to amend. The parties to the suit were both Burmese 
Buddhists 

On the part of the respondent it was not denied that slie had left the peti- 
tioner and refused to live with him, but it was objected that this was not by 
Burmese law a ground for divorce, unless both parties were willing that there should 
be a divorce. The respondent further , alleged that she^ was justified in 
refusing to cohabit with the petitioner on the ground that when she lived 
with the petitioner he brought women of loose character to the house in which 

* Civil Reference in divorce caBO No. 4 of 1891, made by W. F. Agnew, Eeq., Recorder of 
Rangoon, dated the 4th of May 1391. 
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she and the petitioner were living, and thereby subjected the respondent to 
much indignity and anguish of mind [47 1 j amounting in law to cruelty. 
Upon interrogatories being administered to the respondent, she gave the names 
of some of the women who were in the habit of visiting the petitioner. 

The respondent’s objection tlnit desertion on the part of the wife does not 
by Burmese law amount to a ground for divorce vhs supported by a reference 
to the judgment of the Special Court in the case of Nga Nwe v. Mi 8u Ma 
decided on the IHth August 1H86 (Circular Order No. 35 of 1886). The Becorder 
was of opinion that the effect of the decision ut the Special Court was to unduly 
narrow the grounds upon whicli a divorce may he granted among Burmese 
Buddhists, and to confine those grounds to the grounds mentioned by 
Dr. Forchhammer, Professor of Pali, in a preface to tlie translation of the 
Wagai'ii Dhammathat contained in Mr. .lardine’s Notes on Buddhist Law, Part 
IV (1883). 

Tlie Recorder made the following Reference to the High Court under s. 42 
of the Burma Courts Act (XI of 1SH9) - - 

"This IS a suit a Buiinan husband for divorce, the only ground alleged 
being that the respondent has left him, and refuses to return to cohabitation. 
The facts are not disputed, but it has been argued tor the respondent that 
according to the judgment of the Special Court m Nga Nwe v. Ma 

(Circular Order No. 35 of 1886), dated the iHth Augusc 1886, a copy of which 
is annexed, the suit must fail. The effect of that uidgmcnt is that a Burmese 
husband or wife can only obtain a divorce f except l)> consent) on some of the 
grounds mentioned in the Dhammatfiats, and tiuit the onl\ grounds are those 
particularized by Professor Foichhammer’^ ard mentioned in the judgment. 
Undoubtedly the ground relied upon by the husband is not included in the 
grounds mentioned in the decision of the S|)eciaJ Court , and if ilivoice can only 
be granted upon some one of those grounds, this suit must be dismissed. It 
was also argued for the respondent that the proce*idings aie wrong in form ; 
that a petition is only peiuiissiliio lu procotHlings under tlic Indian Divorce Act, 
and that the Court has no power to make a decree upon a petition, and no 
power to allow the petitioner to amend so as to convert the petition into 

a plaint. I know of no repoi ted autliontv for conviMtinga petition into a 
plaint, but it is a more matter of foim, and 1 think that tiie amendment might 
be allowed, especially as in tins cuoe the petition is actuall> overstamped 

" It is argued for the petitioner that tlie judgm^Tit of the Special Court is 
not exhaustive, and that there are otlior grounds mentioned in the Dhamma- 
thats upon which divorce may be granted. Tims in Ricliardson's Translation 
of the Menu Kyay, 2nd ed., pp 355, 357, it is skkI (among otbet grounds) that 
a husband may divofte a wile whe^ will not act accoiding to his desires, and 
who has not equal loae for him, and this is the text relied upon in the present 
case. So, again, cruelt> is not included in the grounds mentioned in the 
Special Court judgment, though it is menhoned in the Dhammathats (Richard- 
son, p. 343), where it is said that wise Judges may grant a divorce where the 
husband has oppressed his wife. 

" It appears to me,’ with great respect lor the judgment of the Special 
Court, that that Court was wrong in confining the grounds of divorce among 
Burmese to those mentioned by Professor Forchhammer, who, though a great 
Pali scholar, was not a lawyer, and that divorce ought to be granted upon any 
of the grounds to be found in the Dhammathats. The decision of the Special 
Court is certainly contrary to the law as administered hitherto in Burma It 
is, however, binding upon me, and as I e nt ertain doubts as to its correotneas , 

* Notes cm Buddhist Law, by the Judicial CommiBRioner of British Burma. I'art IV, 
iutroductory Preface, bjr Dr. E. Forchbummer, Professor of Pali, 
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and also as to whether the Court has power to grant a divorce between 
Burmans upon a petition, or to allow the petition to he converted into a plaint, 
I submit the following questions for the opinion of the High Court under section 
42 of the Lower Burma Courts Act ; — 

“ (i) Whether in suits for divorce the plaintitl is not entitled to a divorce 
upon any of the grounds mentioned in the nhaminathats, e^n 
though such grounds are not among those particularized in the 
judgment of the Special Court. 

(li) Is it necessary that suits for divorce between Burnian Buddhists 
should be commenced by a plaint ? 

(iii) Has the Court power to allow a person who has wroimlv instituted 
proceedings in the form of a petition to amend by converting 
the petition into a plaint? 

1*73] ‘ ‘ Subject to the opinion of the High Court, I think that the 
petitioner is entitled to a decree for divorce, for a woman wlio refuses to return 
to cohabitation with her husband certainly does not act according to his 
desires, and that the amendment may bo allowed. A petition for leave to 
amend has been filed by the petitioner ’* 

Aciuoith and ^Baboo Dmirka Nath Chiirkeiinilty appeared for the 
Petitioner. 

The Respondent was not represented. , 

Mr Acu'oftk — Bv Burmese law marriage is a purely civil contract without 
religious sanction or ceremonies, ana divorce can he obtained upon any of 
the grounds mentioned in the Dhammaihats The .ludgment of the Special 
Court does not limit the ground? of divorce to those speeitied by Professor 
Koichhaiimier, and the grounds (piotecl from Professoi Forchhammer are 
quoted only as an autlioiity for the pioposilion that divorce cannot be main- 
tained on the giuund of mere caprice, which was tlie question before the 
Special Court The rules laid down ij> the Mt'nu hyay cleailv contemplate a 
wife’s refusal to live with her husband as a siilliciont ground fc^r divorce, and in 
such a case the husband is to have the whole of the proport\ (see Richardson’s 
Menu liyay, pp. 159, 1(52, 357 , also passages fiom the other Dhammathats 
cited at p 23 of Mi .lardine's second note). I contend that w'ant of afl'ection 
towards the Imsband, or refusing to live wUh him is a sutlieient giound for a 
divorce. Here the wife obiects to he divorced conipulsonlv, as in that case 
the husband will have all the joint propertv As to the power of the Court 
to allow' the petition to he anu^nded, there chu be no doubt. 

The judgment of the Court (PETHltftlAM, C .i , aScl Ghdse, J.) was 
delivered by • 

Ghose, J. — This 18 a reference by the Reconior of Rangoon It has been 
made in an action for divorce instituted by a Burmese husband against his 
wdfe. 

The ground alleged in the petition presented by tlie husband for obtaining 
divorce is that the wife has deserted him for no reason wha1*ever, and has 
been living separate for the last eight months, r474] and that she would not 
return^to. his house and resume cohabitation with him The wife, however, 
pleads in her written statement that the gi'ound alleged by tifh petitioner is no 
giound for divorce according to the Buddhist law, which governs the parties, 
and that she is justified in not returning to cohabitaiion with the petitioner, 
because while she was living with him he used to bring to the bouse women 
of loose character and habits, and thereby subjected her to much indignity 
and anguish of mind, amounting in law to cruelty. 
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The learned Recorder begins his judginenf; by stating that “ the facts are 
not disputed ” , he then refers to a judgment of the Special Court, dated the 
18th August 1886 (Noa Nwe v. Mt Su Ma, Circular Order No. 36 of 1886), 
and expresses his dissent from the law, which he understands to have been 
laid down therein ; he then states that he is doubtful whether a decree for 
divorce mav lie given between Burmann upon a petition, and whether the 
petition may be allowed to be converted into a plaint, as asked for by the 
petitioner. And lastly, relying apparently upon certain passages in the Menu 
Kyay to the effect that a husband may put away his wife who has not equal 
love for him and would not act according to his desires, the Recorder is of 
opinion that the petitioner is entitled to a decree for divorce , but this opinion 
being, as he thinks, opposed to that ot the Special Court, he has referred the 
following quo8tions*to this Court : — 

(i) Whether in suits for divorce the plaintiff' is not entitled to a divorce 
upon any of the grounds mentioned in the Dhanimathats, even 
though such grounds are not among those particularized in the 
judgment of the Special Court 

(li) Is it necessary that suits for divorce between Burman Buddhists 
should be commenced by a plaint ? 

(iii) Has the Court power to allow a person who has wrongly instituted 
proceedings in the form of a petition to amend by converting the 
petition into a plaint ^ • 

Now, the first observation that we have to makers that, unless the plea 
set up in the third paragraph of the defendant’s written statemiint was waived, it 
cannot rightl'v he said that the fads [476] of the case are utii (hsputod But 
far from the plea set up therein being uiitlerstood to have heesn waived, and 
which plea we may here say contains the justific»ition for the defendant in 
leaving the h<;iist3 of the husband and refusing to return to cohabitation with 
him, she was asked by her advf'rsatv (the petitioner) to answer certain inter- 
rogatories, wliich she did answer, giving the nainos of some of the women 
whom the liushand used to firing to biic house while she lived with him. We 
refer to this matter, beciiuse w’e think it has an important bearing upon the 
question wdiether the husband is entitled, upon the present state of the record, 
and without any enquiry into tliv question of the justification iileaded by the 
wife, to obtain a decree for divorce, such as the Recorder proposes to make. 

Referring to the judgment of fhe Special Court at Rangoon in the case of 
Nqa Nwp V. Ml Sm Ma (Circular Order No 36 of 18861, dated the 18th 
August 1B86, we observe that tTie two questions which were decided in that 
case were : — 

(i) Will a suit between a Burman Buddhist married couple for restitution 

of conjugal rights lie ; and 

(ii) if so, is this relief lost hy the plaintiff's abandonment of the defendant 
for a shorten period than that mentioned in the Menu Kyay, Book 
5, Chapter 17? 

And it was held that a suit lies for restitution of conjugal rights, and 
that the relief not lost to the plaintiff unless the case comes ^Vitkin the 
provisions of Book 5, Chapter 17. 

in connection with the first of the two questions decided in that case, it 
seems to have been discussed whether either of the parties may divorce the 
other on mere caprice, and the Special Court, after an examination of the 
authorities on the subject, and especially the Dhammathat of Menu Kyay and 
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a paper published by Dr. Forohhammer, a learned Professor of Pali’*', came to 
the conclusion that marriage between Durinese Buddhists may be dissolved at 
any time by mutual consent; and that where such [476] constsut is wanting, it 
c&nnot be dissolved except on some ground recognized by the Dhammathats, 
and not by th(; mere volition of one of the parties 

So far as these conclusions are concerned, it seems to us that they sCre 
supported by the Dhainmathats. But there are certain observations in the 
judgment which would seem to indicate that tliev intended to decide, while 
discussing the questions raisod before them, that the only deeds on the part of 
the husband or wife wliich would justify a divorce are matricide, parricide, 
killing, stealing, shedding the blood of a Buddha, rahan, heresy, and adultery . 
But we do not understand the judgment really to go to th 4 ,t extent. 

While discussing the question whether a divorce could be had on mere 
caprice, or that some offence or fault mush he proved in one of the parties, the 
Court had to consider a certain passage in Mrnu Kyay, BookV, Chapter IT I, 
which runs thus. — “Thus has been laid down the law for the separation by 
mutual consent of a pair never before married wlien the husband wishes to 
separate and the wife does not, when there is no fault on either aide, but their 
destinies are not cast together, the law for partition of the propert> is this, etc. 
This is the law when there is no fault on either side, and when one wishes 
to separate.” The members of the Special Court had to consider the words 
“ destinies are not easUtogcther (kammazat),” and they gifided tlien^si^lves by the 
explanation gi\^en bv Dr. Forchhanimer in his paper published in Mr. .lardine's 
notes, and theev[)lanation given by him was as follows > - “ Separation on account 
of kammazat may he rx parley hut always implies the commission of an evil deed 
on the part of the other party, which creates also for the innocent partv a demerit 
for which he will have to suffer ke»"nlv through endless existences, etc.” I and 
that gentk-riian seems to have expressed an opinion that the deeds which justify 
a ITuddlnst to sever his destiny from that of Ins or her partner ‘»re matricide, 
parricide, killing, stealing, shedding the blood of a Buddha, rahan, heresy, and 
adultery. The Sjyfecial Court, after quoting the words of Dr. Foichhammer, 
[«7] observed “ So that hero we have from one of the best Jiving autho- 
rities of the (la> an explanation of the text, coupled with a statement of the deeds 
whicli will justify a divorce amongst Buddhists, and this statement is consistent 
witli the other texts of Mrnu Kyay above rfiferred to ’ An observation to the 
same effect also occurs later on in their judgment. 

But, as already pointed out, this was no part of the actual decision that the 
Siiecial Court w^as called upon to pronounce in that case •!£ tliev meant to lav 
down that divorce could not be had, except for some oru^of the eight offences 
or faults mentioned in their judgment, this was extra judicial. And we mav 
say that we are not prepared to agree with them in that respect . for the 
Dhammathats contemplate other cases in which divorce may be had. 

On turning to the subject with which we are immediately concerned in 
this case, viz., whether the husband is entitled to a decree for divorce because 
the wife has deserted him and refuses to return to cohabitation, it seems to us 
that there are texts in the Menu Kyay, a book of paramount authority in the 
Buddhist school, which show that a desertion, properly so •called, is a good 
ground for divorce. 

* Notefl on Buddhist Law, by the Judicial Commissioner of British Burma. Fart IV, 
Introductory preface by Dr. Forchhammer, Professor of Pali. 

t Notes on Buddhist Law, by the Judicial Commissioner of British Burma. Part IV, 
Itroduotory preface by Dr. Forchhammer, Professor of Pali, page 8. 
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In Book V, Chapter 17, page 141 (Richardson's edition), which is 
headed : The law when a husband and wife, having no affection for each 

other, sepaiate.*' Menu Kyay says as follows: — 

“Any husband and wife living together, if the husband, saying he does 
not wish her for a wife, shall have left the house, and for throe years shall 
not have given her one leaf of vegetables or one stick of firewood, at the 
expiration of three years let each have the right to take another wife and 
husband. If the wife, not having affection for the husband, shall leave (the 
house) where they were living together, and if daring one year he does not 
give her one leaf of vegetables or one stick of firewood, let each have the 
right of taking another husband and wife . they sliall not claim each other as 
husband and wife; let them have the tight to separate and marry again. If 
when the husband leaves the house, tlio wife shall take another within the 
three years, or when the wife has left tlie house, and within one year the 
husband shall take another wife -of the property ot both, what [478} was 
brought at marriage and that vvhich belongs to both, having counted one, two, 
and weighed by tickals, let all the proport v he demanded .ind taken from the 
person who failed in his or her dut\ as husband and wiie, by the other who 
has become the loid ot it , and if (the person in fault) comes to the house of the 
other, (the person not in fault) may turn ^the other) out, hut not accuse (each 
other) of taking a paramour or seducing husband or wife.” 

It will be ohservtsd tnat in the case ol a wife leaving the house of her 
husband, and in the ev<Tit of the husban I n )t supplying her with auvtlmig for 
one year, the right to suparatc and marry .igairi is created in either oi the 
parties. The second portion of the chapter, which refers to the parties 
marrying belore the permds prescribe! (a'^ tiie case mav be^ clearly condemns 
that conduct. 

The texts in ^he Mmu Ky u/^ whicli the learned Recorder has, we suppose, 
relied upon, are to Vje found in Book XII, CiiiipDor 13 (Richardson’s edition), 
pages 354, 355, and 357 , and they are as follows . — 

“The five kinds of wives wlio rn.ay be put awav are these- — If a man and 
wife have lived together eight or ten years and h.ul no children, the wife is a 
barren woman; a vvonian who has had eight or ten female children and no 
son; a woman wh j is afflicted with leprosv cn- epilepsy , a woman who does 
not conform to the habits of her class, a woman who will not act according to 
the desires of her husbind, who has not equal love fo/ him, - these five women 
a husband mav out away ” 

“ By putting awav is not meant that he may take all the property and 
put her awav, hut if he wishes he may take another wife, and (a wife as above) 
shall have no right to oppose h»s wishes : thus she may he said to bs put 
away. This is one point in this matter” And in page 357 the following 
passage occurs : — 

“ Concerning putting awav a woman who does not conform to the habits 
of her class, hut addicts herself to low habits, it is thus said “ Jf a woman, 
without regard to the credit of her family, takes a paramour, or without 
the knowledge of her husband steals or conceals bis property, it is iiot said 
the husband shall only cease connubial intercourse with her : her habits are bad: 
she has certainly no regard to the honour of her family. For this reason 
[479] let him take all the property and have a right to put her away. Of a 
woman who will not comply with her husband's desires, it is said her desires 
are not towards his, her wishes are not the same, fis in the last instance, 
let him have a right to put such a woman aWay.” * 
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In the persent ease there is no oharge of miaconduot affecting morality or 
of any bad habits, against the wife, and the question we have to determine is 
whetW, by reason of the wife living apart from the husband for eight months 
(air the petitioner alleges), and her refusal to return to cohabitation, is a 
sufficient ground for divorce. 

Beferring in the first place to the five kinds of wives who may be put away, 
one of them being “ a woman who will not act according to the desires of her 
husband, who has not equal love for him,’* it will be observed that an expla- 
nation is given by Menu Kyay, which is to the effect that “ by putting away is 
not meant that he may take all the property and put her away, but if be wishes 
he may take another wife, and (a wife as above) shall have no right to oppose his 
wishes ; thus she may be put away.” So that we have it clear that the husband 
is not entitled to divorce his wife (or not complying with his desires, or for 
want of love for him ; and that ** putting away*’ does not necessarily mean 
divorcing the wife ; and this seems to be emphasized by what is subsequently 
said in the same page (H55; with reference to a wife, who has had eight or ten 
female children and no son, being put away, and it is this : — " It is not meant 
that the husband has a right to put her away without giving her property, 
animate and inanimate , but if he wishes for precious male children, which 
are superior to females, he shall take another woman, and the wife shall have 
no right to prevent him ; he has only right to discontinue connubial connec- 
tion with her. If she have borne without any male child eight, nine or ten 
female children, and the husband wishes to put her wAy, let him, having 
divided all the property of both into two parts, give one- half to the wife 
and let them pay the debts in the same proportion, etc.” The author 
then refers to the case of a diseased woman, the duty cast upon the 
husband to employ physicians to treat her, and to the partition of property 
in the event of separation, and makes the following observation ; — It L480| 
is not said the husband has a right to take all the property and separate : he 
shall only cease connubial intercourse.” 

The passages in page 357 referred to by the learned Becorder immediately 
follow the passage which has just been quoted, and it will be observed that, 
while the author in speaking of a woman who takes a paramour, or steals her 
husband’s property, says **it is not said that the husband shall only cease con- 
nubial intercourse with her , her habits are bad ; she has no regard to the 
honour of her family. For this reason lot h^m take all the property and have 
a right to put her away.” In sneaking of a woman who does not comply with 
her husband’s desires, he says as in the last instance, let him have a right 
to put such a woman away,” thus putting thq two cases upon different footings. 

In regard to the five kinds Of women referred to in Menu Kyay, who 
may be put away, we have a text in the Manoo Wonnana, which is also a 
Dhammathat of authority in the Buddhist school, translated by Mr. Jardine 
in his valuable Notes, page 22 : it is as follows : — " A woman who is barren ; a 
woman who always brings forth female children ; also a woman who has bodily 
deficiencies ; a woman who bears neither daughters nor sons ; a woman with 
leprosy ; a woman of bad conduct ; a woman who has no love for her husband, 
or in other words, a woman having no love for her husband has a paramour, — 
these five* kinds of women may be abandoned or divorced.” _ 

A somewhat similar passage is to be fpund in the Manoo Binp Dhamma- 
that, published in Mr. Jardine's Notes, page 6, and it is this : — A woman 
who is barren, a wife who gives birth to female children, a woman who has 
disease, a woman of bad conduct, and a woman who is not liked by good men, 
such kinds of wives may be abandoned.” 
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Upon a consideration of these texts, we are of opinion that a divorce 
cannot be had merely because one of the parties has no love for the other, or 
does not comply with the desires of the other. Desertion, according to the 
Menu Kyay, is no doubt a good ground for divorce, but, as already pointed out, 
there is this condition attached, viz., during the periods of time prescribed 
therein the husband should not have supplied anything to the wife. 

[481] In this case the period of eight months has only elapsed since the 
wife left, and it does not appear whether the husband has not supplied anything 
to the wife during this time. The principle which underlies this matter seems 
to be that it is not proper to allow a divorce if the wife or the husband has been 
living apart from the other for a comparatively short time ; and that if during 
the prescribed period, the husband has supplied the wife with any of her wants 
and kept communication with her, it should be presumed that the conduct of 
the wife is not blameable, and that the husband does not regard her living 
separate as a desertion properly so-called. 

There are no doubt texts in the several Dhammathats which show that a 
divorce can be had by mutual consent, and that one of the parties can separate 
from the other, even if the latter does not consent, but in that case it is distinctly 
provided that the properties belonging to both and their liabilities should 
be divided. And in this connection we may refer to two texts — one from the 
Manoo Wonnana, and the other from Wa(ia7u Dhammathat, translated in the 
notes by Mr. Jardine, and they are as follows ‘ — 

** If a husband or wife in a state of anger says to the other * 1 do not love 
you,’ such words shall not be sufficient to constitute a divorce. It is consti- 
tuted only when they divorce and leave each other, after a division of the good 
and bad property in possession and not in possession to which they are 
entitled.” (Manoo Wonnana.) 

*' If husband and wife have separated and no division of property has 
taken place, neither shall be free to live with another (man or woman). But 
if the property has been divided, they may do so. Thus Manu has decided.” 
(Wagaru,) 

The relevancy which those passages have upon this case is this — that, 
apparently, here no division of property has taken place between the parties — a 
circumstance which indicates that the separation which has taken place is not 
of that character which may bo regarded as any way final. And as to the wife 
declining to return to cohabitation' with the husband if the facts stated in the last 
paragraphoftbe written statement be true (a, matter which has not been gone into 
by the Eecorder), it would appear that there is a justification in her conduct ; 
find in that view a Court [482] of Justice would not be disposed to pronounce 
a decree for divorce against the cdhsent of the wife, thereby depriving her of the 
advantages which belong to the status of a wife. But it is not necessary to 
discuss this matter any further, nor to send back the case for the trial of the 
question of fact raised in the written statement, for we are of opinion that upon 
the law as administered among the Buddhists, the petitioner has not made 
out a case for divorce. 

In this view of the matter it is perhaps unnecessary to answer categorioally 
the questions referred by the Recorder , but we may say, so far as the first 
question is concerned, that if a plaintiff in a suit for divorce establishes any of 
the grounds which the Dhammathats recognize as good grounds for dWorce, 
he would be entitled to a divorce, even if such grounds are not among those 
particularized in the judgment of the Special Court. As regards the other 
question put, we are inclined to think that the proper procedure is to present 
a plaint, and not a petition for divorce, the case being not governed by the Indian 
Divorce Act, and the action being one of a civil nature. In this case, however, 
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no difficulty could arise, because tbe petition was presented with the Court-fee 
required for a plaint, and it was perfectly open to the Becorder to treat the 
petition as a plaint in the cause, as was asked by the petitioner. 


A. A. C. 


NOTES. 

[ See also U.B.R., (1892-1896) TI 66 ] 


[ 19 Cal. 482 ] 

APPELLATE CIVIL. 

The 12th May, 1802, 

Pbbsent. 

Mb. Justice Nobris and Mr. Justice Beverley. 

Brojo Nath Surma Judgment-debtor 

, vursus 

Isswar Ghundra Dutt (for self and as guardian of Prossano Kumar 
Dutf, minor) Decree-holder.^ 

Succession Ccrtificte Act {VII of 1889), section 4 — Execution of decree — 
Application for execution by legal representative without certificate. 

Section 4 of the Succession Certificate Act, 1889, merely provides that the Court shall 
not proceed upon an application of a person claiming to be [483] entitled to oxeculo a decree, 
except on the production of a certificate or other authority of a like nature. But it does not 
follow from that section that an application might not ho made without tho production of a 
certificate, the certificate being supplied during the pendency of the proceedings. 

Janaki Ballav Sen v. Hafiz Mahornd Ah Khan (I. L. B., 13 Cal., 47) followed. 

This was an appeal from an order granting an application for the execu* 
tion of a decree to the heir of a deceased deci^/se-holder. 

The facts are sufficiently stated iii the judgment of the High Court. 

Baboo Jassoda Nundun Parainamck, on behalf of tho appellant, contended 
that the application for execution of the 26th November 1889 was barred, 
because it had been made more than three years after the first application of 
13th July 1886, and that therefore no subsequent applioafion such as that of 
March 1890 could be made: and, secondly, that in consequence of s. 4, 
clause {b) of the Succession Certificate Act, 1889, no application for execution 
could be made by the heir of a deceased decree-holder without a succession 
certificate, and as at the time of tho last application no such certificate had 
been obtained, it was not an application in accordance with law and within 
Article 179 of Schedule II of the Limitation Act. 

Bfltboo Tara Ktshore Chowdhry, on behalf of the respondent contended that 
the words in s. 4 of the Succession Oertipcate Act were:— “ No Court shall 
proceed upon an application that these words should be construed liberally, 

^Appeal from Appellate Order No. 262 of 1691, against the order of H. Lufctman- Johnson 
Esq., District Judge of the Assam Valley Districts, dated the 26tb of May 1891, reversing 
the order of 0. E. Pittar, Esq., Buboidinate Judge of Sibsagar, dated the Uth of July 1890 
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and the true construction to be put upon them was that the Court might 
entertain an application for execution without a certificate, but should not 
proceed to pass any order until a certificate had been obtained ; and that such 
an application should be held to be a good application within Article 179 of 
Schedule II of the Limitation Act ; that to construe these words otherwise 
would often result in great injustice, as, for instance, where a decree-holder 
died within two or three days of the three years it would be impossible for 
his heir to obtain a certificate and make his application in time to save limita- 
tion ; and that this section was in accordance with the ruling in Janaki Ballav 
Sen V. Hafiz Mahomed Alt Khan (I. L. B., 13 Gal., 47). 

[M4] The judgment of the Court (Norris and Beverley, JJ.) was 
delivered by 

• 

Beverley* J. — This is an appeal against an order in respect of the 
execution of a decree which was made in August 1865. It appears that an 
application to execute that decree was made on the 13th July 1886. That 
application for some cause or other was struck off. The decree- holder then 
died, and on the 26th November 1889 his legal representative made a second 
application, which appears to have been struck oil or rejected on the 15th 
February 1890. The present application was filed in the following month, 
March 1890. 

The first Courf held that, inasmuch as the second application of the 26th 
November 1889 was made by the legal representative of the deceased decree- 
holder, without the production of any certificate under Act VII of 1889 or 
other Act for the time being in force, the application was not in accordance 
with law, and that therefore tlio present application of March 1890, having 
been made more than three years from the first application of the 13th July 
1886, is barred by limitation. 

On appeal the District Judge has reversed this order, holding that under 
the terms of s. 4 of Act VII of 1889 it was competent for the legal repre- 
sentative of the deceased decree-holder to make his application without, at the 
same time, filing any certificate. 

# 

The ](idgment-debtors have appealed to this Court against that order of 
the District Judge : and two points have been taken before us, the first being 
that the application of the 26th November 1889 was itself barred, as having 
been made^more than three years subsequent to the first application of the 13th 
July 1886. 

This point do^ not appear to have been argued, if indeed it was taken, in 
either of the lower Courts ; and as its decision would depend upon facts and 
eiroumstances which are not before us, we do not think it right to express any 
opinion upon it. But, assuming that the application of the 26th November 
1889 was made within time, we are of opinion that the order of the 
Lower Appellate Court, holding that that application was a good application 
in law, must be upheld. Section 4 of Act VII of 1889 merely provides that 
the Court shall not proceed upon an application of a [ 485 ] person claiming 
to be entitled 4o execute a decree, except on the production of a certificate or 
other authority of the like nature. But it does not follow from that section * 
that an application might not be made without the production of a certificate, 
the certificate being supplied during the pendency of the proceedings ; and this 
was the view taken by a Division Bench of this Court in the ease of Jtmakt 
Ballav Sen v. Hafiz Mezhomed Alt Khan (I, L. Oal., 47). 
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Under oiroumstanoeJ, we think that this appeal fails and must be 
disniissdd with oosts. 

p p Appeal dismissed. 


NOTES. 

[This was followed in (1893) 16 AIL. 96 ; (1895) 18 AIL, 34 ; (1894) 30 Bom., 76. 

See also (1911) 13 I.O.. 78 ; (1909) 13 C.W.N.. 633 as to such applications being steps in 

aid of execution.! 


[ 19 Cal. «85 ] 

ap1*bllate civil. 


The 16th May, 1892. 

Present : 

Sir W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Ghose. 


Peari Mohun Mukerji Petitioner 

, versus * 

Baroda Churn Chuokerbutti and another Opposite Party. 


Appeal from order— Bengal Tenancy Act (VIIl of 1885), s. 84, Order made 
under, not appealable -Acquisition of land by landlord— 

Otvil Procedure Code i^Act XIV of 1882^, ss, 2, 588. 

An order made by a Civil Court under section 84 of the Bengal Tenancy Act is not 
appealable, not being a decree within the meaning of section 2 of the Code of Civil Procedure, 
and no appeal being allowed by section 588 of the Code, or by any special provision of the 
Bengal Tenancy Act. 

Goghuniiaiah v. Bumeshw Narain MaWa (1. L. R.. 18 Cal.. 271) referred to and 


followed. • A 

The patitioner applied under section 84 of the Bengal Tenancy Act to the 
Munsif of Serampore with a view to acquire the raiyati interest in 14 cottahs 
12 chittaks of land held by the respondents in his zemindari, and prayed that 
the proper value of the land might be fiuod by the Court, and aU ne^sary 
orders for the transfer of the land in question ewhich was required for 

the purpose of opening out a new road. In support of his application the 
Dotitin oi^ the certificate granted hy the ^lleotor showing that the purpose 
above mentioned was reasonable and sufficient. The respon^nts appeared 
before the Munsif, and upon evidence being gone mto, the Munsif held that the 
purpose for which the [488] land was required by the landlord was reasonable 
and sufficient, and that the acquisition would be for the good of the estate m 
which the land was comprised. The Munsif came to the conclusion that the 
gg 616-4 would bo a fair compensation in respeoli,of the jamai right of 

the respondents, and ordered them to sdl the land for that sum within two 

months to the petiti oner. • ; ^ 

■ OrdeTNo. 222 of 1891 against the order of J. Ora^fnrd, Esq., Distrust 

,,dgeo?tty.Sdthe 28^ the order of Babn Doke Nath 

Mnndee, Hunaif of Serampore, dated the 8rd of April 1891. 


T73 



l.L.ft. Id Cal. 487 PBARi MOHUH v , baboda gbubn &o. 11892] 

Against this order the petitioner appealed to the District Judge, who re- 
fused to entertain the appeal for the following reasons : — This purports to be 
an appeal against an order under s 84 of the Bengal Tenancy ^ct. Schedule 
III, part 2, No. 4 of that 'Act provides the limitation for appeals from 
orders made under it, but does not determine which of such orders are appealable, 
nor does section 184 of the Act. Appeals from decrees under the Act are given 
by section 540 of the Civil Procedure Code, but section 588 of the Code 
makes no provision for appeals from orders except those made under the Code 
itself. Section 158 (8) is an example of a case in which the Bengal Tenancy 
Act provides an appeal from an order under that Act. Section 153 also pro- 
vides for appeals from certain other orders. I find no provision, however, giving 
an appeal against orders under the Act generally. The order now in question 
does not appear to me to come under the definition of ' decree ’ in section 2 of 
the Civil Procedure Code, and regarding it as a mere order, I find no authority 
for my entertaining an appeal against it.“ 

Against this order the petitioner appealed to the Higli Court. 

Baboo Pran Nath Pandit appeared for the appellant. * 

Baboo Opendro Gopal Mitter appeared for the respondents. 

The judgment of the High Court (Petheram, C.J., and Ghose, J.) was 
delivered by 

Petheram, C.J. — The only question which has been argued before us is, 
whether an order made by the Muobif under section 84 of the Bengal Tenancy 
Act authorizing the zemindar to acquire a certain portion oi the raiyat’s bolding 
and fixing a price at which he is to acquire it is appealable under the law. 

The point has already been decided in this Court in the case of Ooghun 
Mollah V. Bameshur Narain Mahta (I. L. K., 18 Cal., 271), and it would be 
[4873 sufficient for us to say that we agree with the mode in which that case 
was decided. But it may be as well to add that, in our opinion, it is clear that 
such an order as this is not a decroewithin the meaning of the definition in 
section 2 of the Code of Civil Procedure, because, reading the whole of that 
section, it is clear, we think, that a decree can only be in a suit, and that this 
proceeding is not a suit. It not being a decree within that definition, it must 
be an order, and it remains tl en only to be seen whether any appeal is given 
either by section 588 of the Code of Civil Procedure or some special provision of 
the Bengal Tenancy Act. No appeeli is given by section 588, nor is any given 
by any special provision of the Bengal Tenancy Act, and we think, therefore, 
that the Judge was right in deciding that no appeal lay in this case, and that 
this present appeal must be dismissed with costs. 

A. A. 0. _ * Appeal dismissed. 
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*r 

(19 Gal. 487 .1 

APPELLATE CIVIL. 

The 22nd March, 1892. 

Present : 

Sib W. Comer Petheram, Kt., Chief Justice, and 
Mr. Justice Ghose. 


Mohima Chunder Biswas Petitioner 

versus 

Tarini Sunker Ghose Objector."' 


Appeal — Guardians and Wards Act (VIII of 1890), s. 47 — Removal 
of guar^an- -Order refusing to remove a guardian. 

#No appeal lies under the Guardians and Wards Act (VIII of 1890) from an order of a 
District Judge refusing to remove a guardian. « 

This was an appeal from an order dismissing an application of one Mohima 
Chunder Biswas, who. stated in his petition that one Kali Prosonno Ghose 
Chowdhry, a minor, having lost his parents, Tarini Sunker Ghose, the minor’s 
paternal uncle, obtained in the month of March 1883 certificate under Act 
XL of 1868, appointiilg him guardian of the person and property of the minor; 
that Tarini Sunker Ghose had neglected the maintenance and education of the 
minor and was unfit to continue his guardian. The petitioner therefore prayed 
that Tarini Sunker Ghose might be ordered to file an inventory of the 
property and an account of the receipts and disbursements of the minor’s estate, 
and that the petitioner or some other competent person might be appointed 
C«8] guardian of the person and property of the minor under the Guardians 
and Wards Act (YIII of 1890). The petitioner was the husband of the minor’s 
sister, and was supported in his application by three of the relatives of the 
minor. 

Tarini Sunker Ghose in his petition of objections denied the above 
allegations, and submitted himself to the judgment of the Court. 

Upon taking evidence on both sides the District Judge refused the 
application, holding that no cause had been made out for the removal of the 
minor's guardian, Tarini Sunker Ghose. Mohima Chunder Biswas appealed to 
the High Court. 

Baboo Mohtni Mohan Chakravarti appeared for the«ppellant. 

The respondent did not appear. 

The judgment of the Court (Petheram, C.J., and Ghose, J.) was 
delivered by 

Ohose, J. — This is an appeal against an order of the District Judge of 
Faridpur refusing to dismiss a guardian. The guardian had been appointed 
under Act XL of 1858, which has since been repealed l>y the Guardians and 
Wards Apt (YIII of 1890) ; and the first question that we have to determine is 
whetlier an appeal lies to this Court against the order of tffe District Judge. 
Section 47 of Act YIII of 1890 gives an appeal in certain oases ; and what we 
have to see is, whether the order complained against falls within any of the 
cases mentioned in th at section. 

* Appeal frcm Order No. 227 of 1891, against the order of J. Posford, Esq., Judge of 
Faridpur, dated the 15th of June 1891. 
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We*have examined section 47 and the other portions of the Act ; but we 
have failed to discover that the Legislature has provided for an appeal to this 
Court from an order of the kind with which we are now concerned. 

^e may here mention that the question, as to whether an appeal lies to 
this Court from the order complained of, was very candidly brought to our 
notice by the learned vakil, who appeared for the appellant, at the outset of 
his address ; and we have come to lihe conclusion that no appeal lies. 

The result is that this appeal will be dismissed upon that ground only, but 
without costs, as the respondent has not appeared. 

Appeal di^tssed, 

A. A. C. 


NOTES. 

[ Se 0 also (1897) 1 G. W. N., 693 ; (1895) 23 Gal.. 201 ; (189t^ 20 Bom., 667 ; (1898) 30 
All,, 433 ; (1896) 19 AIL, 131 ; (1913) 14 I. G.. 56 where similar rulings were given.] 


[4893 APPELLATE CIVIL. 

The 8th April, 1892, 

Present : 

Sir W. Comer Pbtheram, Kt , Chief Justice, and 
Mr. Justice Ghose. 


Baniganj Coal Association, Limited Defendants 

versus 

Judoonath Ghose Plaintiff.'*' 


Lease — Building lease not wUhtn purview of Bengal Tenancy Act — Goal dep6t^ 
lease for, not agricultural or horticultural within meaning of Bengal 
Tenancy Act — Bengal Tenancy Act {VIII of 1885), ss, 3, 4, 5 — 
Limitation Act (XV of 1877), sch. II, Art. 116, 

A registered lease granted for building purposes and for establishing a coal depot does not 
oome within the purview of the Bengal (Tenancy Act, not being a lease for agricoltoral oi 
horticultural purposes. 

The limitation applicable to a suit for the rent reserved in such a lease is that presoribad 
by article 116 of the Limitation Act. 

This was a suit to recover the sum of Bs. 5,000, rent with interest, for six years 
from Jeyt 1290 to Bysaob 1296 from the defendant Association in respect oi 
5 bighas of land held by them in dur-xnaurasi-mocurari settlement at a rent oi 
Bs. 625 per annum. Iceland was held under a registered kabuliyat, dated ths 
25th September 1875, executed by Messrs. Schcene, Kilburn and Company, th< 
managing agents bf the defendants, in favour of the plaintiff, which kabuliyal 
contained the following clause ; — ''Being vested with your rights, we shall 
continue to bold and enjoy the said land for ever down to our heirs and 

* Apnea) from Appellate Ilecree No. 847 of 1891 against the deozne of J. Oawfoed, Bsq. 
District Judge of Hcoghly, dated the 16th of Mar^ 1691^. affirming the daeree ei Bahv 
ghambho Chundra Nag, Subordinate Judge of that district, dsM the 81st of May 1890. 



jruxK>ONATH OROSB [1892] l.L.S. 19 Oal. 490 

representatives from gen6ii;Ation to generation on payment of rent payable for 
the said land, either dir^tly or through tenants, hy raising buildings, digging 
tanks, planting gardens, establishing cOal depdts, or by using it in any other 
way we oboose to which you or any of vour heirs shall not be competent to 
raise any objection ” The defendants pleaded, inter aha, relinquishment and 
limitation, and contended that in any event the special limitation provided by 
the Bengal Tenancy Act [Schedule III, Part I, 2 (h)] was applicable to the 
case. The first instalment in suit was due on the 1st of Assar 1290 B. S., 
corresponding with the 14th of June 1883, and the plaint was filed on the 20th 
of May 1889, within six years of the first [490] instalment becoming due. 
The plaintiff ^contended that Article 116, Schedule II of the Limitation Act (XV 
of 1677) governed the case, and the suit was therefore within time. 

The Subordinate Judge decrebd the suit in full, holding upon the question 
of limitation that the lease was of non-agri cultural land and beyond the pur- 
view of the Tenancy A'ct. The Court relied upon the decision in Judoonath 
Ghc^e V. Schmne, Rilburn and Company (I L. R., 9 Cal., 671), in which case the 
High Court observed gf the lease there, which was the same lease as the one 
in this suit : — "The terms of this lease are wholly inconsistent with any idea 
of its creating a raiyati tenure. It is in the nature of a building lease of 
valuable property, because in addition to the yearly rental of Rs. 625, which 
is to be paid for 5 bighas of land, there was also a premium of Rs. 1,150 paid 
by the lessees," and held upon the authority of UmesJf Chunder Mundul v. 
Adarmom Dasi (I. L. if., 15 Cal , 221) and Nobocoomar Mookhopadhaya v. Stru 
Mullick (1. L. R., 6 Cal., 94), that the case was governed by Article 116 of Sche- 
dule II of the Limitation Act (XV of 1877). 


Upon appeal the defendant contended for the first time that the relation- 
ship of landlord and tenant had never been created between the parties, the 
kabuliyat sued on not being under seal as required by section 42"' of Act X of 
1866 (the Indian Companies Act in force when the kabuliyat was executed). 
The Lower Appellate Court, upon reference to section 107 of the Transfer of 
Property Act (IV of 1882), and the cases of Gardiner v. Fell (1 Moo. I. A., 299) 
and Freeman v. Fairhe. (1 Moo. I. A., 305), held that the kabuliyat was not a 
necessary part of the transaction between the parties, nor was it necessary that 
it should !)o under seal, the fact that tiio defendant Company had taken posses- 
sion under the lease being sufficient evidence of the acceptance of the grant. 

Upon the question of limitation the Court observed as follows : — 

" It is admitted, and also proved by oral evidence, that the land was taken 
with the object of establishing a coal depot on it. It also appears that, when 


Contracts how made ’ I —Contracts on behalf oPany Company registered 

' under this Act may be made as follows ; (that is to say) . — 

(1) Any contract which if made between private persons would be by law, required to be 
in writing, and if made according to English law to be under seal, may be made on behalf 
Cf the Company in writing under the common seal of thq Company, and such contract may 
he in the same manner varied or discharged. 

(2) Any contract which if made between private persons would be by law required to bo 
in writing signed by the parties to be charged therewith, may bo made on hehalf of the 
Company in writing signed by any person acting under the express br implied authority of 
the Oompady, and such contract may in the same manner be varied or ^charged. 


(8) Any contract which if made between private persons would by law bo valid, although 
made by parol only and not reduced into writing, may be made by parol on behalf of the 
Company by any person acting under the express or implied authority of the Company, 
and such contract may in the same way be varied or discharged. And all contracts made 
according to the provisions herein contained shall be efiectual m law, and shall be binding 
apon the Company and their sucoessors, and all other parties thereto, their heirs, executors 
or administrators, as the case may be.] 
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taken, part of the land was occupied by the dwelling houses of tenants which were 
removed, compensation being given. No coal depot was in factestablished, but the 
[4913 evidence shows that the defendant a^did not use the land for any other 
purpose, did not settle raiyabs upon it, and did not bring it under cultivation. 
What profits are derivable from the land besides the rent of the one p^e-eristing 
tenant, the evidence shows to be payments for permission to make bricks, 
hire of land to be used as wood yards, the produce of the trees, and of the tank 
on the land. 1 do not see how the case is to be distinguished from one in which 
the land is taken for manufacturing purposes as in the case last quoted 
[ Umesh Chnnder Mundul v. Adarmont Dasi (I.L R., 15 Cal., 221),] The defendant 
Company comes under the general definition of ' tenant ’ given in paragraph 3, 
section 3 of the Bengal Tenancy Act, but section 4 shows that it is the intention 
of the Act to deal only with certain classes of tenants therein further defined. 
The defendant Company appears to me to come neither under the term tenure- 
holder* nor under that of ‘ raiyat ’ as there defined (section 6). That being 
so, the Bengal Tenancy Act is not, in my opinion, applicable to the case.*' 

The appeal was therefore dismissed. From this decision the defendants 
appealed to the High Court. 

Mr. L. P. Pugh, Mr. G H P. Evans, Baboo Jagodanand Mukerji, and 
Baboo Snrendia Nath Muity Lai appeared for the appellants. 

The Officiating Advocate- General (Mr. J. T. Woodroffe) and Baboo Nilma- 
dhnh hose appeared for the respondent. 

The following cases were referred to in the arguments: — Umesh 
Cimndfr Mnndul v. Adarmoni Dasi (I. L. R,, 15 Cal., 221), Nohocoo- 
mar Mookhopadhaya v, Siru Mullick (I. L. R., 6 Cal., 94), Vytkihnga Ptllai 
v. Theichanammti PiUai (I. L. R., 3 Mad,, 76), Khalut Chunder Gkose 
Willuim Minio (1 Ind. Jur. N. S , 426), (and the oases there referred to), Kalee 
Kishon Biswas v. Sreemutty Jankee (8 W. R., 250), Bamdhun Khan v. Uara- 
dun Puramanick (12 W. R., 404 : 9 B. L R., 107 w.), EaniDurga Sundari Dasi 
V. Bthi Umdatannissa (9 B. L. R., 101), Mackenziey, Haji Syed Mahomed Ali 
Khan (I L, R., 19 Gal., l), Iswart Pershad Narain Sahi v. Crowdy (I. L. R., 
17 Cal., 469) 

[492] The judgment of the Court (Petheram. C.J., and Ghose, J.) was 
delivered by — 

Ohose, J. — This appeal arises out of a suit for rent for six years, that is 
to say, from Jeyt 1290 to Bysack 1296, alleged to be due to the plaintiff under 
a lease dated the 25th September 1875. The defendants are the Raniganj Coal 
Company, Limited, and the kabuliyat which is produced by the plaintiff in 
support of his claioi’ for rent was executed by Messrs. Schoene, Kilhurn and 
Company, as the managing agents on behalf of the Ranigan] Coal Company. 

In their written statement the Raniganj Coal Company pleaded that no 
relationship of landlord and tenant existed between the parties ; that the de- 
fendants had relinquished the leasehold by notice served upon the plaintiff ; and 
that since then thb i>laintfP had possession of the lands comprised in the lease. 
They also^pleaded that the plaintiff’s claim was barred by limitation. 

The Subordinate Judge gave a decree to the plaintiff, being of opinion that 
he was entitled lo maintain the action as framed ; that there was no accept- 
ance bv him of the so-called relinquishment ; that it was not proved that the 
plaintiff had any possession of the lands since the lease to the defendants ; that 
the lands demised to the defendants were not agricultural lands, so as to come 
within the purview of the Bengal Tenancy Act ; andsthat, therefore, the three 
years* limitation, provided by Article 2 of the 3rd schedule annexed to that Act, 
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did not apply, and that under article 116 of the Indian Limitation Act the 
plaintiff was entitled to claim rent for six years. 

It will be observed upon the jililgment of the Subordinate Judge that appa- 
rently there was no issue between the parties whether the relationship of land- 
lord and tenant exisced between them. No doubt one of the ifisues that were 
originally framed by the Subordinate Judge was to that effect, hut this was not 
one of tJiose issues upon which that officer recorded his judgment. Tiie issues 
which were discussed by him would seem to us to be the right issues which 
arose between the parties upon the pleadings. The defendants in their written 
statement did no doubt allege in the sixth paragraph that the relationship of 
landlord and tenant did not exist between the parties, hut that was an allegation 
C493] which, we think, was clearly based upon the ground tliat tlie defend- 
ants had relinquished the leasehold and the plaintiff had taken possession 
since tlie relinquishment. And that was thr. way in whicli the Subordinate 
Judge dealt with the case, apparently, witli tlie consent of both the ])arties. 

On appeal, however, to the District Judge, the question was raised by the 
learned Counsel, who rtien appeared for tlie defendants, that the relationship 
of landlord and tenant did not exist between the parties, because under s. I'i 
of Act X of 1866 (an Act for the incorporation, regulation, and winding up of 
Tiading Companies arid other Associations), the lease, before it could be a 
binding transaction, should have been under the common seal of the company. 
This contention was mot raised in the Court of First Instance at the tune of 
argument, and we do not think it was open to the defendants to raise it in 
appeal. We think further that the Judge has rightly held that the contention 
could not be supported. In order to make it good it must bo showm, as observ- 
ed by the Judge, that under the law in this country the lease was required to 
be in writing, and that under the English law such a document must be under 
seal. The lease was, as has already been mentioned, granted in the year 1875, 
long before the Transfer of Property Act came into operation , and whatever 
might be the true construction that should be put upon s. 107 of that Act, 
we think that, before that Act came into operation, a lease, or at any rat.o, 
the acceptance of a lease by the tenant was not required to be in writing . it 
might have been made without any writing, and we do not think that tlie 
English law, which requires a lease for a term exceeding three years to be in 
writing and under seal, applies to a transaction like this in this country. 

But, as already observed, the true co^^itention that was raised by the 
defendants was that they had relinquished the leasehold and the plaintiff had 
taken possession, and therefore they were qpt liable for rent. So far as the 
question of relinquish moiit is concerned, wo think uhat^ both the Courts are 
right in holding that the lease with, which we are concerned could not in law 
have been relinquished in the manner alleged hv the defendant. It was a 
permanent lease, and it was not open to the defendants to [494] give it up at 
their pleasure ; and there is* nothing to show, as the Lower Appellate Court has 
found, that the plaintiff accepted the relinquishment or took possession of the 
property after the alleged relinquishment. That being so, it seems to ho 
obvious that the plaintiff is entitled to recover rent from the defendant under 
the lease tn question. 

The only other question raised in this case is one of limitation. It was 
contended before us by the learned Coansel for the defendant-appollant that 
the land demised to the Banigan] Goal Company was land which came within 
the purview of the Bengal Tenancy Act, and therefore under article 3 of the 
second schedule, read with s. 184 of that Act, the plaintiff could not recover 
rent for a longer period than three years. 
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In this oonneotion the question we have first to apply ourselves to is, 
what is the character of the lease that was granted by the plaintiff to the 
defendants? This lease came before a Division Bench of this Court for con- 
sideration in the case of Judoonath Ghosc v. Scko^ne, Kilburn and Company 
(I. L. B., 9 Cal., 671), and this Court held that this was not a lease of 
agricultural land ; and Mr. Justice FIELD, who was one of the learned Judges 
who decided that case, held that as the lease was not a lease of agricultural 
land, the provisions of the Bent Act [Vlll (B.C.) of 1869] had no application. 
, The lease in question was a dur-maurafii dur-mocuran lease at an annual 
rent of Bs. 625 ; and it recites that the lessor had obtained from his 
landlord a niaurasi-mocaraii settlement, it states that ^ dur~manrasi’mocurari 
lease is granted to the lessee , and it then provides as follows : — " being 
vested witli your (lessor’s) right, we shrill continue to hold and enjoy 
the said land for ever down to our heirs or representatives from generation to 
generation on paynfent of rent payable for the said land either directly or 
through tenants by raising buildings, digging tanks, planting gardens, establish- 
ing coal depots, or by using it m any other way we choose, to which you or any 
of your heirs shall not be competent to raise any ohiection ; and even if you make 
any, it shall be inadmissible. And the rent of the said land shall never bo 
subject to enhancement. Should you or your heirs clajm any enhancement it 
shall be rejected as null and void.” LaW on [495] there is a covenant to 
the effect that no rpiea as to non-payment of rent should be allowed 
to be raised by the lessee on account of drought oV inundation, or upon 
the ground of the land lying waste or being deserted, or from any other 
cause. And at the end of the lease the following passage occurs . — '' you 
have granted us a dur-maiirau-mocnraii potcah in respect of tlie said land 
on receiving due satisfaction — Bs. 800 as bonus and Bs. 350 as the price of 
the tanks, trees, etc., and other fixtures on the land as shown in the schedule 
below. As regards the tenants residing on the said land, we shall turn them 
out by paying the price of their houses, buildings, trees, etc., appurtenances 
from our own pockets.” The Judge of the Court below, we observe, refused 
to consider the terms of the lease on the ground that the defendants had not 
produced their pot tab , but uix)n a consideration of the oral evidence adduced, 
and upon the admission ol the defendants, he held, as a matter of fact, that 
the land was taken with the objeqt of establishing a coal depot upon it. Sec. 5 
of the Bengal Tenancy Act, supposing it is applicable to this case, la^s down 
in the fourth paragraph that, in determining whether a tenant is a tenure- 
holder or a raiyat, the Court shall have regard to (a) local custom, and (b) the 
purpose for which the right of tei^ncy was originally acquired , ” and this is 
what the law was bqfore the Bengal Tenancy Act came into operation ; for it 
was always held, whenever the question arose whether the tenant was a 
middleman or a raiyat, that it must be enquired into and determined what was 
the character of the tenure in its very inception, ^.c., at the time when the 
grant was made. 

We might her^ say that the plaintiff having produced the kabuliyat exe- 
cuted by the defendants in support of his claim of rent, the defendants are 
entitled to ask us to determine what, upon the terms of the lease itself, is the 
true character of J:he transaction ; and looking at the terms of thb lease, it 
seems to us that it could not have been granted for agricultural or horticultural 
purposes, but that it was a lease granted for building purposes and for the 
establishment of a coal depot. No dpubt there are terms in the instrument 
which are often found in permanent leases of agricultural properties, viz., as to 
the lessee being entitled to hold the land either directly, or through tenants, 
by raising baildingb, digging [496] tanks, planting gardens, establishing coal 
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depotis, or by using it in any other way he chose ; and as to the lessee not 
being entitled to plead drought, or inundation, and so forth. This is the 
common form which is generally used in all permanent leases, but we do not 
think that we should be justified in concluding from this that it was the inten- 
tion of the parties that the lease should be for any purpose other than that for 
which it really purports to be, i.e., a lease of the land for use as a coal depot. 
The concluding portion of the lease makes the matter, we think, abundantly 
clear ; for it provides that the lessees shall turn out the tenants who were then 
residing upon the land by paying the price of the houses and buildings. The 
land no doubt appertained to a revenue-paying estate ; but it was not land that 
was being used lor agricultural purposes — it was being used for habitation by 
certain tenants. That being so, and regard being had to the finding that has 
been come to by the learned District Judge, it seems to us that the land was 
not leased to the defendants for agricultural or horticultuial purposes, but for 
building purposes and for the establishment of a coal depot. 

That being the character of the lease with which we are concerned, the 
next question which we have to consider is, whether the land comprised in the 
lease is land which comes within the purview ot the Bengal Tenancy Act. If 
the question had arisen, either under Act X of 1859 or under Act VIII (B.C.) 
of 1869, there could be no doubt, regard being had to the whole current of 
rulings upon the subject, that the lands covered by this lease could not come 
within the Rent Act. • In the case oi Kkalat Chunder Ghose v. Wttliam Minto 
(1 Ind. Jur., N. S., 426) it was held by PllEAli, J., that the word “ land ” occur- 
ring in Act X of 1859 was “ merely that which the ordinary raiyats or occu- 
piers of the soil possess and hold under the zemindar, viz., the surface of the 
earth in a condition such that, by the aid of natural agencies, it may be made 
use of for the purposes of vegetable or animal reproduction," and then the 
learned Judge observed as follows : — I believe it has been held constantly 
that land covered entirely with houses and buildings not devoted to agricultural 
objects does not come within the application of the Act." 

1497] To the same effect were the cases of Kalee Kishen Biswas v. Sree~ 
mutiy Jnnkce (8 W. R., 250) and Bamdhun Khan v Elaradan Puramamck 
(12 W. R., 404 ; 9 B. L. R , 107, /z), and th^ case decided by the Pull Bench 
of this Court — Bam Durga Sundart Dasi v. Bibi Umiatannisa (9 B. L. R. 
101), where it was held that a suit for enhancement of rent of land covered 
with buildings would not he in the Revenue Court under Act X of 1859. Act 
VIII (B. C.) of 1869 was but a re-enactmen4 of the provisions of Act X of 1859 
with this difference that the jurisdiction which under Aet X of 1859 had been 
vested in the Collector was transferred to the ordinary Civil Courts. And we 
observe that in the case of Jndoonath Ghose v. Scluenc, Kilburn and Company 
(I. L. R., 9 Cal., 671), which has already been referred to. it was held that, in 
respect of a dnr-maurasi-mocurari lease of hind which was not let for agri- 
cultral purposes, the provisions of the Rent Act [VIII (B.,C.) of 1869] had no 
application, and that the lessee could not, under s. 20 of that Act, relinquish 
his leasehold. But it has been contended before us that whatever the word 
" land " meant in the Rent Acts of 1859 and 1869, the Bengal^enancy Act has a 
much wider scope, and that it includes lands other than those let out for 
agricultural or horticultural purposes. We. do not think we are called upon in 
the present case to discuss this very large question. It will bo sufficient for the 
purposes of the present case if we determine whether the tenancy which was 
created in favour of the defendants comes within the purview of the Bengal 
Tenancy Act. Now the word tenant *’ has been defined in clause 3, s, 3 of 
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this Act to mean '* a person who holds land under another person, and is, or 
but for special contract would be, liable to pay rent for that land to that 
person." It will be observed, upon a consideration of the different parts of the 
Act, that the word" tenant" has been used as a generic term : it applies 
equally to tenure- holders and to raiyats. In the same s. 3, the word "rent" 
is defined, and it means " whatever is lawfully payable or deliverable in money 
or kind by a tenant to his landlord on account of the use or occupation of the land 
held by the tenant." The word " tenure" means " the interesc of tenure- 
holder or an under-tenure-holder," C4983 and the word " holding " has been 
defined to be " a parcel or parcels of land held by a raiyat and forming the sub- 
ject of a separate tenancy. " Then in Chapter 11 we have the classes of 
tenants. Section 4 says : — "Thete shall be, for the purposes of this Act, the 
following classes of tenants, viz., (1) tenure- holders, including under-tenure- 
holders, (2) raiyats, and (3) under-raiyats, that is to say, tenants holding 
whether immediately or mediately under raiyats." Section 5 defines who is a 
"tenure-holder," and it says it " means primarily a person who has acquired 
from a proprietor or from another tenure- holder a right to hold land for the 
purpose of collecting rents or bringing it under cultivation by establishing 
tenants on it," and so forth ; and the word " raiyat ’’ has been thus defined : it 
means "primarily a person who has acquired a right to hold land for the pur- 
pose of cultivating it by himself or by members of his family, or by hired servants, 
or with the aid of partners," and so forth. Beading Chapter II, as a whole, 
and other portions of the Act itself, it seems to us that the Legislature contem- 
plated that only three classes of tenants should be regarded as holding lands 
within the meaning of the Bengal Tenancy Act, viz., tenure-holders, raiyats, and 
under-raiyats ; and we have to find out, in the case now before us, whether the 
defendants are tenure-holders, raiyats or under-raiyats. That they could not 
be raiyats or under-raiyats is perfectly clear, for, as already pointed out, a raiyat 
is a person who has acquired a right to hold land for the purposes of cultivation. 
It is obvious that the defendants did not acquire this land for the purpose of 
cultivation. It was not land used for agricultural purposes, nor was it acquired 
for the purposes of cultivation, but it was acquired for the purpose of building and 
for establishing a coal depot. It was, however, contended before us that they 
could be regarded as tenure-holders within the meaning of s. 5. We think that 
they could not be so regarded, for they did not acquire from their landlord a 
right to hold the land for the purpose of collecting rent or bringing it under culti- 
vation by establishing tenants on it. They acquired the land with the object of 
holding it themselves and using it as a coal depot, and not for any of the purposes 
mentioned in s. 5. Whether the words "collecting rent " as occurring 
C499] in that section should be taken as confined to collecting rents from raiyats, 
or should be taken to be applicable also to cases where rents are collected, 
not from raiyats but from under-tenants of the same class as the lessees, it is 
not necessary for us in the present case to decide. 

Under these circumstances we think that the provision as to limitation 
contained in Schedule II annexed to the Act has no application in this case. 
It has been held by a Full Bench of this Court {Mackenzie v. Baji Syed 
Mahomed Ait Kko^ (I. L. B., 19 Cal., 1)1 that in suits for rent governed by 
the Bengal Tenancy Act the limitation is three years, as provided in Article 2 
of the third Schedule, although the lease might be a registered lease ; and in 
respect .of oases not governed by the Bengal Tenancy Act, where there is a 
registered lease, it has been held, both in this Court and also in other High 
Courts, that the limitation is six years as prescribed by Article 116 of the 
Indian Limitation Act, XV of 1877. In this case, 4he lease is a registered 
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lease, and therefore, in aooordanoe with these rulings, the plaintiff is entitled 
to r^over rent for six years as sued for. The result is that this appeal will 
be dismissed with costs. * 

A.A.C. Appeal dismissed. 


NOTES 

[ This was followed in (1901) 28 Cal , 485 ; (1908) 12 C. W. N., 724.] 


* [ 19 Cal. 489 ] 

REFERENCE FROM THE BOARD OF REVENGE. 

The 30th March, 1890. 

Present : 

Sir W. Comer Pethbram, Kt., Chief Justice, Mr. Justice Prinsep 
AND Mr. Justice Pigot. 

In the Matteriiof Act lof 1879 and in the Matter of a Reference 
from the Board of Revenue under Section 4G of the 
Indian Stamp Act.'*' 

Stamp Act (I of 1879), ss. 3 (15), 25 (c), and Schedule I, Article 49 — Policy 
of Insurance -Uncovenanted Service Family Pension Fund, stamp on 
entrance certificate of the. 

An Entrance Certificate granted under the rules of the Uncovenantod Service Family 
Pension Fund is a life policy within section 3 (15) of the [900] Stamp Act for an amount 
not exceeding Bs. 1,000, and is therefore chargeable with a duty of 6 aniiu^. Such an instru- 
ment is not within the scope of section 25 (c) of the Stamp Act. 

This was a reference from the Board of Revenue under s. 46 of the Indian 
Stamp Act (I of 1879). 

The question referred was as to the stamp to be placed upon the following 
certificate : — 

** UNCOVENANTED SERVICE FAMILY PI^SION FUND. 

“ Entrance Certificate. 

“ Widow's Pension Fund. 

“ No. 

" Certified tl&t Mr. has been admitted a member of the Unoove- 

nanted Service Family Pension Fund, and that, provided he conforms to the 
requirements of that institution, his widow will be entitled to a monthly 
pension* of Rs. 

Dated this day of 189^ ^ • 

“ Board of Directors. 
** Secretary. " 

* Civil Reference No. 13 of 1891 made by the Board of Revenue, dated the 20th of 
November 1891. 
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The Government of India, in forwarding to the Government of Bengal a 
copy of certain correspondence with the Government of Bombay upon this 
subject, observed that “it appears from this correspondence that the entrance 
certificate issued by the Unoovenanted Service Family Pension Fund in Calcutta 
is stamped with an 8-anna stamp, though properly chargeable under Article 
49 (6) of Schedule I of the Indian Stamp Act, I of 1879, with a duty of 
6 annas for every Be. 1,000 secured by the certificate, the valuation of the 
annuity subscribed for being determined for assessment to duty under section 
25 (c) of the Act,” and requested that the matter might be brought to the 
notice of the Directors of the Fund and of the Board of Revenue. 

The Secretary to the Fund, under the instructions of the Directors, sub- 
mitted to the Board representations to the effect that the provisions of the 
Stamp Act were inapplicable to such instruments. After some correspondence 
the Board were of opinion that the question of the proper scamp with which 
the certificate was Cdoi] chargeable was one of considerable doubt and 
difficulty, and that it was desirable to refer the matter to the High Court. 

In referring the above question the Board invited the attention of the 
Court to the specific character assigned to the certificate by rules 39 and 46 of 
the Association, which ran as follows : — 

“ Buie 39. — That mere payment of money shall not, in the event of 
lapse, entitle parties to the benefits of the Fund, as. 

neMsrarv’for validitv. validity of their olaima, the ueual 

^ entrance certificate must have been executed, the date 

of which document shall be taken to be the date of the admission of an 
applicant, provided he was in existence on that date. 

“ Buie 46. — That before nominees can be admitted to the benefits of the 
Fund, the entrance certificate must be surrendered to 

Documents required. the Directors, and certificates must be furnished of 
the subscriber’s death and the cause of death from 
his medical attendant or other competent authority, and of the identity and 
existence of the nominees ” 

The Advocate-General (Sir Charles Paul) and the Officiating St inding 
Counsel (Mr. Ptigh) appeared for the (loverninent. 

Mr. G H. P Evans appeared for the Fund. 

The Officiating Standing Counsel (Mr. Pugh ), — ‘ Policy of Insurance * is 
defined by s. 3 (15) of the Stamp Act, and includes a life policy (see Article 49 
of the 1st schedule of the Act, and Article 43, "" Schedule A, of Act XXXVI of 
1860). Under the old Act there ^w^s an assessment of 8 annas : at present only 
6 annas is levied. In the present case there is a contract of insurance. The 
method of levying the duty proposed by Government was by calculating it on 
twelve times the annual sum secured, having regard to section 25 (c). 

•"lArtTcieil:— 

Description. 

Policy of Assurance or Insurance, or other instru- 
ment, by whatever came the Ramc shall be called, 
whereby an Insurance shall be made upon any life or, 
lives, or upon any event defending upon any life or 
lives— 

For every sum of one thousand Rupees and also for 
each and every fractional part of one thousand Rupees. 


Duty. 


Rupees. Annas. 
0 8 
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Mr. G. H. P. Evans , — ^The qliestion is, whether or not the entrance cer- 
tificate ia a* life policy ’ within the Act. The document itself is not in the nature 
of a contract, but is merely a certificate of admission. The Fund does not insure 
lives. In endeavouring to ascertain how much each person has to subscribe, 
it is necessary to enter into actuarial calculations in order to see the cheapest 
way of constructing a fund. There is no assurance in the ordinary sense of 
[602] the word, although the same contingencies have to be taken into con- 
sideration to secure the stability of the Fund. The certificate does not purport 
to be a contract, but only a certificate of admission into a society. The result 
of entering such a society is to benefit a man's children. Then why treat it as 
a contract ? It is a receipt re'quiring a 1-anna stamp. If stampable otherwise 
than as a receipt, it must be a life policy which contemplates a sum certain, 
whereas it is not certain that anything will bo paid here. All the current 
definitions of life insurance are collected in Crawley on Ijifo luaurance (1882), 
page 20, and support this argument. In the Madras case VAmmymous Gaae 
referrud by the Board of Revenue (No. 2 ol 1875) (8 Mad., JI. C , il2)] it was 
held that a certificate of sale cannot be converted into a conveyance. The 
Statute 33 and 34 Vict., c. 97. s 117, includes documents evidencing a contract, 
which is not the case here. The stamp must he fixed by what is stated in 
the instriiniont, and cannot depend upon collateral evidence- -Ghandrnkant 
Maokerjpc v Kartikcharan Ghailo (5 B. L. R., 103 (105)). Tlio Act only con- 
templates the ordinary case of a life insurance in which a sum certain is assured 
to a person upon the draping of a life. Article GO includeft “ policy ” under the 
head of Transfer. We do not carry on the business of life insurance and make 
no contract of any kind. In Kraal v. Whymper U- L. R.» 17 Cal., 786) and 
Fallo V. MacEiven (I. L R.,7 Cal., 1) the nature and objectof these societies is 
defined. In a case under the Friendlv Societies Act it was held that the statute 
only contemplated a mutual contribution on the part of the members for their 
wives and children, the term “ insurance” being incorrectly used — Eel sail v. 
Tylrr (11 Excli. Rep , 513 (628, 532. 537)). Edwatdn v. \Vardc7i (L. R., 1 Ap., 
Ca., 281) was a case on the Bombay Civil Horvice Fund. In the East India 
Gompaiiy v. Robertson (12 Moo. P. C. 400) the history of the Madras Civil 
Service Fund was examined. The nominees in the present case are really 
beneficiaries. 

Tlie Advocate-General (Sir Gharles Pai^I) in reply. 

Petheram, C. J. — The question referred to us by the Board of Revenue is, 
what is the stamp whicli an Entrance Certificate under the rules of the 
Uncovenanted Service Family Pension Fund [303] should bear By the con- 
tract which is evidenced by the document, the person to whom tlie certificate is 
issued in consideration of a money payment secures an income after his death 
for a time to another person, subiect.io certain contingencies. This is, 1 think, a 
contract of assurance, and the document which evidences such a contract is, 1 
think, a life policy, and is within s. 3 and sub-s. 15 of the Stamp Act. The 
amount insured is quite udeertain in every case, and it is impossible to predict 
whether anything, or if anything what, will evei become pay able by the Fund 
under the contract, and the contract cannot, 1 think, be defined as an insurance 
for any particular amount, and therefore cannot be for an amount which exceeds 
Rs. 1,000: That being so and it being an insurance, it mustjje a life policy for 
an amount which does not exceed Rs. 1^000, and the stamp duty on such an 
’ instrument is 6 annas. 

It is, I think, clear that such an instrument as this is not within the scope 
of s. 25. Sub-section (c) of that section, which is the only one within which 
it has been said to be included, deals with contracts under which for some 
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executed consideration money becomes immediately due, though payable by 
fixed periodical payments. And it is, I think, enough to say that that is not 
the present case, and there is no provision in the x\ct which can relate to the 
valuation of annuities secured by life policies. 

My answer to the question is that the stamp duty which an entrance 
certificate under tlie rules of tlie Uncovenanted Service Family pension Fund 
should bear is 6 annas. 

Prinsep, J.— I agree that, read with the rules of the Uncovenanted 
Service Family Pension Fund, this paper may be regarded as a life policy, and 
also that it does not come within s. 25 of the Statfip Act. We have not the 
means of ascertaining its value. That can be obtained only by such a cal- 
culation as is not o])en to us. In the absence of such information we must take 
it in the most favourable way to the person being taxed, that is to say, we 
must assess it at the lowest possible value below Bs. 1,000, and it should 
therefore he!^3ses9ed at (5 annas. 

Pigot. J. -I agiee. 

A. A. C. 


[fiO*] APPELLATE CIVIL 

The ^hth March, 

Present 

Mr IrsTicE Prinsep and Mr -Iustick Hill 

Dutga Prosad Bundopadhya and others Plaintiffs 

versus 

Bn nd shun Boy and* others Defendants.^ 

Bengal Tenaimt/ Art (V[£J of JhS5), ss I 5 and IG—Pulnt tenuarcs — Bent 

Sections 15 and 16 o^ibc Bengal TcnancywAct of 1885 apply to putni tenures. 

These appeals, which were he.ard together^ arose out of eight suits, brought 
by the plaintiffs (appellants) for the recovery of arrears of rent and cesses from 
1293 to P6us 1295 for lauds held by the defendants (respondents) within the 
plaintiffs’ ancestral puuni taluq. 

The plaintiffs were the sons and representatives of one Pyari Mohan 
Bundopadhya, who died in Fatgun 1295 (February- March 1889). The defend- 
ants, who were different in each suit and held separate jamas^, took the 
preliminary ob]eG6ioD that the plaintiffs had not complied with the proVisions 
of B. 15 of the Bengal Tenancy Act, 1885, and that therefore, under s 16 of the 
^same Act, they could not recover any rent payable to them as holders of the 

* Appeal from Appellate Decrees Bos. 333 and 366 to 362 of 1891, against the decrees of 
B. F. Rampini, Ksq., Judge of Burdwan, dated the 30th of December 1890, modifying the 
decrees of l^bu Kahdhan Ghatterjee Munsif of Ranigan 3 , dated the 37th of May 1690, 
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tenure by suit in Court. The plaintiffs contended that their father having died 
in Falgun 1295, those seotiona did not apply to the arrears doe to them up to 
that date, since they claimed such arrears as the heir^^of their father and not 
as tenure- holders. 

The suits were heard together. It was admitted that the putni was a 
permanent teiwre within the meaning of s. 15 of the Bengal Tenancy Act, and 
that the plainSfTs became entitled to it by succession. Tt was also admitted 
that the plaintiffs had not complied with the provisioun of that section. 

The Munsif was of opinion that ss. 15 and 10 applied to putni tenures, 
and dismissed all the suits.# * 

On appeal to the District Judge, the plaintiffs urged —(i) that under 
s. 195 (fi) of tlie Bengal Tenancy Act the provisions [aOS] of s 15 and 
16 did not apply to them , and (iihthat at any rate they were not debarred by 
those sections from suing for tlie arrears due for tVio period prior to Falgun 
1295, as such arrears were not payable to them as holders of the tenuie, but 
as the representatives of their tatlier's estate. 

Begarding these contentions, the Distiiot Judge observed . -- 

“ There can be no doubt that the second of these contentions is correct. 
Under a. 16 of the Bengal Tenanov Act, it is only rent payable to n ptjrson 
entitled to a permanent tenure bv succession as the holder ol the tenure, 
which cannot be recovered by suit until the provisions ol s 15 have been com- 
plied with. But the plaintiffs arc not entitled to the ari^.ais of rt*nt due for 
the period prior to Falgun 1295 as the holdeis of tlie tenure They are 
entitled to these arrears as the representatives of their father’s estate, which 
it is not denied that tho\ are As the rent is agricultural rent, under the 
provisions of Act VII of 1HH9, s. 4, fchov can sue for this lent without obtain- 
ing a certiticato oi administration to theii father’s estate 1, however, agree 
with the Munsif that, as regards the rent accLUiug subsequently to Falgun 
1295, they cannot recover this rent until they liave complied with the provi- 
sions of s. 15, Act VIII of 1885, which, it is admitted, they liave not done. 

1 have been referred to the provisions of s. ]95 M of the Tenancy Act, and to 
the case of Oyanada Kant ho Roy Bahadur v. Bromomoyi Dassi (1. L. R., 17 
Cal., 162). I do not, however, think they affect the matter Section 195 (c) 
merely la>s down that nothing in the Tenancy Act shall affect the provisions 
of any enactment relating to putm tenures sa far as it relates to those tenures. 
But 8. 15 of the Tenancy Act in no way affects any provision of Regulation 
VIII of 1819. Regulation VJII of 1819 provides no procedure foi the regis- 
tration of changes in the holders of pultu tenures which are affected by death 
and the operation of law. The provisions Jf s. 5 of the RogulHtion, which 
lays down that a zemindar shall not bo cornpetont to rdf use to register and 
otherwise give effect to ahenatums by discharging tlie party transferring his 
interest from personal responsibility, and by accepting the engagfimonts of the 
transferee, but that he sha^ be entitled to exact a fee upon every such 

alienation, cfoarly apply only to voluntary alienations, and not to successions 
and transfers by operation of law. There is nothing in Regulation VIII of 
1819 about changes by succession and the operation of law. Jt is not said 
that the zemindar must recognize such changes, or is entitled to exact a fee 
for registering them. Hence the provisions of s. 15 of th% Bengal Tenancy 
Act, which do prescribe such a procedure, cannot bo said in any way to affect 
any provision of any enactment relating to putni tenures 

“ For similar reasons the ruling in Oyanada Kanhto Roy Bahadur v. 
Bromonioyi Dassi (1. L. R., 17 Cal., 162) does not apply to these cases. In 
that case it was laid down that s. 13 of the Tenancy Act does not apply to 
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putm talulas, for there is a special procedure laid down in Regulation VI II of 
1819 for the admission to registry of voluntary transfers of such tenures. But 
that ruling does not lay down that s. 15 of the Tenancy Act shall not affect 
putm tenures If the provisions of s. 15 of the Bengal Tenancy Act be given 
effect to in respect to successions to putni tenures, there will be no anomalous 
dual registry to press hardly on the heirs and represent ativ<|| of deceased 
putmdars. Hence I see no reason why the provisions of s. 16 of the Bengal 
Tenancy Act should not be held applicable to these suits so far as the rent 
claimed for the period after Falgun 1295 is concerned.** 

The Judge accordingly decreed the appeals th far as the rent claimed 
previous to Ealgun 1295 was concerned, and remanded the suits to the Munsif 
for disposal with respect to such rent. He upheld the decree of the Munsif 
with respect to the rent subsequent to Falgua 1295. 

The plaintiff!^ appealed to the High Court. 

Dr. Bask Behaj-y Ghose and Baboo Nalim Ranjaii Chatterjoe for the 
Appellants. 

Baboo Jogendra Nath Bose for the Respondents. 

The judgment of the Court (Prinsep and IllliL, JJ.) was as follows : — 

We 'have the satisfaction of feeling that the arguments of the learned 
pleaders on both sides have phiced before us everything [607 J that could be 
said in this matter, \^hich is of some importance. We agree with the District 
Judge in the opinion ho has expressed regarding tke application of ss. 15 
and 16 of the Bengal Tenancy Act to putni tenures with due regard to s. 195 (e). 
In our opinion these provisions apply to putni tenures. It seems to us that the 
object of 8. 195 (c) is that nothing in the Bengal Tenancy Act should interfere 
with the putni law in respect of putni tenures, but that in other respects tlie 
Bengal Tenancy Act should lie held to apply as supplementing the putm law. 
The appeals are therefore dismissed with coats. 

Appeals dismissed. 


C. D. P. 


NOTES 

[ See also (1U02) G C. W. N., ] 
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PRIVY COUNCIL. 


The 6th March, 

Present : 

Lords fltoBHOusE, Macnaghten, and Hannkn, and Sir R Couch. 


Tndtir Ohunder Singb and others 
versus 

Badhf^ishore Ghoso 


Plaintiffs 

Defendant. 


[On appeal from the High Court at Calcutta.] 

# 

Guaydian and Ward — Mnwr not bound by Jus yuardiun's contract — Appeal, 
cojnpLete chamje of case to that in issue ui lower Courts not altniuable 
Upon the death of an ij.i,radar,his mother and widow, as managers under his will, remain- 
ed in possession of the land leased Subserjucntlv a son was adopted to him by the widow and 
succeeded to his estate The lease having expired, a renewal for five years was taken by the 
managers, but was surr»>n(igrod before that permd elapsed, during the minontv of the son, 
against whom, on his attaining full ago, this suit was brought by the lessor to recover thiee 
years’ rent of the renewed ijara ^ 

The contract of the a(k>ptivc mother and guardian was not porsonallv binding upon the 
adopted son, and had not been ratified b> him after aLtdining full age Tt did not purport 
to deal with the estate to which he afterwards succeeded, but was entered into by the 
managers in their own names. 

JleMy that Che case, as originally made in the plaint and raised by the issues framed in 
the Court of First luatanco which co\erc*d .i wider ground, viz , that the son was personally 
bound h\ the contract as being beneficial [50BJ to him, and on the ground that he had rati- 
fied it after attaining full age, could not be .illered in appeal into what would be a wholly 
difierent claim and rai.'iu emirel> now issues, via , that the managers, having power under 
the will, had eharged tlie estate with the rent of the ijara, and that such charge remained 
upon it ill the possession oi the heir, who was liable to tlie extent of the assets icceived by 
him. Tin* latter would have boon in fact a new suit. 

The CISC that aros<* in Haiwomajipersaiul Panday v Mnb'niniai Babooee Munraj 
Kooniaeree (6 Moo. 1 A., 393), distinguished. 

Appeal from a decree (10th Jaiuiarv 1889) of the High Court, reverfiing a 
decree (31st December 1865) of tho Subordinate Judge of the Murshidabad 
district. • 

The suit out of which this appeal arose was broughi by zemindars whom 
the appellants represented against tlio respondent in December 1885, behaving 
attained full age in June of that year, to recover Rs. 10,529, airears of rent 
(April 1882 to April 1885) for land held under an ijara taken, and also terminat- 
ed, during the respondent’s minority, bv the managers of the estate to which 
l^e, afterwards succeeded. 

The suit was brought against two defendants, the first being Radhakisbore 
Ghose, the son whom the second defendant, Nrityashama Dasi, adopted to her 
deceased husband, Gopimohun Ghose, who died in 1869. • The plaint stated 
that the latter had taken the land in ijara, but had died while it was running ; 
that his widow and her [his?! mother, Naraini, who remained in possession as 
managers, in accordance with his will in 1874, took a renewal for five years at 
the annu^ rent of Rs. 3,484 ; and that the widow in 1885, Naraini being then 
dead, surrendered the ijara. The defendant Radhakisbore answered that he 
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was a minor daring all the time of the ijara, which was taken by his adoptive 
mother and grandmother on their own account, and that his estate was not 
benefited it. 

The issues raised questions of the benefit to the minor’s estate, and of 
ratification by him on coming of age. They are set forth in their Lordshjps' 
judgment, where all the facts are stated. 

The ^Subordinate Judge found that the managers renewed the lease, 
having authority so to do under the will, for the benefit of the adopted 
son; but that there was no evidence of subsequent [509} ratification 
by him. He dismissed the suit as against Nrityashama, whom he found 
to have contracted, not on her own account, but for the first defendant. No 
appeal was tiled against the dismissal of the suit as against this defendant. 

It was not contended in Radhakishore’s aj)peal to the High Court that a 
guardian of a uniioi could bind him personally by a contract, and the Judges 
(O'Kinkaly and Trevelyan, J J.) said that he could not. They referred to 
Waghela Rajhanji v. Shekk Masiudin (1. L. R., 11 Bom., /551 ; L. R., 14 1. A., 89) 
as an authority, if one were needed, for this. They concurred with the Sub- 
ordinate Judge in finding that there had boon no ratification by the iecond 
[First defendint on Ins coming of age But tlie\ di tiered from him as to the 
supposed authority of his adoptive mother and giandmother to hind the minor 
by a coniiact to pay rent for the renewed ijara. They held that he could not 
be BO bound, and thev therefore decreed the appeal, dismissing the suit. 

The plaintilfs liavftig appealoil — 

Mr. T. ll.Cowu\ y.G., and Mr W. A. Iluntei, for tlio appellants, argued 
that the ijara iiavmg been renewed in the course of authorised management of 
the estate, the renewal by the managers, tor the time being, had charged the 
estate, which aftei wards remained charged in the hands of the lieir. They 
referred to the judgment m JLinotimanpersaiuI Panday v Mussumat Babooce 
Mwiraj Koonweree (0 Moo. 1. A , 393) 

Mr. R. V. Dui/nCf for the respondunt, argued tliat the case now suggested 
was ditfereut from the one originally stated in the plaint, and heard upon the 
issues fixed. In tlie first Court the respondent had been sued as personally and 
directly liable, in consequence of the contract entered into by ius adoptive 
mother and guardian. It was not open to the appellants to change their 
ground, and make their suit a dill'erent one, founded upon a charge on the land 
to which the respondent had succedUed as heir, that constituting assets m his 
hands. That there would he answers to this latter caso appeared from the 
evidence, to which reference was made. 

Mr. T. II, U»u)ie, Q.C., replied. 

[510} Their Lordships’ judjmbnt was delivered by Lord llANNEN, at the 
conclusion of the arguffients. 

Lord Hannen. — In this suit, which was brought in the Court of the Sub- 
ordinate Judge of Murshidahad, the plaintiffs claimed arrears of rent in respect 
of lands originally held for a term of years under the plaintiffs or their predeces- 
sors in title by one Gopi Mohurf Ghose. 

Before the expiration of the leave Gopi Mohun Ghose died (February 1869), 
leaving no issue. By his will I28th J anuary 1H69) he gave his wife, Nrityashama 
Dasi, power to adopt a son, who was to be entitled to all his property, with an 
exception not material to this case. The will contained the following olau^ : — 
" As long as the son begotten of my loins or my adopted son remains a minor 
and has not attained majority, all tho property shall be in the possession of my 
adorable mother and my wife, as their guardians.” In 1870 the widow adopted 
Radhakishore Ghose, the respondent in this appeal, who only attained his 
majority on the 9th June 1885. 
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On the death of Gopi Mohun Ghose, his mothei:, Naraiiii Daei, and his 
widow *oon tin lied in possession of the lands claimed daring the remainder of the 
term and after its expiration. 

On the 7th September 1874 they took k fresh lease for five years from the 
Manager of the Court of Wards, then in charge of the plaintiffs’ estates. The 
lessees therein described themselves respectively as “ mother of tlio late Gopi 
Mohun Ghose ” and *' mother of the minor adopted son/’ and they bound them- 
selves to pay the rents reserved, and to pay interest on any arrears. 

After the expiration of this term Naraini Dasi and Nrityashama Dasi 
continued to hold possession, but on the 13th April 1885, two months before 
the respondent came of age, Naraini Dasi having died, Nrityfchama Dasi 
surrendered the lands, and the appellants accepted the surrender and recovered 
possession of them There were at that time three years’ arrears of rent, which 
wefe sought to be recovered in this action against tho respondent personally, 
and also against his adoptive mother, Nrit\ashama Dasi. 

The Subordinate Judge dismissed the suit as against Nrit> ashama Dasi, 
and against this decision no appeal has been brought, [511] but lie held that 
the p]%8ent respondent was liable for the an ears of rent with interest and 
costs of suit. 

The issues raised were as follows: — “Was the i]ara by Naraini and 
Nrityashama Dasi contracted for the benefit of defendant No. 1 Was it 
beneficial to him ? Did defendant No. 2 take the lease in the bond fide belief 
that it would bo beneficial to him ? Is he hound by their acts, and liable for 
the rent, cesses, and interest claimed ? ” 

The Subordinate Judge decided all these issues in the affirmative, that is, 
against the present respondent. 

Another question was discussed, though not raised on the pleadings, 
namely, wdiether the respondent, after ho attained his majority, ratified or 
adopted the acts of his adoptive mother and grandmother The Subordinate 
Judge held that the respondent had not adopted or ratified these acts. It was, 
in fact, proved that tho respondent, on coming of age, repudiated the act of his 
guardians, and refused to collect rents from the suh-tenants. 

On apiieal to the High Court tho learned Counsel for the plain tit'ls did not 
contend that tlie guardain of the minor could hind the minor bv contract, but 
argued that the learned Judge was wrong in not finding that the respondent 
had, after he came of age, adopted tlio Contract. this point tho High 
Court agreed with the Subordinate Judge, and this question of fact must be 
treated as finally determined. 

The contention that the mother and widow of Gopi Mohun Ghose had 
power to bind the minor by contract was iftiandoned in tlie Court below, and 
their Lordships are of opinion that such a contention co'jrld not be sustained. 

But it was suggested that, under the terms of the will of Gopi Mohun 
Ghose, his mother and widow had power to bind his estate, and had done so, 
and that the respondent^ having succeeded to that estate, is hound by the act 
of his adoptive mother and grandmother as his guardians, done in Wx^hond fide 
belief that it was beneficial to the estate. 

Their Lordships are of opinion that this is not the claim made by the 
plaintiffs^ plaint. It does not make any claim against the estate, but makes a 
personal claim against Nrityashama DasiK,,and the [512] rq^pondent whom it 
states she had adopted. While a liberal construction should be given to plead- 
ings, so as to give effect to their meaning to be collected from their whole tenor, 
they ought to be expressed ^»’ith sufficient definiteness to enable the opposite 
party to understand the case he is called upon to meet, and their Lordships 
consider that neither in the plaint, nor in the issues which cover a wider ground 
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than the plaint, is the claim made against the estate of the deceased Gopi Mohun 
Ghose. Indeed, if it was, and was sustained in that sense by the Subordinate 
Judge, it is difficult to see why the suit should have been dismissed against 
the widow and guardian. It is indeed now urged that the suit may be treated 
as a claim against the estate and against the heir, to the extent of assets received 
by him. But there is quite enough in the evidence to show that a claim so put 
would raise entirely new issues, both as to the extent of assets received and as 
to the extent to which the plaintiffs themselves were responsible for the renewal 
of the lease ; that it would, in fact, be a new suit, and that it would be impio- 
per to allow such a change of case at this period of the^ litigation. 

But, ffrther, their Lordships are of opinion that upon the facts proved, 
the suit, even if treated as one against the respondent in regard to the estate, 
cannot be sustained, 

The kabuliyat executed by the mother and widow of Gopi Mohun Ghose, 
on which the plaintiffs* claim is founded, does nut purport to bind the estate 
of the deceased. By it the lessees undertake themselves to pay the rents and 
interest on any arrears, and to observe the obligations of the lease. The 
learned Subordinate Judge, while admitting that there is nothing in thelbase to 
show that it was taken for the benefit of the respondent, says that that fact is 
immaterial wiion it is proved that the lease was really taken for the respondent, 
and that the leasees were in possession for his benefit . and he relies on the 
case of Hajwomanpersmid Pa^iday v. Miissinfiat Bahoone Mtamij Kooniceree (6 
Moo. 1 A., 393) as afi authority. In that case, however, the managers of an 
infant’s estate were actually dealing by way of mortgage with a portion of that 
estate, and it was held that the manager might do so in a case of need or for the 
benefit of the estate, and that the [6133 fact that the mortgage contained the 
inaccurate statement, that the mortgagor had a beneficial proprietary right, was 
immaterial. But in the present case the mother and widow of Gopi Mohun 
Ghose were not dealing with, and did not purport to deal with oi affect his estate, 
but were incurring new obligations which it is now sought to transfer from 
them to the estate. It may be that, as between them and the infant, they 
might be able, in some circumstances, to show that the estate ought to bear 
the ^urden they had taken upon themselves, but that is not the question raised 
in tins case, in which the plaintiffs seek to establish a direct relation between 
themselves and the estate of the infant, and a liability on the part of the infant 
now that he is of age, and his •estate, to fulfil the obligations entered into 
by the lessees in their own name 

Their Lordships are of opinion that this contention cannot be supported, 
and that the judgment appealed from, reversing that of the Subordinate Judge, 
should be affirmed with costs, afid they will humbly advise Her Majesty 
accordingly. # Appeal dismissed. 

Solicitors for the Appellants : Messrs, iiariow <( Bogeis. 

Solicitors for the Bespondent * Messrs. '/ L. Wilson it Co. 

0 B. 

• NOTES. 

[ The law on the subject is succinctly stated by Trevelyan in his Minors IV Edn. (1912) 
pp. 1G9, 170 .— 

Although a guardian may under certain circumKtances sell or charge his ward’s property 
he cannot bind his ward personally by a simple contract debt, by a covenant, or by any 
promise to pay monef or damages (1887) 11 Bom., 551 ; (1892) 19 Cal. 507 ; (1894) 26 Bom. 
61 ; (1907) 34 Cal., 892 unless such promise be made merely to pav (1908) 13 Mad, 458 ; 
(1902) 26 Mad., 230; or to keep alive (1902) 26 Mad., 830; (1907) 35 Oal. 320 a debt for 
which the vrard's property was liable. 

Where the promise is to pay money which has been expended for necessaries the minor 
may be liable, not on the promise, but because the money bas been supplied (1895) 17 Mad. 
306; (1907) 86 Oal., 820.] 
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Where a minor comes to Court to have an account taken as between himself and his 
agent, and it is found that the agent has made advances to the guardian and such advances 
have been applied for the benefit of the minor, the agent ought to bo allowed credit for these 
advances, (1907) 34 Cal., e9‘2. 

A guardian cannot bind his ward’s estate except by a document purporting to bind it, 
(1894) 20 Bom., 61 ; (1907) 35 Cal , 320 ] 

[ 19 Cal. 313 ] 

PRIVY COUNCIL. 

The Otht 7tht ifth and I Mi Miire/i, ISUl and Gth Fehniary^l 

Present • 

Lords Watson, Hobhottse, and Morris, and Sir R. Cocch. 

Surendro Keshuh Hoy . . . .Plaintiff 
lenns 

^ Doorgaaoonderv Dosse63 and anothoi' Dofendants. 

[On appeal from the High Court at Calcutta.] 

Hindu ]nii\ Adoption — Adoptiona by each of two icidows ineffectual irheie 
simultaneously miade to one ,f other — Iktarnuma ifeUreen widows in 
favour of the boys ivhose adoption failed^ Effect of — Bequest to a 
family Thakur — Office of shehait—Acocuut — Contract — Hights 
of persons interested tn a conttacl, tkouqh not formal parties 
By Hindu law there c.tiinot be siintiliantv»us .uloptioim b> two widows of two sons to 
one father 

A testator bequeathed all his proportv to a faniih tli.ikiir ; and, to secure the debslieha^ 
directed that his two widows should c.icb adopt a son to him, the sons to become sJiebaits 
of tho property dedic.ated, df which [814] the widows, during the sons’ minority, 
were to have control. When tho two sons should have attained their inajontj , the two 
widows were, h\ the will, to make ov«>r to them, as shebaits, all the property dedicated , and out 
of the surplus income, after pavnieiit of the expenses of the debsheba, the two son.s were to 
receive a fixed allowance, the residue being undisposed oft 

The widows having pmpoitedto adopt according to the will, then b^und themselves by 
an tkrm'namfij each to the other, to bring up the sons as their mothers and guardians , and, 
afterpayment of the expenses for the de/ish’ta, to divide thosurplu- income into two equal 
shares, making leeumuhitioiis, whndi should be hftudcci river bv each to the son adopted by 
her on his attaining niajorit\ • 

In a suit bvthc son purported to h.fvo been adopted h^ the elder widow, who was then 
dead, against the \oiingcr widow, and tho srm purported to have Ween adopted bv her, in 
effect for the administration the testator's e.state, with a cl.iim for relief baserl on acts of 
the widows, including the ikrarnania executed by theifi ; held— 

Firsts that it being settled law that siiuh an adoption was not valid, the plaintiff could 
take nothing under the will, because there wa^ no gift to him except in the character of 
shebait , there having f.ecn no iTitunlion on the p.irt of the tusb.itnr, who apparently had no 
doubl; as to thelegalitv rjf his schoiiic, to bring in a stranger as sJubatt* 

Monemothcmaidh Day v. Onnuthnnuth Day (Boiirke, 189 ; 2 Ind. Jur. N. S., 24), 
distinguished. 

Secondly, that, by tho law of inheritauou the widows, as heirs, took the office of shebait^ 
and became entitled to the beneficial interest in the surplus mcomc for their estates for life ; 
BO that each of them could contract to bind her own interest. 
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Thirdly t that, there was no trust imposed upon the surviving widow independently of 
the contract which she had made ; but that the xkrarnama taken as part of the series of 
acts, gave to the hoys, so far as the widows* interests extended, the same benefit that they 
would have taken had they been heirs ; and although they were not, and could not have 
been at their age parties to the ikrarnaYKat yet that they could insist on the performance of 
the contract, by which each widow bound herself to the other to deal with the estate in their 
fsvour 

Fourthly, that each boy was entitled on attaining majority to half of the surplus income 
during the life of the surviving widow, and to the accumulations thereon ; and accounts were 
accordingly directed against her. 

Thih widow, however, having died ponding the appeal, after it had been argued, the 
testator’s heir was added to the record. It resting with the plaintiff to apply to the Court 
below to add necessary parties. ^ 

[51dJ Appeal from a decree (27th April 1887) of the High Court reversing, 
on appeal, a decree (I5th August 1885) of that Court in its ordinary original 
civil jurisdiction. 

The questions now raised related to the property left by Raja Bejoy Keshub 
Roy of Atidul, in the Hooghly district, who died childless on the 20th April 
1879. Tw.) widows, the elder. Rani Nobodurga Dossee, who died in 1884, and 
the younger. Rani Doorgasoonder^ Dossee, now respondent, survived him. The 
Raja's will, executed on the dav before his death, contained the direction, — 
“ each of the two Ranis, will adopt one son , *’ and, in conformity with this, they 
went through the form, on the 20th Ma^ 1879, of each ^opting a son to him. 

The Raja's will dedicated his property to a family deity, and stated what 
he intended the adopted sons to have, appointing them shehatts. In the 
following year the two widows executed an tkrarnama, dated the 6th July 1880, 
and the boys were treated as sons till 1884, when the elder widow died. These 
were the principal facts affecting the parties to this suit, which was brought 
in 3884, and in which the plaintiff was the son whom the elder widow had 
purported to adopt, and the younger widow, who died while the present appeal 
was pending, was defendant, with her nominally adopted son. 

pn this appeal the main question was to w^hat the plaintiff was entitled 
in this suit, wliich was brought, in effect, for the administration of the testator's 
estate, with a claim founded upon acts of his widows, including the ikramama 
of July 1880. * • 

The Original Court (NoRRis, J ) decided that the only authority to adopt 
was the direction in the will to the widows to adopt simultaneously, and fol- 
lowing Akh*y Chtinder Bagchi v. Katapahar Bait (I. L. R.. 12 Cal., 406; L. 
R , 12 I. A , 198), that the adoptiorfii were not valid. The Judge was, how- 
ever, of opinion that tlfo plaintiff took, as a designated jierson, rights under the 
will, on the authority of Mmiemothonauih D(ky v. Onauthnauth Day (Bourke, 
189 ; 2 Ind Jur., N. S., 24 , followed by Sreemutty Siddesory Dossee v. Doorga- 
chum Sett, Bourke 860; 2 Ind. Jur., N. S., 22). His. decree declared that the 
plaintiff and the second defendaAt became shebaits. 

[516] The Appellate Court (Garth, C.J., and WILSON, J.) also held the 
double adoption to be invalid. The Judges, however, were of opinion that it 
was only in the character of adopted son of the testator, with which character 
he never was invested, that the plaintiff could become shebait, and take under 
the will. The case seemed to them to fall within the authority of Fanindra Deb 
Batkat v. Bajeeuar Dae (I. L. R., 11 Cal., 463 ; L. B., 12 I. A . 72), and they 
held that the plaintiff could not take as a designated person. They remanded 
the suit, under section 566 of the Civil Procedure Code, for trial of the further 
question which bad been, raised, but not decided at the bearing, whether the 
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defendant Doorgasoondery Dossee had so aoted ae to be estopped from denying 
the plaintiff’s title, or to have made herself a trustee for him to the extent 
of the interest which his claim mighi: cover. 

The subsequent judgment of the Appellate (^urt (PSTHERAM, C.J., 
Prinsbp and Wilson, JJ.) delivered by Wilson, J , after referring to ttie reserve 
with which the case, on both sides, had been put forward in its earlier stages, 
stated how in the course of the proceedings further explanations of the claim 
and of the answer to it had been given, and continued thus . — 

“The plaintiff’s case was put in four alternative ways; it was said 
that he was adopted before the second defendant, and that therefore his title 
at any rate was good, and good presumably in respect of the whole estate ; 
secondly, it was contended that, failing that, the two adoptions were good as 
simultaneous adoptions, and t4iat he and his adoptive brother were therefore 
entitled to share equally in the estate . thirdly, it was contended that if, accord- 
ing to law, the adoptions were not valid, still the two boys took what was 
given them under the will as designated persons , fourthly, that fading all these, 
the younger wddow had, by reason of the ikrarnama and the transactions con- 
nected with It, either estopped herself from denving the validity of the plain- 
tiff’s adoption, or constituted herself, to the extent, at any rate, of her own 
life-interesii in the property, a trustee for the plaintit!, so as to put him in the 
same position as if he •had been a validly adopted son. 

[ai73 • ' An amendment was made in the pleadingi^in order to define more 
clearly the last of theifee four contentions of the plaintiff Probably that amend- 
ment was not strictly necessary, because, in my .ludgnient, if the plaintiff sets 
out in his plaint the facts on which he relies, and claims relief in terms 
sufficiently general, he is entitled to any relief which follows as a legal 
consequence from the facts which he so sets out and proves But at any rate 
there w^as some convenience in making the amendment. The first defendant 
throughout the trial and ever since has denied the validity of either adoption, 
and opposed all the plaintiff’s contentions. 

“ The learned Judge iield, as a conclusion of fact on the evidence, that the 
plaintiff’s adoption was not prior to the other hov s adopfion, hut that the two 
adoptions ivere simultaneous He held, secondly, as a matter of law, that 
simultaneous adoptions are invalid, and that therefore neither of the boys 
was the adopted son of the deceased Raja. But he held, thirdly, on the 
construction of the will, that the two boys did take th^^^ henolit which the will 
purported to give to the adopted sons as designated persons. As to the fourth 
question of estoppel or trust, no conclusion was arrived at. He accordingly 
made a decree in the plaintiff’s favour. • 

“ That decree was appealed against, and the matt A* oame on for hearing 
before the late Chief Justice and Tnyself. We accepted (indeed, I think, there 
was no serious dispute about the matter) the correctness of the learned Judge’s 
findings of fact, that the ^options were simultaneous. We also agreed with 
the learned Judge in the proposition that similltaneous adoptions were invalid, 
and we did so on the authority of a case [Fanindra Deb Raikat v. liajeswar 
Das (I. L. B., 11 Cal., 1:63, L. B., 12 I. A., 72)] which, at the time the 
matter .was before us, had been decided by the Privy Council. With regard 
to the third question, namely, that of the intended adqfited sons taking as 
designated persons, we differed from learned »]udg», and held that they 
did not. There remained then the fourth question which had been raised, that 
of estoppel, or trust. 

“ It was clear, at the time when the matter was before us, as it is now, 
that the answer to that question depended mainly on the view to be taken 
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of the ikrarnama ; and we were not at that [518j time, as we thought, in a 
position to construe the ikramama, because wo had no knowledge of the 
oiroumstances under which that document was made, or the facts which led to 
its being executed. Th^burden of proof being on the plaintiff, if we had been 
obliged to deal with the matter then and there, we should have had to decide 
it against him , but the issue had not been decided in the first Court, and 
we came to the conclusion that it not only had not been decided, but had not 
been tried ; and that the parties not having given their evidence on that issue, 
they ought to have an opportunity of doing so We came to that conclusion 
after examining all that appeared on the suh]ect on the record of evidence, the 
minutes kept by the officer in the Couit-hook, certain notes of counsel on their 
briets which were handed up to us, and an afhdavit wdiich we allowed the 
plaintiff to use, made bv the plaintiff ’s attprneVj setting out the names of certain 
witnesses, proofs of whose tvidence had been briefed to counsel before the 
trial, those proofs tending to show that the ikra) had been executed under 
circumstances which would favour the coiibtiuction of it beneficial to the 
plaintiff, and that that o\idencehad been withheld in consequence of what the 
plaintiff’s advisers considered to be an understanding arrived at in the course 
of the trial. We accordingly directed tliat the case should go hack in order that 
the issue might be tried. 

“ These were the only questions that came before us on the previous 
occasion. Another question, about wliioh there has been some discussion 
during the argument lid w. was never before us then, rior is it necessary to 
decide it now, namely, whether the power to adopt given in the will was 
absolutely and totally \oid, or whethei, on the othe ‘ hand, it was a power 
which might have been validlv exercised by one of the widows il she had 
adopted before the och or widow Evidence has been taken on tlie issue sent 
for trial, and the learned dudge who has tried it has stated the findings at 
which he has arrived. 

“ The precise issue which was to be tried was this, whether tl\e defendant, 
Doorgasoondery, had so acted as to be estopped from denying the plaintiff’s 
title, or had made herself a trustee for him to the extent of the interest which 
he claims. The learned Judge has found that issue as follows — ‘I have no 
hesitation in coming [5i9j to the conclusion that the Kances agreed to execute 
the ikraniama to preserve the riglits of their adopted sons and finally he has 
recorded a finding on the issue in these words — ‘ I formally find the issue 1 
have been directed to try in favour of the jilaiiitift.' 

“ Two questions obviously arise upon that firsts whether that finding 
can be supported, and, secondly, m it can, whether it entitles the plaintiff' to 
any, and, if so, to wha( relief. 

“The answer to the first question must depend mainly, no doubt, upon the 
construction of the ikraniama , but it has been contended for the plaintiff that 
certain conclusions of fact have been established matpriallv affecting the con- 
struction of that document , and therefore, before construing the document, it 
seems to be necessary to ascertain how'’ far that contention has been made out. 

“ It was contended, in the fiist place, that before either of the boys was 
given in adoption, an agreement was arrived at between the parties concerned, 
one term of which was that an ikrarnama was to be executed after 
the adoption, securing to the bo>s, in some sense, the interest which 
they would have had if they had been validly adopted sons ; that this arrange- 
ment was made in consequence of the knowledge which all the parties then 
bad of the doubtfulness of the^ simultaneous adoptions, and that the boys 
were given in adoption on the faith of that undertaking. 
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“If that had been eBtablished, it might have been fairly contended 
(whether the contetition would or would not have prevailed wo need not now 
conisider) that, by that arrangement prior to the adoption, each of the ladioh 
had constituted herself, in some sense, a trustee foi hei;^ own hoy, so that a 
fiduciary relation was established apart from and prior to the ikrarnama ; and 
that when the ikrarnama was entered into, dealing with the management of 
this property, it was a document executed by the tw'o ladies, not merely on 
their own behalf, but as trustees for, and for the benefit of, the liovs whom 
they represented. And that might perhaps have had a material bearing upon 
the construction and operation of the document With regard to that it is 
enough to say that the ludgmerit wholly fails upon the evidence.” 

The Judge then considered tlio evidence relating to the case sug- 
gested ot an Hgreenient prior tcftho adoption, and a trust, [530] anterior 
to the ikrarnama He reforied to the evidence as to what led to the 
transaction All those who hud taken an active or responsible pait in the 
negotiations had said that the ikianunna was made on account of the diffi- 
culties that iiad arisen about the management of the pioperty, and was not unide 
in consequence of doubts about the validity of the adoptions The evidence of 
the anila had loft the case where it was, also that of the witnesses who attested 
the ikrarnama , the result being that this instrument had been made to settle 
disputes and to provide f(5r the ijarns being executed. The widows well knew» 
that the effect of the adoptions was uncertain, hut it was^cl ear that the ikrar- 
nama was a conbiact between them alone, no one else being a paitv to it. 
No e8topi)(3l, nor any trusi, affecting the younger widow could he maintainod. 
After referring to the religious trusts the ludgnieiit concluded that the suit 
must he disnnssorl. 

It ninv be mentioned that this dismissal of the suit, resulting in the dis- 
chaigo ol a leceivei, pioviouslv appointed by the Oouit, led to ihv making of 
tlio order in Siuemiro Koshuh Moif v Doorgasoondeiy (1. L. R, 

15 Cal., 253), as to a contract made by it during the management 

On this appeal — 

Mr. J. Riqby^ Q.C., and Mr. J. 11 A. IJnui^i)ii, for the Appidlant. The 
plaintiff is entitled to relief as against the .suiviving widow', in consequence of 
her having been in a fiduciary relation to him , and his right has heen established 
hv the transactions of wdiicli the ikrainaina* oi the 5th July 1H80 formed a 
principal pait Tlic preceding intention of the testator to piovide for the 
succession to the office of shcbait, followed hy the iitteiniitod adojitions, 
the treatment of the boys for several years as adopted sons, and the execution 
of the ikrarnama, arranged for tlieir henefft, accord with tliat conclusion 
The testator probably did not know that the so-called ^adoptions would he 
ineffectual , but at all events his wilT shows the result wMiicli he wished to 
be attained. The widows, on the other hand, a]>i>aretitlv knew that the 
effect of the adoptions migRt be disputed J5ut thc\ wished to benefit the 
boys, and they, in executing the ikrarnama, discfhaiged an obligation incurred 
[82n towards them. The principle of the arrangement was that they created 
a trust in favour of the boys, and rendered them selveis liable to be held trustees. 
Although the boys were not parties to the ikrarnama, >et to enable them to 
benefit ny it, enough was done, in their interests, hy the •»?idows agreeing 
together to hand over the accumulated income to tVicm on their coming of age, 
with the acknowledgment that the widows regarded themselves as their 
“ mothers and guardians.” This ikiarnavia was one of a series of acts of which 
the object and effect were to confer rights on the plaintiff. It might be said that 
the respondent widow was estopped from denying the appellant's claim by her 
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conduct and representations. But we are not particular to insist on the use 
of the word estoppel. A father substantially setting up aif adoption by giving 
his son for the purpose, cannot disaffirm it, according to the decision in Sukh- 
basi Lai v. Guman Singh (1. L. B., 2 All., 366) ; and the adopting father is also 
bound by his act and the widow’s own acts, as they took part in the nominal 
adoptions, which were followed* by the ikramama. But that on which the 
plaintid relies is a general principle good all the world over, and shown in Page 
V. Oox{iO Hare., 163), viz, that an interest may well be created by an instrument 
in favour of a person not actually a party to it, without the use of words declaring a 
trust for him, provided that the intention to create such a trust appears, and the 
acts of the parties correspond with that intention. Now the terms of the ikrar- 
nama show that the widows bound themselves, so far as their powers extended, 
to deal witii the estate in favour of the boys , %nd their undertaking to make ovei\ 
each to her son, the surplus accumulated, on his attaining majority, is the 
specified way. This should receive effect. The widows’ interests under the will 
were that each should “ control the properties in other words, the estate 
dedicated to the Thakur They were also entitled to the interests of Hindu 
widows in all the property if the will failed, and in all the property undisposed 
of by the will, if it did not. The surviving widow, therefore, is the person against 
whom the ikrarnama is enforceable at the suit of theplaintifi. 

As to the inability of the principal parties to an adoption to question it, 
reference was made to Strange’s Hindu Law, Chap. IV, [322] and to Mayne’s 
Hindu Law and Usage, Chap. Y, and to the cases in tife notes at paragraphs 95 
and 100 of. the second edition ; also to Gopalayyanv liaghupatuiyyan (7 Mad. 
H. C., 250), Sadafihiv Moreshvar Ghate v. Han Morcshvar Ghate (11 Bom. 11. 
C., 190), and cases cited in the latter. As to the invalidity of a contract that 
would injure the status of the datiaka son, Eshan Kishor Achat jec Chowdhry 
V. Hans Chandra Chowdhry (13 B. L. R., iipp., 42) was cited , and as to other 
matters connected with adoption, Sreemutty liajcoomarce Dossee v, Nobocoomar 
Mulhck (l Boulnois, 137 ; Sevestre, 641 note). As to a surplus after provision 
for debsheba, reference was made to Maharanee Shibcssouree Uebm v. Mothoora- 
nath Acharso (13 Moo. I. A , 270). Moneniothonauth Day v OuaiUhnauth Day 
(Bourke, 189 ; 2 Ind. .7ur. N/S., 24), Akhoy Ghunder Bagchi v. Kalapahat Hajt 
(I. L. R., 12 Cal , 406 . L. R. 12 I. A., 198), and Sreemutty Siddesory Dossee 
V. Doorgachurn Sett (Bourke, 360, 2 Ind .lur. N S., 22), which were cited in 
the judgment of the first Court were also referred to. 

Mr. T. H. Cowic, Q. 0 , Sir H. Davey, Q C., and Mr. B. V. Doyne, for the 
Respondent, Doorgasooudery Dossee. The suit was rightly dismissed. The 
appellant not having been validly %idopted cannot take as a shebait, or in any way 
under the will, an^ the testator’s estate is represented by the surviving widow 
who holds it for her life interest by inheritance from her deceased husband. In 
effect, both the boys can only be regarded as persons whom the widows have 
attempted to place in the position of shebaits under the will. The only func- 
tion of the shebatt is to adibiiiister, and the surviving widow is the sole one. 
The evidence has failed to establish that in virtue of the transactions, including 
the ikrarnama the widow has constituted herself a trustee for the boys, and they 
never were qualified to become shebaits under the will. There is no estoppel, 
for of that, it is the essence thatthe person, who is to take advantageof it,h*as b^n 
induced to believe in the existence of a certain state of things, and has acted in 
that belief [see Evidence Act (1 of 1872), s. 115] . No such case is presented 
here. To maintain, then, that the plaintiff has been [538] invesiki with a 
right in consequence of the. execution of the ikrarnama, it is necessary 
to show that a contract which enures to his benefit has been entered 
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into by the widows. But, though they have made a contract between them- 
selves, the plaintifr has not b^n a party to it. The ikramama between 
the widows cannot be treated as creating an interest in favour of a third party. 
It was no more than an agreement between the widows, having reference to 
the belief that the direction in the will, to adopt two boys at once, was a valid 
direction. It was in accordance with the view that the boys would come in 
according to the testator's intention. That view, however, is incorrect ; and to 
support it, when the invalidity of the adoptions is apparent, the theory must 
be held that, in virtue of the widow's arrangements, a stranger has become 
shebaitf notwithstanding the testator’s intention to restrict this office to persons 
legally made members of the testator’s own family. The plain tifT’s case there- 
fore fails. 

In reference to adoption, Rimgama v. Atchamn (4 Moo I. A., 1), Veliankt 
Venkata Krtshna Bao v. Venkata Rama Lakshmi (I. L. R , i Mad., 174 , L R., 4 
I. A., 1), Gopee Loll v. Chundraohe Bohoojee (11 B. L.R., 391 ; L. R., I. A., sup. 
vol., 131), Fanindra Deb Raikat v. Rajeawar Das (1. L. R., 11 Gal., 463, 
.L. R., 121. A., 72), Choivdhry Vudum Smgh v. Koer Oodey Smqh (12 Moo. I. A., 
350), ^khoy Chvndcr Bagchi v. Kalapahar Haji (I. L. R., 12 Cal., 406 , L. R., 
12 1. A., 198) were cited. In reference to succession to shehnitshti), reference 
was made to Gossami SrtOndharji v Bomanlaljt Qossami (I. L R., 17 Cal., 
3; L. R.. 16 1. A., 137).- 

Mr. J. Rtgby, Q. C. in reply, argued that there was in the will sufficient 
indication of a person under the conditions of the appellanli He also relied on 
the ikrarnama, and the circumstances attending it, as affording evidence of a 
contract. As to a contract for the benefit of a third party and tlie right to sue, 
he referred to Lloyd's v. Harper (L. R., 16 Oh. Div , 290 : see also pp. 302, 303) 
and as to directions in a will inconsistent with the interest given, to Ashiitosh 
Dutt V. Doorga Churn Chatierjee, (1. L. R , 5 Cal., 438 , L. R., 6 I. A., 182). 

[d24] After the appeal had been argued Doorgasoondery died, and by 
order of revivor, Khetter Kristo Mitter, heir of the late Raja, was brought on 
to the record. 

On a subsequent date, (February 6th, 1893), their Lordshijjs’ judgment 
was delivered by 

Lord Hobhouse. — On the 19th April 1879, Raja Bejoy Keshub Roy, being 
at the point of death, made his will in the following terms : — 

“ r am now ill. God forbid it, but if any mishap occur therefrom, and 
from fear thereof, I do, while of sound mind, dedicate and give to Sree Sree 
Isahur Aniiapoorna Thakuranee, the Thakur established by my deceased father, 
all the ancestral and self-acquired moveable afld immoveable properties, zemin- 
daries, and patni, etc., whether in my own name or benlLmi, to which 1 am 
entitled and of which I am in possession. 1 have no sons or daughters of my 
loins. 1 have two wives living, viz., Sreemutty Ranee Nobodurga, the elder, and 
Sreemutty Ranee Doorgasoondery, the younger. Each of the two Ranees will 
adopt one son. God forbid it, but if the soft adopted by either Ranee 
should die, or bo unfit for duty by reason of illness of any kind, then in such a 
ease she will be competent to take in adoption a second son, and so on to a 
third. The two adopted sons of both wives shall remain the shehatts of 
the whole of the moveable and immoveable property dedicatedAo Annapoorna 
Thakuranee aforesaid. They will carry out-the supervision and the improve- 
meut of the said property. But they will do everything according to the advice 
of all the principal officers appointed by me. They will not be competent to 
make gift or sale of the different properties. Up to the time that the said 
two adopted sons do not attain their majority, my aforesaid two wives will 
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exercise the care and control of all the said properties, and in carrying out 
these duties they shall take the advice of all the principal officers who have 
been appointed by me. They will not he oorapetent to act otherwise. When 
the two adopted sons shall have attained their majority, and shall have 
acquired sufficient knowledge for the preservation of the property, my two 
wives shall make over to them as shebaits, to their satisfaction, all the pro- 
perty dedica'ted to the Ismir Debsheha, Out oi the income of the property 
dedicated to the Debsheha, etc , after [523] performing the shcba of the above- 
mentioned Annapoorna Thakuranee and the Sree Sree Issurs established by my 
ancestors and ravself, and after meeting the prescribed monthly allowances, 
and after performing the daily and fixed rites and ceremonies, as they are now 
performed and met, out of the profits which shall remain, each adopted son 
shall receive at the rate of 1,000 (one thousand) rupees monthly. Therefore, 
while of sound mind and understanding. T execute this instrument of will. 
Binis, date 7th Bysack 1286.” 

The next day the Baja died, and the two Ranees mentioned in his will 
became his heirs-at-law. Tlie estate is a large one. There is no precise 
evidence of its amount, but it is stated that the yearly income is not less than a 
lakh of rupees The elder Ranee apjiearn to have relied for advice raainlv 
upon her brother, Kalipn’ksono, and a pl6«\der, named Tarrucknath, the younger 
upon her father, Bhobodaini Mitter, and a pleader, named ITpendra Bose. 
There was a long delay in obtaining probate of the will, which, however, was 
granted to the Ranees on the 3()th December IKHO 

Very soon after the Ha]a’s death, Tarrucknath expressed an opinion that a 
simultaneoub adoption of two boys, such as the Raia contemplated, was not 
lawful, and after some discussion vrithm the walls of the Rajbari, a case was 
prepared by Tarrucknath for an eminent banister, Mr Pliillii)s, to advise both 
the Ranees as to their position. On the point of adoption, Mr. Phillips’ 
opinion was to the effect that, though the law was not coinpletely settled, a 
double adoption would not be valid, and that the will did not authorize any 
adoption other than a double one. 

The ladies detei mined to make a double aclojition. IIow far they were 
guided by legal advice, how far by a pious desire to fulfil the directions of their 
husband, we cannot tell They and their advisers certainly knew of the 
legal doubts and difficulties atteoding a double adoption. But one thing was 
quite clear. If thev wore to procure sons for their husband at all, it must be 
by the simultaneous adojition of two, for the will authorized no other course. 
Tt was inipossiblo oven to try tlui quo.stion whotlier their husband's wishes 
could be fulfilled, unlo'^s two boyt: were found [326] whose parents were willing 
to give them in adoption, one for each Ranee. 

The boys were found. On the 20t3^i May 1879, one mouth after the 
Raja’s deat’n. and the dav of his nKnulh, the double adoption was made. The 
elder Ranee adopted the phiintifT, who is the natufal sou of one Mirtunjoy, and 
was then a boy of less than nine years. The younger Ranee adopted a child 
about a year old, the natural son of her cousin, nurrydass Ghose. She and 
her adopted boy aie the defendants in the suit. 

No long time elapsed before there occurred the familiar incident* of Quarrels 
between the tvJt wives Some argument has turned upon these quarrSs ; but 
we do not know what they were about or what was their duration, or when 
there was peace and when war. Pearymohun, who was Kaliprosotio's man of 
business, and went often to the Rajbari with communications to the Ranees, 
tells US — “ The ladifis were on good terms with each other for some time. 

. . They were not on good termrf at the time of the adoption ; they had 
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fallen out three or four days before. I heard there was a quarrel. I did not 
hear what it was about. They had made up, and were on good terms {or ten 
and fourteen days, and then there was a quarrel, and this way it went on. 
When there are two co-wives these quarrels occur.’* That is a probable 
statement of the case. But whether in the intervals of peace, or notwith- 
standing quarrels, they managed to do business together. 

On the dtli July 1879 they executed a document of great importance, viz., 
an ihrar relating to their management and enjoyment of the estate. After 
referring to the Baja’s will and stating that “ he had made over to both of us as 
shebatts the responsibility of' looking after the property,” and after mentioning 
the direction to adopt, they continue t4ius — 

In accordance therewitlx on the 7th Joistee last we have together, at the 
same time and with reciprocal consent, each taken a son in adoption in 
accordance with the Shasters and general usage, that is to say, ], Sreerqutty 
Banee Nobodurga, have taken as a son Sree Koshub Lall Dutt, third son of 
Sree Mirtunjoy Dutt, inhabitant of Hautkhola, in the town of Calcutta, by 
changing his former name and naming him Sreeman Goomar Surendro Keshub 
[527] Boy ; and I, Sreemutty Banee Doorgasoondery, have taken as a son the 
third son of Sreejoot Babu Hurrydass Ghoso, inhabitant of Senhat, in the 
district of Hooghly, and have had him named Sreeman Goomar Annoda Persaud 
Boy alias Goomar Narendro Keshub Boy. The said two Goomars have become 
the heirs and representatives of our deceased husbatfd, in the same way as if 
they had been sons born of his loins. During the present minority of the two 
sons, we, as their mothers and guardians, will continue to rear and take care 
of them. With regard to the rights of the said two sons, neither we nor any 
of our heirs will ever be competent to raise any objection.” 

They then state that it is necessary to make rules for the preservation 
and supervision of the property, and covenant that they will in equal shares as 
shehaits oi the Thakooranee continue m possession of and preserve the dehuttar 
property, paying in equal shares the various charges on or upon it , and that if 
either does not pay her share, she shall be liable to indemnify the other. Then 
they go on : — 

After the debts of the estate have been Liquidated, then after meeting 
the fixed expenditure we will both of divide and take in equal shares the 
money which shall be left in the joint tovil (till). .\nd out of that money, 
meeting our respective necessary expenses and the expenses of the maintenance 
and education of our respective adopted sons, whatever surplus money remains, 
we will keep the same in our respective custody ; and when our respective 
adopted son attains his majority, we will make same over to him to 
his satisfaction. Besides this will not be liable to any one else for an 
account of the said money. In order that the collections and supervision of 
the zemindaries and patni taluks and mokurrari and lakhiraj mehals, and all 
the other immoveable pi!\)perty left by our husband, may be performed without 
any hindrance, keeping a few of the properties in khas tahsil, vre have given 
ijara of all the rest of the property. The expenditure which has been fixed for 
the performance of thedchsheva and the daily and fixed ceremonies, &o., as well 
as gll that will have to be performed in accordance with the;^ill of our husband, 
the money for the said expenses, we wi{l both of us prd^ide in equal shares. 
And 80 that there may be no dispute in respect of [528] the performance of 
the said dehsheva, and the daily and fixed ceremonies, &o., each of us will for 
one year at a time in rotation take upon herself tl^e whole responsibility of 
the debsheva, and the daily and fixe^ ceremonies, &c. And 1, Sreemutty Banee 
Nobodurga, l^ing the elder, have taken the first turn.” 
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The ijara mentioned in this ikrar was effected by two contemporaneous 
deeds. By one of them 13 mehals were demised for five years to Kaliprosono, 
and by the other 10 mehals were demised for a like term to Bhobodaini. The 
rents are reserved to the two Banees in equal shares. The Appellate Court 
below has thought that this transaction throws light on the object of the tkrar, 
but their Lordships can hardly appreciate its bearing on the case. 

The two boys were taken into the Kajhari, and were there treated as 
adopted sons till after the death of the elder Kanee. That event happened on 
the 28th July 1884. Almost immediately afterwards disputes arose between 
the younger Hanoo and the plaintiff or his friends, and this suit was commenced 
on the 20!ih August in that year. 

The suit is in effect one for the administration of the Baja's will, but with 
an addition wliich was made by amendment for^tho purpose of raising a claim 
under the ikrar. At the hearing in the Original Court it was contended on 
the plaintiff’s behalf firsts that his adoption, was prior in point of time to that 
of the younger boy and vakd on that ground ; secondly, that a simultaneous 
adoption was valid in law; and, thirdly, that the will carried the shehaitship to 
any one who was adopted according to its terms, whether his adoption was or 
was not good in law. The Judge of the Original Court, Mr. Justice Norris, 
decided against the plaintiff on the first two points, and in his favour on the 
third. 

Both parties appealed, and tiie Court of Appeal agreed with the Original 
Court on the first two points, about wliich there is noV no longer any ques- 
tion. On the third point they differed from the Original Court. But they 
considered that there were still questions arising on the acts of the defendant, 
the younger Banee, and on the 19th March 1886 they made an order of remand 
in the following terms 

** It is ordered that this suit be remanded to the Court below to try the 
following issue, that is to say, — whether the said defend [8293 ant (appellant) 
had so acted as to ha estopped from denying the plaintiff’s title, or to have 
made herself a trustee for him to the extent of the interest which he claims. 
And that the said Court do take any additional evidence that may be adduced 
by either party for that purpose, and do return its finding upon such issue to 
this Court, together with the evidence taken.” 

Upon this remand the case was al^ain tried before Mr. Justice NOBRIS, and 
a great quantity of evidence was taken, of which some is relevant, to show the 
knowledge possessed by the Banees of their position in May and July 1879, 
and also to show the connej^tion between the adoption and the ikrar. The 
Original Court concluded that tlfb Banees agreed to execute the ikrar to 
preserve the rights of tllieir adopted sons,” and formally found the issue in 
favour of the plaintiff. 

The defendant, the younger Banee, then appealed, when the Appellate Court 
reversed the finding of the Original Court, and dismissed the suit. Their views 
are expressed in a full and elaborate judgment, but, so far as they have been 
relied on by the younger B*anee at this bar, may be briefiy summarized. It is not 
denied that both the Banees knew of the invalidity, or doubtful validity, of 
the adoption they made. But it is said that the ikrar was not thought of 
before the adoption? that it was not made in consequence of the legal difficulty 
about the adoption, but to settle quarrels, to provide for the management of 
the estate, and to enable the brother of one Banee and the father of the other 
to get the leases which ^they did get. It was therefore a separate contract 
between the Banees, to which the boys vfpxe strangers, and which they could 
not enforce. 
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The plaintiff now appeals from the decree dismissing his suit, and the 
whole case is thus open^. It seems to their Lordships that the issue which 
was tried on remand is not conceived in very apt terms, because there may be 
no estoppel binding the younger Kanee, and no trust except in a somewhat 
strained use of the term, and yet she may have entered into a bargain which 
she is bound to make good to the extent cf her interest in the estate. But their 
Lordships, having the whole case before them, are at liberty to draw such 
eonojusions as the allegations and proofs warrant. If the plaintiff has a good 
claim under the ikrar, he is [930] entitled to enforce it in this suit. The points 
substantially urged on his behalf at the bar are, firat, that he takes as suth- 
ciently described by the will, and, secondly, that he can sustain a claim against 
the younger Kanee personally by virtue of the ikrar. It is not now contended 
that his adoption is valid in law, as indeed it clearly is settled that it is not. 

Their Lordships concur with the Appellate Court m the opinion that the 
plaintiff can take nothing under the will. The\ do not find it necessary to 
give any opinion on the question whether a gift to persons whose description 
does not import that they should bo born in the donor's lifetime can be valid, 
because they think the case rests on a clearer ground. There is no gift to the 
adopted sons except in the character of shebaits. And it would require very 
strong and clear expressions indeed to show that a Hindu gentleman conbem* 
plated introducing SLS^shrhaits of his family Thakoor two persons unknown to 
himself and strangers to his family There is not a trace in this will to show 
any such intention ,^or to show that the testator doubted the legality of his 
scheme, or thought of any adoption but a legal one. 

The Original Court decided in favour of the plaintiff on this point, in 
reliance on the authority of Monemothonauth Day v. Onauthnauth Day (Bourke 
189 ; 2 Ind. Jur., N. 8. 21). But in that case the testator had himself made a 
double adoption, and the boys lived with him and were called and treated as 
his adopted sons. As regarded them, there was strong ground lor saying, as 
the Judges all agreed in saying, tliat a gift to his adopted sons ” was meant to 
go to the two boys whom he actually knew as such. Then the question arose 
as to another hoy, who was substituted on the death of one of the original two, 
in pursuance of a power given by the testator to his widow. Was he too 
sufficiently described ? The Court, though not unanimously, held that he was, 
on the ground tliat he answered the same description which was applicable to 
the boy for whom he was substituted, aifd fell within the same intention of the 
testator to give his property in moieties to the two who had gone through the 
form of adoption. Their Lordships need not s iy whether they would decide 
that case the same way if it were before them. It is sufficient that it differs from 
[631} the present case in an essential circumstance whicli governed the 
decision. * ^ ® 

Adopted sons then being out of the question, what becomes of the property ? 
The younger Kauee says that nothing can he more simple. All is given to the 
Thakoor, the heirs be*oome shebaits, and ^manage the property in the usual 
way. But the matter is not quite so simple. It is true that by the first 
sentence of the will all is given to the Thakoor ; and though in the plaint 
the question is mooted whether the gift is made bond fide (and of course such 
gifts inay be a mere scheme for making the Caroilv preyperty inalienable) it has 
not lieen really disputed. Nor, indeed, ^lould it well nb^isputed in this case. 
For the last part of the will shows clearly enough that the income was to be 
applied first in performing the sheba of the Thakoor who is mentioned as the 
object of the gift, and of other family Thakoors. and in meeting the prescribed 
monthly allowances, and in performing the daily and fixed rites and ceremonios 
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" as they are now performed and met.” The testator must have been well aware 
that after all these charges had been met, there would be a very large surplus. 
In fact he directs that out of the surplus each adopted son shall receive 
Bs. 1,000 monthly ; but of the residue after that he says nothing. 

There is no indication that the testator intend^ any extension of the 
worship of the family Thakoors. He does not, as is sometimes done, admit 
others to the beneiit of the worship. He does not direct any additional cere- 
monies. He shows no intention save that which may be reasonably attributed 
to a devout Hindu gentleman, viz., to secure that his family worship shall be 
conducted in the accustomed way, by giving his property to one of the 
Thakoors whom he venerates most. But the effect of that when the estate is 
large is to leave some beneficial interest undisposed of, and that interest must be 
subject to the legal incidents of property. 

In this case the Banees were the testator^ heirs. As heirs they would 
take the shebaitship. In some cases doubtn have been expressed whether 
women ought to be shebaits ; but whatever may be the force of those doubts, 
they can hardly applv to this case, seeing that the Eajah appoints nobody but 
his wives to perform [582] the duties which his sons cannot perform by reason 
of non-age. Neither m this ease can any question arise bcitween the shebait and 
the heir, for they are the same persons. It appears to their Lordships that 
after performing their prescribed duties shebaits, the Banees became entitled 
to the beneficial interest in the surplus for the widow’s estate. If that is so, 
eaph of them could contract so as to bind her own interest. The question now 
is whether the younger Banee has done so. ' 

It was earnestly urged at the bar that the younger Banee is estopped from 
denying the plaintifi’s claim. Their Lordships cannot assent to that. They 
observe that the word ** estop ” is often used in Indian cases very loosely to 
denote obligations which do not rest on estoppel at all. Such uses of the word 
are not countenanced by the definition of estoppel in section 115 of the Indian 
Evidence ^ct. It would indeed be difficult to see how the younger Banee, who 
represents the whole inheritance in an administration suit, could be prevented 
from pleading anything but the true state of the case. However that may be, 
it is not the fact that she has caused anybody to believe something to be 
true which she now alleges not to be true. She is entitled to raise any defence 
which the facts of the case will support. 

The arguments to show that slip has undertaken a trust appear to their 
Lordships to be verbal rather than substantial. The younger Ranee has not, 
by her dealings with the elder or with the boys, possessed lierself of any pro- 
perty which she would not have got otherwise. The adoption indeed would, if 
it were legal, deprive her of property « There is no trust independently of the 
contract she has made. ^If that binds her to give the plaintiff certain benefits, 
she must give them ; if it does not, she is not bound in any other way. The 
essential question in this case is one of contract. 

To solve this question, let us first see what the position of the parties was. 
It is quite clear that, though awsvre of the risk of illegality, the Banees were 
determined on a literal execution of their husbands’ wishes. For that purpose 
it was necessary, nob only rhat they should act in combination together, but 
that they should procure > boys to take part in the operations. It is no 
slight matter for a to be passed from one family into an*oth6r. 

[ 688 ] Even in EnglaTiS such a thing cannot be done without a serious effect, 
for good or ill, on the boy’s welfare. In India the ties of family life are far 
stricter, and if a boy has been transplanted from his own family into another 
by a de facto adoption, and then the adoption turns out to be invalid in law, 
and he is rejected out of bis adopted family, his relations to his natural family 
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must be seriously disturbed. Whetlier bis previously existing legal status would 
be taken away is a point not calling for any opinion. Assuming that the 
plaintiff could return after an absence of five years, and so resume his legal 
position, it is impossible that his personal position should be the same as if the 
tie to his family had never been broken. 

Is then the tkrar a transaction standing entirely by itself, a mere arrange- 
ment for the convenience of the two Banees, or is it the latest in a series of 
transactions, beginning with the resolve of the Banees to make a double 
adoption ? Tarruoknath, who prepared the draft, died before the remand, and 
therefore has given no evidence as to the connection betw^een the adoption and 
the ihrar. His bill of costs is in evidence, which shows only that the ikrar was for 
control and management of the estate, and for effecting an amicable settlement 
between the Banees. Kaliprosono says that, when the questidn of adoption 
was discussed before the adoption, !t was first suggested that the ikroi' should 
be executed ; that the suggestion * emanated from Tarrucknath, and Mr. 
Phillips’s opinion had then been received. Pearymohun says that he 
%xplained the opinion to the Banees, and communicated to them Tarrucknath’s 
advice to take two boys in adoption, and afterwards execute an tkrar^ and 
that the rights of the adopted sons would be preserved. He adds that the 
elder Kanee assented to that personally, and that Bhobodaini assented for 
the younger. Gobind Ghunder, one of the amla, says that he was present on 
that occasion , and he confirms Pearymohun in essentials. He differs, 
however, in saying that the younger Banee expressed l^r assent, whereas 
Pearymohun says that sHb did not, but her father did. Hurrydass Ghose, the 
natural father of the younger boy, speaks to a conversation with the younger 
Banee, in which she stated that ** We two Banees have agreed between us 
that we will take two boys, one each, according to the terms of the will 
[S84 j of our husband, and after taking two boys in adoption we will give them 
such & pucka writing that their interest will not be jeopardized, and-even if 
such adoption should not be held valid, we will by the document we intend 
to give make over our respective rights to those boys.” The same assurance, he 
says, was repeated by her in her father's presence on another occasion before 
the adoption. Answering questions in cross-examination he says : — When she 
said she would give a writing, I consented. I said, ' 1 will give you the child, 
and you can do what you. think proper.’ 1 did not make it a conditioK), but 
when she said she would give a writing, I wasbquite satisfied.” This witness 
is commended and relied on by the original Judge. 

On the other hand, the younger Banco and Bhobodaini deny the whole 
story , but they were so entirely discredited before the Original Court that their 
denials are of no value, nor does the ApiWllate«Court roly on them. They rest 
principally on Tarrucknath’s jj^ill of costs, and on statementSi of UpendraBose, 
who, though advising one of the parties, states that nothing was said as to 
securing the rights of the adopted sons,” and contradicts some statements made 
by Pearymohun respecting Mr. Phillips’s opinion. They also rely on the fact 
that Mirtunjoy, the father of the plaintiff', and seueral members of the house- 
hold, either knew nothing about the matter or ha^ve not been called as 
witnesses. Tt appears to their Lordships that the sol^, 'denco of any weight 
against the connection between the adoption and the !||^ is that of Upendra 
Bose, who certainly might be expected to have known ths* The quantity 

of evidence, and, as the Judge who heard it thought, the quality of it, is in 
favour of that connection ; and the Appellate Cdurt think it clear that the two 
things were connected, but not in consequence of the invalidity of the adoption. 

But after all the main evidence is of that of the tkrar itself. How can it 
be explained ? The views of the two Courts have been before stated. Their 
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Lordships quite ooaoar with* the Appellate Court thus far, that it may have 
been an objeot of the tkrar to settle quarrels between the Banees, though it 
does not seem to have been effioaoious fur that purpose, nor particularly well 
adapted for it. They might still quarrel over every item of joint expenditure, 
and over the division of the surplus, as effeetually as when their [985} interests 
remained joint. But their Lordships cannot understand how the tkrar facili- 
tated the grants made to the relatives of the Banees, nor how those grants 
tended to settle quarrels, seeing that it was not provided that the elder Banee 
should take the whole rent reserved on Kaiiprosono’s lease, and the younger 
the whole reserved on Bhobodaini's, but the rents reserved on each lease were 
made payable to the two Banees in equal shares. Nor are they able to under- 
stand in what way the ikrar was connected with the adoption, as the Appellate 
Court think it clearly was, unless it were for the purpose of conferring an 
interest on the boys. * 

It is true that the document does not say outright that tlie adoption may 
be invalid, and that it is intended in that event to give the boys an interest in 
the widows’ estate. Perhaps the framer of it did not choose to put on record this 
misgivings of the parties as to the legality of their action. Neither does it say 
that quarrels have arisen, and are to be settled in this way. The bolder course 
of stating the real motives and intentions would also have been the safer , but it 
is not followed. The deed does not on the face ef it express either the motives 
supposed by the Original Court or those supposed by the Appellate Court. But 
those supposed by iihe Appellate Court do not account for the introduetion of 
the boys, who on their theory have no place or part the arrangement at all. 

Nothing can be more explicit or precise than the recognition of the rights 
of the boys to nurture and to the enjoyment of the estate, while it is remark- 
able that they are not mentioned at all in the character of shebaits. According 
to the tkrar, the Banees are skebaits. The boys are heirs and representatives” 
of the Baja. During their minority '\ve, as their mothers and guardians, will 
continue to rear Bind take care of them.” With regard to their rights, ** neither 
we nor any of our heirs will over be competent to raise any objection.” 
Furthermore, the Banees go on to effect a partition, not only between them- 
selves, but between the boys until the younger attained majority. The surplus 
of each moiety is to he accumulated and banded over by each widow to her 
own son when he comes of age. If the boys were really heirs, such an arrange- 
ment as that would be futile , they would be joint heirs, and their property 
would be joint property. It could only take [936] effect out of the widows’ 
interest, and on the footing that the boys were not the owners. And all this 
is done b^ persons who aie advised that there has been no legal adoption, and 
who are stated by credible \vitn«:sses to have agreed to give a writing for the 
protection of the bqys. The Banees wished to make the boys the heirs of the 
Baja. In form they did so ; they could qot do it in substance. But they could, 
BO far as their own interest would go, give them the same benefit out of the 
property as if they had actually been heirs. Their Lordships hold that the 
deed expresses this intention, and that by it the Banees became bound to one 
another and to the boys to carry it into effecL It is a startling thing to be 
told that the Banees could immediately afterwards turn the boys adrift, or that 
the survivor of them can do so after the arrangement has been in force for 
five years. ^ ^ • 

But it waS strongly urged at the bar that the boys cannot enforce a oon- 
traot to which they are not parties. It is true that they are not parties to the 
ikrar considered as an isolated transaction; nor could they be, by reason of their 
tender age. But if, as abpve shown, it is true that the ikrar is one of a 
series of transaotions ; that it is closely connected with the adoption, that the 
# 
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use of the boys was a necessary part of the attempt to accomplish the Baja’s 
wishes, and that their position in life was substantially altered by taking them 
away from their natural families for an indefinite time, it seems to their Lord- 
ships impossible to maintain that they are strangers in the matter, and that 
they cannot insist on the performance of the contract by which each Banee 
bound herself to the other to deal with the estate in their favour. 

The decree of the Appellate Court dismissing the suit should he discharged. 
The decree of the Original Court cannot be restored, partly because it proceeds 
on the ground that the boys take under the will, and partly because the accounts 
directed by it are not applicable • under the circumstances. Their Lordships 
think that the decree should take the following form : — 

Declare that, according to the true construction of the testator’s will, the 
property thereby given to the Thakoor therein mentioned was given for the 
purpose of securing the proper performance of the sheha of the said Thakoor 
and the other family Thakoors in the will mentioned, and the prescribed monthly 
Allowances and the [537] proper performance of the daily and fixed rites and 
ceremonies as they were performed and met in the testator’s lifetime. 

Declare that the other dispositions of the will are inoperative, and that on 
the testator’s death his two widows were his heirs- at-law, and as such became 
shebaits of the Thakoor, and entitled for the widow’s estate to such interests 
in the testator’s property as remained undisposed of by the will. 

Declare that according to the true construction of the ikrar, and in the 
events which have happened, the plaintifi on attaining fiis majority became 
entitled to the accumulations of one moiety of the surplus income of the 
testator's property after answering the various charges and outgoings in the 
tkrar in that behalf mentioned. 

Declare that, upon attaining his majority, the plaintifiP became entitled to 
receive one moiety of such surplus income during the life of the defendant 
Doorgasoondory. 

Declare that the defendant x\nnoda Persaud Bov, also called Norendro 
Keshuh Boy, is entitled to the other moiety of such surplus income during the 
life of the defendant Doorgasoondery and to the accumulations thereof. 

Direct the Court below to order an account to be taken of the testator’s 
property at his death, and of all the income thereof which has come to the 
hands of his widows, or of either of them, or of any person by their order or 
on their behalf or for their use during the lifehf defendant Doorgasoondery. 

Also an account of what has been properly expended upon the sheba, and 
the monthly allowances, and the daily and fixed rites and ceremonies mentioned 
in the will, and upon the several outgoings and charges mentioned in the 
ikrar as precedent to the division of the prdterty between the two widows, 
and of the respective necessary expenses of the widows, *and of the mainte- 
nance and education of their respective adopted sons. 

Any other questions arising out of the relief granted must he reserved for 
further directions by the Court below. 

As regards costs, their Lordships consider fLiat these unhappy disputes 
have arisen mainly out of the testator’s will, and the apparently quite honest 
attempt of his widows and heirs to fulfil his intentions. It is only just that 
the costs of the parties in both [338] the Courts below, including the costs of 
this appeal, should be defrayed out of the corpus of his estate# 

They vrill humbly advise Her Majesty accordingly. 

After this case had been argued, their Lordships received an intimation 
that the defendant Doorgasoondery had died. This death made the suit 
defective in two respects ; first, by the death of the then heir the inheritance 
ceased to be represented ; secondly, there was no person in whose presence the 
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acoounta directed against the widows could properly be taken. The proceedings 
were suspended, in order that thesis defects might be cured ; but though the 
Baja's heir has been brought into the suit, there is still no representative of 
the widows. Their Lordships, however, think that it is not necessary on account 
of this defect to delay the decree any longer. It rests with the plaintiff to 
apply to the Court below for all such parties as are necessary for this purpose 
to be brought upon the record. Appeal allowed. 

Solicitors for the Appellant : Messrs. T, L, Wtlsoyi and Co, 

Solicitors for the Reopondent * Messrs. Barrow and Bogers, 

C. B. 

MATIFft 

[ 1. POWER TO ADOPT-. 

As between co>widows, the senior has the preferential right to adoption, 39 Cal., 682 ; 28 
Mad., 315; 26 M. L. J., 612. 

As regards joint power conferred by the Will, see 87 Mad., 199 P.C. ; (1898) 26 Cal., 662 ; 
(1897) 24 Oal.. 689. 

II. GIFTS TO PERSONA DESIONATA— 

See the Notes to 11 Gal., 498 P.C. in the LAW BEPOHTB BKPRINTS. 

III. STRANGER'S RIGHT TO SUE ON CONTRACTS— 

As regards the right of a stranger to the contract to sue on it, a similar ruling was given 
by the Privy Council in (1906) 29 All., 181. See also (il909) 83 Mad.. 282 . (1911) 21 M.L.J., 
918 ; (1904) 6 Bom.. L.R.. 421. 

IV. EFFECT OF DEATH AFTER HEARING— 

The C. P. C,, /1908) contains this now provision O. 22 r. 6 . — Notwithstanding anything 
contained in the foregoing rules, whether the cause of action survives or not, there shall be 
no abatement by reason of the death of either part) between 4he conclusion of the hearing 
and the pronouncing of the judgment, but judgment may in such case be pronounced notwith- 
standing the death and shall have the same force and effect as if it had been pronounced 
before the death took place. 

See also (1896) 21 Bom., 314 , (1899) 21 All., 314 , (1902) 26 Mad., 101 ; (1907) 6 C.L.J.. 
547,] 

[19 Cal. 588] 

APPELLATE CIVIL. 


The 17th March, 1892, 

Present . 

Sir W. Comek Pethebam, Kt., Chief Justice, and 
Mb. Justice Hill. 


The Secretary of State for In^ia in Council Defendant 

tersus 

Budhu Nath Poddar and others Plaintiffs." 


Indian Bailway Act (IV of ISf 9), s. 11—Batlway Com/pany, UabiUty of— 
Carnage of Sold and silver, etc. — Insurance, increased charge for. 
Plaintiffs delivered a boat of coins for carridgo to the servants of a railway, and declared 
the nature of the contents at the time of delivery. No demand was made on the part of 
the railway for any increased payment for insurance. The box having miscarried,— Held 
on the authority of The [589] Great Northern Railway Co. v. Behrens (7 H. & N., 960), that 
the Railway wero liable for the loss. 

On the 16th March 1887 the plaintiffs despatched from Dacca station, by the 
Dacca and Mymensing State Railway, a wooden box, containing specie worth 
Rs. 4,291-14-6, addressed to their agent in Calcutta. From the findings of the 
Lower Courts »t appeared that the plaintiffs' gomastahs went to the booking 
office and delivered the box to the booking-clerk, asking him to weigh it. 
T hey inform ed him t hat it contained specie of a certain value, and asked what 

• Appeal from Appellate Decree No. 768 of 1891 against the decree of T. D. 

Eeq., Diatnet Judge of Dacca, dated the 16th of February 1891, reversing the decree of Babu 
Krishna Ohuuder Chatterji. Subordinate Judge of Dacca*, dated the 12th of August 1889, 
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the fare would be for sending' it safely to Calcutta. They were 

told the fare was Bs. 9-1-0 for which sum the bojc would be safely consigned. 
They then paid the fare and obtained a receipt. No denaand was made on the 
part of the Railway for any increased charge for insurance. The box having 
been mislaid or stolen by the way, the Railway Company failed to give delivery 
to the Calcutta consignee. The plaintiffs sued to recover the sum of 
Ra. 4,291-14-5. 

The defendants pleaded that no declaration under s. 11 of the Railway 
Act (IV of 1879) as to the nature and value of the property had been made by 
the sender at the time of delivery to the booking-clerk, nor any insurance fee 
paid and accepted for the safe conveyance of the same, and that the goods 
were sent at the owner’s risk under an express written agreement signed by 
the consignor. * 

The Court of First Instance hold that the defendant was not liable, the 
plaintiffs having made no proposal to insure the specie and no insurance 
having been accepted by a Railway servant specially authorized in that behalf 
as provided by s. ll"^ of Act IV of 1879, and accordingly dismissed the suit on 
this ground. 

The Lower Appellate Court decreed the plaintiffs’ appeal principally upon 
the ground that the benefit of s. 11 was under the circumstances lost to the 
Railway Company, tfiey having received the goods after declaration of value 
without demanding anjgxtra charge for insurance and tltere being no evidence 
to show that the insurance charge was brought to the notice of the consignees. 
In support of this view the learned Judge relied on the case of [540] Behrens 
V. Great Nat'theDi Railway Co, (30 L. J. Exch., 153 . on appeal, see 7 H. & N., 
950), a decision upon the statute, 11 Geo, IV & 1 Wm. IV, c 68, s. 1. 

The defendant appealed to the High Court 

The Advocate-General (Sir Charles Paul), B«boo Bern Chunder Banerji 
and Baboo Earn Charan Matter appeared for the Appellant. 

Mr. J T. Woodroffe and Bahoo Lai Mohnn Das appeared for the Respon- 
dents. 

The following authorities were referred to. The Indian Railw'ay Act (IV 
of 1879), ss. 9, 10, 11 ; Maepherson on Railways, 1880, pp. 232 — 239 ; and the 
case of Jeytu Niind v. Punjauh R C., Chief Court (Lahore), App. Civil 91, 1868, 
there cited , the Carrier’s Act (III of 1865) , 11 Goo IV & 1 Wm IV, c. 68,' 
s. 1, and 17 and 18 Viet., c. 31, s. 7 ; Goqgs v Bernard (j 8m. L C., 9fch ed.,* 
p. 201) and cases there cited ; Behrens v. Cheat Northern Railway Co, (30 L. j! 
Exch., 153 ; on appeal, see 7 H. & N., 950) cited in Venhatachala Chetti 
V. South Indian Railway Co, [I. L. R., 5 Mad , 208 (213)] . 

The judgment of the Court (Petheram, C. J., and Hill, J.) was 
delivered by, 

Petheram, C.J. — Thip was an action brought by the plaintiffs against the 
defendant as the owner of a Railway for the Iftss of a box of coins delivered to 


•[ Sec. 11 : — When any property mentioned in tjn* second schedule hereto annexed is 
No liability for loss of m anv puniel or package delivered to a carrier by 

goS! etc . unless R^/l^ay the carrier shall not bo liable for loss, destruction or 

valueSeclaredand increased deterioration ol, or damage to, such prop^ty . unless at the time 
charffe accented iolivery the value and nature thereof have been declared by 

® ^ ‘ the person sending or delivering the same, and an increased 

charge for the safe conveyance of the same, or an eugagomont to pay such charge, has been 
accepted by some Railway servant specially authorized in this behalf. 


When any property of which the value and nature have been declared under this section 
has been lost, destroyed or damaged, or has deteriorated, the compensation recoverable for 
such loss, destruction, damage or deterioration shall not exceed the value so declared,] 


9 OAL.— 103 
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them to be oarried, and aooepted by them for that purpose. The defenee is 
that the defendant is protected from liability by reason of s. 11 of the Railway 
Act (IV of 1879), but the fact is that at the time of the delivery of the box to 
the Railway people they were informed of what the nature of the contents was, 
and with that information they made no demand for any increased payment 
for insurance. That seems to me to be within the authority of the case of 
The Great Northern Hatlway Co. v. Behrms (7 H. & N., 950). The head note of 
that case is, “ Where a carrier receives goods of the description mentioned in the 
11 Geo. IV & 1 Wm. IV, c. 68 ; and the person delivering the same has declared 
their value and nature, he is not hound to tender, but the carrier must demand 
the increased charge mentioned in the notice affixed in his office, warehouse 
or receiving house, whether the goods [541] are there delivered, or to a servant 
sent to fetch them : and if no such demand is made the carrier is liable for the 
loss of or injury to the goods, although the increased charge has not been 
paid." The words of the English Acf^ and the words in this Actt are 
practically the same so far as this matter is concerned, and we think that the 
reasoning of that case applies to these cases in this country as well as in 
England, and that this appeal must be dismissed with costs. 

Appeal dismissed. 

A. A. C 


NOTES 

[ See (1894) 19 Bom., 165 where Ihir. case was dissented from , a^o (1893) 17 Bom., 723.] 


[19 Cal. 9411 

APPELLATE CIVIL. 

The 26th March, 1692. 

Present . 

Mr. Justice Prinsep and Mr. Justice Hill. 


Haripria Debi Plaintiff 

versus 

Ram Churn Myti and another Defendants.! 


Bengal Tenancy Act (VIII of 1886), s. 188 — Ejectment — Joint-owners. 

Section 188 of the Bengal Tenancy Act of 1885 is no bar to a suit for ejectment by one 
of two jumt-ownera when the suit is brought under the contract law on a breach of the condi- 
tions of a lease by the tenant. * 

This was a suit brought by one of two joint-owners of certain nij-jote 
land to eject a tenant after service of notice. Defendant No. 2, who was one 
of the joint-owners, refused to join the plaintiff in bringing the suit,*an4 was 

* See 11 Geo. IV. A 1 Wm. IV. c. 68. a. 1 ; and 17 A 18 Viet., c. 81, h. 7. 

t Bee Act rV of 1879, s. 11. 

I Appeal from Appellate Decree No. 388 c>f 1891 against the decree of Babu Dwarka 
Nath Bhnttacharjee, Subordinate Judge of Midnapore, dated the Slst of December 1890, 
affirming the decree of Babu Jogehdra Nath Bose, Muitsif of Contai, dated the 80th of 
April 1890. 
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therefore made a pro formd defendant. On the 16th Aughran 1284 (29th 
November 1877) the plaintiff granted a potta (for the purposes of oultivation 
and improvement) of her eight annas share of the property in the suit:, con- 
taining 38 bighas and odd cottahs of land, and consisting of garden dhosa and 
balu lands and gerias (tanks), to Bam Churn Myti (defendant No. 1 ) The 
potta, which was duly registered, provided inter aha that defendant No. 1 should 
not, without the consent of the plaintiff, cut the trees in the garden, excavate 
tanks, turn dhosa land into juL land, alter the boundaries, or let any portion 
of the land to tenants. On the 9th Magh 1294 [542] (22nd January 1888) 
the plaintiff served defendant No. 1 with a notice to quit within six months 
from the date of its receipt, on the ground that he had, in contravention of the 
terms of his potta, and without the plaintiff’e consent, cut trees, excavated a 
tank, turned dAosa land into . 7 land, and otherwise rendered the land unfit 
for the purposes of the tenancy, and that he had also granted leases to tenants. 

The plaintiff contended that defendant ko 1 was a tenant-at-will, and 
that under sections 25, 46 and 156 of the Bengal Tenancy Act, 1885, she v;as 
entitled to a decree for. ejectment. Defendant No 1 contended that, inasmuch 
as defendant No. 2, the co-sharer of the piaintifi', had non joined lu the notice 
and in bringing the suit, it was not maintainable under the provisions of section 
188 of the Tenancy Act. 

After more than One remand bv the Lower Appellate Court, the Court of 
First Instance gave the plairititf a decree under section 155 for ejectment, subject 
to the condition that; iftdefendant No. 1 paid six month s*from the date within, 
of the decree, a certain sum fixed as compensation for waste committed by him in 
breach of his eon tract, he should not be ejected. 

The Lower Appellate Court upheld the decree foi ejectment, modifying 
it by reducing the amount of compensation and by extending the time for 
oomplianoe with its terms. 

The plaintiff appealed to the High Court, and defendant No. I filed 
objections to the decree under section 561 of the Code of Civil Procedure, put- 
ting forward the same contention as had been urged by him in the Lower Courts. 

Baboo Doorga Das Dutt and Baboo Mohini Mohun Roy for the Appellant. 

Baboo Jagut Chunder Banner^ee for the Bespondent. 

The judgment of the Court (Peinsep and Hill, JJ.) was as follows; — 

This was a suit brought by one of two«proprietors of some nij-jot land to 
eject a tenant after service of notice After considerable delay in consequence 
of more than one remand by the Lower Ajipellate Court (we tliink the 
proceedings might have been somewhat shorter), the plaintiiT has obtained a 
decree in the terms of section 155 of the Bengal Tenancy Act for ejectment 
[648] of the tenant, in the event of his not paying with'ji six montlis from the 
date of the decree a certain sum fixed as compensation in consequence of waste 
committed by him in breach of the terms of his contract. 

The plaintiff appeals, jQOutending that she is entitled to an absolute order 
for ejectment ; and the defendant makes an objection under section 561 of the 
Civil Procedure Code that the plaintiff’s suit should have been dismissed, 
inasmuch as plaintiff is only one of two joint landlords, and therefore, debarred 
by sectiop 188, Bengal Tenancy Act, from suing separately, 

We are of opinion that the plaintiff was not ^0 barred, gnd that the case 
does not come within the terms of sectirm 188. The right under which the 
plaintiff sues is not a thing which she, as landlord, is under the Bengal Tenancy 
Act, required or authorized to do. The suit is brought under the contract law 
on breach of the conditions of a lease by the tenant. This disposes of the 
objection taken by the respondent. 
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The plaintiff’s pleader contend s that under the notice served by the plaintiff 
in Magh, she is entitled to eject the defendant, being a tenant-at-will on 
ni]-]ot land, and the ejectment is sought not merely on the ground of waste 
and breach of contract, but also on the ground of the termination of the 
tenancy. It seems to us that the notice is not a good notice so as to entitle 
the plaintiff to what she seeks. It requires the defendant to quit the lands 
occupied by him within six months from the date of the receipt of the notice. 
Now, if it be regarded as a notice of the termination of the lease, which, as 
wo understand it, was an annual lease, it would be terminable only at the end 
of the year, and this would bo some months later than the expiry of six months 
from the date of the service of the notice. We think, however, that the notice 
was intended, as it has been treated by both the Lower Courts, as a notice of 
ejectment in consequence of breach of contracli by the waste committed. We 
agree also with the Lower Appellate Court that the case should be dealt with 
under s. 155, Bengal Tenancy Act, and that, until the tenancy has been for- 
mally terminated by legal proceedings by declaring the lease at an end by 
reason of the expiry of the term for which it ran, the tenant is entitled to the 
benefit of s. 155. The appeal is, therefore, dismissed with costs. 

C. D. P. Appeal dismissed. 


[844] FULL BENCH REFERENCE. 

The Ulsi May. 1892. 

Prp:sent : 

Sir W. Comer Petheram, Kt., Chief Justice, Mr. Justice Prinsep, 
Mb. Justice Pigot, Mr. Justice O’Kinealy, 

and Mr. Justice Ghose. 

• 

Fadu Jhala Plaintiff 

vei sus 

Gour Mohun Jhala others Defendants.^ 

ft ^ 

Fishery — Immoveable property — liight of fimhery — Possession — Specific Relief 
Act (I of 1877)t H. 9 — Const! iictiou of Statute— “ Objects and 
Reasons of Bill, reference io. 

Held by the Full Bench (I’ttlNHBP and PKJOT, JJ., diasentvng ) — 

A suit for the possession of a right tr> fish in a khal, the soil of which does not belong to 
the plaintiff, does not come within the provisions of section 9 of the Specific Belief Act. 

The right to refer to the ** Objects and Rcason-s ” of a Bill discussed. * • 

The petitioner brought a suit under section 9 of the Specific Belief Act 
(1 of 1877) in the Munsif’s Court of Netrokona, in the district of Mymensingh, 
to recover possession of a portion of a khal. alleging that he had exercised the 

* Buie No. 1335 of 1891, in the matter of Suit No. 992 of 1390 of the Second Munsif's 
Court, Netrokona, district Mymensingh. 
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right} of fishery in the khal during the rainy season and had been dispossessed 
therefrom by the defendants. The Munsif dismissed the suit on the ground 
thab such a suit was not maintainable under the provisiions of s. 9 of the 
Specific Belief Act. 

The petitioner obtained a rule from a Division Bench of the High Court 
on the ground that the lower Court should not have declined jurisdiction. 

Upon the rule being argued, the Division Bench (PKtOT and Beverley, JJ.) 
referred the question to a Full Bench, with the following remarks : — 

“ This is a rule calling upon the defendants in this suit to show cause why 
the judgment and decree of the Munsif in their favour should not be set aside. 

“ The suit was brought for recsoveiy of possession under s 9 of the Specific 
Belief Act of a khal, in which plamtifi alleged a right of fishing during the 
rainy season. 

C3«] ■ ‘The Munsif dismissed the suit on the ground that such a suit is 
not mantainable under the Act. 

In the case of Naiahar Parui* v Knbir Parun (I. L. R., 18 Cal., 80), it 
was held by a Division Bench of this Court that a suit lor the possession of a 
right to fish in a khal, the soil of which belongs to another, does not come 
within the provisions of s. 9 of the Specific Belief Act. 

" In the case of Bhiuidal Panda v. PandnL Pas Paid (1 L. B , 12. Bom., 
221), it was held that a right to fish is immoveable property within the meaning 
of 8. 9 of the Specific* Belief Act, and in the case of Krishna v. Akilanda 
(I, L. R., 13 Mad., 54), the High Court of Madras agreed with the principle of 
this decision. 

“ We agree with the decision in Bhundal Panda v. Pandol Pos Paid 
(I.L. B., 12 Bom., 221), and we think that a suit for possession of a right to fish 
in a khal, notwithstanding that the soil of it belongs to a person other than 
the plaintiff, does come within the provisions of s. 9 of the Specific Belief 
Act. We, therefore, refer tlie following question to a Full Bench — 

“ Wliether a suit for the possession of a right bo fish ni a khal, the soil of 
which belongs to a ]ier8on other than the plaintiff, or does not belong to the 
plaintiff, comes within the provisions of s. 9 of the Specific Relief Act ? 

Wo add the alternative ‘ or does not belong to the plaintiff ' to meet a case 
in which the ownership of the soil might be jinasoorbainod, or be in the public.” 

Upon the lioaring of the reference — 

Baboo Grisk Ckiinder Chowdhry and Bahoo Jog esh Ch under Roy appeared 
for the petitioner. 

'Dt. RashBehari Ghose and Bahoo Harhidro Nath Mukerji appeared for the 
opposite party. • 

Baboo Grish Chunder Choxvdlhy, —Immoveable property as defined in the 
General Clauses Act (I of 1868), s 2, clause (5), includes benefits arising out of 
land, and the BegistratioikAct (III of 1877), s. 3, describes ferries and fisheries 
as benefits [546] arising out of land. 1 rely oft the case of Bhundal Panda v. 
Pandol Pos Patti (I. L. R., 12 Bom., 221), which follows the earlier Bombay 
case of Baban Mayacha v. Nagu Shraoucha (I. L. B., 2 Bom., 19), and on the 
case of Krishna v. Akilanda (I. L R., 13 Mad., 64), which was a case of a 
ferry* Section 145 of the Criminal Procedure Code distinguishes immoveable 
property which is capable of physical possession as * tangible * immoveable 
property. No such distinction has been (Irawn in the Specific Belief Act. 
Natabar Parue v. KulnrVarue (I LB., 18 Cal, 80) is against me, but the above 
oases do not appear to have been cited. Section 9 of the Specific Belief Act 
is derived from s. 15 of Act XIV of 1859, under which Act it was held in 


818 



ILX lA Cal. 54^ 


FADU JHALA l>. 


HaroDyal Bose v. Kristo Govind Sein (17 W. E., 70), that the section does not 
contemplate a suit to enforce a right of way ; but that ruling was doubted in 
Bhundal Panda v. Pandol Pos Patil (I. L. R, 12 Bom., 221). Under Act IX 
of 1371, H. 27, it was held that a jalkar was not an easement, but an interest 
in immoveable property within the meaning of that Act — Parbutty Nath Roy 
Chowdhry v. Mtidho Faroe (1. L. E., 3 Cal., 276). 

Dr. RashBehari Ghose . — The Eegistration and Limitation Acte were 
special Acts for special purposes. The question hero is whether a fishery is im- 
moveable property within the meaning of s. 9 of the Specific Eelief Act, which 
is an Act relating to certain kinds of specific relief obtainable in civil suits. 
Section 9 deals with eiectment. In England, where a fishery is a mere profit a 
prendre^ ejectment will not lie to recover a right to fishery unless it is a terri- 
torial fishery ; that is to say, unless the right of fishery is connected with the 
ownership of the soil [see Bohan Mnyacha v. Nagu Shraviicha (I. L. E., 2 Bom., 
19 (54)1 . The plaintiff's remedy here is by injunction and damages. Natabar 
^Partte*s case (I. L. E.,lSCal.. 80) is an authority in inv favouri but is not 
precisely in point. In Damd v, Gmh Chtinder Giiha (I. L E , 9 Cal., 183), it 
was held that a jaikar does not import anv interest in the soil itself, and grants 
of jalkar import only the use and enjoyment of what have been termed purely 
aqueous rights — Radha Mohun Mundul v. Neel Madhub Mundul 
(24 W. E , 200). Rection 4 of Act TV of 1340 refers to fisheries, and the reference 
is omitted in s. 15 of ^ct XIV of 1859, and in s. 9 of the Specific Relief Act. 
Under s. 263 of the Code of Civil Procedure possession of an incorporeal 
right cannot be delivered to the aggrieved jiarty. Tho proper remedy is by 
injunction. It has been held that a jalkar is not tangible immoveable 
property — [Krishna Dhone Dutt v, Troilokia Nath Biswas (1. L. E , 12 Cal., 
539)] and there is no ground for including jalkais within tho operation of 
8. 9 of the Specific Eelief Act. 

Babu Grtsh Ckmder Choirdhry was heard in reply. 

The following opinions were deliveiod by the Court (Petheram, C..I., 
Prinsbf, Pigot, O'Kinealy, and Ghose, JJ.).- 

Petheram, C.J. — The question which vve have to determine is whether a 
person who has for a time exercised the exclusive right of fishing in waters 
which cover land which does not belong to him, and who is forcibly 
prevented from fishing in such Vaters, can maintain an action for such 
prevention under s. 9 of tho Specific Eoliof Act (I of 1877) without proving his 
own title to the exclusive right which lie claims. 

1 agree that a right of fishing hi waters which cover land which belongs 
to another is within the definition of immoveable property in s. 2, sub-section 
6 of the General Cfauses Act (I of 1868), and would therefore be included 
within section 9 of the Specific Eelief Act if there were not, to use the words 
of B. 2 of the General Glauses Act, something repugnant in the subject 
or context.” I am of opinion that the whole of s. 9 is repugnant to the idea 
that immoveable property th that sectfon includes an incorporeal right 
such as a right of fishing in waters belonging to another. It is, 1 think, 
apparent from the section itself read as a whole that the immoveable 
property, intended to be dealt with by it, is something of which actual physical 
possession can be given and taken ; in other words, some piece of land or some- 
thing permanently attached to the land, and that the words as they appear 
in the section cannot include an incorporeal right which must always remain 
in the possession of its owner, though he may [548] for any reason be 
prevented from exercising it. I think the answer to the question 8hoal4 be 
in the n^ative, 
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Ppinsep, J. — The matter referred for the opioion of this Full Bench is, 
ivhetl^r B. 9 of the Specific Belief Act can be applied to fisheries ; that is 
to sai^ whether a person dispossessed without his consent of a fishery otherwise 
than in due course of law may sue to recover such possession within six 
months from the date of the alleged dispossession. 

Section 9 of the Specific Belief Act (I of 1877) re-enacts s. 15, Act XTV 
of 1859. 

It would seem that up to the legislation of 1859 the Civil Courts were 
not empowered to try possessory actions of a summary character independent 
of any Question of the actual title of the person unlawfully dispossessed. 
Special provision was, however, made by Act IV of 1840 and previous 
Begulations which empowered Magistrates to take cognizance of complaints of 
forcible dispossession from land, premises, water, fisheries, crops or other 
produce of land, if made within one month from the time of the alleged 
dispossession, and the Magistrates wore empowered to restore possession to 
any person, so ejected from such property. Comparison between Act IV of 
1840, s. 4, and Act XIV of 1859, s. 15, will show that the nature of the 
matters under enquiry is identical with the following exceptions. The Civil 
Court was, by the legislation of 1859, given jurisdiction where the Magistrate 
hitherto alone had summary jurisdiction. The dispossession under the Act of 
1840 must have been forcible dispossession, whereas, under the Act of 1859, 
the dispossession must have been otherwise than by due course of law,'' and 
need not, therefore, hav.e been accompanied by force. Th^ property, the subject 
of dispossession by the Act of 1840, was described to bo " land, premises, water, 
fisheries, crops or other produce of land." The Act of 1869 describes the pro- 
perty as “ any immoveable property." As 1 have already mentioned, s. 9 
of the Specific Belief Act is, in all material respects, identical in its terms 
with 8. 15, Act XIV of 1859. It was not until the General Clauses Act 
(I of 1868) that any general definition was given of immoveable property, 
though in other special Acts, such as the Indian Succession Act of 1865, 
[549] a definition of this term was given applicable only to those Acts, The 
definition given of the term in the General Clauses Act of 1868 is, however, 
applicable only to the Specific Belief Act of 1877, and not to s. 15, Act 
XIV of 1859. But, so far as we can learn, it was not the intention of the 
Legislature to effect any alteration in the existing law by the enactment of 1877 
in this respect. In giving definitions of certain terms, and, amongst them, of 
immoveable property, the General Clauses Act declares that, unless there be 
something repugnant in the subject or context of any Act made by the Governor- 
General in Council thereafter, the terras specified shall have the meanings 
attached to them. There can be no question that immoveable property, as 
defined by the General Clauses Act, includes a fishery, Being a benefit arising 
out of land, and, so far as I can sed, there is nothing repugnant in the terms 
of the Specific Belief Act to limit this definition or to make it inapplicable to 
B. 9. The decisions, howiever, on this point are in conflict, and this has 
led to the reference to the Full Bench now undSr consideration. In Natabar 
Parue v. Kuhir Paruc (I. L. B., 18 Cal , 80), it was held that s. 9 of the 
Bperific Belief Act does not refer to a suit for the possession of a jalkar, that is to 
say, a right of fishery over land belonging to a stranger. It was there held that 
the ^aintiffs had no right to the land* nor were they in possession of the land, 
but that for certain parts of the year they had power or license to fish, and 
that consequently their suit for possession of a fishery would not come within 
8. 9 of the Specific Belief Act. On the other hand, it has been held in 
Bhufffdul Panda v Pandol Po& Patil (I. L. E., 12 Bom,, 221), that such a suit 
to recover possession of a fishery by exclusive right thereto is cognizable under 
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s. 9 of the Specific Belief Act, and this case has been followed in Krishna 

V. Akilanda (I. L. B., 13 Mad., 54) in a suit to obtain possession of aferry^ ' In 
both of these cases it was pointed out that suits of this description vme not 
excluded by s. 9 of the Specific Belief Act, whereas such matters were 
expressly placed out of a Magistrate’s jurisdiction by the introduction in section 
146 of the Code ot Criminal Procedure, COoO] 1S82, of the expression '*tangible 
immoveable property ” as the property over disputes regarding the possession 
of which a Magistrate could take summary action. We have been also 
referred to the rase of The Collector of Thana v. Kiishnaanath Govind 
(I.Ij.B., 6 Bom., 322), in which the question was raised whether a certain grant 
was immoveable property within s. 1 \ clause 12, Act XIV of 1859. 

In that case the learned Chief Justice and Mr. Justice MklviIjIj differed. 
The former held that “ immoveable property not having been defined by 
law applicable to the Act of 1859, its meaning should he determined by the 
general law, and that, inasmuch as this grant would bo regarded as immoveable 
property under the Hindu law, it should be dealt with by s 9,^ clause 12, 
Act XIV of 1859. Mr. Justice Melvill, on the other hand, held that the terms 
“ immoveable property ” and “ interest in iinmovealile property ” must be 
interpreted on general principles of construction with reference to the nature 
of the thing sued for, and not to the status, race, character, or religion of the 
parties to the suit ; that the grant not being a charge upon land, wouM not, 
according to general principles of construction, be immoveable property ; and 
therefore the case would not come witliin the terips of s 1, clause 12 
of the Act of 1869. I do not think that the cases of Lalla Gohmd Siihaye 
v. Munohur Misser (1 W B., 65), Oodoyessuice v. Hina Ki shore Dutt 
(4 W. B., 107), Haro Dyal Bose v. Kristo Gohmd Sam (17 W.R., 70), Mohvnt 
Deo Surun Poory v. Moonshoe Mahcmed Ismail (24 W. R., 300), and Kalee 
Chunder Sein v. Adoo Shaikh (9 W. B., 602). are in point. The first related to 
a suit for mesne profits, that is to say, a suit for damages, and consequently 
that would not be an interest in immoveable pro])orty, The next three oases 
relate to easements, and the question raised was not wliether they were immove- 
able property within s. 15, but an interest in immoveable property within the 
terms of s. 1, clause 12. The case of Kalee Chunder Sein v. Adoo Shaikh (9 

W. B., 602). related to a suit under s 15 regarding the possession of land. 
I attach no importance to the provision made in s. 1, clause 12, Act XIV 
[Ml] of 1869 for suits for the recovery of immoveable property or of any 
interest in immoveable property, whereas s. 15 relates only to summary 
suits for possession of immoveabte property, for 1 do not understand that it 
was intended to draw any distinction. At that time Magistrates had a summary 
jurisdiction to determine possessioi!! and to restore possession, deprived through 
force, of not only laad!3, but water, fisheries, crops and other produce of land, 
and this jurisdiction existed concurrently 'with the lurisdiction conferred on 
Civil Courts by the Act ot 1859 until the repeal of Act IV of 1840 by Act 
XVIT of 1862. Act XIV of 1859, it may be stated, did not come into opera- 
tion until the 1st January 186S, and the Code of Criminal Procedure (Act 

•[Sec 1. — No suit shall be maidatained in any (Jouri of Judicature within any partof the 
British torritorioB in India in which this Act shall be in force, 
Limitation of suits. unless the same ^instituted within the period of^ limitation 

hereinafter made i^^licablc to a suit of that nature, aity Law 
or Regulation tu the Contrary notwithstanding * and the periods of limitation , and the suits 
to which the same respectively shall be applicable, shall be the following, that is to say : — 

• • • • • 

Cl. 12. — To suits for the recovery of immoveable property or of any interest in immoveable 
Limitation of 12 yearM. property to which no other provision of this Act applies— the 
Suits for immoveable pro- period of twelve years from the time the cause of action a||QRe>] 
party. 
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XXV of 1861} oame into force mtx the same date. That Code re-enacted all 
the sections of Act IV of 1840, except section 4 which conferred on Magistrates 
a jurildiotion similar to that conferred on Civil Courts by Act XIV of 1859, 
section 15. The Code, however, repeated the various kinds of property, includ- 
ing fisheries, on the disputed possession of which the Magistrate had juris- 
diction to act, but the Act of 1859 gave the Civil Courts summary jurisdiction 
in cases of illegal dispossession of immoveable property. There is ijo indica- 
tion that the Legislature contemplated any change except the transfer of 
jurisdiction. The term “ immoveable property would include a fishery without 
any straining of language, and it does include a fishery under the definition 
contained in the General Glauses Act, 18G8. In order to exclude a fishery 
from the operation of section 9 of the Specific Belief Act, it is necessary to 
find that there is something repugnant in the subject or context to prevent the 
application of the definition as given in the General Clauses Act. I can find 
nothing repugnant in the Specific Belief Act itself, nor can 1 find that suits for 
the recovery of possession of fisheries were excluded by Act XIV of 1859, 
section 15, so as to enable us to hold that by tlie re-enacment of that section 
in the Specific Belief Act it was intended to alter the previous law, and thus 
to prevent the application of the definition of immoveable property as given in 
the General Glauses Act of 1668. Reference has been made to the Objects and 
Reasons recorded when the Bill which has since become the Specific Belief 
Act was introduced into the Legislative Council. These reasons show an 
intention to [552] re-pnact Act XIV of 1859, section *15. But if any such 
reference to tlie proceedings of the Legislative Council be legitimate, 1 think 
that it would bo appropriate to quote the remarks of Sir B. PEACOCK, who was 
in charge of the Bill, now Act XIV of 1859, and introduced section 15 when 
lhat Bill was under consideration in the Legislative Council. Those were made 
while the Bill was in committee, and the proceedings in committee in those 
days were held in public and were published. It is also important to notice 
that the remarks made by Sir B. Peacock were the only allusion made to sec- 
tion 15, and that that section .was enacted as introduced by him. Sir B. 
Peacock is reported to have said : — “ That he had originally intended to provide 
only for cases of possession disturbed by force or fraud, but upon the advice of 
the Honourable Member for the North-Western Provinces, he had made the 
section general in its application, so that upon proof of dispossession otherwise 
than by due course of law, the Civil Coutt w'ould entertain a suit for the 
recovery of the possession : if a title to the property was set up afterwards, it 
would not in any way be prejudiced by the decision in the possessory suit.” 

He also “ thought sthat the {proposed ciew section would transfer to the 
Civil Court cases of the description which, under Act JV of 1840, were now 
heard by the Magistrate ” [Progeedings of the Legislative Council of India, 
859 (vol. V). Cols. 60, 61.] 

That the law even now, contemplates possession of a fishery being given 
or being maintained is shown by the operatlbn of Regulation Vll of 1822, 
section 14, clause 4, and section 34, which give the Collector summary juris- 
diction over disputes regarding such matters when any particular fishery 
concerns a settlement then being by him. In the absence, therefore, of 
any* direct authority to the contrary, I am inclined to dbhink that no real 
alteration in the law except a transfer of^ jurisdiction was contemplated by the 
Legislature, and that consequently the term immoveable property ” as used 
in section 15 of Act XIV of 1859 should be held to cover the full 
d^^ition subsequently given by the General Clauses Act ; in fact, to include 
aumatters previously dealt with by Magistrates only under Act IV of 1840, 
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t688] section 4, The Legislature, it seems to me, did not intend to depriire 
persons dispossessed of fisheries forcibly or, as it was expressed by Act XIY of 
1859, without due course of law," of the summary remedy that they had 
hitherto enjoyed. If section 9 of the Specific Belief Act stood alone, and it 
be read with the definition of " immoveable property " as given in the General 
Clauses Act, admittedly it would include a fishery as immoveable property 
within that definition. 

It has been lastly contended that the Specific Belief Act does not contem- 
plate suits for possession of a fishery, because the relief to be given in such 
a case would not be one of the reliefs set out in section 5. I cannot admit the 
force of this argument. There is nothing either in section 5 or in the terms of 
the Code of Civil Procedure regarding the execution of decrees in such a case 
which would prevent relief being fully given td a successful party in a suit for 
possession of a fishery as immoveable property. 

I would therefore answer the question put in the affirmative. 

am of opinion that the answer of the Full Bench to the 
questions referred ought to be in the affirmative. 

I had intended to limit myself to shortly expressing concurrence with the 
decisions of the High Courts of Madras and Bombay, and had prepared a short 
judgment expressing that concurrence. But I think I ought, having regard to 
the difference of opinion that exists, to state my reasons in greater detail than 
I had intended to do. • 

The General Clauses Act, in section 2, clause (5), enacts that “ immoveable 
property *' shall include land, benefits to arise out of land, and things attached 
to the earth or permanently fastened to anything attached to the earth. By 
section 2 this is the meaning to be attached to the term in all Acts made 
after the General Glauses Act unless there be something repugnant in the 
subject or context.” 

I take it to be clear that a fishery tn aheno solo is within the definition of 
immoveable property in the General Clauses Act , the words in that definition 
** benefits to arise out of land ” include such a fishery, according to familiar 
legal language , a fishery is a [534] benefit arising out of land covered by 
water.” The definition does not, of course, include easements. 

Section 9 of the Specific Belief Act, is as follows : — 

“If any person is dispossessed without his consent of immoveable 
porperty otherwise than in due course of law, he or any person claiming through 
him may, by suit instituted within six months from the date of the disposses- 
sion, recover possession thereof, notwithstanding any other title that maybe 
set up in such suit. * 

“ Nothing in this section shall bar any person from suing to establish his 
title to such property and to recover possession thereof. 

“No suit under this sectiop shall be brought agliinst the Government. 

“ No appeal shall lie from any order or decree passed in any suit instituted 
under this section, nor shall any review of any such order or decree be allowed.” 

This provision must apply to a fishery 'in aheno co/o, that being imipoveable 
property within tfie definition, unless there be such a repugnancy Is is 
contemplated by section 2 of the General Clauses Act. 

The section contemplates the case of dispossession otherwise than by due 
course of law ; and provides for the recovery of possession in such a ease by a 
summary suit in which, if the previous possession and the dispossessiojjji^gw 
established, the plaintiff is entitled to a decree. ' ’ 
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The first question is Wi^ther any repugnancy e^rists in, or arises from, 
the nature of the property %n question, to a oonstruotion of the section which 
shall make it applicable to such property. 

I understand that the contention with reference to this is, that this 
section cannot apply to incorporeal immoveable property, but only to some 
definite part of the earth's surface ; to immoveable property which is suscep- 
tible d actual physical detention ; that property " visible and corporeal/’ to use 
the English legal language, or tangible immoveable property," to use the 
corresponding expression in Indian law. is alone contemplated by this section. 

[dSd] I own that I should have supposed the contention that the section 
must be held to relate only to corporeal immoveable property to be conclusively 
negatived by the established practice of the Courts in this country. Decrees 
for the possession of jalkars are perfectly common in title suits brought on 
dispossession. What difiiculty can exist as to the possession in a summary 
suit, when there is none in a title suit, 1 am unable to see. But apart from 
this consideration, I think this contention ought not to prevail. 

T think it can only be hold to be true, if it be shown, that the tcArms 
** possession ’’ and ** dispossession " used in the section arc necessarily inapplic- 
able to incorporeal property included in the definition enacted in the General 
Glauses Act If so, they are inapplicable to the property now in question 
before us, which is of course incorporeal. 

Whether or not possession, according to its strict philosophical meaning, 
can be predicated ol •incorporeal property, is a question which, I think, does 
not practically arise before us . it seems to me perfectly immaterial whether or 
not we should affirm that the term is in India strictly applicable to that species 
^f property ; or affirm, on the other hand, that according to Indian law, the 
term possession " when applied to incorporeal property, means ** qudsi* 
possession." One or the other we must, I think, adopt . it is, as it seems to 
me, a mere question of words. In repeated instances the Indian Legislature 
has used the terms “ possession " and dispossession " as applicable to the 
species of property now in question before us without regard to the incorporeal 
nature of it. 

Before I refer to Indian legislation, I should notice the argument derived 
from English law whicli was addressed to us. Much reliance was placed upon 
the proposition that the action of ejectment will not lie in respect of a fishery. 
That is true ; but I own that I do not see l^at it bears upon the question before 
us. If it did, it might perhaps be thought that it proves too much , for it 
would be quite as applicable to a suit on title for the possession of a fishery, 
as to a summary suit founded on possession alone. Yet suits for possession 
of jalkar property, founded on title, are a familiar modern which the rights to 
this sort of property are [fidfi] assorted and maintained. It is also true, as I 
pointed out during the argument, that the procedure in Englisli law, by a writ 
of restitution after forcible entry, is not applicable to incorporeal property ; the 
writ can only be awarded for possession of tepemeiits visible and corporeal — 
see Bussell on Grimes, dth ed., vol. I, p. 414, citing the passage in Hawkins to 
which I referred during the argument. 

It iqnot necessary to discuss the reasons whicli led the Gourts to hold that 
thesA forms of procedure were inapplicable to incorporeal j^roperty. Evan if 
they were held to be so inapplicable, by reason of there being thought to be 
incompatibility between this sort of property and possession, as the word is 
used in English law, they would not furnish an argument applicable in this 
oomtry, if it be the case, as I shall presently show that it is, that the Indian 
Le^lature has repeatedly acted on the contrary principle. 
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Bub it is clear that in English Courts of Equity, a possessory suit may 
well lie in respect of an incorporeal tenement, although, in England, such a 
suit is rare. Possessory suits are referred to in the judgments of Lord Selborne 
at page 146, and of Lord O’Hagan at page 163, in the case of Neill v. Duke of 
Devonshire [(L. B., 8 Ap. Ca., 135 (146), (163)J in which the question before the 
House of Lords turned chiefly upon the admissibility in evidence of decrees in 
possessory suits brought in respect of two several fisheries in the river Black- 
water and in which such decrees were held admissible in evidence as proof of 
former possession. In that case also the case of Hemphill v. M'Kenna (3 Dr. 
and War., 183) before Lord Chancellor SUGDEN, which was a possessory suit 
with respect to a ferry, is mentioned : also, of course, relating to a property 
incorporeal in its nature. 

It seems to me that a suit such as the possessory suits, the effect of the 
decrees in which the House of Lords had to consider in that case, is precisely 
so far as the principle now under consideration goes, the same as that which it 
is contended cannot possibly lie under section 9 of the Specific- Belief Act. 
The* nature of the property, and the character of the remedy, are the same : 
it may be, though 1 should doubt it, that a less degree of [397] disturbance 
would justify the interference of the Courts in such a possessory suit than 
would be required under the Specific Belief Act . and no doubt, to maintain a 
possessory suit, proof of three years’ peaceable possession was necessary, but 
neither of these considerations affects the principle. 

I now refer to some of the enactments of the Inflian Legislature which 
show that according to Indian legal language possession ” may bo had, and 
may be restored ; that dispossession " may take place of immoveable property 
of the kind now under consideration. Act IV of 1840 was referred to during 
the argument by Mr. Justice Prinsep. Section 2 of that Act is as follows. — 

“ And it 18 hereby enacted, that whenever any Magistrate or other officer 
exercising the powers of a Magistrate may be certified that a dispute likely to 
induce a breach of the peace exists concerning any land, premises, water, 
fisheries, crops, or other produce of land, within the limits of his jurisdiction, 
he shall record a proceeding stating the grounds of his being so certified, and 
shall call on all parties concerned in such dispute (whether proprietors, depen- 
dent taluqdars, farmers, under-farmers, raiyats or other persons) to attend his 
Court in person, or by agent, within a reasonable time, and to give in a written 
statement of their respective claims as respects the fact of actual possession of 
the subject of dispute. And the Magistrate or other officer as aforesaid shall 
without reference to the merits of the claims of any party to a right of posses- 
sion proceed to enquire what party was in possession of the subject of 
dispute when the dispute arose, and after satisfying himself upon that point 
shall record a proceeding declaring the party whom ho may decide to have 
been in such possession to be entitled to retain possession until ousted by due 
course of law, and forbidding all disturbance of possession until such time ; 
and, if necessary, the Magistrate or other officer as aforesaid shall put such 
party into possession, and maintain him in possession until the rights of the 
parties disputing be determined by a competent Court.” ^ 

Section 4 of that Act enacts that if any party shall complaif to a 
Magistrate . . . that he has been without authority of law forcibly dispossessed 
of any land, premises, water, fisheries, crops, or other produce of lands 
within the jurisdiction of such [368] Magistrate . . . whether the same 
were possessed by such party as proprietor . . . raiyat, or otherwise,” the Magis- 
trate shall call upon the parties complained against to make defence, and if .the 
complaint appears to him to be substantiated, “ be shall record a proceeding 
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ordering the party complaining to be put again into possession of the subject of 
dispute and maintained in possession until the right to possession be determined 
by a competent Court.” 

Act IV of 1840 was repealed by Act XVII of 1862 from the 1st of January 
1862. Section 318 of the Code of Criminal Procedure of 1861 took the place 
of s. 2 of the A(^ of 1840, and that section is made applicable to disputes 
concerning land, premises, water, fisherie!>, etc , and provision is made for an 
order relating to possession of the subject-matter of the dispute. Section 530 
of the Criminal Procedure Code of 1872 contains similar provisions still applic- 
able to fisheries amongst other things. The Code of Criminal Procedure of 1882 
in s. 145, substituted for s. 530 of the Code of 1872, restricts for the first 
time the? powers of the Magistrate in such cases to tangible immoveable 
property. So far as to the crinfinal law. 

By Regulation VII of 1822, section XIV clause 4, if any person shall 
complain to a Collector or other officer making or revising the settlement 
of any mehdl that he has been wrongfully dispossessed from any lands, premises, 
. . . fisheries ... or that he has been wrongfully disturbed in the possession 
thereof, it shall bo competentT to the Collector ... to enquire . . . and to 
restore or confirm him.” — See also s. 34. This Regulation is, of course, 
still in force. In Bombay similar powers wore conferred by Act XVI of 1838 
upon the Revenue Courts, and by the Bombay Mamlutdars Act, V of 1864, 
s. 1, the mamlutdars had power to give immediate possession of all lands, 
crops, trees, fisheries to any parties dispossessed of the same or of the 
profits thereof otherwise than in due course of law. 

It seems to me clear that thoterms ''possession ” and " dispossession ” are, 
according to the established use ot those terms by the Legislature here, properly 
applicable to the property in question in this case, and, I would add, to all 
property which is within the definition of "immoveable” intbe General Clauses 
Act whether [559] such property be " corporeal,” or " tangible,” or not : and 
that there is nothing m ' the nature of it repugnant to a construction of 
s. 9 of the Specific Relief Act, which shall make that section applicable to it. 

I see no answer to Chief Justice Sargent’s observation that had it been the 
intention of the Legislature to exclude incorporeal rights from the operation 
of s. 9, wo might expect that it would have been done in express terms, 
or by confining the section to "tangible” immoveable property as is done in 
s. 145 of the Criminal Procedure Code [I- L. R., 12 Bom., 221 (225)J . 

I know of no decision that s. 15 of Act XIV of 1859 is not applicable 
to this species of property. The decision iif Haro Dyal Bose v. Krista Gobiiid 
Setn (17 W R., 70), lelated to a right of way and is course inapplicable, 
and were a question similar to the question there decided to arise under the 
Specific Relief Act, s, 9, it must be decided in the same way, since 
easements are not within ^he definition of immoveable property in the General 
Clauses Act. 1 do not think, however, that a •decision either way under Act 
XIV of 1859, s. 15, could affect the question before us. We are here 
construing an Act passed after the General Clauses Act, by the definition in 
which we are imperatively bound, in the absence of any repugnancy such as 
is coAtemplated by s. 2 of that Act. ^ 

I think I ought to express, with great respect, my dissent from the opinion 
(not, I think, suggested in argument) that in the language of Act XIV of 1859 
a distinction is made between immoveable property, and interests in immove- 
able property, as different classes of property : I dissent, too, from the opinion 
that such a distinction was affirmed by judicial decision. 
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Then with regard to any supposed repugnancy arising from the context, 
that, I think, could only arise if it should appear that the nature of the relief 
provided by the Act is repugnant to the character of the property in question, 
and this, it seems to me, cannot for a moment be contended. In decrees in 
suits on title for possession of jalkars possession is in practice habitually 
awarded to the plaintiff, if successful. But even were this not so, the relief 
in s. 5 (6) and (c) is, I think, appropriate to the nature of incorporeal 
property ; it is granted by the issue of an [800] injunction, just as the interdict 
was issued to protect the -possession of incorporeal rights under the Civil 
law, a remedy which was by that law given in the case of servitudes including 
what we call easements : just as a possessory suit has been held [Anonymous 
(2 Ves. Sen (4th ed., 1818), p. 415, noto),l to apply to water-courses. 

I have been led to deal with this case at some length. I do not see how 
that could be avoided if the question was to be gone into at all. It is an 
important one, if for no other reason, for this that the jalkar property in 
Bengal is of great extent and value, and it is a question of serious.importance 
whether the possession of such property is or is not within the protection 
.afforded by a summary suit under s. 9. Jajkar rights are, I believe, often 
settled as separate estates , are sometimes liable to be sold for arrears of 
revenue, and are habitually treated (as according to the view T take they ought 
to be) as immoveable property as fully as any property can be. It is a serious 
tdatter to the owners of such property if they are, under the law as it now 
stands, without any sbrnmary remedy for dispossession unless when such dis- 
possession is brought about by criminal force, in respect of which a conviction 
has taken place-— see s. 522, Criminal Procedure Code That, I think, 
must be the result, if the questions referred are answered in the negative. 

It was proposed to use the Objects and Beasons of the Bill, before it 
became law, to show that the section had no application here. One of the 
learned Judges of this Bench holds that this may be done. I have repeatedly 
known it to be held inadmissible in argument in this Court, both in Full 
Benches and in Division Benches. The point is not for decision before this 
Full Bench and cannot be here decided, and I shall say nothing more upon it 
than that, should it come for decision before any Bench of which I am a 
member, 1 shall feel a difficulty in adhering to my own opinion that the Objects 
and Beasons of a Bill should npt ho looked at, in the face of the opinion of 
Chief Justice Sargent and Mr. Justice Bayley, which I of course regard with 
the utmost deference. 

I should add, however, that I do not think that, in the present case, there 
is any ambiguity or difficulty in th^ terms of the Act [861] which should lead 
the Court to refer to %ny proceedings of the Legislature which might, according 
to whatever the correct practice of the Court may be, be otherwise properly 
consulted. 

I would answer the questions referred in the affirmative. 

0*Kinealy, J. — It appeals from the record of this case that Fadu Jhala 
brought a suit against Gour Mohun Jhala and others in the Court of the 
Munsif of Netrokona is the district of Myi&ensingh, under section 9 of the 
Bpeoiffc Belief Act (Act I of 1877), for possession of a jalkar. Admittedly, 
plaintiff hud no jight to the soil where the fishery existed, and the Munsif 
being of opinion that such a suit did not fall within the purview of that section, 
dismissed it. 

The plaintiff did not appeal, but he obtained a rule in this Court calling 
upon the other side to show cause why the judgment of the Munsif shpuld 
not be set aside on the ground, that he had deolined to exercise a jurisdiction 
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under which he IHl 6 ompete 1 :^t to try the case. But the Munaif had juris- 
diotion over the aiHS^t-matter of the litigation, he exercised that jurisdiction, 
tried the case and decided it, and though his decision may be wrong, yet, as 
poihted out in In re Bagram (90 W. B., 10), Amir Hassan Khan v. Sheo Baksh 
SiHgh (I. L. B., 11 Gal., 6), it is not subject to revision. 

Two views have been taken of the scope of section 9 of the Specific 
Belief Act. In the case of Bhundal PaMa v. Pandol Pos Patti (I. L. B., 
12 Bom , 221), it was held that the right to fish in another man's land fell within 
the section ; and the principle of that decision was followed in the case of 
Krishna v. Ahilanda (I. L. B., 13 Mad., 54). On the other hand, in the case 
of Natabar Parue v. Ktthtf Panie (I. L. B., IR Cal., 80), it was held by a 
Division Bench of this Court that the right of fishing in land which is 
the property of another, is not •immoveable property within the meaning of 
that section. 

In this state of the authorities the Judges of the Division Bench who 
heard the rule referred the following question for our decision : — 

“ Whether a suit for the possession of a right to fish in a kbal, the soil of 
which belongs to a person Other than the plaintiff, or [662 J does not 
belong to the plaintiff, comes within the provisions of section 9 of the Specific 
Belief Act ? ” 

In order to arrive at a proper decision of the question, it is necessary to 
go back to Act XIV of 1859, from the 15th and 17th*sections of which Act 
section 9 of the Specific Belief Act was taken. Clause 12 of section 1 of that 
Act declared that in suits for the recovery of immoveable property or of any 
interest in immoveable property to which no other provision of the Act applied, 
the period of 12 years from the time of the cause of action was the period of 
limitation , and section 15 provided that if any person was dispossessed of 
immoveable property, he could institute a suit to recover possession of such 
property within six months from the date of dispossession. There were thus 
two classes of suits dealt with in the Act separately and distinctly ; one class 
referred to immoveable property only ; the other not referring to immoveable 
property but what was termed an interest in immoveable property. 

The distinction between these two kinds of property was the subject of 
several decisions under that Act. One of the most elaborate discussions is to 
be found in the case of The Collector of Thafia v. Krishnanuth Govind [I. L. B., 
5 Bom., 322 (335)]. There Mr. Justice Melvill, referring to clause 12, 
section 1 of Act XIY of 1859, held that the terms * immoveable property ' 
and * interest in immoveable property ' are to be held to include not only lands 
and houses, and such other things as are ph^'sioally incapable of being moved, 
but also such incorporeal hereditaments as issue out of, 0r are connected with, 
immoveable property, properly so celled, and, therefore, to use the language of 
the old English lawyers, ' savour of the realty.’ Incorporeal hereditaments, 
which are of a purely personal nature, and do not savour of the realty, are 
moveable property. If regard be had only to ordinary principles of construction, 
it will not generally be difficul^Lto say within which of these two classes the 
Bubject-mattei of a suit should^e placed. Bights of common, rights of way, 
and other profits in aheno solo, rents, pensions and annuities secured upon 
land,~all these clearly constitute an interest in immoveable piwperty. Pensions 
and [668] annuities not secured upon land, houses, or the like, as clearly do 
not constitute such an interest." 

In that case there was a difference of opinion between the Chief Justice 
'‘and Mr. Justice Melvill as to whether the subject-matter of the suit was an 
interest in immoveable property^ This difference of opinion was decided 
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ultimately in favour of the opinion held by the Chief Justice, but the decision 
in no way turned upon any distinction between immoveable property and an 
interest in immoveable property. 

A similar opinion in regard to the same words was expressed by a Division 
Bench of this Court in the case of Lalla Gobind Suhaye v. Munohur Mtsser 
[1 W. B., 65 (66)] in which it was held that the words " interest in immoveable 
property " used in clause 12, section 1 of Act XIV of 1859, referred to an estate 
or interest less than the fee-siAple which a party might have in the corpus of 
any property. It is clear, therefore, that if the principle of these judgments 
be followed, a right to open a water-course or an easement as was held in 
Oodoyessurec v. Huro Kishore Dutt (4 W. R., 107) and Mohant Deo Surun 
Voory v. Moonshee Mahomed Ismail (24 W. B., 300) would not be immoveable 
property, but only an interest in it ; and the sr.mo conclusion must be drawn 
in regard to fisheries in the property of another — Parbutty Nath Boy Chowdhry 
v. Madho Faroe (I. L. B., 3 Cal., 276). 

The very few decisions which we have in regard to section 15 of that Act 
> are in favour of the same view. In the case of Kalee Ghiinder Seiny. Adoo 
Shaik (9 W. B., 602), Mr. Justice Pheab, in delivering the judgment of the 
Division Bench, said, in regard to this section, — “ We think that it was intended 
by that section solely to give a special remedy for a particular kind of grievance, 
supposing the party aggrieved chose to go into Court for the purpose within a 
very limited time, naipely, six months. Were it not for the advantages given 
by that Act, it might happen that a person in undisturbed possession of landed 
property might be turned out by a stranger, and might not be able to get back 
again without invoking the assistance of a Court of Law.” And in [564] the 
case of Ilaro Dyal Bose v. Kristo Gobind Sent (17 W, R,, 70), it was held that 
a right of way did not fall within the section. 

Thus we see that, so long as Act XIY of 1859 was in force, the words 
“ immoveable property ” in that Act were never hold to include easements and 
rights in the lands of others. 

Section 15 of Act XIV of 1859 was repealed by the Specific Relief Act (I of 
1877), but re-enacted in almost the same language , and what we have now to 
decide is, what is the meaning of the words immoveable property ” in s. 9 of 
the latter Act ? We know chat, up to the date of the passing of that Act, they 
were never held to cover rights of the nature referred to in the present suit. 
Whether the Legislature intended that the words “immoveable property,” which 
had already had a meaning determined by the Courts of Justice, should be used 
in that sense or in some other sense, is the question for our decision. 

Section 5 of the Specific Bolief Act provides different kinds of specific 
relief, and the first isrby taking possession of certain property and delivering 
it to the claimant ; so thatwe see that the Act did not cover all kinds of property, 
moveable and immoveable, but only such as were capable of being taken 
possession of, and of which possession could be delivered. It is unnecessary, at 
present, to refer to the other modes of relief given in s. 5. Section 8 shows clearly 
that a person entitled to possession of specific immoveable property may recover 
it in the ordinary manner provided by the Code of Civil Procedure. In s. 9 
the word “ specific ” does not appear, but looking, at s. 5 and at s. 8 of the Act, 
the words “ immoveable property ” in s. 9 have, in my opinion, the same m(6aning 
as the words “ specific immoveable property ” in s. 8. 

We find in the Procedure Code the same distinction between im- 
moveable property and an interest in immoveable property as existed in Act 
XIV of 1859. Section 16 clearly distinguishes between these two classes 
of suits. The change was introduced in the Code |of 1877. During that 
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year there was a general revision of the Codes, and the Acts relating to 
speoifio relief, oivil procedure, and limitation were passed within a limited 
£565] period. All these Acts must^ if possible, be read as consistent with each , 
other, and we should expect from sections 50 and 54 of the Code that, as is the 
case, the distinction between suits for immoveable property and suits for an 
interest in it referred to in the Limitation Act correspond to a similar distinc- 
tion in the Code of Civil Procedure. 

In the same way the further division of immoveable property into two 
sub-divisions, namely, specific immoveable property and immoveable property 
(not specific), is found both in the Specific Belief Act and the Code of Civil 
Procedure, and for the first time. On turning, as directed in section 8, to the 
present Code of Civil Procedure, which on this point does not differ from the 
Code of 1877, to find what property comes under the description “specific 
immoveable property,” we find, for the first time, in No. 94 of Schedule IV of 
that Code„ the forms of plaints in suits for specific immoveable property, and 
they all refer to houses or estates in land. The current of decisions and the 
legislation in regard to fisheries m the soil of another is in favour of the same 
view. Before the passing of Act IX of 1871, such fisheries were looked upon 
by their Lordships of the Privy Council as incorporeal hereditaments, importing 
no right to the soil— Fortes v. Meer Mahomed Hossein (lil B. L. B., 210); 
Barada/iant Boy v. Chandra Kumar Roy [2 B. L. B. (P.C.), ij ; and under Act 
IX of 1871, they were looked upon as an interest in immoveable property for 
the purposes of limitation. When this Act was with other Acts recast in 1877, 
they vrere reduced to the position of easements — not only for the purpose of 
hraitation, but also in regard to their nature and mode of acquisition — Chundee 
Churn Boy v. Shih Chunder Mundul (I. L B., 6 Cal., 946). If, therefore, 
section 9 of Act 1 of 1877 applied to such rights, we should have this anomalous 
condition of things, that in a possessory action they would be dealt with as 
specific immoveable property, while in suits on title they would be treated as 
easements, and ih each case the* proof would he essentially diff’erent. in the 
possessory action previous possession would suffice, while in an action on title, 
possession would not enter into the question, and instead of [d66] getting a 
title by 12 years’ adverse possession, the plaintiff would be compelled to prove 
20 years’ “ user ” of the right — Chuudee Churn Boy v. Shib Chunder Mundul 
(I L. B., 5 (Jal., 945), Lachmeswar Singh v. Manowar Hossein (1. L. B., 

19 Cal., 253 ; L. B., 19 l.A.* 48). Nor is this anomalous result confined to those 
Acts. There is another General Act, namely, Act IV of 1882, which deals 
with the transfers of property. By it property of every kind (moveable and 
immoveable) may be transferred subject to certain excupbions, and one of them 
is, that an easement cannot be transferred without the uominant lieritage. An 
easement with which the interest in the present litigation is ranked is conse- 
quently an interest of the lowest grade of the weakest kind. But although 
every kind of immoveable* property is, subject to the limitation prescribed by 
section 6 of that Act, capable of being transferred, every kind of immoveable 
property which is transferable cannot be the subiect of a mortgage. The law 
confines the right of mortgage to “ specific immoveable property.” If the view 
contended for by the party who obtained this rule be correct, we are forced to 
hold that easements, though incapable of transfer, can be subject-matter of 
a mortgage. These are the only Acts in wiiich the words “ specific immoveable 
property” are found. So far, therefore, as *can he gathered from a comparison 
of these Acts, it would appear that the Legislature in 1877 decided on dividing 
immoveable property into two classes, “ specific immoveable property” and 
“ordinary immoveable property (not specific),” and described the higher class, 
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namely, specific immoveable property, as land or property in the nature ot land, 
and limited the possessory action given by section 9, Act I of 1877, to property 
ot this nature. 

This opinion is strengthened by the second portion of Chapter 1, which refers 
to an action in detinue, namely, the possession of specific moveable property. 
The nature of this action, which was introduced from the English law, is well 
known. It would not lie for moveables which were mixed up and not ascertained ; 
nor does it lie now under seciSon 11 of the Specific Relief Act. It would 
only lie for some particular article of moveable propertv capable of being seized 
and delivered up k) the winning party. Moreover, [)67] it appears clear 
that, in legard, at least, to some incorporeal rights, the Legislature of the 
period did not think that jiossossion under section 9 of the Specific Relief Act 
was proper foiTJ) of relief. Section /jI of that Act lefers to injunctions, and 
under illustration (p) of tliat section it would appear that a declaration and 
injunction would he the proper foiin of relief , an if w^e compare this with the 
forms in Schedule fV of tlie Procedure Code, there is reason to conphide that 
the Jjegislature of the period intended to afiord nothing more than the ordinary 
relief given by English law foi injuries to incorporeal rights, namely, damages 
for trespass and injunction, but not possession. 

At the hearing of the case the pleader who showed cause against the rule 
asked leave to refer to the Statement of Objects and Reasons made by the Legal 
Member of Council in the Specific Relief Bill winch he introduced m the Council. 
Upon luung asked whether he pressed to iiave the document referred to, 
he withdrew his lequest. Perhaps it might be considered from the manner in 
which it was met, and from the withdrawal of his request, that there is some 
legal objection to a Judge referring to the document, and it is in order to show 
that none exists that I refer to the several cases in which tlie proceedings of 
the Legislative Council have been referred to. 

^ In the case of ShaiJc Moosn v. Shaik En^a [(T. L. R., 8 Bom., 241 (247)] , 
the'question as to W'hether the Objects and Reasons of a Bill could be referred to 
was raised and decided at page 247 There SARGENT, C.J., in delivering the 
judgment of the Court said ; “ On the authority of In re Meiv (31 L. J. Bkcy., 
87), I think the objects and reasons may be referred to. I think they may be 
regarded as in the s.^me jiosition as the documents permitted to be used in 
that case. I would, however, base mv decision on the established practice 
of this Court, wdiere it has ior many years been our custom, in cases like 
the present, to refer to the Objects and Reasons presented to the Legislature. 
Here we are asked to look at them for the purpose of ascertaining the intention 
of the Legislature in a case in whicii that intention, so far as appears from the 
Act itself, appears doubtful. Considering that these Objects and Reasons are 
really the formal statement made by the Legal Member of Council who 
introduced the Bill, I think [368] we cannot refuse to allow them to be used. 
1 do not, however, think we can go further and look at the various forms in 
which the Bill was brought before the Legislature." Again, in the case of Yesu 
Eamjt Kalnath v. Halkrishna Jjakshman (I. L. R., 15 Bom., 683), the Chief 
Justice in delivering judgfnent said : “ We may, however, draw attention (as has 
been frequently done in deciding difficult questions of construction arising on 
Acts of the Indian legislature) to the last report of the Special Committee to 
whom the Bill was referred during the passing of the Act of 1887 through the 
Legislative Council (see Volume XVI, page 466, of Proceedings of the Legislative 
Council), which points to the conclusion that the words 'bond fide* were advisedly 
omitted from the article, to exclude the possible inference that absence of such 
notice was necessary to enable the purchaser to avail himself of the article." 
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So far, therefore, as the*' Bombay Presidency is concerned, reference to 
some of the proceedings of the Legislative Council has been allowed from a 
very long time to be made even bv Counsel, and this is the settled practice in 
that Court. 

Nor is there much reason to conclude that the question is on a less hrm 
basis in regard to Bengal. So far back as 1883, in the case of Moothora Kant 
IShaw V. The India General titeayn Navigatioi% Vo. fJ. L. R., 10 Cal., IGGj, Mr. 
Justice PlilNSKP, though considering it then unusual, referred to the Objects 
and Reasons of the Contract .\ct in order to find out the intention of the Legis- 
lature , and in the case ol Queen- Empress v Knrtik Ch under Das (L L. R. 
14 (Jal., 721), the Judges constituting a Full Bench of tins Court, in dealing 
Ivith the intention of the Legislature, said at page 728 : “ But we 
thought it right from the proceedings of the Legislative Council at the time 
this measure was in preparation to obtain such light as they could throw on the 
intention and scope of tha section in question Such a course has been 
more than once taken by the Courts here in recent times , and in a case of 
such dillicultv and importance as this appeared to be we lelt hound to adojit 
it ” Suhsequentlv, after leferring to the two roporis made hy the Legislative 
Council, the Judges decided the question before them. 

If the report of these case^^ are correct, in neither ot them was any 
reference 'made to the proceedings of the Legislative Assemldv during tiie 
course of argument. , • 

It would, therefore, appear that uhli^ss these two Full Bench decisions ai’e 
overruled, wliich cannot be done hy am Pull Bench o( this Couit, like the 
present, that the right of a Judge to refer to some oL the proceedings of the 
Legislative Council m order to arrive at the intention ol tlio Legislature, 
cannot now be questioned in this Pull Bench. 

If then we turn to the Objects and Reasons assigned by Sir Akthuu 
HoBHOUSE when introducing the Bill for Specific Rebel, a Bill which was 
carried in the form in which it was lutioduced, we find in paragraph 4 the 
following statement : — “The chapter relating to the recovery of possession of 
specific property embodies the English rules as to detinue, and the useful 
provision of the Indian Act XIV of 1H59, section IG, as to tho right of persons 
informally dispossessed of land to recover pbssossion by a sumniary suit Words 
have been introduced to show expressly that this provision does not apj)]> to 
lands claimed to belong to CoviuiinuMil,, This exemption in effccl. ivsultofl from 
section 17 ol Act XIV of 1859 ((jazetU of Imiiu, Dec. 11, 1875, Fart V. p. 258).” 

Ileie, then, wo liave an express statement that in the opinion of the 
Member of Council who introduced the Bill, Act Siv of 1859, section 15, 
referred to persons informally dispossessed of land, lie did not say it referied 
to immoveable property in general, and the manner in which ho framed the 
forms in the Piooedure* Code is opposed to the idea that tins was his view. 
There seems nothing unreasonable in supposing that tho Legal Member was as 
well aware of the General Clauses Act as we are. It was in confoimity with 
this interpretation that he introduced that section into section 9 of the Specific 
Relief Act. This intention may bo assumed to have been known to all tlie 
Members of Council when the Bill was introduced and tbe^section was passed 
as it stood in the Bill. If the subject-matter under consideration were the 
intention of parties to an agreement, the evidenoe would be conclusive, and as 
it is, it seems almost conclusive as to the intention of the members constituting 
the Ijegislative Assembly as to the [8703 object of the Act. It would therefore 
appear that the words “ immoveable property ” in section 9 of Act 1 of 1877, 
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do not include rights of the nature invoWed in this litigation. The conclusion 
at which, in my opinion, we should arrive is, that the rul6 should be discharged. 

Ghose, J.— I am of opinion that a suit for the possession of a right to fish 
in a khal, the soil of which belongs to another person, does not come within 
section 9 at the Specific Belief Act , but I must confess that it is after some 
hesitation that I have arrived at this conclusion. The hesitation has been 
owing ohiefiy to the fact that a case like this was cognizable by a Criminal 
Court under section 4, Act IV of 1S40 ; and section 15, Act XIV of 1859 (re- 
enacted in section 9 of the Specific Belief Act) suggests the idea that the 
Legislature in framing that section probably intended to transfer to the Civil 
Court the summary powers which were then vested in the Criminal Courts in 
oases mentioned in section 4, Act TV of 1840 — oases relating not only to land# 
and other immoveable properties of that nature, but also oases of the other 
descriptions, z.e., fisheries, etc., refe>red to therein. But I observe that section 
4 of Act IV of 1840 was not repealed by Act XIV of 1859, and apparently the 
Criminal Courts, notwithstanding section 15 of that Act, continued to have 
the summary powers vested in them by section 4, Act IV of 1840, until the 
passing of the Criminal Procedure Code Act, XXV of 1861, when the said 
powers were practically taken away, there being no section in the Criminal 
Procedure Code corresponding to section 4 of Act IV of 1840, and section 318 
of the Code being limited to oases where, in consequence of disputes relating to 
possession of immoveable property, one ol the parties had to be maintained in 
possession. Act IV of 1840 wau not, however, expressly repealed until the 
passing of Act XVII of 1862. It seems to me, therefore, that it ftould not 
be rightly said that the summary powers of restoring a party to possession of 
lands, fisheries, etc., were transferred from the Criminal Courts to the 
Civil Courts. It will also bo observed that the language of section 15, 
Act XIV of 1859, is somewhat different from section 4, Act IV of 1B4Q. 
The former uses the words immoveable property," the la^er, land, premises, 
water, fisheries, crops or other produce of land " ; and I am not prepared to 
[571] say that the Jjegislature, in using the words immoveable property " in 
section 15 meant to refer exactly to the same classes of cases which were 
mentioned in section 4, Act IV of 1840. 

The General Clauses Act was not passed until some years afterwards ; and 
although no doubt a fishery, or a right to fish in another person’s property, 
may be brought within the definition of immoveable property," as given in 
that Act, still the question is w^hether section 15, Act XIV of 1859, contemplated, 
and section 9 of the Specific Belief Act contemplates, cases where the party 
aggrieved does not and cannot claim actual or pliysical possession of the 
immoveable property, abut merely claims a certain interest in immoveable 
property," or a right with respect to it. I agree with the CHIEF JUSTICE and 
O’Kieealy, J., whose judgments I have had the opportunity of reading, in 
thinking that the section refers only to such projgerties of which physical 
possession could be delivered — and this is substantially the view that was 
expressed in Haro Dyal Bose v. Kristo Gcbind Sein (17 W. B., 70), a case under 
section 16, Act XIV of 1859, and in Tarim Mohun Mozumdar v, Ounga Proschd 
Chiickerbutty (I. L. B., 14 Gal,, 649) with reference to section 9 of the Specific 
Belief Act. And ^is view seems to be supported by the objects and reasons 
given by the then Law Member of the Legislative Council, when he introduced 
the Bill for Specific Belief. The words which occur therein are : — 

The chapter relating to the recovery of possession of specific property 
embodies the English rules as to detinue and the useful provisions of the Indian 
Act XIV ol 1859, section 16, as to the right of persons informally dispossessed 


828 



GOTtB MonuK jdALA ko. [l892] ... t.L.R. 19 Gal. 579 

of land to recover possession by ft summary suit {Gaeette of India, Dee. 11, 
1876, Part V, p. 258).” 

The words “recovery of possession of specific prc*)erty”, “ informally 
dispossessed of land”, are to my mind significant as indicating the intention of 
the Legislature. And I might here say that 1 agree with O'KlNEALY, J., in 
thinking that in determining what was the intention of the Legislature, we 
might properly refer to the objects and reasons. 

It has been said that, although no actual possession of the property could 
be delivered to the party aggrieved in a case under [572] section 9, still specific 
relief could be given by injunction in one of the two modes (6) and (c) indicated 
by section 5 of the Aet. These two clauses speak of an “ obligation ” to do, or 
toVefrain from doing, an act ; and they, therefore, presuppose a determination 
of the question of the legal obligation of the party upon whom an order for 
specific relief is to be made ; but I do not think that the Civil Court in a case 
under section 9 could be called upon to determine [as I think it would be bound 
to determizte if an order under clauses (6) or {c) has to be made i the question 
whether the defendant is under an “ obligation ” to allow the plaintiff to fish or 
to refrain from obstructing him to fish. The enquiry under section 9 is 

expressly a summary enquiry : it says, “ If a person is dispossessed he 

may recover possession thereof, notwithstanding any other title that may be 
set up in such suit.” So that the section itself precludes the determination of 
the question of the “ obligation ” of the defendant. I aiu inclined to think that 
clause {a) in section 5^s the only clause which provides for the specific relief 
contemplated by section 9 of the Act, viz., “ by taking possession of certain 
property and delivering it to a claimant.” 

Petheram, C.J. — As the opinion of the majority of the Court is that the 
suit is not maintainable under the Act, the rule will be discharged. We make 
no order as to costs. 

% 

A A.C. ^ Buie discharged. 


NOTES. 

(In (1897) 24 Gal., 449 ; (1899) 23 Bom., 673 ; (1902) 29 Gal., 614 ; (1001) 29 Gal., 1 tho 
rulings wore similar, but the rulings in (1895) 5 M.L.J., 95 ; (1004) 28 Mad., 238 wero difie- 
rent, as regards the scope of sec. 0, specific Belief Act, 1877. 

As regard^ the nature of Jalkof etc., see also (1895) 23 Gal., 55 ; (1904) 31 Cal., 937 ; 
(1892) 20 Gal., 446.] 
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CRIMINAL MOTION. 

The 20th April, 1892. 

Present : 

Sir W. Comer Fbtheram, Kt., Chief .Iusticb, Mr. Justice 
Norris, and Mr. Justice Beverley. 

Madan Mohan Biswas Petitioner 

versus 

Quoen>£mpress Opposite Party. 

Unlawful compulsory labour — Cuminal foice — Slavery — Wrongful confine- 
ment — Penal Code (Act XLV of 1800), ss. 84i, 362, 370 an<L374, 

Tho iiccu^cd induced tho compUinants, who ho alleged were indebted to him in 
various sums of money, to consent to live on hi*, premises and to ^578] work off their 
debts The complainants were to, and did in fact, receive no pay, but wore fed by the 
accused as bis servants. He insisted on thoir working for him, and punished them by boat- 
ing them if they did not do so The complainants in addition alleged that thew were 
prevented leaving the accused's premises, and that they were locked up at night On these 
allegations the accused was convicted by the First Court of offences# under sections 1144, 370 
and 374 of the Penal Code. On appeal the convictions under the two former sections were 
quashed, the evidence as to detention being disbelieved, but that under section 374 was 
up-held, oil the ground, that by magnifying the complainants' debts to him and never snltling 
their accoun^is, the accused had unlawfully compelled them to go on working for him against 
their wills. 

On a rule to show cause why the conviuliou should not be quashed. 

Held (by PETHEUAM, C J , and Beveuley, J ), that the conviction w.is erroneous and 
must be set aside. 

PETHERAM, C.J. — A person who insists that another, who has consented to servo 
him, shall perform his work, docs not unlawfulU compel such person to labour against 
his will within the meaning of section 374 of the Penal Code, because it is a thing 
which such person has agreed to do , but^f he assault such person for not working to his 
satisfaction, ho commits an offence punishable under section 362. 

Held by NOBIllS, J —That upon the facts of the case the eoiiiplainants never gave their 
full free consent to work and labour for tho accused, and that the accused therefore did 
unlawfully compel them to labour again^i their wills, and that the conviction under s. 374 
was right* « 

This case arose under the following circumstances One Mr. Brodrick, 
who was in charge of the Nowgong Police, while out on inspection at Dhur- 
rumtal, received certain information regarding tho, petitioner, Madan Mohan 
Biswas, in consequence of w^iich ho proceeded to the premises of Madan 
Mohan the accused. There he inspected the cooly-lines, visited the house in 
which the complainants* Honto Lahang, Hoibori Lahingani and Bagi Musul- 
mani were said to be confined at night, and also saw marks of ill-usage on their 
persons. Madan ]^ohan was arrested and eventually placed on his trial tiefore 
the Deputy Commissioner of Nowgong. He was charged with offences under 
88. 344, 370 and 3Wj)f th e Pen al Code for having detained the complainants 

* Oriiainal Rule No, 66 of 1892, against the order passed by A. A. Waoe, Esq., Judge of 
the Assam Valley Districts, dated the 14th of November 1891, modifying the order passed by 
Major A. Gray, Deputy 0ommi88ioner.of Nowgong, dated the 28th of September 1891. 
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as slaves, for having wrongfulfy ooniined them for a period considerably 
exceeding ten days, and for having for a considerable period past unlawfully 
compelled them to labour against their wills. 

[374] The evidence showed that the complainant Honto Lahang had 
borrowed some money from Madan Mohan on the understanding that he was 
to work off that amount in labour. He had first lived in his own house, but 
was subsequently removed to the premises of Madan Mohan to work The 
complainants Hoibori and Bagi Musulmani both lived in the premises of 
Madan Mohan with their husbands and children, and on the death of their 
husbands, Madan Mohan made them work off the debts alleged to be due 
to him hy their husbands. All the three complainants asserted that Madan 
Mohan insisted upon their working for him, and punished them by beating 
them if they did not do so. 

The Deputy Commissioner. convicted ^Eadan Mohan under eacli of the 
above sections, and sentenced him to one year’s rigorous imprisonment and a 
fine of Rs. 500. On appeal the tTudge of the Assam Valley Districts acquitted 
him of keeping the complainants in confinement and slavery, but uphold the 
conviction and sentence under s. 374 of the Indian Penal Code, for having 
unlawfully compelled them to labour against their wills. 

The accused then applied to the High Court (Bevbbley and IIlLL, JJ.) 
for a lule to set aside the above conviction and sentence upon amongst other 
grounds, that as the learned Judge had disbelieved thd evidence adduced in 
support ot the chargdls under ss. 344 and 370 of the Penal Code, he ought for 
the same reasons to have disbelieved the evidence adduced in support of the 
remaining charge. 

Upon that application a rule was issued which came on for hearing 
before a Bench consisting of NoRRIS and Beverlbv, JJ., when the following 
judgement was delivered by 

Beverley, J. — 1 am of opinion that the rule should be made absolute and 
the conviction set aside, first, on the ground that the proceedings were irregu- 
larly conducted, and that the accused was thereby prejudiced on his trial , and 
secondly, because in my opinion the evidence is not su^cient to establish an 
offence under s. 374, Penal Code. I further think that even if the conviction 
can be sustained, the sentence is excessive. It, moreover, transgresses the 
provisions of s. 65 of the Penal Code. * 

In the first place the Magistrate, though professing to try the accused in res- 
pectof three persons only, has admitted a considerable [373] quantity of evidence 
in respect of other persons, and has used ^lat evidence against the accused. 
He has in fact examined nine of the persons who are said jbo have been illegally 
confined, detained as slaves, and unlawfully compelled to work, and has used 
their statements regarding themselves as corroborating the statements of the 
others. Beyond the statements of these persons (mostly women), there is no 
independent evidence of the charges against the accused The statements 
themselves are full of gross contradictions and exaggerations, and bear the 
impress of having been tutored. 

But even if the evidence be believed, 1 do not think it is sufficient to 
prove ^he offence. What is alleged is that these people used to work for the 
accused ; that they were fed by him, but received no mon6y wages because 
advances were said to be due from them', that they were watched while 
at work by a chaprassi or duffadar to see that they did not idle or run 
away, and that they were secured at night in a mat hut, the jhamp doors 
of which opened inside , the accused himself keeping guard over them all 
night and never going to sleep. The Judge himself has disbelieved a great part 
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of ttie evidence; but he has upheld the oonviction under section 374 apparently on 
the ground that by magnifying their debts to him and never settling their 
accounts the accused has unlawfully compelled these people to go on working 
for him against their wills. I very much doubt whether this amounts to 
“ unlawful compulsion " such as will subject the oUender to a criminal penalty 
under section 374, Penal Code. As my learned colleague, however, differs 
from me in the view I take of the case, the matter must be referred for the 
decision of a third Judge. 

The rule was accordingly referred to and re-argued before another Bench 
consisting of PSTHEBAM, C.J., NOBBIS and Bevebley, JJ. 

Baboo Joy Qohind Shome, in support of the rule. 

Mr. Kilby for the Crown. 

The following judgments were delivered : — 

Petheram, C.J.— On the 24th August 1891, Mr. Brodnck, the Assistant 
Superintendent in charge of the Nowgong Police, inspected a police outpost at 
Dhurrumtal in his district, and whilst [576] there received certain information 
from head -constable Sharafat Ali, and saw some women who made complaints 
to him, and some of whom showed him marks of ill-usage on their persons. 
He afterwards on the same day inspected the prisoner's premises which 
were situated from 550 to 560 paces from the outpost, and he describes what 
he saw in these words : — “ I went through the entrance gateway, passed 
along the road past t&e ofhce and granary into an open quadrangle or yard, 
the CQoly-lines being to the north-west of this again. I fnspected these cooly- 
lines. Yes, I saw the doem. They were, as far as I remember, jhatnp 
doors. They opened inwards. Usually such doors are fastened from the 
inside. These, on the contrary, were made to fasten from the outside by the 
usual method of a bar across They also had means of fastening from 
inside. I do not remember having ever noticed native houses with a similar 
method of fastening doors from outside. I also examined some cooly-kouses 
on the left as 1 entered the gateway. Did not notice anything particular 
about these. Yes, there is a solid masonry wall running along the front 
of accused’s compound. It also runs a little way up the east side. Perhaps 
(rom 30 to 60 feet in length. Yes, I believe there is a hedge running along the 
western side of the compound. Tp the rear of the cooly-lines up in the north- 
west corner which I inspected, are the houses in which the complainants were 
said to be confined at night. There is an opening in this hedge." 

After this inspection Mr. Brodrick caused the prisoner, to be arrested but 
he was released on bail the next morning. 

On the 25th of ^fugust 1891, Mr. Brodrick sent a number of persons who 
had complained to him to the sudder statfbn at Nowgong, and they remained 
there in the police compound, supported by the police authorities, until the 
trial of the prisoner before Major Gray had been concluded. 

On the 2nd of September 1891 the prisoner was brought before Major Gray, 
the Deputy Commissioner at Nowgong, and from that day until the 19th various 
witnesses produced by the police were examined before him. On the 19th he 
framed three charges against the prisoner in respect of three persons — Hon to 
Lahang. Hoibori' Lahingani. and Bagi Musulraani— as follows -.—First, that 
[577] you, at Dhurrumtal, Nowgong district, have detained on your premises 
as slaves the following persons, viz., Honto Lahang, Hoibori Lahingani and 
Bagi Musulmani, and thereby committed an offence punishable under s. 370 
of the Indian Penal Code, and within my cognizance. Secondly, that you at 
Dhurrumtal, Nowgong district) have wrongfully confined for periods considerably 
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exceeding ten days tfie said Honto Lahang, Hoibori Lahingani, and Bagi 
Musulmani, and thereby committed an odenoelpuDishable under s. 344 of the 
Indian Penal Code, and within my cognizance. Thirdly, that you at Dhur- 
rumtal, Nowgong district, have for a considerable period past unlawfully com- 
pelled Honto bahang, Hoibori Lahingani, >and Bagi Musulmani to labour for 
you against their wills, and thereby committed an oflence punishable under 
s. 374 of the Indian Penal Code, and within my cognizance. 

Between that day and the 28th the witnesses for the prosecution were 
cross-examined , no evidence was given for the defence, and on tiie 28th, Major 
Gray delivered judgment, convicting the prisoner on each of the three charges, 
and sentenced him to one year*s rigorous imprisonment and a fine of Rs. 500. 
The prisoner appealed to the District Judge, and on the 14th of November the 
District Judge delivered judgment in the appeal, by which he reversed the 
judgment of the Deputy Commissioner on the first two charges, hut upiield 
It on the third charge, / e., that of unlawfully compelling these three 
persona to labour, and confirmed the sentence which had been passed by the 
Deputy CummisBioner. 

On the 8th Fehruarv 1892, :i rule was obtained from this Court on behalf of 
the prisoner to set aside the conviction. This rule was argued before Mr. Justice 
Norris and Mr. .luslic© Bevkrlkv, and as those two learned Judges were 
unable to agree, it has been again argued before them and myself. The question 
to be considered is, whether having regard to tlio fact* that the prisoner has 
been acquitted of keefimg the complainants in confinement against their wills, he 
can, under the circumstances of the case, be convjcled of having unlawfully com- 
pelled them to labouL tor him against their wills itnder section 374 of the Penal 
Code. The first person toi whom the piisonor has been convicted of unlawfully 
compelling to labour is Honto Lahang He is a man of about 38 years of age, 
and he [J78] says that prior to the month of December 1890, he was living in 
a house of his own, and that he owed the prisonei Rs 7 which be had borrow- 
ed of him on the uiideistaiiding that ho was to woiL off that amount in labour 
at the rate of 3 annas a day , that in December 1890 the jirisoner. with his 
dulfadar and his gonulstina, w'ent to his house , that the prisoner stated that he 
owed him Rs. 200 or Rs. 300, and that they broke down his house and took 
away the materials with them to the prisoner's premises, taking at the saind 
time Honto Lahang himself, his wife Mil, ar^d their three children against their 
W’ills, and that from that time *0 the time when Mr. Hrodrick went to the 
place th(3y \vere kept there lucked up at night in the iiouses in the prisoner’s 
compound, and made to work in Lho daytime under a duffadar, notwithstanding 
that tlie debt hnd been long ngo woiked ofi. ‘‘Ho savs that he has never received 
any pay at all. but that they have been fed, though •insufficiently, by the 
prisoner. This Tnan’.^ wife, Mil. is called. She savs that in December 1890 the 
prisoner came to the jdace where thev were living, and declared that her husband 
ow^ed him Rs. 400 or Rs. 690: that he caught hold of her daughter Nowa, and 
told her that, as her parents owed him inoneH^, she must go wdth him ; that 
upon this she, Mil, said that if her daughter was taken, she would go too. That 
upon that she, her liusband, Now'a, and her intant son and daugther were all 
taken away together with the materials of tiieir dismantled house, and that they 
have Ijeen kept there since, in the eoolv-lines in his com pound, a>nd made to work 
against their wills, receiving no pay but a certain amount of food, which she 
says was not sufficient to satisfy their stomachs. She says that they did not 
run away because they were afraid of being caught and beaten, and that she 
met the sahib by the river side, and complained to him. Nowa, the daughter 
of Plonto Lahang and Mil, was called. She said that they had a house of their 
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own until December 1890, when the prisoner dismantled it and took it away 
to his own place, taking herself her father, mother, and two other children at 
the same time under a false pretext that the father owed him money ; that they 
have been kept and fed there since , kept at work under the supervision of the 
prisoner and his dufifadars, and beaten when they have not performed the full 
amount ot work. 

[579] This is the only evidence on the charge under which the prisoner 

has been convicted, as far as Honto Lahang is concerned. It is true that his 
name is mentioned by some of the other witnesses, but it is principally with 
reference to his being one of the persona kept in confinement. The general 
statements made by all the witnesses that they were all made to work against 
their wills, do not, in my opinion, carry tlie case further than it is carried by 
the statement of the man himself. • 

The next person in respect of whom the prisoner is charged is Bagi 
Musulmtini. Her story is that her husband was an unpaid servant of the 
accused for many years, and that she lived in his premises for seven years with her 
husband, during which tjrne she had two children, one of whom is living, the 
othei dead ; that when her husband died the prisoner turned her out, and she 
went as a cooly to the Nelli tea-garden ; that after a time the prisoner wont 
to the garden and compelled her to return to his premises, saying that her 
husband’s debt was not worked off, and that he has since that time kept her 
locked up with otliersjind compelled her to woik lor him, giving heir food hut 
no pay, and heating her when her work was not done k) his satisfaction. 

The tliird person in respect of whom the prisoner is accused is Hoihori. 
She describes herself as a slave in the prisoner’s premises. She sa\s that her 
husband died about six years ago, and that upon his death the prisoner tooiC 
her and her children hv foicefrom her home to his premises, saying that her 
husband owed him monev, and that he has since kept her tliere in confinement, 
and has compelled her to work for him , that she has been beaten and her 
hands havo been tied. She says that the prisoner gave them food but no pay. 

This is really the only evidence against the prisoner on the charge of which 
he h&s been convicted by the Judge. Other witnesses were called who said 
that they themselves and the three peisons in respect of whom the charges are 
made bad been kept in confinement and compelled to work, hut the evidence 
of the compelling to woik is very general, and the evidence of the other wit- 
nesses does not cany the case farther than that of the three complainants 
themselves. 

[580] As 1 have before said, the Deputy Commissioner convicted the 
prisoner under each of the three (jlmrges, as he believed that the three persons 
in respect of whom tic charges wore made were kept in slavery by him. 

The District Judge has acquitted the prisoner of keeping the complainants 
in confinement or in slavery. After saying that he cannot believe that the 
complainants could not have communicated with th^ Police had they chosen to 
do BO, he describes what he blihikb was the actual state of things as follows: — 
“ There is ample evidence on the record to shew that Madan Mohan Biswas 
has been in the habit of getting people into his meshes by loans, working on 
their ignorance and trading on the traditions of serfdom, which still exist among 
the lowest classet of the province, and getting them into his power adf^cripti 
glebce as it were. The process with such people as those called for the 
prosecution is easy enough, a magnified debt, an offer to waive this toi 
service, the supply of the little daily wants of a lazy people in rice, oil and 
opium, the non-payment of wages, which works a terrible bondage; foi 
when a man has been serving long without wages, he is afraid to do anything 
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which might result in forfeiture 'of past service, and dismissal witiiout payment 
of any arrears, and he hangs on such with hope deferred.’* 

The Crown has not appealed against the acquittal of the prisoner on these 
charges, and it seems to me that the Judge’s finding and the reasons given by 
the District Judge for it, amount to a finding that the complainants have for 
some consideration or other consented to remain in the prisoner's employ, 
being housed and fed by him, and that as far as actual physical restraint went 
they might have gone away at any time, and I think I ought to add that upon 
the evidence, as it appears on this record, the conclusion at which the District 
Judge has arrived appears to me to lie the correct one. 

The nuestion, then, is whether a person who has induced other persons to 
consent to live in his premise^ and to he fed by him as his servants, commits 
an offence under s. 374 of the Penal Code if he insist‘d upon their working, 
and punishes them by beating them if they do not do so. 

[dSf J There is, 1 fear, no doubt that assaults on aai'vants and labourers in 
this country are by no means uncommon, and there is equally no doubt that 
such assaults are offences for which the persons guilty of them are liable to 
punishment under the criminal law, and this cannot he too widely known ; but 
I do not think that a person who insists that another who has consented 
to serve him shall perform his work, unlawfully compels such person to labour, 
because it is the thing which he or she has agreed to do, and although if the 
employer assault the jiorvant for not working to his satisfaction, he undoubtedly 
renders himself liable to rigorous imprisonment under s. 362 of the Penal Code, 
I do not think he thereby commits an offence under s. 374. 

For these reasons I am of opinion that the rule to set aside this conviction 
must be made absolute. The prisoner must he released and the fine, if paid 
refunded. 

Norris, J. — This was a rule granted by Mi. Justice Beveklky and 
Mr Justice Hill to show cause why the conviction of one Madaii Mohan 
Biswas under s 374, Indian Penal Code, should not he set aside. 

The accused was convicted on the 28th September 1891 hv Major Gray, 
the Deputy Commissioner of Nowgung, upon the following charges :-“{i) with 
having detained in his piemises at Dhurrumtal in the district of Nowgong as 
slaves llonto Lahang, Hoibori Lahingau^ and Bagi Musulniani, and thereby 
committed an offence under s. 370, Indian J'enal Code , (iij with having 
wrongfully confined the same throe peisons foi a period exceeding ten da>8, 
and thereby committed an offence under s. 344, Indian Penal Code, (iii) 
with having unlawfully compelled tlie three persons to labour for him 

against their wills, and thereby committed an off'onge under s. 374, Indian 
Penal Code. • 

The Deputy Commissioner’s judgment is an eminentlv unjudicial pro- 
duction into which has^ been introduced a consideiable quantity of utterly 
irrelevant matter. On appeal the District* Judge quashed the conviction 
under ss. 344 and 370, ^ but affirmed the conviction under s. 874, 
Indian Penal Code, and maintained the full sentence passed bv the Deputy 
Commissioner, viz., 12 months’ rigorous imprisonment and a fine of [ 682 ] 
Rs.*600, end on default further rigorous imprisonment ^or six months. 

I very much regret that I am unable to concur in the judgment which has 
just been pronounced by the Chief Justice. I have read very carefully the 
whole of the evidence on the record, and that evidence, if true, seems tome 
to warrant the conviction under s. 374. Two Courts have believed that 
evidence. It stands uncontradicted, and 1 see no reason for discrediting it. On 
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the evidence on the record, 1 have come to the conclusion that these three 
persons never did give their full and free consent to work and labour for the 
accused. In my opinion, therefore, the conviction in this case was right, and 
this rule ought to be discharged. 

BeYerley, J. — I have nothing to add to my former judgment. 

A. E. M. A. B. Conviction net abide. 


[19 Cal. 582] 

OBIGINAL CIVIL. 

The I7th June, IbiU, 

Present : 

Mb. Justice Trevelyan. 

In the Goods of Shoshee Bhusan Bannerjee, Deceased.' 

Practice — Hindu Will — Univeisal Leqaiee not cntitleA to probate — Letteis of 
Admint Ural ton with the wtll annextid, Grant of to uni vet sal li*qatee 
— Probate and AdminiHiiation Act (V of Ititil), s. lU, 

A universal legatee is noh entitled to probate, bat onlv to letters of administration with 
the will annexed 

In the goods of Radhika Mokun Hett (7 11 L H.. not followed. 

This was an application in Cliamheis for probate of the will of one 
Shoshee Bhusan Bannerjee made on the 16th June by an attorney on behalf 
of Srimati Kamini Dahi, the widow of the deceased and the universal legatee 
under the will. • 

No executor was appointed by the will, the material portion of which 
was as follows : — 

Accordingly I make regular pi^oMbion in respect of whatever properties, 
immoveable, moveable, and buildings, etc , 1 am possessed of. T give the 
same to my wife, Srimafi Kainmi ])abi, [d83} absolutely. She will be com- 
petent, at her own free will and pleasure, to dispose of the same by gift or 
sale. To this none of my heirs have, and will have, any claim or demand.” 

The judgment of the Court j^TKEVELYAN, J.) waft as follows 

Yesterday an applicatipn was made to me for pmbate of a will. The applicant 
was not named as executrix. It was contendea before me that as universal 
legatee she was executrix according to the tenor of the will, and in support of 
that argument the decision in the case of In the goods of Eadhika Mohan 
Sett (7 B. L. B., $63) was cited. Although I desire to speak with every 
respect for the learned Judge who passed the order in that case, still I am 
unable to follow that decision. That decision, if it were right at the time, 
is inconsistent with the intention of the Legislature as shown by s. 19 of 

* Application m Ohambers. 
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the Probate and Administration Aat. * Under this Act a universal or 
residuary legatee is entitled to letters of administration with the will 
annexed. 1 must take it that by that expression the Legislatui-e intended 
that they are to be excluded from probate. The decision in the case of hi thfi 
goods of Badhika Mohan Sett (7 B. L. B., 563), as far as 1 can find, has never 
been followed. Mr. Belchambers. the Registrar of the Court, has referred me 
to other cases. I find that in 18891 Mr Justice WlLSON refused probate to 
a universal legatee, and granted letters of administration with the will annexed. 
There have also been other cases.! 1 must follow the practice which has 
been in force for the last 20 years, i e., ever since that decision was passed 1 
decline to grant probate, but grant letters of administration with the will annejxed. 

Applicaiinn for Probate refused 
• and Letters of Administration 

with Will annexed granted. 

Attorney for the applicant : Mr. Jogen C. Diitt. 

A. A. G. 

H0TE8 

[ See also (1891) 15 Mad , ‘^60 . (190‘2) 6 C.W.N 787 . (1910) 15 C.W N. 1 ] 


[084] PRIVY COUNCIL. 

The loth and llth Mai oh, 

Present . 

Loru Macnagiiten, Loud Hannen, Sir R. Cuuuii, and Lord Shand. 


Omrao Begum and another Plaintiffs 

versus • 

The Secretary of State for India in Council Defendant. 


!On appeal from the High Qourt at Calcutta.) 

# 

Nawah Nazim's Debts Act (XVilIof 167H) — Award of Commi.sswneis 
conclusive — Construction of documents not establishing a charge on 
^ immoveable property. 

CommiBSioiicrh lippoiuted under Act XVII of 1873, bf ihcir award, found that an QsUte 
was in the poAsosBion of the (rovAnment fur the purpose of upholding the dignity of the 
Nawab Nazim for the time being, a finding within their competence to make, of which the 
effect was that the Government held the property freed and discharged from all claims 

* Act V ot 1881 ; See the Indian Succession AciJ[X of 1865), s. 396. * 

t In the goods of Monmohiney Dossee (November 3pth, 1889, WILSON, J.). 

X In iliB goods of Jane Porter (March 21st, J883, NOURIS, J) In goods of Kadumbiney 
Dabee (May llth, 1887, TREVELYAN J.). 

Reporter's Note , — See In the goods of Olvphant, 1 Sw. and Tr., 626 ; Belchambers* 
Practice, 481, 
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In ti Huit against the Government it was alleged that the estate, when in the hands of 
the Nawab, had been charged with pay^pent of an annuity and arrears in favour of the plain* 
tiffs' father on his abandoning the title which he had set up to the property. 

fields that the above award under the Act would have been a sufheient answer to the 
claim, even if th? charge had onginallv attached to the estate. But m equity no charge 
could be created unless there was .in intent to charge Here the documents showed that this 
payment had not been log:i.lly ^charged ui)on the property, neither party having contemplated 
this result, and there having been only a mandate by the Nawab for payment of the annuity 
out of his treasury 

Appeal fvoai a decree (10th July 1889) of the High Court, -affirming a decree 
(24th April iH88j of the District Judge of Murshidabad. 

This suit, against the Secretary of State for India in Council, was for pay- 
ment of an annuity with arrears granted by thw late Nawab Nazim of Bengal 
to the plaintiffs’ father, and alleged to have been charged on an estate after- 
wards in tlie possession of the CTOvernment. Among the questions raised in 
this appeal was whether tins suit was barred by Act XVII of I873,j;he Nawab 
Nazim’sDehts Act, an award having beenmade by Commissioners under that Act 
to the effect that the estate, on which tbo annuity was said to have been charged, 
was property held by [388] the State to uphold the dignity of the Nawab 
Nazim for the time being. It was also a question whether the annuity had 
been charged upon the estate at all. 

A similar claim a|>ainst the Government made by the present plaintiffs in 
1877 related to the same annuitv and the same estate*during the lifetime of 
the late Saived Mansur All, who was Nawab Nazim when the above Act was 
passed. It was dismissed on the' ground that under the provisions of tlie Act, 
after the making of the awaid, it was not competent to the plaintiffs to sue as 
they haci sued The state ot things causing that result was that the suit of 
1877 could not proceed without the Nawab Nazim being a party to it , while, at 
the same time, the permission of the Governor* General in Council, discretionary 
with that authority, but necessary under the Act to allow the Nawab to he 
sued, had not been obtained [OmfaoBef/ujnv. The Government of I ndi a (1 L R., 
9 Cal., 704, L. R, 10 1 A , ;39)J. 

On the 7th May 1887, the Nawab Nazirn Saiyed Mansur Ah having died 
in 1885, the present suit was brought by the daughters of Mehdi Ali, who Hied 
in 1864. The latter was half-brother to Amiraniiissa Begum, widow ol the 
Nawab Nazim Ali .lab, who preceded Saiyed Mansur All in the Nizamub 
Upon her death childless m 1858, her estate, including a zemindan, Gopinath- 
pur, purchased and held by her in the name of Mehdi Ali, had been claimed by 
the Nawab Nazim in virtue oi a# family custom as that of a “ gaddinashin 
Begum,” and therefoigp Nizamut property. On the ground that they, as Mehdi 
All’s daughters, were entitled to seven -eighths of liis estate, the plalncitls claimed 
their proportionate share ot an annuity, Rs GOO a month, together with arrears. 
This annuity the Nawab had granted on the 25th July 1858 to Mehdi Ali in 
perpetuity upon the executioci by the latter of a* ladawanama, or claim-re- 
nouftcing deed, relating lio Gopinathpur ; and the plaint stated that the Govern- 
ment having taken possession of all the properties of the Nawab Nazim, the 
daughters were entitled to a decree. 

The defemcet by written stateirent filel by the Collector of Murshfdabad, 
stated that Act XVII of 1873, continuing to operate after the death, as it had 
during the lifetime of the late Nawab [SSdj Nazim, and Gopinathpur having 
been declared by the Commissioners to be property held by the State to sup- 
port the dignity of the Nawab Nazim, the suit could not proceed without the 
consent of the Government first had and obtained in accordance with section 11. 
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Tt alleged revisioD of the contract to pay the annuity, on the withdrawal of 
Mehdi AH from the conditions between the i^rties, ny his claiming the estate 
of Ainirannia^a, the deceased Begum. It was also denied that the annuity bad 
been charged upon Gopinathpur or any of the Nizamut propeity, or that the 
Government was liable in consequence of the transfer of the estate into its 
possession. 

The facts about the grant of the parwana of the 25th .luly 1858 and the 
ladawanama appear in their Lordships' judgment on this appeal ; and are also 
stated in their judgments in Oomrao Hiufum v. Tko Navmh Nazim of liemful 
(24 W. R., 28) and in Oomrao Begum v. The Government of India (I L. R., 9 
Gal., 704; L R., JO 1. A., 39). 

Only Rs. 2,000 were paid in respect of the annuity. In April 1867 the 
Nawab Nazim sued the daughters of Mendi Ali for the jiossession of Gopinath- 
pur, for which he obtained a decree in the district, athrined on appeal 
by the High Court in April 1869. This was upheld by the Judicial Committee 
in 1875 in* Oom^^in Begum v. The Nawab Nazim of Bengal (21 W. R , 28) their 
Lordships holding that both parties, ''led hi All on the one part, and the 
Nawab Nazim on the other, were bound respectively by the ladawanama and 
the parwana, and that Mehdi Ah and his heirs were not rj'leased from the 
disclaimer ol title by reason of the Nawab not having continued, after the first 
pavinent, to pay the monthly allovvance according to the parwana. 

Meanwhile, in 1870, these appellants instituted in#the Court of the Sub- 
ordinate Judge of Murilliidabad a suit against the Nawab Nazim to recover, first, 
their shares of estates, other than Gopinathpur, which had belonged to 
Amirannissa, whicli claim was decided against them , and, secondly, to obtain 
their shares of this same monthly allowance now in question The latter was 
decreed in their favour in 1872 for their shares of the annuity that had fallen 
due witliin the previous three years, regaid being had to limitation, the sum 
amounting to Rs. 18,900. An appeal from TSSTj this decree was dismissed by 
the Higli Court on the 1st Decoin her 1873, and a few days heioretlus dismissal, 
viz., on the ^4th November in the same vear, Act XVII became law The 
etiect of the i)rovisions of that Act appear in their Lordships’ judgment 
on this appeal, and in their judgment in 1882 (1. L R , 9 Cal. 
704 , L. R., 10 I. A., 39). The Commissioners, ajipointed under the Act, 
rejected a claim brought before tliem the present aj>pellant8 in respect 
of the annuity now claimed, and they certified h\ their award on the 
10th May 1874, that all tlie properties of which the Nawab Nazim hnd taken 
possession, as heir of Amirannissa, including Gojanathpm, were held by the 
Government for the purpose of upholding the dignity of the Nawab Nazim for 
the time being. An application for the review of this »Jocisioii as to Gopinath- 
pur, made after the ludgmeni of •their Lordshijv; ot the 7th May 1875, was 
rejected by the Commissioners An application made to the (lovernmont on the 
26bhMav 1876 for leave to execute the decree of 1872, and for leavi to sue the 
Nawab Nazim for further maintenance, w^as not granted On the 26th May 1878 
the District Judge dismissed a suit, brought by the present appellants against the 
Government of India and Amir Saheb (to whom the Nawab had purported to 
transfer Gopinathpur) for a declaration that their main ten an ce was a charge 
upon that estate. Thh decision was maintained by the I^igh Court on the 
26th April 1880, and by their Lordships on the 28th November 1882 in the 
judgment already referred to (I. L. R., 9 Cal. 704 : L. R , 10 1. A., 39). 

The District Judge dismissed the present suit, as, in his opinion, the 
award of the Commissioners of the 10th May 1874 was a bur to it ; and he was 
also of opinion that the Act operated to make the award an adjudication within 
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the coatemplation of section 13 of the Code of Civil Procedure. Also that the 
Act had not been affected by the^eath of the Nawab Nazim Mansur All in 
1886. ^ 

The High Court dismissed an appeal from the above, on the grounds that 
the plaintiffs had failed to prove that the estate of the Nawab had been so 
vested in the Secretary of State for India in Council that the latter had become 
responsible for the aniiuitv. Also that, assuming this to have been proved, the 
suit was not maintainable under section 11 of Act XVII of 1873, because 
[568] the consent of the Governor-General in Council to the commencement 
of the suit had not been obtained. 

On this appeal — ^ 

Mr. 2i. V, Doyne, for the appellants, submitted that the 11th section of 
Act XVir of 1873 was not applicable after thetieath of the Nawab for whose 
relief the Act was passed . and the consent of the Government to the bringing 
the suit was unnecessary. The Act operated only during the lifetime of Mansur 
Ali. The plaintiffs’ claim in regard to the annuity was, in etiect, based on 
their right under the parwans given to their father in 1858, as to which the 
judgment of their Lordships in 1875 was that the ladawansima and this docu- 
ment amounted to a valid contract, by whicli the Nawah and Mehdi Ali were 
respectively bound, the Nawab having executed the parwana on the faith of the 
disclaimer. The operation of the disclaimer had been enforced, and it remained 
that the corresponding liability should be established in favour of those from 
whom Gopinathpur had been taken <• 

As to the judgment of the Higli Court, that Court had erred in holding that 
the estate of the Nawab Nazim was not liable m the hands of the Government, 
as defendant, to f’atisfy the appellants’ legal claims under the parwana of 1868, 
erring also in applying the 11th section of the Act after the death of Mansur 
Ali The grounds given in the judgment were no complete answer to the case 
made. The award of the Commissioners had not been restricted to its due 
effect. The question whether tliev had not exceeded their powers was before 
the Courts, and had not been correctly decided The first Court upon this had 
held erroneously that the Goinrmssioners did not act ultra aw.arding 

that the plaintiffs had no right to the maintenance claimed. And the finding 
that Gopinathpur was held bv the Government for the purposes of upiioldiug 
the dignity of the Nawab Nazim ^did not govern the question whether the 
general liability to make good the annuity “ out of the tehhil of the sircari 
mehals ” had not attached to the Nizamut estate in the hands of the Govern- 
ment. There was error also in the Court's having maintained the proposition 
that the award of the Commissi one.’js had effect, as if it had been a decree, to 
operate under the 13t|Ji section of the Code of [389] Civil Procedure. These 
views had caused the plaintiff's to lose the lM3nefit of the decree obtained by 
them in 1870, and of the decision of their Lordships of the 7th May 1875, as 
to the reciprocal rights of the parties to the ladawanama and the parwana of 
1858. The appellants’ rights under the contracb between the late Nawab 
Nazim and their father- should have received effect. In reference to the 
operation of Act XVII in regard to process against theNawab’s person or pro- 
perty, reference was made to the Nawab Nazim of lienqa! \. Ammo fiegum 
(21 W. E. 69)-, and to the cases mentioned above. 

Mr. W, F. Robinson, Q.C,, and Mr. 7. H. A. Branson, were called upon 
only in case they should desire the maintenance of the judgment of the High 
Court for the aame reasons that had been assigned by that Court. They 
were not desirous of so limiting .their grounds, and their argument was there- 
fore not beard. 
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Their Lordships’ Judgment *wa8 delivered by — 

Lord Macnadhten. — The appellants, ^bo v/ere plaintiffs in the suit, 
claim to be entitled to seven -eighths of a perpetual annuity of Rs. 600 a 
month, which was granted in 1858 to their father, Syed Mehdi Ali, by the 
late Nawab Nazim, Syed Mansur Ali They now demand payment of the 
annuity with arrears from the Government of India, on the ground that the 
Government hold property on wliioh, as they allege, the annuity was and is 
charged. 

If the claim were well founded the charge would apparently extend to all 
the immoveable property of the Nawab, or at least to all the immoveable 
property belonging to him which lie liad ])ower to alienate Hut for the pur- 
poses of this suit the plaintiffs limit their claim to porgunnah Gopinatlipur. 
That pergunnah was theprnpe|‘tv of the Nawab in 185H, when the annuity was 
granted, and it is now held liy the Oovornmont Tin* Government liolds it 
“for the purpose of upholding the dignity of the Nawab Nazim fot the time 
being ” under the award of certain Commissioners appointed in pursuance of 
“the Nawab Nazim’s Debts Act, 1873. ” 

Although their Lordships propose to rest their judgment mainly upon 
another ground, it appears to them that the award under [390] which the 
Government holds the pi'operty would be an answer to the present demand, 
even if the plaintiffs' claim had been well founded originally. 

It seems that the affairs of the Nawab had got into a state of hopeless 
confusion. He was iaovolved m debts and liabilities wliich ho could not meet. 
The Government intervened, laid hands on his property, and passed the Act 
of 1873 for his relief. All persons having claims against the Nawab or his pro- 
perty were required to notify them within a limited time to certain Com mis- 
sioners appointed under the Act. Every debt or liability not so notified 
was to be barred. The Commissioners were empowered “ after due and 
full inquiry,” to determine and certify “ tho amount which, on the considera- 
tion of all the circumstances,” thev miglit “ consider each claimant ought 
in fairness and justice to recerve.” On payment or tender by the Govern- 
ment of the amount certified the debt or liability was to he extinguislied. 
No suit was to bo commenced or prosecuted, and no process was to be 
sued for against the person or property of the Nawab without the consent 
of the Government, and, lastly, the Commi-^sioners were to ascertain what 
immoveable property was held by the Government for tho puj pose of upliold- 
ing the dignity of tho Nawab Nazim for tho timc3 being. Thev were to certify 
the particulars, and it was declared that “ their finding thereon ” should be 
“ binding and conclusive on all jieusons whomsoevor ” 

Complying with the exigency of the Act of J87J, tlie jilaintiffs brought in 
their claim. The Commissioners rejected it altogeAier. The\ heldrtliat if 
there was a contract it was ‘‘ not ninding on the Nawab Nazim either for past 
years or for the future.” They made an award finding that the acquisition 
by the Nawab of certain* specified property including Gopinathimr was, to use 
their own words, " so to speak official, and tAat it became an apjianage of the 
office and state of the Nawab Nazim.” They held that he was incapable of 
alienating his interest in such property. And in the terms of the Act they 
deolared that it was “ held by the Government of India for the purpose of 
upholding the dignity of tho Nawab Nazim for the time bfting ” 

Their Lordships understand that finding applied to Gopinathpur to be 
that Gopinathpur is held by the Government for the [391] purpose declared in 
the Act, freed and discharged from all claims and incumbrances including the 
alleged claim or incumbrance of the plaintifis. Such a finding, in their 
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Lordships’ opinion, was within the competence of the Oommissioners, and, if 
so, it was, in the words of the Act, “ binding and conclusive on all 
persons whomsoever.” 

The learne^ counsel for the appellants commented severely upon the 
manner in which the Gommissiouers discharged their functions. He insisted 
that they had misunderstood or disregarded the opinion of this tribunal which 
certainly had held that the Nawab was bound by contract to pay the annuity in 
question to Syed Mehdi Ali. But their Lordships have no power to review 
the findings of the Commissioners, nor is it within their province to express any 
opinion upon their conduct. The Commissioners were invested with arbitrary 
powers. If they used those powers harshly, or otherwise than in accord- 
ance with the principles of fairness and justice, to which they were required by 
the Act to conform, the only remedy open to persons who might conceive 
themselves aggrieved was to appeal to Government. The Government had the 
power of removing the Commissioners or permitting recourse to be had to 
Courts of Justice. 

The plaintiffs, it seems, did ppply to the Government for leave to enforce 
a decree of the High Court for payment of arrears of their annuity. This appli- 
cation, however, was refused. Thus through the action of thq Government 
the plaintffs were deprived of legal rights which had been recognized by this 
Board, and successfully vindicated in the highest Court in India, while at the 
same time the property renounced in consider aition of those rights was placed 
for ever beyond their reach. , 

Passing from the consideration of the Act of 1U78 and the findings of the 
Commissioners, their Lordships will now direct their attention to the terms 
of the contract wioh was made between the Nawab Nazim and Syed Mehdi Ali, 
and which is the foundation of the plaintiffs* claim. In January 1858, 
Amirannissa, the widow of a former Nawab Nazim, died without issue. She 
was a lady of great wealth and the proprietor of Gopinathpur, which she had 
pui chased in the name of Syed Mehdi Ali. On her death the Nawab claimed 
to succeed to all her property to the exclusion of her heirs, of whom Syed 
Mehdi Ali was one. Not CS92l caring at the time to dispute the matter 
with the Nawab, Syed Mehdi All approached him with a petition, dated 
the 12th of February 1858, admitting in terras the Nawab’s claims and soli- 
citing from him an allowance for maintenance. Thereupon the Nawab passed 
the following order Out of the ‘properties, raelials and zemindaris of the 
Begum Sahiba, deceased, let a monthly allowance of Bs. 600, besides the sum 
given in the report, be fixed for Syed Mehdi Ali, and nothing further shall be 
allowed to him by the Sircar at any^timo or in any way.” 

Then after about a fortnight's interval, during which, no doubt, communi- 
catiorw passed between the parties, Syed lkj[ehdi Ah executed a ladawanama, 
or agreement of disclaimer, dated the 24th of February 1858, in which, in the 
most unqualified terms, he renounced every claim and all pretension to the 
property of the late Begum. Thereupon the Nawab executed the following par- 
wan a : — ‘The late Nawab Amirannissa Begum, deceased, my grandmother, 
adopted you as her son, and maintained and supported you, and she died 
on the 21st January 1858. After the death of the deceased, you along 
with your children and dependants appeared before me and made application 
for support and maintenance from the Sirkar. Consequently, for the purpose 
of your support and maintenance, posterity after posterity, and generation* 
after generation, the sum of Company's Rs. 600 per mensem, being the annual 
sum of Company’s Rs. 7,200, will be paid to you out of the tehbil of the 
sarkari mehals. You and your heirs shall be supported and maintained one 
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after another out of the said stipend. It is incumbent on you never to prove 
faithless to the sirkar. And as for the expenditure of the 10 days of the 
Mohurrum connected with you, tnehal Nimgram, lying in pergunnah Bhalul, 
a mehal in the name of Zahura Begum, is granted by the Government." That 
document is dated the 25th of February 1858. * 

The learned counsel for the appellants contended that tlie four documents are 
parts of one transaction. That is perfectly clear. But it is equally clear that the 
first set, the two documents of the 1 2th of February, are introductory to the 
second set, the documents of the 24th and 25th of February which were 
intended to be the operative and governing instruments. Even if the matter 
rested on the ordpr of the 12th of February, their Lordships would Cd93} be 
prepared to hold that no charge was created on any part of the Nawab’s 
property. It is not a legal charge. In equity no charge can be created unless 
there is an intent to charge. Taking all the documents together, it is plain 
that no charge was contemplated by either party. The order of the I2th of 
February is, in their Lordships’ opinion, nothing more than a mandate by the 
Nawab Nazim to his own officials for their convenience. The parwana of the 
25th of February 1858 does not even purport to charge any property. It 
simply says that the amount is to be paid out of the Nawab’s State Treasury. 

Upon these grounds, and especially upon the last, which goes to the very 
root of the matter, their Lordships hold that the appeal must fail. They 
express no opinion as to the particular ground on which the High Court rested 
their judgment. Tha^ would not have been prepared to have concurred in 
that view without further argument. 

Their Lordships will humbly advise Her Majesty that this appeal ought 
to be dismissed. But having regard to all the circumstances, their Lordships 
do nob think fit to make any order as to costs. 

Appeal dismiseed. 

Solicitors for the Appellants • Messrs. Wrentmorc and Sivinhoc. 

Solicitor for the Respondent : The Solicitor ^ India Office. 

C, B. 
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[ 19 Cal. 698 ] 

APPELLATE CIVIL. 

^ The 3rd May, 1892. 

Pkbsbnt : 

Mr. Justice Norris and Mb. Justice Beverley. 

Haladhar Saha and another Defendants Nos. 1 and 3 

versus 

Rhidoy Sundri and others Plaintiffs. ' 

Bniqal Tinancy Act (Vlll of 1885), s. 166. — Jouti landlords — Tenure, 

enhancement of rent of — Fractumal co- sharers— Suit for enhancement of 
rent of a tenure by some only of several 30 int landlords. 

The provi&miis of hectioii IHH of the Boiig.tl TeuAnev Act apply to a .suit by jiomo only of 
sovcruil jitiiiL landlords to eiihaDce the rent of a. tenure, [594] whether such tenure 
was in existence at the date ol the Perniuiient Settlement or not, and preclude micb a suit 
being brought 

The plaintiffs, who were soino onlv of the co-hhar.irs in a zomindari, instituted a suit to 
enhance the rent of a tenure within the :ioniindari and to recover their share of the rent at 
the enhanced rate for a sj^ecilied period Of the tenure-holders, some were co-sharers of the 
plaintills m the zomindari itnd the remainder were not interested kthorein. It was admitted 
that the plaintiffs collected their share of the rent of the tenure separately from their uo- 
sharer'^ who were sharers in the tenure. The plaintiffs alleged that they had requested the 
latter to join them in instituting the .suit, but that they had declined to do bo, and they 
accordingly made them defendants in the suit. 

Held, that the plaintiffs could not maintain the suit, having regard to the provisions of 
section 188 of the Act. 

The term " joint landlords " in that section must bo taken as including all oo-sharers 
under whom a tenant holds, whether such co-bharor<4 collect their quota of rent from the 
tenants jointly or separately . 

Prem Cluind v Molcshndn. I)eb% (I L. R , 14 Cal , 201), Oopal Chwidn Das v. 

Umesh Naram Uhowdhty (1. L. It , 17 Cal., G95), Hem Madhuh Roy v. Jaod Ah Sircar 
(I. L. R., 17 Cal., 890) referred to 

This was a suit brought by the plaintiffs, who were the owners of a 10 annas 
sltare in a zemindari, to enhance the rent payable by all the defendants, 18 in 
number, who wore talukdais holding a taluk within tho zemindari, and to 
recover tlieir share of the rent at t^ie enhanced rate for the year 1295. The 
remaining 6 annas shai'e in the zemindari belonged to the defendants Nos. 5 to 
18, and tlie plaintiffs alfeged that they had refused to join in instituting the 
suit, and consequently that they had made them defendants. 

The suit was contested by defendants Nos. 1, 3 and 4 upon various grounds. 
They contended, inter aha, th^t the rent of the tenure. was not liable to 
eubancelnent, and that the plaintiffs, being some only of the joint landlords, 
could not maintain the suit, having regard to the provisions of s. 188 of tho 
Bengal Tenancy Act. 

Seven issues wq^'e fixed for trial by the Court of First Instance, but of these 
the only one material for the purpose of this report, having regard to the deoi- 
s ioD in this appeal, was that relating to the latter contention. 

* Appeal from Appellate Decree No. 191 of 1691, againut the decree of J. Douglas, KRq., 
Diutnet Judge of Tippera, dated the 29tb December 1890, modifying the decree of Baboo Kali 
ProsBoiuio Mukherjeo, Subordinate Judge of that district, dated the 27th of September 1888. 
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tS99] It was not contested that the plaintiffs collected their share of the 
rent of the taluk separately from the defendants Nos. 5 to IB. 

Both the lower Courts held that the rent was liable to enhancement, and 
gave the plaintiffs a decree. Upon the issue as to the right of the plaintifha 
to maintain the suit, the material portion of the judgment of the Subordinate 
Judge was as follows ; — 

“ Then the question arises whether the plaintiffs as owners of a portion 
of the zomindari are alone entitled to maintain this suit for enhancement of 
rent. With regard to this question it is necessary to be premised that the 
plaintiffs' co-sharers in the zemindari are the defendants Nos. 5 to 18, who 
are parties to this suit, and those defendants are also cO’sharers in the taluk the 
rent of which is sought tu he enhanced The cii'cumstancos of Uiis case aie 
therefore peculiar, and I do not see how the plaintiffs’ co-sharers could have 
joined as plaintiffs in this suit against themselves. It is also to be observed that 
the plaint] fts claim the enliancomont of the rents of the whole taluk, and 
not merely of the portion payahlo for their own share, and as all the persons 
who are entitled to those rents are represented in this suit, I do not see why 
the suit sliould not be maintainablo Then it appears that the jilaintiffs 
are the only persons who would be benefited by the enhancement of rent. For 
their co-sharers are also owners of the ttUiik in question, and so an enhance- 
ment of its rent would, -instead of being profitable to them, be rather against 
their interests, because they would have to bear a portion of the enhanced 
rent, and to that exthnt their profits from the taluk would be diminished. 
There could, therefore, be hardly any probability of their joining the plaintifis 
in this suit. The rent, if enhanced, would draw away a portion of the profits 
of the taluk ; but when those profits come to the pocket of the co-sharers they 
would have no necessity to resort to any enhancement of the rent. The 
plaintiffs also state that they had invited their co-sharers to join in the suit, 
and in support of this allegation an affidavit has been filed by them. The 
co-sbarers, however, have not joined in the suit. In this state of things, to 
hold that the plaintiffs’ suit is not maintainable, would he against all justice 
and good sense, tor in that case the plaintiffs would be for [596] ever deprived 
of their legitimate right of enhancing the rent of the taluk in question, though 
it may be liable to enhancement of rent. 

“ In the next place, considering the authorities bearing upon this point, I 
am clearly of opinion that a suit like this is not proliihited In the Full Bench 
ruling in the case of Gum Mahomed v Moran (1. L. R., 4 Cal., 9G) it w'as held 
that the jcnt law does not conterajilate the enhancement of a part of an entire 
rent, such enhancement being inconsistent with the continuance of the lease 
of the entire tenure. The Chief Justice, by vlioin tho Full Bench judgment 
was delivered, explains the meanirfg of the same in the judgment delivered by 
him in the case of Chum Singh v Hern Mahto (I. L. R , 7 Cal., 633), 
which was also decided ]py a Full Bench. From what we understand from 
the judgment in the latter case, it seems clear that when a tenure is held 
under several co-sharers, if some of the co- sharers refuse to join as plaintiffs in a 
suit for enhancement of its rent, the other co-sharers may institute such a 
suit for enhancing the rent of the whole tenure, making the co-sharers, 
who *do not join them, parties to the suit. That this wgiS the meaning of 
the Full Bench decision in the case of Chum Singh v. Hera Mahto (I. L. R., 
7 Cal., 633) was held by the High Court in the case of Bidhu Bhushun Basu 
V. Komaraddi Mundul (I. L. R., 9 Cal.. 864)! Then wo see from the rulings 
in Bhararut Ohunder Roy v. Kally Das Dey (I.L.R., 5 Cal., 574) sxid Jogendro 
Chunder Ghoae v. Nobtn Ohunder Chattopadhya (I. L. R., 8 Gal., 358) that 
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the restriction placed upon a suit for enhunoement of rent by some of the 
oo-sharers is, that a suit for enhancing a share of the rent is not maintainable. 
The same question also came before the High Court in the case of Kah 
Chandra tSinqh v. liajk:shore Bhnddro (I. L. B , 11 Cal., 615), and from their 
Lordships' decision in it, we may draw the inference that a suit for enhance- 
ment, in which all the interested parties are joined, and in which enhancement 
is claimed of tiio rent of the entire tenure, is not unmaintainable. In this case 
the plaintiffs claim to enhance the rent ot the entire taluks and all the persons 
to whom the rent is payable have been parties to it, and from what we 
understand to he the law laid down [597] in the aforesaid precedents, I am 
clearly of opinion that such a suit is not untenable. Accordingly I hold that 
the present suit is maintainable. 

There is abundant evidence on the record to prove that the plaintiffs 
are in separate receipt of rent for their 10 annas share, and so if the rent of the 
taluk can be enhanced, they would be entitled to recover the same share of 
the enhanced rent. 

" Section 188 of the Bengal Tenancy Act is relied upon as preventing a 
suit like this, but it has been already settled by authority that a suit for rent 
does not come within the scope of that section. Prem Chand Nuskur v. 
Mokshoda Debt (I. L. B., 14 Oal., 201). 

" For all these reasons I find the second issue in favour of the plaintiffs.” 

The Subordinate .l^udge having found all the material issues in favour of 
the plaintiffs gave them a decree, hut for an amount somewhat less than they 
claimed, as he held that the tolal lent of the talnk should he Bs. 1083-12-0 and 
not Ba. 1815-10-15 as claimed by them. 

The defendants Nos. 1, 3 and 4 filed an appeal against this decree, and 
the plaintiff's lodged a cross-appeal against that portion of it which reduced 
the amount claimed by them. The Lower Appellate Court dismissed the 
defendants' appeal and decreed that of the plaintiffs, giving them a decree for 
the fall amount claimed. ^ 

Upon the question of the applicability of section 188 of the Bengal 
Tenancy Act to the case, the Officiating District Judge observed as follows — 
The next point urged is that all the joint-landlords should have come 
forward as plaintiffs to bring tlys suit. The defendants Nos. 5 to 18 are 
co-landlords as well as talukdars in this land, and while defendants Nos. 5 to 16 
possess, as talukdars, the same shares in the Jand as is possessed by them as 
co-landlords, it is different with defendants Nos. 17 and 18, whose interests as 
zemindars are greater than what •they hold as talukdars. Although their 
interests be antagonistic to the present plaintiffs’ interests as far [598] as 
an enhancement suit is concerned, vet %11 the pro forma defendants are 
co-landlords with the plaintiffs, and nothing can override section 188 of the 
Bengal Tenancy Act, where co-sharers cannot sue separately for enhancement 
of rent. — See GopalChunder DqfSW. Unuisk Narain Chowdhry (I. L. R., 17 CaL, 
695), which settles this point. The rulings quoted in the lower Court’s judg- 
ment have no application in the present case, and the existence of separate 
collections by various co-sharers does not mean that separate enhancement of 
rent suits are maintainable by such co-sharers. Therefore the present suit is 
not maintainable. * The oo-sharers should apply for a manager, if they wish to 
sue for enhancement of these rents. 

** For the respondents, it is urged that defendants Nos. 5 to 18 are not 
such co-landlords as is contemplated by section 188 of the Tenancy Act, which 
refers to landlords, pure and simple, so to speak, and not to those persons who 
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hold the double character of landlord and tenant in the same land. Many 
rulings of the High Court have laid down that such landlords, possessing this 
double character, roust be made co-defendants along with the tenants whose 
rent it is sought to enhance. Accordingly it is natural to draw an inference from 
the procedure thus laid down that a landlord who has such double character is 
not a co-landlord in accordance with s. 188 of the Act. .With regard to wliat 
was said for the appellants, under s. 93 of the Act, that the joint-landlords 
should first appoint a manager, the mere fact that the plaintiffs contemplated 
a suit for enhancement Which was opposed by their co-sharers is not sufficient 
ground for holding that a dispute exists as to the management of the property. 

1 do not consider that the contention as to this section being inapplica- 
ble to the present case of the plaintiffs and the pro forma defendants is a 
sound one, nor do I hold that 8.«93 of the ^ct does not provide for a dispute 
between such joint-landlords with regard to the enhancement of the rent. The 
question, however, which is of importance in this case, is how far section 188 
and the ruling in GopaL Chunder ' Das v. Umesh Narain Choindhry (I. L. R., 
17 Cal , 695) has anv bearing on this point. This section now clearly 
refers to enhancement suits of a raiyal*s rent by joint-landlords ; does it 
[399] also refer to enhancement suits by joint-landlords of the rents of a taluk 
or of any intermediate tenure- holding ? In connection with this matter, it 
will be well to bear in mind the ruling of the High Court in Prem Ckand 
Nuskur V. Mokshoda Debt (I. L. R., 14 Cal., 201), in which it was held that 
s. 188 of the Tenancy Act refers only to such matters ai the landlord is under 
the Act authorized or required to do. Under ss. 28, 29 and 30, the landlord 
can sue to enhance a raiyaVs rent only in accordance with the provisions of 
the Act ; does the same principle apply to the rents of a taluk or such 
intermediate tenure ? 

The Bengal Tenancy Aot seemingly makes a great difference between 
the procedure to be adopted in enhancement suits of the raiyaVs rent and the 
rents of talukdar^. Besides s. 28, 29 and 30, s. 147 of the Act is in favour of 
the raiyat only and not the talukdar. Then under s. 179 of the Act, a landlord 
may make any terms he pleases as regards enhancement with his suboidinate 
tenure-holders ; whereas under s. 29 if a landlord seeks to enhance his ?aiyat*s 
rent under the terms of a contract, he is limited to an increase of 2 annas in 
the rupee. There is no such provision or seption in the Act as to the enhance- 
ment of taluka rents like the procedure laid down in ss. 28, 29 and 30, which 
is the only authority now existing for the enhanceirfbnt of a raiyat*s rent ; 
therefore landlords are not authorized by this Act to enhance the rents of their 
talukdars. This right ^o enhance, if it exists at all, is, bv ss. 6 and 7 of the 
Act, allowed to exist from a time prior to the introduction of the Act, and is 
not created by the Act at all. It is^clear, therefore, that’ the procedure for the 
enhancement of taluka rents is not regulated by the Act but by a variety of 
rulings of the Court, which up to date have not been interfered with by 
statutory law ; while the ^landlord’s right to ^enhance is regulated by the 
contracts and conditions under which the taluka is held 

" Before the passing of the Tenancy Act, the method and procedure as to 
the enhancement of all rents, raiyati and taluka, and the equities of the same 
were set forth in the Full Bench ruling in Chum Singh v. Her^ Mahto (I. L. R., 
7 Cal., 633), under which if a co-proprietor [600] declined to join in bringing 
a suit as plaintiff, he was to be joined as a oo-defendant (see paragraph 2, page 
638 of that volume), and this was the law then generally applicable in all 
oases. The Bengal Tenancy Aot has since that time made an exception in 
favour of the ratyats, and has laid down a special procedure in ss. 28, 29 and 
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30, while it has left untouched that part of tlie Full Bench ruling which applies 
to the enhancement of talukdari rents. I therefore hold that s. 188 of the 
Tenancy Act read with the ruling in Oopal Chuiidar Das v. Umesh Narnin 
Chowdhry (I. L H., 17 Gal., 695), does not apply to a suit for the enhance- 
ment of a taluk* H rent, and therefore this suit is maintainable in its present 
form. 1 accordingly decide this point against the appellants.’* 

Defendants N'os. 1 and 3 now appealed to the High Court. 

Mr. Jackson, Baboo Srinath Dass, and Baboo Tara Kissore Qhowdhry for 
the appellants. 

Mr. Evans, Dr. Troylukyanath Mittcr, Baboo Hnrcndro Nath, Mukerjee, 
and Baboo Gohindo Chuiulra Doss for tbo respondents. 

Tho following authorities were cited during tbo course of tlie arguments, 
(the nature of whicli is suflicientlv stated in tTio iiulgment of the High Court), 
upon the question of the right of the plaintilfs as some only of the loint owners 
of tho zoranidari to institute tho suit * — 

Prrvi C/iand Nuskiir v. Mokshoda Debt (I. L. B., 11 Cal., 201), Moheeb 
All V. Ameer Rai (T. L. R., 17 Cal., r538), Beni Madhuh lioyv. Jaod Ah Sircar 
(I. L. R., 17 Cal., 390), Cropal Chunder Dasv. Umesh Narain Choiodhry 
(I. L. R., 17 Cal., 695), Chum Stnyh v. Hera Mahto (1. L. R., 7 Cal., 633), 
Hurronath Roy v. Golnnd Chunder Dutt (L R., 2 I. A., 193 ; 16 B. L. R., 120), 
Bunchanund v, Ilurgopal Bhadery (1 Sel. Rep , 145), Bamasoondery Dassyah 
V. Radhika Chowdhram (13 Moo. I. A., 248). ^ 

It was also contended at the hearing of the appeal that the tenure was 
not liable to enhancement at all, and that even if it were, the lower Courts had 
assessed the rent upon an erroneous principle, and authorities were referred to 
upon these points. The [601] judgment of the High Court, however, proceed- 
ed upon the applicability of s 188 of the Act, and renders it unnecessary for 
the purpose of this report to refer to this branch of the case. 

The judgment of the High Court (Norris and Beverley, JJ.) was as 
follows : — 

The plaintiffs in this suit are the 10 annas co-sharers of a certain zemin- 
dari mehal, No. 6490 of the Myraensmgh Collectorate towjee. That mohal 
appears to have formed a portion of a larger estate which was hrouglit to sale 
for arrears of revenue and purcliased by Government in the year 1833. 
During the time the estate was in the khas possession of Government, the 
mehal in question wa^ detached from the larger estate and formed into a 
separate estate, and in 1863 it was sold to the present plaintiffs and others. 

The mehal appears to comprise, and indeed to consist of, an under- tenure 
or dependent caluk w^ich is held by the defendants, some of whom are also 
co-sharers in the zomindari mehal. This ^aluk is said to liave existed before 
the Permanent Settlement ; it was certainly in existence at the time the 
Government purchased tho zeuiindari m 1833, and it was settled on several 
occasions at varying rents during the time the zemindar! was in the khas 
possession of Government. After the purchase of the zemindari by the plain- 
tiff's and others, an atteippt was made to eject the talukdars, but that attempt 
was unsuccessful, and it seems to have been then decided [Hurgobind Doss v. 
Kalachvnd Saha^e (2 Wyman, Part II, p. 29)J that the tenure was a perma- 
nent one. Later on an attempt was made to enhance the rent of the tenure, 
but through some informality that attempt also failed. The result is that the 
taluk is still being held at the same rent at which it was last settled by Govern- 
ment in 1854, and the purchasers of the zemindari have as yet derived no 
benefit whatever from their purchase in 1863. 
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The plaintift'R accordingly brought the present suit to liave an enhanced 
rent assessed upon the taluk, and inasmuch as the other 6 annas co-sharers 
refused to join them as plaintiffs, being tliemselves also co-sharers in the taluk, 
they made them party-defendants in the cause. It is admitted that the plain- 
tiffs collect their share of the rent separately. 

[602] But the lower Courts have found that, whether the taluk existed 
before the Permanent Settlement or not, the rent is liable to be enhanced, and 
both Courts accordingly decreed the plaintiffs spit - -the Lower Appellate Court 
fixing the assessment at the full rate chinned in the suit. In second appeal 
Mr. Jackson has questioned hotli the eorrectnes'<« of the finding tliat the rent 
was liable to be enhanced and the principles upon which the assessment lias 
been made by the Lower Appellafco Couit We do not tlnnk the appeal ought to 
succeed on either of those grounds, but it is unnecessary to consider them at 
length, because we think there is aiiotliHi* ground of appeal wich is fatal to the 
present suit. 

That ground is that, having regard to the piovisions of s. IHHofthe Bengal 
Tenancy Act, the plaintiffs, as being some only of the joint landlords, are not 
entitled to maintain this suit. 

Both the lower Courts have decided this question in favour of 
the plaintiffs, the Lowgr Appellate Court being of opinion that s. 18R is not 
applicable to a suit for tlie enhancoineiit of the rent of a tenuro The District 
Judge relies on the decfision in Prom Chmul Nnskur v Xlokshoda Dehi (1. L B., 
14 Cal , ‘iOD, and attempts to distingiiinh the present case from that of Gopal 
Chnndor Das v. Uniosh Narain Chowdhiif (1, L. R , 17 Cal., G95). 

Mr. Jackson in this appeal relies upon the latter case aud upon the Full 
J^ench decision in Pton? Madhah Rot/ v Jaod J// Sircai (I. L. R, 17 Cal , 390). 

We are of opinion that the inovisions of s 188 must apply to the present 
case, unless it cvin be shown eifhor (i) that the plaintiffs and their co-sharers 
are not “ joint landlords,” within^ die moaning t>f that section, or (li) that the 
bringing of a suit, to eiiliance tlio rent is not a thing which the landlord is 
authorised to do by virtue of the Act. 

The term ‘joint landlords ’ is not defined in the Act it was suggested 
hv Mr Evans upon the analog\ of s bl of^ the Act, that the term might bo 
eijuivaleiit to “ co-sharers to whom tlie rent is payable jointly,” and that it 
does not include a co-sharer who is in separate collection of his share of the rent. 
Mr Evans [603] aigued that under the Act when lent is ji.iyahle to co-shaiers 
jointly, sucli co-slniiers are hound to give adjoint receipt, hut that no co-sharer 
who was in separate receipt, of liis share of the rent m>uld ho bound to join 
in such joint receipt And 't was suggested that such acn-sliarer is not there- 
fore a joint l.indloid within the meaning of section 188. We are unable to 
accept this argument A ‘‘ landloid” is defined m the Act as “ a person imme- 
diately under whom a tenant h»)lds,” and if a ^enant holds under two or more 
co-shiirers, those co-shaiei-> must be joint landlords whether the lont is payable 
to tliem jointly or separately We see no sulficient reason to hold that the 
expression “ joint landlord ” in secturn 188 is equivalent to the expression 
“ co-^harers to wliom the rent is paid jomtl\” in section 61. To do so would 
ho to hold that a co-s'n.irer who collects his rents suparatel^has all tlie powers 
of a solo landlord unflor the Act., :iiid to defeat the very purjiose for which section 
188 would seem to have been enacted. We. think that the term “joint land- 
lords” must beheld to include all the co-sharers immediately under whom the 
tenant holds, whether such co-sharers receive their quota of rent from the 
tenant jointly or separately. 
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In the case of Gopal ChimderDas v. Umesh Narain Ghowdhry (I. L. B., 17 
Ca]., 695), it vvas held, upon the construction of sections 28 and 30 of the Act, 
that the bringing of a suit to enhance the rent of an occupancy raiyat was a 
thing which the landlord was authorised to do by virtue of the Act and by virtue 
of the Act alone. The learned District <fudge has attempted to distinguish 
between a suit to enhance the rent of an occupancy raiyat and a suit to enhance 
the rent of a tenure-holder. Mr. Evans has endeavoured to support this distinc- 
tion. It is contended that a right to enhance rents subject to certain limita- 
tions is a right conferred on t\fe zemindar under the terms of the Permanent 
Settlement, and that all that the Tenancy Act does is to impose certain limita- 
tions upon that general right — Bvnchannnd v. Hurgopal Bhadery (1 Sel. Bep., 
145), Hurronath Hoy v. Gobind Chunder Diitt (L R., 2 I. A., 193 ; 15 B. L. R., 
120), Bamawondeiy Dassyah v. Radhtka Cho^wdhrain (13 Moo. I. A., 248). 

[604] The sections of the Act that deal with the enhancement of the rent 
of tenures are sections 6, 7, 8 and 9. Section 6 deals with tenures thst have 
been held from the time of the Permanent Settlement, and it declares that the 
rent of such tenures shall not he liable to enhancement except on proof of one 
or other of two things — either " (a) that the landlord under whom it is held 
is entitled to enhance the rent thereof either by local custom or by the condi- 
tions under which the tenure is held, or {b) that the tenure-holder, by receiving 
reductions of his rent, otherwise than on account of a diminution of the area 
of the tenure, has subjected himself to the payment of the increase demanded, 
and that the lands are capable of affording it.” 

The first Court found that the tenure in question in the present case was 
not in existence at the time of the Permanent Settlement The Lower 
Appellate Court thought it unnecessary to come to a finding upon this point, 
inasmuch as it was proved that under the conditions of the tenancy the tenure 
was liable to enhancement. We think that, having regard to the settlement 
proceeding of 1854, the previous litigation between the parties and the manner 
in which the tenure has been dealt with, there can really be very little doubt 
that the tenure was in existence at the time of the Permanent Settlement. We 
think it unnecessary, however, to remand the case for a finding upon this point. 
It is only material as regards our present argument so far that if the tenure in 
question is one of the charijcter referred to in section 6, its rent can only be 
enhanced upon proof of somethingcreferred to in that section ; that is, as we 
understand it, in a suit brought under the Act. 

But even supposing that the tenure does not date from the Permanent 
Settlement, we think that under the terms of sections 7 — 9 the rent could only 
be enhanced either by amicable agrmment or by a suit brought under the Act. 
Section 7 deals with tlfc limits up to which the Court may decree enhancement 
of the rent, section 8 gives the Court powei^to order gradual enhancement, and 
section 9 provides that the Court shall not again enhance the rent within fifteen 
years from the last enhancement. We think thaU having regard to these 
sections, and more specially section 7, it is only by virtue of the provisions of 
this Act that the land-T^Odllord can sue for enhancement of the rent of a tenure. 
From the plaint we think it is quite clear that the plaintiffs themselves thought 
they were suing under the Tenancy Act. That being so, we think that the 
plaintiffs in hringisg the present suit intended to take the benefit of the Act, and 
accordingly under the Full Bench decision Beni Madhuh Roy v. Jaod Alt 
Sircar (1. L, B., 17 Cal., 390), they were hound to act in concert with their 
oo-sharers. 

For these reasons we think that this appeal must be allowed and the 
plaintiffs suit dismissed ; but as we entertain no^doubt of the correctness of 
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the finding that the rent ia liable^ to enhancement, and are of opinion that the 
conduct of the defendanta ia vexatious, we refuse to allow them any costa. 

Appeal allowed, 

H. T. H. 


• C19Ca] 605] 

RKFEEENCE FROM THE SPECIAL COURT 
OF LOWER BURMA. 

The Kith AuguHt 
Present : 

Sir W. Comer Petheram, Kt.. Chief Justice, and 
Mr. Justice Beverley. 

• Yeo Swee Choon alias Bah U * 
versus 

The Chartered Bank of India, Australia and China, Rangoon, and others.' 

Insolvent Act (XI and XII Vw,, c. iiJ), s. 60 — Lower Burma Courts 
Act (XI of 18b9)t ss. 60f and 6'/>, els, (b) and (c) — Criminal 
case — Reference to the High Cowt, 

A putitKin presented to the Special Court under section 50, cl. (5) of the Lower Burma 
Courts Act, by a person considering himself aggrieved by an order of the Recorder sitting as 
liiHolvoncy Coniraissioiif^r made under section 50 of the Insolvent Act, comes before the Spe- 
cial Court as a criminal case, and is therefore to be dealt with, in case of difference of 
opinion between the members of the Special Courb. under section 60, clause (c) of the Lower 
Burma Courts Act. 

The punishment which can be awarded under section 50 of the Insolvent Act is a punish- 
ment for something which the person to be punished has [606J done, and is not inflicted in 
order to compel him to do something in the future, and the case • n which it is inflicted is 
therefore a criminal case. 

Bash Behan Boy v. Bhuqwan Chw^r Boy (1. L. R., 17 CaT., 209) followed. 

One Yeo Swee Choon, otherwise called Bah U, by an order, dated the 
16th March 1892, of the Recorder of Rangoon sitting as Insolvency Commis- 
sioner, was sentenced td undergo rigorous ipaprisoninent tor ^two years for 
hiiving committed offences under section 50 of the Indian Insolvent Act (11 
and 12 Viet., o. 21). 

Bah U and one Lin Kin, his uncle, carried on business under the name 
and^tyle of Teang Choon and Company. On the 18th August 1891, they filed 
their petition under the Insolvent Act The liabilities of the firm were large, 
and the assets consisted chiefly of defits. The personal discharge of the 
insolvents was opposed by several creditors, at whose instance they were 

* Civil reference, No. 8 of 1692, made by W. F. Aguew, Esq., and E. M. H. Fulton, 
Esq., Judges of the Special Court of Lower Burma, dated the 9th of June 1892, 
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charged having been parties to a fiauduleiit mortgage made with intent 

to give undue prefeience to a c:i editor of the firm, and with having prepared a 
false special ledger put porting to contain an account oi the transactions with 
another creditor. 

From the order of the Insolvency Commissioner above mentioned, Bah U 
appealed to the S])eciai Court, under section 50, clause (5) of the Lower Burma 
Courts Act (XT oi 38H9), upon the following, amongst other grounds, viz : — 
that there had been no sufficient specification oi the matters charged against 
him ; that the case of the appellant and ol his partnei, which were entirely 
different, had not been kept separate, nor an> attenj])t made to consider what 
evidence there was upon which the appellant, apart from his partnei Lin Kin, 
had been found guilty of any act punishable under section 50 of the Insolvent 
Act, that the judgment and order of the Eecurder wore based upon a complete 
misconception of the meaning of section 50 , that there was no evidence to 
show that the appellant had takem an^ pait m, or hud any knowledge of the 
partnership business : that the appellant was a snicill sharer in the business 
and had implicitly trusted his uncle, the other insolvent, and w'as besides 
Ignorant of the Chinese character in which the hooks vveie kept, and could 
not therefore have had any hand in pie^ia mg the balance sheet, that the 
appellant was not shew'^n to have been concerned in the alleged fraudulent 
[ 607 ] preference, and that tlie judgment was erroneous and against the weight 
of the evidence. 

The members of the Special Couit dirierod in opinym upon the facts, the 
Judicial Commissioner being of ojiiniuii that there was no evufonce to show 
that Bah U was personally liable for an\ of the acts diaigcd . the Recorder 
upon a review^ of the evidence being unable to come to a conclusion diffeient to 
that come to by him when sitting as Cummissionei 

The Special Court concuried in making the following reference to the 
High Court : — 

“The facts ol this case are that tme Bail T, partner in the firm earr^ing 
on hubinesB under the st\le ot Toang Cheon and Company, was adjudicated an 
insolvent on his own petition on the IHth August 1891. C)n ajiplMiig for ins 
personal discharge lie was opposed l)\ vaiious credituis, who alleged that he 
had been guilty of acts rendt nng him liable to punishment under section 50 of 
the Insolvent Act. The Kecoider* lield that some of tiie cliargeis had been 
proved, and sentenced him to two years’ iiii pi isoninent under that section. He 
appealed to the Special Court, anil the Judicial Commissioner w’as of a different 
opinion, holding that the evidence was not sufficient He also held that 
the appeal was a “ criminal case ” within the meaning oi section 69, clause (c)* 
of the Lower Burma Courts Act, 1889, and that the whole case could be refer- 
red to the High Court tor a decision. The ^f-ocorder held that the appeal came 
under clause (hj of section 69 of the Act, and was not a criminal case, and that 
as there was no difference of opinion lietween him and the Judicial Commis- 
sioner on a question of law or qf. custom having tho*foioe of law, or as to the 
construction of any document, or the adnnlfeibihtv of any evidence, the Special 
Court had no power to ihake any reference to the High Court. 

" There being this difference of opinion betw^een the Recorder and the 
Judicial Commissioner, as to whether an appeal from an order under section 
60 of the Insolvent Act, made by the Recorder sitting as Commissioner in 
Insolvency, is a civil appeal or is a criminal case, they refer the following 
questions for the decision of the High Court 

“ (i) "Whether a petition presented under section 60, clause (5) of the 
Lower Burma Courts Act, to the Special Court by a person [608] considering 
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himself aggrieved by an order oh*the Becorder, sitting as Insolvency Commis- 
sioner, undei section 50 of the Insolvent Act, comes before the Special Court 
‘ by wav of appeai not being a criminal case ’ and is therefore to be dealt with 
in case of ditterenoe of opinion between tlie members of the Court, under clause 
(b) of section 69 of the Lower Burma Courts Act, or is a criminal case and to 
be dealt with under clause (c) of the section. 

“ (liy If sucli petition is a criminal case, whetlier the Recorder’s order is 
right.” 

Sir (rnffith Evans, for the insolvent, cited the following cases. — Rusk 
Behan Uoi/ v BhtitjiVfUi Cliundet Roy (1. L B., 17 Cal., 2()9j , The Queen v. 
The Justices of the Conital Vnminai Coiut ^L. U, IS (J J^. D ,13 14) Jiumaiu 
V. Chattel Ion (1 B , 20 Ch D., 49i3) , O'SUeaw O' Shea and Vanudl ^L. R., 15 V. 
D., 59) ; Jn ic Ashinn (L B , 25 g B. 1) , 27C , In re Freston (L. B , 11 g. 
B. D., 545) , Man IS v. Jnqmm (,L B , 13 Ch. D., 33Hj , Er parte Miusden (]j. 
R., 2 Ch. D., 7S6) 

The judgment ol the Court (Betheuam, C.J., and Hkvkju^ey, J.) was 
delivered by 

Petheram, C J - In this case vre think that the view taken by the Judi- 
cial Commissioner in tlie ludgrnent given hv him in the Sp(3Cial Court is right 
on both points. Tiic first point w'luch has been referred to us and ujion which 
our opinion is required fs, whether this matter is a criminal case within the 
meaning ol section ()9 ol the Lower Burma Courts Act.» The learned Becorder 
thinks it IS not a ciimmnl case, hut a civil one. Tlie Judicial Commissionei 
thinks it. IS a criminal case, and, as J said just now, we agree with the Judicial 
Commissionei. The punishment which can he awaidod uudei tins section is a 
punishment lor something winch the person to he purHs.hod lias dune, and is 
not in any wa> an imp»isonment to which he is subjected in order to compel 
him to do something in the future , and that hnngs tlie case within the ilolirn- 
tion of a cuminal case which is to be found in the various cases which have 
been cited before us 1 )n Sir Cntfith^ Eians, which w^eie O'Shea v. O’Shea and 
Fainell (L K , 15 J* I) , 59), In le Ashwin (L. K , 25 (j. J3 ]) , 271), In ic 
Fifston (L B , 11 g H. D , 545). Mams v. Inqunn I L H,, 13 Ch 1) , 33H), and 
Ex parte Mat sden (Li. B , 2 Ch D., 786) These cases show, as one would 
expect the^ would show, that where [609] Jinjiiisonment is indicted as a 
punisliment tor bomotlnng done, the case lA which it is indicted is a criminal 
case. To liold anything else would be, m oui opinion, to sacritice the sub- 
stance of the matter to a mere question of words , in other wmrds, it would 
be to say that where a man is punished for an olTencc wJiicli he has committed 
it 18 to be taken as a civil matter when the Court which is authorized to indict 
the punishment happens to ba a Civil Court. That, as I •laid just now, would 
be to sacrifice the real intention of »tlio Legislature to a mere form of words. 
We think, theietore, that tlie view taken by the Judicial Commissioner on the 
first point 16 correct. ^ 

That being so, the w'hole matter is befdre us, and w'e have to consider 
whether the sentence which has been awarded m this case was right. This 
case, to my mind, is identical in principle wdth the case of Rash Behan Roy 
V. Bhugwan Chiinder Roy (I. L. B., 17 Cal , 209). in that case, at page 220, 
I am* reported to have said, *Tt seems to metoeome to this, that this case 
shows as clearly as anything can show haw necessary it is that a law’ of this 
kind, the intention of which is to punish people, should he adrninibteied as the 
criminal law is administered ; that is to say, specific offences should be charged 
against people, not technically specific in the sense of a specific form of indict- 
ment, but that the Judge and the insolvent and everyone else should know 
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what offence the man is being tried for, and that the evidence should be directed 
to the proof of that offence, so that the accused person may be in a position 
to produce the evidence, if he has got any, to rebut the charge of that offence, 
and that the tludge who has to try the case should specifically find what offence 
the insolvent has become guilty of, and in his judgment, and in his order, and 
in the warrant it should appear what the man has done.'' I think that these 
remarks are as applicable to the case which is before us now as they were appli- 
cable in that case, and I entirely adhere to-day to what 1 said then. The 
case before us shows how necessary it is that in cases of this kind these precau- 
tions should be adopted. In the present case the offences recited in the 
warrant are not the same offences as those of which the Recorder in his judg- 
ment, when he was a member of the Special Court, came to the conclusion that 
this person was guilty. He finds % different state of tilings, and he comes to 
the conclusion that this person [6l0] was guilty of oomo other offence which 
is not any of those specifically mentioned in the warrant, as he does not now 
appear to think that he has been guilty of those offences. For the.offence of 
which the learned Recorder would now convict him he has never been tried 
with any of the safeguards with which a criminal trial should he surrounded. 
There has never been anything like a charge formulated , there has never been 
anything like a finding of guilty ol any particular offence, or of the person 
having been guilty of any series of acts which constituted any particular 
offence. But what is said is, tliat his explanation of his conduct is so 
unsatisfactory that it impossible to suppose that he was not aware how the 
business of the firm was being carried on, and upon that a sentence of two 
years’ imprisonment has been passed, without its being found what the parti- 
cular transaction of the firm is with which bo is found to be so implicated as 
to be guilty of this offence. 

Under these circumstances wo think that the learned Judicial Commis- 
sioner was right on both points , that a reference does lie to this Court upon 
the whole case , and that when the whole case comes to he looked into, it is 
apparent from the judgments themselves that this person has never been tried 
for the offence for which he has been punished in the sense in which a man 
has a right that his case should he tried before he is subjected to punishment. 
With these remarks the ca.se will be sent back to the Special Court of Lower 
Burma. ^ 

Attorney for the Insolvont: Baboo Sittanath Dan, 

A. A. C' 
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APPELLATE CIVIL. 

The 11th July, 189ii. 

Present : 

Mr. Justice Macpherson and Mr. Justice Banerjee. 

Panchanan Banerji ....Plaint if!' 

versus 

Raj Kunjar Guha Defendant^ 

Bengal Tenancy Act (VIII of J.H85), s, 1*^8 — Jo/nt proprietors — Arrangeynent 
with fractional co-sharer, effect of — Separate tmiancg, creation of. 

Where a tenant has agreed to allow one of several co-sh.irer landlords to deal with him 
as if he werq his own tenant, without any regard to the [6111 luter-ists of the oth 'r co-sh irors, 
the effect la to create a separate tenancy under such fractionnl co- sharer, and section 188 of 
the Bengal Tenancy Act is inapplicable to such a case. 

Gopal Chunder Das v Uniesh Narain Chowdhry (I. Ij. R., 17 Cal., G85) distinguished. 

The plaintiff, a fractional co-sharer in mehal Chuk Bansbaria, sued to 
recover the sum of Rs. 1,029-7-12 gundas from the defendant, an osut talukdar, 
being the arrears of rent in respect of a 14 annas 8 pie^ share of tlie osut taluk 
from 1292 to 1295 B.9. The defendant’s predecessors in title, from whom the 
defendant purchased in 1288, executed in favour of the plaintiff a registered 
kabuliyat in Ohoitro 1286 in respect of 661 bighas 3f cottahs. Against them 
the plaintiff obtained a rent decree, in course of execution whereof a solehnama 
or compromise was entered into on the 17th April 1886 (5th Bysack 1292) 
between the plaintiff and the defendant, under which solehnama the defendant 
paid the existing arrears of rent and agreed to pay rent thereafter, upon 
measurement being made, at the rate of Re. 1 per bigha, for the lands found to 
bo comprised in his tenure. The plaintiff measured the lands in Choitro 1294, 
when the area of the defendant’s land was found to be 711 bighas 4 cottahs 
The present suit was brought to recover rent for the above area at the rate of 
Re. 1 per bigha. 

The kabuliyat of Choitro 1286 recognised in express terms the right of 
the plaintiff to deal with the tenauuS of the asm taluk in respect of his 
14 annas 8 pie share, or 661 bighas cottahs, without reference to the rights 
of the other co-sharer landlords. 

The defendant contended that the plaintiff, being a fractional co-sharer, 
could not measure the land or institute a suit to cnhanct^ the rent ; thab he was 
not bound by his predecessor’s kabiAiyat of 1286, and was entitled to repudiate 
the solehnama. He further denied the accuracy of the plaintiff’s measurement. 

Upon the issue being raised whether the plaintiff, being a fractional co- 
sharer, was entitled to measure thefdefendant’s'land and sue for rent upon the 
increased area, the Court of First Instance held that the defendant was bound 
by his own voluntary act and solehnama, and also by his predecessor’s kabuli- 
yat, and disallowed [6123 the objection, holding that the decision in Qopal 
Chunder Das v. Umesh "Narain Chov^dhry (I, L. R., 17 Cal.,^95) was inappli- 
cable to the case. The Court further held 4hat it would be inequitable to bind 
the defendant by an ex-parte measurement, and found the quantity of assessable 

* Appeal from Appellate Decree No. 1241 of 1891, against the decree of A. H. Collins, 
Esq., District Judge of Jessoro, dated the 18th of May 1891, modifying the decree of Babu 
Koylash Chunder Mukerjee, Subordinate Judge of Khulna, dated the 2lBt of January 1691. 
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land to be 679 bighas. Deductiof* certain payments admitted to have been 
made by the defendant, the Court decreed the plaintiff's claim to the extent of 
Bs. 867-^ annas. 

The defendant appealed. Upon the issue above mentioned, the Lower 
Appellate Court observed as follows : — 

“ It IS urged in appeal that the plainti^t, being a fractional co-sharer, 
cannot maintain the suit for additional rent for excess land, and the ruling of 
Gopal Lhundor Das v. (hmsk S'arain Chowdkiy (1. L. K., 17 Cal., 695) is 
relied upon The lower Court has disallowed this plea on the giounds that 
the plaintiff collects his rent separately, and that the defendant, having agreed 
in the solehnarna to psy the additional rent after measurement, cannot be now 
allowed to j'epudiiite his agreement. 1 am of opinion that the lowoi Court is 
wrong in the view taken by it The defendant undoubtedly agreed to pay the 
additional rent, but that does not validate the suit. The ruling above quoted 
is iiasod on the principle that where there are several co-sharers in an estate no 
one of tiiem can effect any change m the area or rental or conditions of any ten- 
ancy held under them. If tiiis suit is allowed, the effect will be that the 
original tenancy of the defendant will bo altered, and the area of that tenancy 
will be altered by the act of a fractional co-sharer behind the back of the other 
co-propnebors It is distinctly laid down in the ruling above quoted that the 
right of the several co-sharers to realize their rent sop.irabelv stands on (piite a 
separate footing, and that such an arrangement gives rise to no cnange in the 
tenancy or in the a»'ea of the tenure, but is merely an arrangement hv which 
rent can bo cuiivenientlv paid I am of opinion, thorefoiw, that the suit lor 
additional rent oaiiuot be maintained by tho plaintiff 1 do nob think that the 
agreement in the solehnarna can give tho plainbift a riglib winch tho law says he 
has imt got If lioroaftor tlic suit is properly hvouglU., it will be a matter tor con- 
sideration wliether the defendant will be bound by the solehnarna Tlie plaintiff 
has [6131 also under s. iW of blu^ Tenancy \ct no right as co-siiarer to cause 
the tenure to be measured As the teiiuic has been inoasurod by tlie Court at 
the instance of tlie plaintiff in this suit, and .it the measurement before made 
bv plaintitf himseh was not acted on, it appears that the remarks of tho lower 
Court do not apply. It is distinctly laid down in Mnhcrh Mi v, Amrei liai 
(I. L. B , 17 Cal, 5138) th it fractional co-sharers cannot measure or proceed 
under s. 158 or s. 91) of the ■ Tenancy Act T think, therefore, that 
the plaintiff’s suit must fail for the above reasons so fai as ho has claimed 
additional rent.” 

Upon tho view taken h\ hirn of this issue, the learned District Judge con- 
sidered it unijocessary to deci le the other issues in f.he case, and gave the plain- 
tiff a decree for Bs. 58V)-4, being tlie rent due U[)Oii the previous area for the 
year 129!). 

From this decision tho plaintiff appealed to the High Court. 

Dr. Troyliikhi/miath Mi ttpr^ and Baboo Lai B(dia}y\Mftiiir appeared for the 
appellant. 

Baboo Joqenh Chunder Hoy appeared for the respondent. 

The judgment of the Court (^^ vcpherson and Baneu fee, JJ.) was as 
follows : — c 

We think the District Judge has committed an error in holding on the 
strength of the decision cited by him — Gopal Cfmnder Das v. Umesh Narain 
Chowdhry (I. L. B., 17 Cal., 695) — that this suit is not maintainable. The 
present case is, we think, clearly distinguishable from that case. It isbasedon 
akabuliyat executed by the defendant, and looking at that document as a whole, 
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the effect of it clearly was to create a separate tenancy under the plaintiff. 
The kabuliyat sets out the total area of the land^ the area which proportion- 
ately would belong to the plaintiff ; and the defendant stipulates to pay the 
plaintiff rent for that area. It gives the plaintiff a right to measure the laud, 
and the defendant undertakes i^o pay increased rent for any increase that may 
be found over the area for which rent is paid, and lie is entitled to a deduction 
for any diminution in the area. It is quite obvious that in the case of Qopal 
Chunder Das v. Umesh Narain Chowdhry (I. L. E., 17 Cal., 695) there was no 
such agreement. In that case there was a mere undertaking [614] by the 
tenant to pay to each of the landlords their proportionate share of the rent, and 
it was held that the effect of that arrangomont was not to split up the tenancy, 
or create a separate tenancy under each of the landlords. Here the tenant, by 
his own act, has given the plakitift' the power to deal with him as if he was his 
tenant alone, without any regard to the interests of the co-sharers, and should 
the defendant be subjected to separate suits, at the instance of the co-sharers 
either with reference to enhan'ced rent or measurement, he has no reason to 
complain. 

The District Judge has dismissed the case, but the ground on which he has 
done so does not dispose of the questions which were raised. We think it is 
necessary here to notice one of them, and that is the solehnamah, which the 
defendant executed some few years after the kabuliyat, in execution of a decree 
on which the tenure had been attached. That solehnamah states the rent to be 
less than that specified in the kabuliyat; but it contains*an agreement by which, 
on the measurementi of the tenure, the defendant would be iiableto pay a higher 
rent for any increase, with effect from the year 1291, than he would be liable to 
under the agreement. Now, the plaintiff did not set up this solehnamah. He 
rested his case, as set out in the plaint, entirely on the kabuliyat. The plaint 
makes no reference to the solehnamah. The defendant set up the solehnamah, 
and contended that he was only bound to pay as rent the amount' therein 
specified. What he wishes to do is to take advantage of the solehnamah as 
regards the amount of rent payable, repudiating the terms which would make 
him under certain circumstances liable to pay a higher rent than he would be 
required to pay under the kabuliyat. It is quite clear that he cannot be per- 
mitted to set up a case like that. The solehnamah must bo taken as a whole 
or not at all. In our opinion the objectioq which the defendant took, that the 
document was inadmissible, must prevail 

The case must go back to the District Judge to be decided according to 
the claim as set out iu the plaint, viz., with reference to the rent specified in 
the kabuliyat, to the area as found on maasurement, and to the amount of 
rent which may be due in accordance with its terms. ^ 

A. A. C. • Case remanded. 


NOTES. 

[This was followed in (l3o'i) 7 O.W.N., 93 ; (1906) i C Jj.J , 534 ; (1903) 7 C.W.N., 670. 
In (1896) 25 Cal., 917 fchia was distingui<%hcd as having turned on tho torms of tho 
Kabuliyat in it.] 
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LALESSOR BABUI &0. V. 


[819] APPELLATE CIVIL. 

The 18th November, 1891, 

Present : 

Mr. Justice Prinsep and Mr. Justice Amber Ali. 

Lalessor Babui and others Plaintiffs 

versus 

Jaiiki Bibi Defendant."" 


Claims for possession a7id mesyie profits — Distinct claims — Separate suits — 
Joinder of causes of action — Civil Procedure Code 
(Act XIV of 188^), ss, 43, 44, 

ClaiinR for the recovery of posKeasion of immoveable property and for mesne *profits are 
.distinct claims, and separate suits will lie in respect of each claim. 

Section 44 of the Code of Civil Procedure merely permits the joinder in one suit of a 
claim for recovery of immo^'eable property with one for mesne profits in regard to the same 
property. 

Ktshon Lai Royv. Shaiut Chunder Mosumdar (I. L R., 8 Cal., 59S ; 10 C. L. R., 359), 
Mon Mohun Su'lcarv. The Secretary of State for India tn Council (I. L. B., 17 Cal , 968), 
and Madan Mohun Lai v. Lola Sheoianker Sahai (I. L. B , 12 Cal., 482) referred to. 
Venkoba v. Subbanm (I. L. B., 11 Mad., 151) dissented from. 

This was a suit for mesne profits On the 13th September 1887 (13th 
Asein 1295) the plaintiffs instituted a suit for the recovery of possession of 
certain immoveable property, but did not join with it a claim for mesne 
profits, *and on the 25th May 1888 obtained a decree for possession. They 
did not execute their decree or obtain possession, hut fearing lest a portion of 
their claim for mesne profits would be barred by limitation, on the 26th June 
1888 they instituted the present suit for mesne profits for the years 1292 to 
1295 Fusli (1884--88) inclusive. 

The Sub- Judge decreed the suit, but on appeal the District Judge, relying 
upon the authority of the cases of Venkoba v. Siibbanna (T. L. B., 11 Mad., 
151) and Lalji Mai v. Hulasi (I. Ij. R., 3 All., 660), dismissed the claim for 
mesne profits for the years 1292, 1293 and 1294, the period prior to the institu- 
tion of the suit for the recovery of possession, on the ground that it was 
barred by s. 43 of the Civil Procedu* e Code. 

C 616 J The plaintive appealed to the H]jgh Court. 

Baboo Abinash Chunder Bannerjee for the appellants. 

Mr. C. Gregory and Baboo Jogesh Chunder Dey iov the respondent. 

The judgment of the Cnfirt (PRiNSEr and Ameer Ali, JJ.) was as 
follows : — 

The plaintifis obtained a decree for possession of certain immoveable 
property on the 25th May 1888. They have not yet executed that decree or 
taken possession, but fearing that a portion of their claim for mesne pitofits 
would become barred, they, on the 26th June 1888, brought this suit for mesne 
profits for the years 1292 to 1295 Fusli. 

* Appeal from Appellate Decree No. 1508 of 1890 against the decree of A. C. Brett, Esq., 
Judge of Tirhut, dated the 24th of July 1890, modifying the decree of Baboo Matadin, 
Subordinate Judge of that district, dated the 31st December 1888. 
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The Districc Judge has dismissed the claim for mesne profits for the 
petriod aubeoedent to the dabe of the institution of the suit for recovery of 
possession, and has, in this respect, modified the decree of the Court of First 
Instance in favour of the plaintiffs. He relies upon the cases of Venkoba v. 
Subbana (I. L. B., 11 Mad., 151) and LaLji Mat\. Hulasi (I. L. B., 3 All. 660) 
for holding that a portion of the claim for mesne profits is barred by tiie 
operation of s. 43 of the Civil Procedure Code. 

The question raised before us, therefore, is whether a person suing for 
recovery of immoveable property and entitled at that time, if ho succeeds in 
that suit, to mesne profits, is bound to include that claim in his suit; or in 
other words, whether, if h6 should fail to include such claim for mesne profits 
in that suit, he is barred from claiming them thereafter. 

We cannot find that tbetule adopted by the learned District Judge is in 
accordance with the practice of the Courts in Bengal, or has been adopted in 
any reported decision. It is unnecessary to refer to the decisions of this Court 
before 1S82 because in that year a Full Bench of this Court in the case of 
Ktshori Lai Boy v. Sharut Chundcr Mozumdar (T. L. E., 8 Cal., 593 : 10 
C. L. B., 369) declared the law in this resjiect prevailing in Bengal. The learned 
Chief Justice expresses himself in these terms • — “ Having regard botli to the 

¥ ractice of the Courts and to the language of tlie Legislature, it seems to me 
617] that in this country the policy of the law has always been to allow a 
plaintiff to enforce a claim for possession of land and for mesne profits, either 
in one suit or two, avhe might think proper ; but at tlie same time to induce 
him, if there is no reason to the contrary, to dispose of his whole claim in one 
suit only.'’ The latest case on the subject is Mon Mohun Sirkar v. The Secfe- 
tary of State for India in Council (I. L. R , 17 Cal., 968), in which the same 
principle is adopted. In the view that we take of sections 43 and 44 of the 
Code of Civil Procedure, claims to recover possession of imraoveablu property 
and for mesne profits are distinct claims, and there has been no alteration of 
the law in this respect between section 10, Act VIII of 1859, and tiie present 
Code, although, no doubt, tlie terms of the law of 1859 were more precise. 
The cause of action and the nature of the suit in each case are altogether differ- 
ent. Section 44, as we read it, merely permits joinder in one suit of a claim 
for recovery of immoveable property with one for mesne profits in regard to 
the same property. The case of Lalji Jdal v. Hulas/ (I. L. B., 3 All., 660), 
is not in point. We are unable to accept the view laid down in the case of 
Venkoba v Suhbanna (I L. R., 11 Mad., 151). As we understand the facts 
on which the judgment of their Lordships in the Privy Council in l-he case of 
Madan Mohun Lalw, Lala Hheornnkf^r Sajiat (I L. H., 12 Cal , 482) is based, 
and which are more fully set out in the .ludgment ot this Court then under 
appeal [see Sheo Shunkur Sahoy y- Hridoy Narain (I. L. R., 9 Cal., 143) I , they 
do not support the conclusion arrived at by the Midras Court We, therefore, 
set aside the judgment of the District Judge nioHifying that of the Subordinate 
Judge, and restore the decree of tho First Coqrtin its entirety. The appellants 
will receive costs in this Court and the Lower Appellate Court. 

C. D. P. Appeal allowed, 

• NOTES. • 

c See also (1908) 31 Mad., 405 ; (1908) 32 Mad , 330 , (1895) 17 All., 538 ; (1907) 34 Gal., 
223 ; (1908) 30 All., 225 ; (1902) P.R , 78 ; (1914) 88 Bom., 444.] 


Editor's note , — The same i>oint arose in appeal from Appellate Decree No. 319 of 1891, 
heard and decided by PBlNSBPand Htll, JJ., on the 24th March 1892. Their Lordships 
followed the above ruling. 
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SAilODA PROSUNNO PAL Ac. D. 
[618] PRIVY COUNCIL 


4 


The V^ih February and 5th March, 1S92, 

Present ; 

Lords Hobhouse, Macnaghtbn, and Hannbn, and SirR. Couch. 

Saroda Prosunno Pal and another Plaintiffs 

vcrsm 

Sham Lai Pal and another «... Defendants. 


[On appeal from the High Court at Calcutta. I 


Evidence oj title — CommissKm of partition. 

Under a coinmibbLon of partition issued bv the Supreme Court, land in Calcutta was 
apportioned among the members of a family, and the allwtmonts wore confirmed by a final 
decree m IS'25. ^ 

In this suit, brought in 1884, the plaintifi claimed through one of the family, a parcel of 
land, by roferouoe to one of the allotments so made. The defence, which was made b> set- 
ting up a title through the widow of him who received the allotment, was not proved ; but 
the ooircctnesb of the area allotted was also in dispute, and the Appellate Court excluded 
part from the decree, made by the First Court for the whole. 

It appeared to the Judicial Committee that there was no ground for assuming that the 
members of the family, who wore parties to the partition suit, were under any mistake as to 
the family property, or that there was any error, or want of due care, on the part of the Com- 
missioners of partition, whoso proceedings had been regular : nor had there been any adverse 
claim to any part of the allotted land. The First Court’s dec roe was restored. 

AppeaIj from a decree (Ifith August 1888), of the High Court, in part 
reversing a decree (26th March 1888) of the Court in its original jurisdiction. 

In this suit, brought in 1884, the late plaintiff, Raichurn Pal, whose 
executors were the present appellantg, sued for possession of 4 bighas 13 cottahs 
of land in Calcutta, to which he was entitled through his nephew Khetter 
Oh under Pal, deceased in 1837. Piarimoni, widow of the latter, had been 
entitled to the land for her widow's estate during the years inter- 
vening from the death of her husband till shn died in 1884. Through 
her the defendants claimed, alleging a mortgage in^e by her in 1867, 
followed by a decree, and a judicial sale to them, whereby after- 
wards, according to them, the land became vested in the second [6l9] 
defendant, as benamidar for his father, the first defendant, and they also 
alleged a purchase by her of part out of her own money. 

• ♦ 

The plot had been apportioned to Khetter Chunder, who was grandson of 
Boghoo Nath Pal, decea^ in 1819, the estate of the latter having been allotted 
in shares to his descendants by a commission of partition in tbe Supreme 
Court, confirmed by a final decree in 1896, the parties taking undisturbed 
possession, each of his allotment* Tbe defence was not established. The area 
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of the plot that was, or should have been, allotted to Khetter Chunder on the 
partition was, however, disputed, with the result that, in the original jurisdio- 
tion, Tbevelyan, J., decreed the whole plot claimed ; but the appellate 
Court’s judgment, delivered by WILSON. J. (Petheram, G.J., and Tottenham, 
J., concurring) leduced the area decroed by ^ bigha 4 cottahs. 

On this appeal Mr, J. Z). Man no appeared for the appellants. 

The respondents did not appear. Their Lordships’ judgment was 
delivered by 

Sir R. Couch, -On the,25ih September 1822 a suit was brought in the 
Supreme Court at Calcutta on the Equity side by fssar Chunder Pal, one of 
the sons of Roghoo Nath Pa], deceased, and Khetter Chunder Pal, son and 
heir* of Tarachand Pal, deceased, another son of Roghoo Nath, against the 
other members of their family, which was an undivided Hindu family, to have 
the will of Roghoo Nath established and tlie provisions thereof carried into 
effect, and" to have a partition of the immoveable estate of Roglioo Nath, subject 
to the provisions of his will. On the 22nd April 1823, by an order of the 
Supreme Court, Commissioners wore appointed to make the partition, with 
powder to examine the parties and their witnesses on oath, and to compel the 
production of documents On the 28th June 1825 the Commissioners made 
their report, and thefeby certified that they had allotted to Khetter Chunder 
Pal, with other property, a portion of tenanted ground in Deehee Entally, 
called Sontose’s garden containing by admeasurement about four bighas and 
thirteen cottahs, and included within the boundary line coloured green in the 
map of the garden annexed to the report. The map is in existence. There 
is no doubt that Khetter Ghunder’s allotment, [620] as delineated on the 
map, does contain four bighas and thirteen cottahs. And there is no 
question as to the exact position and boundary line of that allotment 

Khetter Chunder died intestate, and without issue, in 1837. leaving 
Piarimoni Dossee his sole widow »and heiress Piarimoni died in 1884, and 
thereupon Raichurn Pal became the heir of Khetter Chunder, and entitled to 
his estate. In August 1885, Raichurn Pal brought a suit in the High Court, 
in its ordinary original civil jurisdiction, against the respondents for posses- 
sion of four highus thirteen cottalis of Sontose's garden, as having been allotted 
to Khetter Chunder hv the decree in the partition suit The plaint alleged 
that, from the time of the decree down to the t.ime of liis death, Khetter 
Chunder was in possession of the piece of land so allotted to him, and tliat 
after his death Piarimoni had possession foj many vears, and that the defend- 
ants were then in possession. Besides lolying on a Hindu widow's power of 
alienation in case of necessity, the written statement dt Sham Lai, the real 
defendant, denied that Roghoo NatTi died possessed of the four bighas thirteen 
cottahs, and alleged that within the land the subject-matter of the suit about 
one bigha of land, described inaccurately m i-he conveyance and in a subse- 
quent pottah thereof as sixteen cotths, Iiad been purchased by Piarimoni with 
her own monevs from one Sheik Budooroodio under a bill of sale dated 
the 25th December 1834, and never was part of tlie estate of Roghoo 
Nath. The main defence failed. But both Courts have dealt with the 
minor point suggested by Sham Lai. The learned Judged of the Court of 
Appeal, differing h-om the Judge of First Instance, have found or placed within 
Khetter Ghunder’s allotment Budooroodin's sisteen cottaiis, now developed 
into one bigha four cottahs. In (^der to arrive at this result they assume a 
blunder on the part of the Partition Sommissioners, and an adverse title to part 
of the allotment extinguished in 1834 by Piarimoni’s purchase. 
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The defendant Sham Lai derived his title to the premises under a mort- 
gage granted by Piarimoni to one Lokenath on the 7th August 1867. The 
mortgage deed is in English form. It contains two important recitals. In 
the first place it recites that Khetter Chunder was in his lifetime and at the 
time of his [ 621 ] death seized ^nd possessed ” among other property of the 
four bighas and 13 cottahs. formerly called Sontose’s garden. That is 
the piece of land allotted to Khetter Chunder on the partition. Then it recites 
Budooroodin's conveyance of the 16 cottalis. They are described as ** adjoin- 
ing to the said piece or parcel of land measuring four bighas and 13 cottahs 
hereinbefore mentioned, and forming together one entire piece or parcel of land 
measuring five bighas and nine cottahs.*' The deed proceeds to convey to 
Lokenath by way of mortgage among other property all that piece or parcel of 
land . . . measuring five bighas and nine chittacks or thereabouts,'^ de- 

scribing it by its abuttals. Now the first observation which arises in reference 
to this deed is this : — It m directly at variance with the allegations of the 
principal defendant in his written statement. The defendant alleges that the 16 
cottahs conveyed to Piarimoni by Budooroodin were within the ambit of the four 
bighas and 13 cottahs allotted to Khetter Chunder. The mortgage deed shows 
that they were two distinct properties, adjoining but not intermixed. In the 
next place it is to be observed that in 186K, when Baichurn Pal brought a suit 
against Piarimoni and Lokenath to impeach Piarimoni’s dealings with her 
husband’s estate, Lokenath put in a defence on oath, in which he stated that 
from the title-deeds iif his possession he believed that the four bighas and 
thirteen cottahs, with certain house property, did belong to Khetter Chunder 
in his lifetime, but he alleged that the rest of the property in the mortgage was 
held under a different title. He said he was not bound to disclose his title to it, 
and therefore he objected to produce the mortgage deed. He added that on 
the occasion oT the mortgage the) title to the property was investigated by his 
attorney. Nothing could show more plainly that the theory on which the 
judgment under appeal proceeds had not been invented in the year 1H6B. 

Lokenath, suing on his mortgage, obtained a decree tor sale in default of 
payment of the amount due. The land in mortgage was sold under the 
decree on the 19th February 1870. It was bouglit by one Modoosoodun 
Dutt. On the Ist December 1877 Modoosoodun Dutt became insolvent. 
His property was put up for sale in lots by the Official Assignee. At the 
auction the defendant Sham Lai* in the name of his son, the co-defendant, 
C682] bought Lot 2. Lot 2 was conveyed to him by deed dated the 4th 
August 1880. On examiiung this deed it seems clear that Lot 2 is the piece 
of land allotted to Kliettor Chundej; Pal on the partition, diminished slightly in 
extent by some encroachments which are noted by Mr. Cantwell, who surveyed 
the property on behalPof the plaincilff in 1888. Lot 2 is described as “ contain- 
ing by estimation four bighas and three chittacks, and 13 square feet, more or 
less." The record is silent as to the other lots, among which Budooroodin’s 
16 cottahs if they exist might not improbably he found. But it would, in their 
Lordships’ opinion, be an udprofitable task to enquire what has become of 
these 16 cottahs, and what is their precise situation. The plaintiff does not 
claim them. The defe*ndant Sham Lai has not connected himself with them 
by any document of title or anything that can be described as evidence. 

Under these circumstances, Mr. Justice Trevelyan, who heard the case in 
the first instance, was satisfied that the land in dispute belonged — the whole 
of it — to Khetter Chunder Pal,” and he made a decree to the effect that 
possession of the premises should be delivered to the plaintiff. 

The defendant Sham Lai appealed^ to the High Court in its appellate 
jurisdiction. The learned Judges who heard the appeal have modified the 
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decree of the lower Court by excluding from it one bigha and four oottahs, as 
representing Budooroodin’s 16 cottahs, measured off in a position determined 
apparently by mere guesswork. 

Their Lordships are of opinion that there is no ground for assuming 
that the members of Eoghoo Nath's family* who were parties to the suit for 
partition, were under any mistake as to the property which belonged to their 
father, or that there was any error or want of due care on the part of the 
Commissioners (whose proceedings appear to thoir Lordships to have been 
perfectly regular), or that there was ever any adverse claim to any part of the 
land allotted to Khetter Chunder Pal. 

Their Lordships think- the title of the plaintiff to the land claimed in the 
plaint was proved, and they will humbly advise Her Majesty to affirm the 
decree of Mr. Justice Trevely^N, to [623] reverse the decree of the Appellate 
Court, and to order the appeal to it to be dismissed with costs The respondent, 
Sham Lai Pal, will pay the costa of this appeal 

Appeal allowed. 

Solicitors for the appellant : Messrs. Wrentmore and Swmhoe.^ 

C. B. 


[19 Cal. 928] 

FULL BENCH. 

The 1st August, 

Present • 

Sir W. Comer Pbtheram, Kt., Chief Justice, Mr Justice, Prinsep, 
Mr. Justice Trevelyan, Mr. Justice Ghose, 

AND Mr. Justice Ameer Ali, 


Makhan Lai Pal Plaintiff 

versus 

Bunku Behari Ghose and another Defendants. 


Transfer of Property Act {IV*of 1882), s, 54, para. 3-- Transfer of 
Property Act Amendment Act {III of 1885), s. 3. — Imynoveable 
property of value^less than one hundred rupees, transfer of — 

Suit by purchaser for possession when vendor is out 
of possession. 

The transfer by sale of tangible immoveable property of a value less than one hundred 
rupees han be effected only by one of the two modes mentioned in s. M, paragraph 3 of the 
Transfer of Property Act, viz., by a registered mstcumeut or by delivery of possession. 

Khafu Bibi v. Madhuram Barsick (I. L. B., 16 pal., 629) overruled. 

Appeal from Appellate Decree No. 842 of 1891, against the decree of F. W. Balcook, 
Esq., District Judge of Burdwan, dated the*17th March 1891, affirming the decree of Babu 
Monmoth Nath Ohatterji, First Hunsif of Katwa, dated the 6th February 1890. 
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This case was referred to a Fall Bench by Pbtnsep and BanekjeE, JJ. The 
facts sufficiently appear from the following order of reference: — 

'' The plaintiiT sues to recover certain land in the possession of defendant 
No. 1. It has been found that defendant No. 1 conveyed to defendant No. 2 
by ^n unregistered instrument ; that defendant No. 2 conveyed to the plaintiff 
by a registered instrument ; and that defendant No. 1 has» notwithstanding this 
transaction, remained in possession. 

[624] ‘ * The District Judge has dismissed the suit, holding that the con- 
veyance to the defendant No. 2, notwithstanding that it was for iinmoveable 
pro})tjrty of loss tlian Tta. 300 in value, being unnigisteiwl and not accompanied 
bv delivery of possession, is invalid. 

“ This is opposed to the case of Khatn v. Madhurnm Barsick (I.L B , 
16 Cal , 622), and as we have doubt as to the correctness of the law there 
laid down, we refer to a Full Bench the following questions : - 

“ (i) Can the transfer bv sale of tangible immoveable property^of a value 
less than onp hundred rupees be effected only by one of the two modes men- 
tioned in 8. 54, paragraph 3 of the Transfer of Property Act, viz., by a registered 
instrument or by delivery of possession ? and 

“ (ii) Does a conveyance of sucli property, not by registered document or 
by deliveiY of possession, confer any title on the vendee so as to entitle him 
to transfer it to a third person ?” 

Baboo Karuna Stndhu Mukerji appeared for the appellant. 

Baboo Saroda Churn Mitier appeared for the respondents. 

Baboo Kanina Stndhu Afnierji.— Section 64, paragraph 3, of the Transfer 
of Property Act, is not exhaustive or imperative. [Khaitt Bihiv, Madhuram 
Barsick (I. L, K., 16 Cal., 622)] ; and the omission of the word * only’ which 
occurs in the preceding paragraph is significant. The remarks of Gakth, C.J., 
in Narain Chunder Chuckerbutty v Daiaramlloy [1. L. R., 8 Cal., 697 (612)] 
are obiter. The Amending Act (III of 1886) provided that this section should 
be read as supplemental to the Indian Registration Act (III of 1877). ' Sections 
69, 107, and 123 of the Transfer oi Property Act, and ss. 48, 49, and 50 of the 
Registration Act were also referred to.] The plaintiff can enforce the contract 
of sale, using the unregistered deed evidence, Monomothonaih Day y. Sree 
Nath Ghose (20 W. R., 107) ; Luchmeeput Singh Doogur v. Mirza Khyrat Ah 
[12 W. R., (F. B.), 3*1] . A reasonable construction should be placed on the 
Act, and the defendant should not be allowed to avail himself of the non- 
registration of the document. • 

[ 625 ] Babu Saroda Clgurn Milter. — I submit the view of the sections taken by 
GabTH, C.J., in Narain Chunder Chucker by tty v. Dataram Roy [I.L.R., 8 Cal., 
697 (612)] is the correct one, and the case of Khatu Btbi v. Madhuram 
Barsick (I. L. R„ 16 Cal., 622) should be overruled. ^ 

The opinion of the Full Bench (Petheram, CJ., Prinsep, Trevelyan, 
Ghose, and Amber Ali, JJ.) was delivered by * 

PrinsePf J. — Tbifl reference to a Full Bench has been made by me, sitting 
with Mr. Justice Banrbjee, because weliad reason to doubt the correctness of 
the opinion expressed in Khatu Btbi v. Madhuran Barsick (1. L R., 16 Cal., 
622), decided by Mr. Justice Trevelyan and myself. The first question refer- 
red, and this is the only question which it is necessary for us to answer, having 
regard to the opinion at which we have arrived, is : — Can the transfer by sale 
of tangible immoveable property of a value less than Rs. 100 be effected only by 
one of the two modes mentioned in section 54, paragraph 3 of tbe Transfer of 
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Property Act, i.o,, either by a registered instrument or by delivery of posses- 
sion, and in no other way ? 4 

In the case of Kkatu Bibt v. Madhiiram Barsick (I. L. R., 16 Cal., 622), it 
was held that a transfer bv sale of tangible immoveable property ol a value less 
than Rs. 100 could be effected by an unregistered instrument not accompanied 
by delivery of possession. The judgment proceeded on the terms of paragraph 3, 
section 54, of the Transfer of Propeity Act, wliich, it was held, was not 
exhaustive, and did not alter the previously existing law expressed m sections 
17 and 49 of the Registration Act, under which transfers of property of such 
value could be effected by uniegistered instruments, registration not being 
compulsory. &,ome weight was also given to what has now turned out to be a 
misapprehension of the law in consequence of the enactment of Act III of 1885. 
That Act consists of only a fov? sections, sectmn 3 of which is alone applicable 
to the matter now before us, and that section, read iiy itself, conveys no 
definite meaning, and even .when applied to the Transfei of Property 
Act, is expressed in teims which are not easily intelligible. That [626] 
provision of the law, it may bo ohsorvod, was not cited to the referring Bench in 
the course of the argument hy the pltMders in the case, and was overlooked by 
Mr Justice Baneiuee and myself. We endea\oured to reconcile *the terms of 
tlie Transfer of Propcifc\ Act and the Registration Act, and were of opinion that 
the mode suggested by us afforded the only possible means of recimciliation. 

Having had the (j^iestion re-argued mid having rejard to the terms of the 
Act of iHH5, we do not tliink there is any conflict between the two Acts The 
intention of the Act iil 1HH3, no doulit, was tt) clear away n difticiiltv w'hich had 
aiison and which w.is nderred to in the eoinse of the decision of the Full 
Bench m Narain Chiuvb^r ('hffckethuily \ Dataiaiu iioy (I L R., 8 Cal., 597). 

It declares that sc'ctnxi 51 of the TiansUn of lMf)i)erty Act shall he read as 
supplemental t(» the Reuistration Act Mil ol IH77). Its effect, therefore, is to 
make section 51, narngraph .3, absolute, in ho far as it prescribes that a transfer 
of ownership hy sale ol tangible iinmoveable piopertios of a value less than 
Rs. 100 can be made onl\ hv a it gistered instrument or by delivery of the 
property, and that, if made otherwise, as in the case now before us, hy an 
unregistered instrument unaceornpanied l)\ possession, the transfer oi sale is 
inoperative and so it confei'J no title on I he vendee. 

The plainbilf, in the case before us. states tliat defend.int No. 1, as the 
proprietor of some land of a value less than Rs 100, sold it liy an unregistered 
instrument to defendant No 2 wil houL deli^x*ry ol ])os8Pss-ion, and that he pur- 
chased from defendant No 2 hy arcgistcuMl instrument •He now’ sues to recover 
possession from defendant No I, tlie vendor of his vendor, who, notwithstanding 
that he has sold by an unregistered i'^truinent and obtained the purchase-money, 
still holds possession TJie plaintifr s title to sue, theiefore, depends upon that 
of his vendor , and his vendor having, under 4ihe law as above expressed, an 
invalRl title, would he unable to enforce that title in a suit for ejectment The 
case is, no doubt, one of some hardship, because defendant No. 1, who has 
obtained the value of the land sold, is thus able to obstruct [6271 
the •possession of Ins vendee. We think, however, tljat the plaintiff has 
plac^ himself in such a position that the Court can afford him no relief in this 
suit, as it is now before us in seconc^ appeal. In his petition of appeal he 
merely contends that his conveyance is a valid instrument, and that on it he 
is entitled to be put in possession. The case, moreover, was tried in both the 
lower Courts on issues directed solely to this purpose. It is impossible at 
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this stage of the case to change the nature of the suit. The ans\ver to the first 
question put musti therefore, be in the affirmative. It is unnecessary to answer 
the second question. The appeal must he dismissed with costs. 

A. A. C. 


, NOTES. 

[ See (1894) 22 Gal., 179 where this case was followed : also (1909) 32 Mad., 532.] 

[ t9 Cal. 6t7 ] 

APPELLATE CRIMINAL. 

The 7th June, 1892. 

Present : 

Mr. JasxrcE O’Kinkaly and Mh. Justice' Amber Ali. 


Jukni alias Parbati 
versus 

Queen-Empress."' 


Bigamy — Sngai err micka marriage — Relinquishment of wife --Penal 

Code, s. 494, 

* h 

A conviction under s. 494 1 of the Indian Penal Code cannot be supported where there is 
evidence to show that, by the custom of the ctste, sagat or nikka marriage was admissible 
and that the husband had relinquished his wife. 


In re Mussamut Ckmma (7 C L. R., 354) followed. 

In this case the appellant, Jukni alias Parbati, was charged with the offeno 6 
of having married again during the lifetime of her < husband, under s. 494 of 
the Penal Code. 

The case for the prosecution was that Jukni was the duly married wife of 
one Matilal Saha, that she lived with him for several years, and that in 
February 1892 she went through a forut of marriage with one Dukhu Saha 
while her mfiftriage with Matilal was subsisting 

[628] The defence was that although Jukni was married to Matilal ‘Baha, 
yet he (Matilal) havidg relinquished her, she was entitled to marry another 
person in accordance with the custom of the caste to which they both belonged. 


* Criminal Appeal No. 457 of 1892, «aga]nst the order passed by H. Beveridge, Esq., 
Sessions Judge of Murshidajjad, dated the 10th of May 1892 


f [ Sec. 494 ‘ — Whoever, having a husband or ^fe living, marries in any case in which 
such marriage is voiUy reasom of its taking place daring the 
life of such husband ot wife, shall be punished with imprison- 
ment of either description for a lefts which may extend to seven 
years, anft shall also be liable to fine. |||^ 


Marrying again during 
the lifetime of husband or 
wife. 


Exception . — This section does not extend to any person whose marriage with such 
husband or wife has been declared void by a Court of competent Jurisdiction, nor to any 
person who contracts a marriage during thejifeof a former husband or wife, if such husband 
or wife, at the time of the subsequent marriage, shall have been continually absent from such 
person for the space of seven years, and shall not have been heard of by such person as being 
alive within that time, provided the person contracting such subsequent marriage shall, before 
such marriage takes place, inform the person with whom such marriage is contracted, of the 
real state of facts so far as the same are within his or her knowledge.] 
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Both the assessors, who aided the Judge in trying the ease, found Jukni 
not guilty of the offence, one of them being of opinion that Matilal Saha had 
relinquished her. and the other that the custom of sagai or nikka marriage 
prevailed in the caste. ^ 

The Judge held that Matilal Saha had not relinquished Jukni, and con- 
victed her of an offence under s. 494 of the Penal Code, and sentecrced 
her to three months’ rigorous imprisonment. Jukni appealed to the High Court. 

Baboo Jogesh Chunder Dey for the Appellant. 

^ The Deputy Legal Remembrancer (Mr. Kdby) for the Crown. 

During the argument Mr. Kilby cited and relied on the case of Reg, v. 
Sambku Raghu (I. L. R.. 1 Bom., 347) and referred to In re Mussanait Ckamia 
(7 C. L. R., 364). 

The judgment of the Court (O’KiNEALY and Amkek Ali, JJ.) was as 
follows : — 

This is an appeal from the decision of the Additional Sessions Judge of 
Murshidabad, convicting Jukni of an offence under s. 4i^4 of the Indian 
Penal Code, and sentencing her to three months’ rigorous imprisonment. 

The case is hardly distinguishable in any point from the oase of Zn re 
Miissamat Chamia (7.C. L. R., 354). The defence in that case, as in this case 
was, that by the custom of the caste sagai marriage or mkka, which generally 
means a second m*arriage, was admissible, and that the husband had 
relinquished the wife.« • 

In this case the Judge was of opinion that the husband had not relinquished 
the wife. One assessor was of a different opinion, and the second assessor, 
without referring to the question of relinquishment at all, was of opinion that 
the custom of nikka marriages prevailed in the caste. 

[629} We think there is a large mass of evidence, some of it unrebutted in 
any way, to show that such a custom does exist. We agree with the assessor 
who came to the conclusion that Matilal Saha had relinquished his wife. No 
doubt it has been pointed out to ue Mr. Kilby on behalf of the Crown that, 
according to a decision of the Bonifiay High Court, such a marriage would not 
be binding; but a second marriage has been for a long time recognized by this 
Court among certain classes of people in this country. « 

We think, therefore, that the* deciepion of the Judge must be set aside, 
and, acquitting the accused, we direct her discharge. » 

Conviction set aside, 

A. F. M. A. R. 
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[ 19 Oal. 629 1 

APPELLATE CIVIL. 

The 2nd June. 1 ii{f2. 

* 

Prrsknt ■ 

Mk. Justice Prinsep and Mk. Justice Ameer Ali. 

Mahabir Pershad Singh and others Plaintiffs 

Flurnhur Pershad Naniin Singli and others Defendants. ' 

Limitation -Instrument, suit to set asfiti or docUne the fotgeris of — Immoveable 
property, suitfoi possession of — Ltjn/to'tnn Aet lA’V of 1i<77), 

Schedule II, Arts Ul, fU. 144 

One D died in 1840, leaving ri iknriiuai ib or wiH Hit widows entered into possession 
of hib prnpertv, and the siirvivu died on the *i4rd Apiil IHH6 The predecessors in estate of 
the plnnitilTh brought .i suit t-j set <tsidp th * i kr.it n.im ih, which ‘^uit was dismissed in 1804, 
on the ground that the\ h.id no cause ot aettmi iluiing the litoume -tf the surviving widow. 
On the 29th June 18H9 th*! |d.iititilf-», .I's t!ii* heirs of D alter tjie do.itli of the surviving 
widow, mstitut€*d a suit to i.icu\cr ])-)ss ‘-.sioii of the piopcrtv of IJ from the defendants, who 
claimed to have come into p )ssi's'.i»m there: »f under the ikr.irManiah upon the death of the 
widow. 

IieUJt that the suit w.is goveiiied hi tin Inn t.iti )u of Lhiee se.irs foi a suit to si't aside 
an instrument, and not bv the goneral liniil iti m piesorilied lor sint» to leover jiUiiioveahle 
properts . as aftei the widow’s deith the [680] p..rtie'. in wcie lli im- cLuming 

under the ikrarnamah, who e. iuld not oe displ.n ed i xtept l)\. v'lLing ib asuie 

Itaghnbm Uynl Sahu \ Uhihjia hul Missri (1 D K , 12 tJ.il , f»9) .ippir)VLMl Jmjadtunha 
Chaodhinm v Ihikkimi Mi.hini finu * htuulkn il L. R , ri tkil . ^08, L R , 1.1 I A , 84) 
and Jtinki Kuiiicai \ A jit Singh (1 L R . 1.0 < ' i) , ,i<S , L R , 11 I A , llS) lofurred to. 

This suit WHS brought liy the pliiniLirts as Iho liesoendrints of one Durbijoy 
Singh by hi^ first wife Mussaoiul Sulagii i Koer, c.laiming to fie the heirs of 
Durbijoy Singh, and as siicli eijr.illed to rooovei posso^si in of liw properties 
with mesne profits. The principal deiendants el.iitned to have been in posses- 
sion of the properties as the agnates ol Durbi|f>y Singh since the death of 
Mussarnut MaheHh\^ar iv.cr, his second wife, h^ virtu^Mif an ikrarnamah or 
will executeii b\ Durbijoy Singh on the 7th Oetulmr 1847 The second party 
defendants claimed as purchase! s frrim the iirincipal defendants 

Durhijov Singh wh.s a iiumhIkm' of a loint Hindu family, governed hv the 
Mitakshara law. together v\ith the predec(*ssoi of the principal defendants, 
but separated himself from them during his I'fetime At the date of his death 
in January 3849 Durhijoy left two widow*^, tha eldei ot whom, Mussarnut 
Sulagan, died in 1850, leaving three daughteis, throiigli whom the plaintiffs 
claimed to inherit, the other wk^ow, Mussainut Mah'eshwar, died childless on 
the 23id April 1886. 0 

The ikrarn amah executed b.> Durhijoy Singli was in the folio w’lrig terms: — 
" Whereas 1 have not got any son fiom mv first wife, Mussarnut fiulagan Koer, 
therefore* with the advice of all I negotiated to marry Mussarnut Maheshwar 
Koer, daughter of Baboo Lai Naram Singh, on condition that I should give 
mauza Koop Narainpur to Mussarnut Suiagan Koer, mv first wile, for her 
maintenance, to he held by her until her death, and also give her one separate 

• Appeal tfom Oi^igiiubl Decree Nu. 264 of 1890, against the decree of A. C. Brett, Es'i-, 
Pifeitrict Judge of Tirhoot, dated the 2ud of August 1890. 
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house for her living and all other properties, togethei witli tents and goods to 
Miiasaniut Maheshwar Koer. This negotiation was made with Baboo Tirloke 
Nath Singh, uncle of Mussamut Maheshwar Koer, and upon my agreeing 
to carftr out the above contract, Mussamut Maheshwa' was married to 
me. In accordance witii the said agreement I gave mauza Hoop Narainpur 
^631] and the western house to mv first wiie, Mussamut Sulagan Koer, and 
kept rny second wife, Mussamut Maheshwar Koer, with me in tlie eastern 
house Mv. second wife, Mussamut Mahosh\^ar Koer, told me to execute 
a document according to the contract entered into 1)> me. Therefore 1 execute 
*this document to the effect that if God be pleased to favour me with .a son, 
then he shall get all the properties, tents, camps, etc If no son is born to me, 
then after my death Mussamut Sulagan Koer siiall hold iiossession over Hoop 
Narainpur during her lifetimei* without having tiny pf>wer to alienate the same, 
and all mv i emaining shaies and properties sliall he taken possession of by my 
second wife, Mussamut Maheshw'ai Koer, hut no one shall he competent to 
alienate the said properties , tiiat if necessary she ma\ give lease upon zur- 
peshgi ; that after the death of mv first and second wives these shares shall 
devolve ujiori in\ uncles, Baboo .luggeinath Singli anil Baboo Birj Behan 
Singh, and my cousins. Baboo Tirheni Singh and Bahoo Roghuliuns Narain 
Singh , that 1 liave aheadv married my ilaughtia‘?> and given dan-dahez (dowry), 
so that they have no right to my niilkmt He who does contrary to this deed 
will he considored a liar in Court. Therefoie 1 wnte this ikrar, so that it may 
be of use when requiiid Dated 18th Assin 1200 Fush." 

Upon the ileath of Duihqe\ Ins widows cameiiiU)]a-risession of the proyierty. 
Litigntion was at that time pending hot.ween one Kunji lh>\ and Durbijoy, 
and 111 a proceeding to determine the right x*l representing Durhijoy, Mussamut 
Maheshwar propounded the ikrarnamah, hut no decision was come to upon its 
validity. The descend ants of Mussamut Sulagan then brought a suit to have 
the ikrainamiih set aside, nniking Mussamut Maheshwar and tins agnates 
defendants. That suit was dismissed on appeal h\ liie High Court on thi^ 17th 
December 1864, on the ground that the reversioners w^ero not entitled to 
recover the pioperty during ttie lifetime, ol the widow, that no waste was 
proved, and t.h at tlie suit was not fiauied to obtain a declaration as to the 
validity of the ikiarnainah after the widow’s dentli. 

The present suit was instituted on tlie 29th ,hine 18H9, nioio than three 
years after tlie death of Mu.ssiimut Maheshwar T'’e Jow’cj Court hold that 
there \ 7 as only one issue upon the merits-- i.he validitv of the ikrarnBinali , 
that Articles 91, ' 92,1 and 98! of the [OSgj Lnnitntion .Act applied , and upon 

[Art 91 — 


Description of mit. 


IViiod of 'I’liiu' from winch ponod bogiiis 

Imutalioii tii tiiri 


men Aot otherwise provided for 


” . J”' - r. _ "1'- 

To declare the forgery of an in- 
strument issued or registeicd 

'“_UArtT 98 

To declare the forgery of an in- 
strument attempted to be enforced 
against the p laintifi 


Throe years .. •] When the facts entitling the plain- 
j tiff to ha\p the instrument, cuucelled 
_ asi de become known to him.] 


Three years When th# issue nr registration 

bec omeK known to the plaintiff.] 


Three years .. The date cf the attempt.] 
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the authority of Baj Bahadur Stngh v. Achumbit Lai (L. R., 6 1. A., 1 10 ; 6 G. L. 
R., 12), Uma Shankar v. Kalka Prasad (I L. R., 6 All., 75), and Jagadamba 
Chaodhram v. Dakhitia Mohan Boy Chaodhri (I. L R., 3 3 Cal., 308 ;L. R., 13 
). A., 84), dismissed the suit upon the ground of limitation, finding alfo upon 
the merits that the ikrarnamah was a genuine document, the effect of which 
was to vest the estates of Durbijoy in the defendants. 

The plaintiffs ay^pealed to the High Court. 

Mr. WoodroffCj Baboo Srinaih Dass^ and Baboo Bahgram Sitigh appeared 
for the Appellants. 

The Advocate- General (Sir Charles Paul)^ B^hoo Prannath Pandit, B.nd 
Baboo Joqender Chunder Ghose appeared for the Respondents. 

The arguments sufficiently appear from ^the judgment of the Court 
(Pri^^sep and Ameer Ali. JJ.), which was as follows : — 

Durbijov Singh was a member of joint Hindu family under Mitakshara 
law with the predecessors of the first party defendants, but it was held by a 
competent Court that he had separated from them He died in January 1849, 
leaving two widows, Sulagan and Maheshwar. Sulagan died in 1850 leaving 
daughters, and Maheshwar died childless in 1886. The plaintiffs are the 
natural heirs to Durbijoy, plaintiff's 1 and 2 being sons of daughters of Sulagan 
and plaintiffs 3 and 4 sons of a son of a third daughter. As heirs to Durbijoy 
after the death of his last surviving widow they sue to recover his estate, some 
of which has been alienated to the second part\ defendants. 

The defendants rely on an ikrarnama or will, alleged to have been executed 
by Durbijoy on the 13th Assin 1255 (7th October 1847), under which, in the 
event of his leaving no son, he gave Sulagan a life estate in a certain property, 
Roop Naraiiipur, and gave his otlier wife, Maheshwar, his remaining estate ; 
all of which, however, at her death was to go to liis uncles and cousins, and 
they also plead limitation as a bar to this suit. 

The District Judge ha'-* dismissed the suit as barred by limitation, because 
it IS a suit to set aside the ikiarnainah and C633j was not brought within 
three years from Maheshwar's death, and he has also found that the ikrar- 
namah is a genuine instrument. The plaintiffs have accordingly appealed. 

The District Judge has relied on the judgment of their Lordships of the 
Privy Council in Baj liahadoor Sinqfi v. Achumbit Lai (L. R., 61. A., 110; 6 
C. L. R., 12) and in Jagadamba Uhaodhrani v Dakhina Mohun Roy Ckaodhri 
(I. L. R., 13 (JIal., 308 , L. H., 13, I. A , 84/ as explaining that case, and he has 
also quoted Uma Shankar v. Kalka Prasad (I. L. R., 6 All., 75). 

It is contended for the appellants that the suit is to recover immoveable 
property by right of inhgritance, and that to set aside tlie ikrarnamah is not 
the object of tho suit, but one of the probable consequences. The matter is 
not free from considerable difficulty. The predecessors in estate of the plain- 
tiffs sued to get this ikrarnamah set aside as not a genuine instrument, and that 
suit was dismissed in three Courts, not on tlie merits, but because it was prema- 
ture. The High Court, on 17th December 1864, held that “ the plaintiffs had 
no cause of action during the lifetime of the widow.” The suit before us has 
been brought more than three years from the widow’s death, and the question 
is whether it is goveyied by the limitation of three years for a suit to set avide 
an instrument, or by the general limitation prescribed for suits to recover 
immoveable property, that is, twelve years after the right accrued by the 
widow's death. There is no doubt that the widow Maheshwar set up the 
ikrarndmah, It was set up in Court in March or April 1849, and although the 
questiofi of its geuuineness was raised and evidence was taken, there was no 
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finding delivered. The reason for this was that Maheshwar had an indisput- 
able title to retain possession as the widow of Durbijoy, and therefore no 
immediate benefit would be derived by any one seeking to impugn the ikrarna- 
mah ; ^tlthough it was set up, it was never acted upon by the widow in such a 
manner as to prejudice the rights of any reversionary heir until after her death ; 
any alienation by her would necessarily he valid until that time, and this was 
declared by the order of the High Court of December 1864 in a suit brought 
for that purpose. Moreover, it was impossible to predict whether any person 
then claiming to be a roMKrsionary heir would [634] occupy that position at the 
widow's death. But after the widow's death, although the right of inheritance 
has become perfected, so that it can be practically enforced, the parties in 
possession are those who claim under the ikramamah, and these cannot be 
displaced except by setting it aside. We are inclined to take the view expressed 
by Field, J., in Baphubar l)yal Sahu v Bhtkya Lai Missrr (I. L. B., 12 
Cal., 69), which is practically that of their Lordships of the Privy Council in 
the later case of Jagadamha Ckaodhrani v, Dahkhma Mohun Boy Chaodhri 
(I.L.E., 1^1 Cal., 308 , L. R., 13 I. A., 84). The case of Jankt Kuvwar v. 
Ajit Singh (l.L.B. 15 C^L, 58 ; L.B. 14 1. A, 148) has been cited in this case 
by the learned Counsel for botii sides. It seems to us to he in favour of the 
defendant and to he in no way in conflict with the case last cited. 

The plaintiffs were bound to challenge the ikramamah on the widow’s 
death, when it was put into effect as against them in continuance of the title 
asserted hy the widow. No doubt as Maheshwar had^another and a complete 
and independent title as a Hindu widow as has already been intimated, the 
plaintiffs might not be prejudiced by the setting up of the ikramamah during 
*her lifetime. But the ikramamah was set up by the defendants at her death, 
and unless plaintiffs can get rid of the title so derived, they cannot succeed. It 
therefore seems to us that this is the real object of the suit, and that the limita- 
tion applicable is three years from the widow’s death. We arrive at this con- 
clusion with some regret. The appeal must therefore he dismissed with costs. 

A. A. C * Appeal dismissed. 


NOTES. 

[ In (1907) S4 Cal., 899 the Privy Council, while Rtating that Art. 91 would not appl^^ to 
caseR where it was not. necohsarv tn set aside Iftie deed aR a condition uf recovery of the 
property, held that Art. 141 applied to the case of .*i. lease or ijara granted by a Hindu widow 
beyond her lifetime unde*- no justifying circumstances, re versing the j'udginent of the High 
Court in (1908j -SO Cal., 990. 

See alw 38 Cal.. 357 ; SI Bnm., 1 ; 37 Cal., . (1894) P.R , 56 ; 31 Cal., Ill ; 34 Bom., 
260 , 28Cal., 4G0.] • 
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[19 Gal. 684] 

APPELLATE CIVIL. 

Tke / bth May, 1 H92. 

Present 

Mr. .UisTiCE Chose AND Mr. Justice Ramp[ni. 


Abhai Churn Jana PlainOiff 

versus 

Manual Jana and others Defendants.' 


Hindu law — lieunion — Successfmi 

VVboro tlior<‘ hsis born a Tcinnon boLwoen porsnis ovpros'Jv onniiioraLod in the text 
of BrihiirthpaLi, viz , father, brother .lud p:ifcin*iial untie, .iiid [688] wliore tlioir 
doflcriidaTits (ontinuo to bo m.*in‘»<Ts of bh-' tfunitod Hindu f.irnilv, the law of inheritanre 
applicable to the l.itter is the s»nu* .i> m the c.iso of the death of ,inv of those hetwoeii whom 
the reunion took phiee 

Tara Chand Ghose v Ihulum liochun Gho^c (6 W K , ‘219), Gapal Chiindci Daifhniia 
Kenainai Daghotyi (7 W. 11,30). and Rnmhnu iS/iinn \ Tuhtram Snrma [1 15. L R, 
3SG) referred to 

r 0 

The facts out (J winch tins ap)>eal arnsn were slioi‘tl\ these Sutraghana 
Jana, Shiva Jana, Nakoari Jana, and hlaru Jana were four brothers , they 
were members of a loint Hindu faiinlv. Nnkoan left a widow, Saki J‘)assi, and* 
a son, Pancbii Jana Ilnru Jana died loaviui^ a son, Manj^al Jana, the defend- 
ant No 1 , and Sutrawbana l(3ft a son, Abhai Churn, the plaintiff in this case. 
The piesent case had no concern with Shiva Jana’s brunch of thei-imily. 
During the lih'tinie of the four lirothers a separation look place hetween them, 
and this was followed hv a reunion between Nakoari and Ilaru Jana Upon 
Nakoari’s death, his share of the fdinilv propeity devolved upon his son 
Panchu, and on the lattei’s death upon his mother, Saki Dassi. Haru was 
succeeded by his son, the defendant No. I, and he continued to be a member 
of the reunited family This state of things lasted until Saki Dassi died, which 
event took phacc in the year 1295 E S , and it was upon her (Saki Dassi's) 
death that the question aioso who should succeed to the estate of Panchu 
Jana. The plaintiff as the coinin Panchu Jana, and standing in the same 
degree with ^fanga! Jana, the defendant No I, claimed a moiety of tfie estate; 
whereas Mangal Jana claimed the w^iiole, upon the ground that, as a member 
of the reunited family, Ij^ was entitled to take precedence over the plaintiff, 
he being an unaesociated member of the fanfily. 

TheMunsif held that tlio defendant No. 1 was the preferential heir, and 
that the plaintiff was not entitled to succeed ; a'lid on the authority of 
Kesahram Mahapnttar v. Nandkilhor Mahapattar [3 B. L. R.,(A. C. J.), 7i , and 
Tara Chand Ghose v Piidum Lochun Ohose (5 W.R., 249) disrais-sed the suit 
The Suhoidinato Judge agreed in that decision, holding that he w.is bound to 
follow the principle enunciated in those cases. The plaintiff now appealed to 
the High Oolirt. c 

• Appeal from Appellate Decree No. 87 of 1891, against the decree of Baboo Dwarka Na^ 
Bhuttaebarjee, Subordinate Judge of Midnapore, dated the 11 tb of September 1890 affirm- 
ing the decree of Babu Lalit Coomar Bose, Munaif of Contai, dated the Ififch of ' March 

1 Qon ' 
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^6363 Baboo Golap Chuttder* Sircar appeared for the appellant. 

Baboo Debendronaik Ghoae appeared for the respondent. 

Baboo Golap Chimdey Sircar, — In order that two persons may be called 
re-united, it is necessarv that thev should have been members of a joint-family, 
that they siiould have received shares of the joint estate on a partition, and 
that they should have again through mutual affection united after having 
annulled the previous partition (Dayabhaga, Chapter XITI, section 1, paragraph 
30). There-union in thig case took place between the father of the defendant 
and the deceased proprietor , therefore the defendant cannot claim preference 
on the ground of being re-united with the deceased proprietor, the preference 
can be claimed only by the actual party to the re-union, which the defendant 
was not , the privilege iieiiig personal and nob lieritable Besides, even if the 
tliree brothers had continued toint, and nartition had taken place after their 
death between the three cousins, namely, the plaintiff, the defendant, and the 
deceased proprietor, and the latter two had lived together by forming a re-union 
between themselves, yet the defendant would not have been entitled to pre- 
ference. For re-union, technicalh so called, ma\ he formed only between three 
sets of relations, namely, liebween father and son, between brothers, and 
between paternal uncle and jiaternal nejihew, but between no other relations 
(Dayabhaga, chapter XI, section L, paragraph 30 , chapter XI, section 5, para- 
graphs 38-39 , chapter *X1I, paragraphs 3-5 Mitakshara, Chapter II, section 
9, 1-8 , Dayatatewa. page 6H , Dayakrama Sangraha, pages 80, 81). There could 
be no re-union between* two first cousins, so as to eiititlA either of them to claim 
preference to a separated cousin And what could not directly be done by them 
cannot bo done indiiectly through a re-union between their fathers. There are 
’Several casus which seem to he against mv conlention, hut the present question 
was not raised nor decided. The Bengal commentaries are clear on the point 
and as cases of re-union are rare, it would not disturb many titles if the law as 
enunciated in the leading commentaries he followed, though a different view 
has been taken in some cases. 

Baboo Drhcndronatk Glu^*ic — In the Dayabhaga, the enumeration of 
persons who could le-unite is only illustrative and not [6373 exhaustive. 
The text of Junutavahana, “ Father, son, brothers, parternl uncles and the 
rest, when re-nnibod, are culled re-united parceners,” supports this view. Suppos- 
ing that re-union could take place onl\ among those enumerated, the heirs of 
those who were originally re-uriited are still to he legarded as re-united parcenei s, 
nad wlien there is c«)nipet ition for the succession to the estate of a deceased 
relative among those w ho stand m an equal degree of relationship to him, 
those descended from a re-united parcenji are to he preferied to those who 
are descended from an unassociated parcener. See Jaudiih Chundet Ghose v. 
henodhehary Ghose (J. Hyde. 211), Kcsohinm Mallhpattat v. NandJifshor 
Mahapattar [3 B. L. K . (A. C. J.)!?] . 

The judgment of the Court (GHOSKaud Rampini, JJ.) was delivered by 

Ghose, J. (wlio after* betting out tlie tacl^ as stated above continued). — 
Both the Courts below 'have held, following certain decisions of this Court, that 
the defendant is entitled to the property in preference to the plaintiff, and 
they have accordingly dismissed the suit. The present appeal is by the plaintiff ; 
and it lias been contended by the learned vakil for the appellant that upon a 
correct reading of the Hindu law as ii obtains in Bengal, the plaintiff is entitled 
to share equally with the defendant the property left by Panchu Jana. 

The argument on behalf of tiie plaintiff’, if we have understood it correctly 
is that, according to the Bengal school of law, as expounded by Jimutavahana, 
re-union can take place only between a person and his father, brother, or pSternal 
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uncle, and, the^fore, although there was a re-uiiion between Haru Jana and 
Nakoari Jana, still Mangal Jana and Panohu Jana could not be regarded as 
re-united parceners within the meaning of the Hindu law, so as to entitle 
Mangal Jana, upon Saki Dasai's death, to the estate of Panchu Jana, to the 
exclusion of the plaintiff. 

What is re-union according to Hindu law ia'to be gathered from a text of 
Brihashpati, and it is this . He who once separated dwells again through 
affection with his fatiier, brother, or paternal uncle, is termed re-united." (See 
Oolebrooko’s Dayabhaga, chapter XI, section I, verse 30). The Dayabhaga in 
chapter XI, section I, verse 30, after referring to the text of Brihashpati, [638] 
savB as follows ; “ He thus shows that persons who by birth have common 
rights in the wealth acquired by the father and grandfather, as fathers (and 
sons), brothers, uncle (and nephew), are re-umted when, after having made a 
partition, they live together, tlirough mutual affection, as inhabitants of the 
same house, annulling the previous partition and stipulating that ' the property 
which is mine is thine, and that which is thine is mine, * " and so on. 

If re-union could take place between persons who hy birth have common 
rights to the wealtii acquired hy the hither and grandfather, it would seem 
that the mention of father, brothers, and uncles is but illustrative, and not 
exhaustive, and that soems to have been the view taken by the Mithila school, 
and by the Viramitradaya, a book of authority in the Benares school, but, so 
far as the Dayabhaga is concerned, a book which is of paramount authority in 
the Bengal school, it is laid down in chapter Xll, verse 4, that a special 
association among persons other than the relations here enumerated is not to 
be acknowledged a<i a re-union of parceners ' for the enumeration would he 
unmeaning." 

The enumeration is in the preceding verse 3, which gives the text of 
Brihashpati already referred to. 

If we had to decide whether there could he are-union between Panchu .lana 
and Mangal Jana, we should perhaps have to hold that there could be no such 
re-union according to the Bengal school of law ; but that is not the question we 
have to consider in this case , for the re-union had taken place between persons 
who are expressly enumerated in the text of Brihashpati. The question we 
have to determine really is whether Mangal Jana and Panchu Jana having, 
since the death of their respective fjjthers, continued to live as members of the 
re-united family, the same rule of succession which applies in the case of persons 
expressly enumerated in the text of Brihashpati also applies to their descendants 
supposing thev continue to live as members of there-united family. 

In the Dayabhaga, chapter XJ, s. I, verse 4, the author says: “ In like 
manner, Yajnvawalcya^ys — ' The wife and the daughters also with both parentsi 
brothers likewise and their sons, gentiles, cognates, a pupil and fellow student : 
on failure of the first among these the next in order is indeed heir to the 
[639] estate of one who departed for heaven, leaving no male issue. This rule 
extends to all persons and classq^.' Thus affirming ftie right of the last men- 
tiozijBd on failure of tjie preceding, the sage propounds * the succession of the 
widdw in preference to all the other heirs." 

The author, then, in chapter XI, section V, verse 9, says that the brother 
of the whole blood J^ias "the first title according to a text of Tajnyawalcya." 
That text (see verse 10, section V, chapter XI. Oolebrooke’s Dayabhaga) is as 
follows ; — " A re-united (brother) shall keep the share of his re-united (oo-heir) 
who is deceased: or shall deliver it to a son (subsequently) bom. But an 
uterine brother (shall thus retain or deliver the allotment) of his uterine rela- 
tion,’*^ Verse 37 of the same oliapter runs as follows: — Accordingly, the 
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plural number is employed in the term ‘brothers* (section I, verse 4) for the 
purpose of indicating the succession of all descriptions of them in the order 
here stated , else it would be unmeaning." Then comes verse 38. “ The text 

' a reunited (brother) shall keep the share of his reunited co-heir ’ (s. 10) is 
intended to provide a special rule governed by t he circumstance of re-union after 
separation and applicable to the case where a number of claimants in an equal 
degree of affinity occurs.** And inverse 39 the author says as follows 
“ Hence, if there be competition between claimants of equal degree, whether 
brothers of the whole blood or brothers of the half blood, or sons of such 
brothers, or uncles or the like, the re-united parcener shall take the heritage : 
for the text does not specify lihe particular i elation , and all (these relations) 
were premised in the preceding text (section I, verse 4), and a question arises 
in regard to all of them. Therefore, the text must be considered as not relating 
exclusively to brothers." 

The author in verse 37 evidently refers to section 1, verse 4, and in verses 
38 and 39; when speaking of “ tlie text," he means to refer to the text of Yaj- 
nyawalcya, which is that “ a re-united (brother) shall keep the share of his re- 
united (co-heir)." And when the author alludes to the “preceding text," he 
apparently means the text of Yajnyawalcya as recited in section I, verse 4 It is 
to be observed that verse 39 speaks of competition between “ brothers" “ or sons 
of such brothers, or thtf uncles, or the like," and in each one of these cases the 
re-united parcener takes the [6403 heritage. It seems to us upon a considera- 
tion of all these passages that, supposing that a re-unfon cannot take place 
between persons other than those expressly enumerated in the text of Bnhash- 
pati, if there has been a re-union between individuals so enumerated, and their 
descendants continue to bo members of the re-united family, the law of inherit- 
ance applicable to them is the same as in the case of the death of any of 
those between whom the re-union took place. And this was the view that was 
taken in the case^of Tara Chand Ghose v Piuiiim Lochun Ghosc (5 W. R , 249), 
where the law on the subject seems to have been fullv considered. This case 
was apparently followed in Gopaf Ckiinder Daqhnrra v. Kenaram Duqhoria (7 
W R., 35), and the same view seems bo have been acted upon in the case of 
Hamhari Sarma v Tnhfrarn Sat ma (7 B. L R., 336). There is also a case to 
the same ed'ect to he found in Macnaghten’s Hindoo Law, Vol. 2, decided by 
the Zillah Court of Hooghly in the year 

We miglit here observe that there is a slight inaccuracy in the translation 
given by Golehrooke of the text of Yajrjvawalcya as given in verse 10, section 
V, chapter XI, of the Davahhaga. The correct rendering is, we think, as 
follows : — “ Blit one re-united shall keep tfie share of his re-united (co-heir),* 
and so on With reference to this text the author erf the ViramHradaya at 
page 205 (Babu Golap Chunder*Saikar*B translation), after'alluding to the 
said text, observes as follows “The term ‘but’ shows that it forms an excep- 
tion to that what proceeds (/ c , the text of Yajnyawalcya quoted in chapter XI, 
section I, verse 4, laying down the order 5f succession to the estate of a 
sonless deceased person). Thus the meaning is that the estate of a re-ucpted 
oo-heir dying' without a male issue shall be taken by a re-united co-heir alone 
and not by the wife, and the like." If this opinion (as regards the law in the 
Benares school) be correct, there can he, we think, no doubt as to the meaning 
of the verses 38 and 39 of section V, chapter XI, of the Dayabhaga.viz., as we 
understand it, that the competition need not be a competition between those 
who are expressly mentioned in the text Bribashpati, hut that it extends to 
the case of their descendants, provided they continue to live t<ig^er as 
membeis of the re-united family. 
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[641] We* might add that it would be auoaialous if the law of succession 
as between the descendants of re>united members he different froin tlie laws as 
between the re-united members themselves. »>lf certain persons who are entitled 
to re*unite come to a re-union, they form one joint Hindu family, and it would 
be only reasonable to suppose that the same law which regulates succession 
as between them, in the event of any one of them dying without issue, is also 
applicable to their descendants, if they continue to be members of the same 
joint Hindu family. 

We might here observe that Sree Krishna Tarkalankar in his commentary 
on the Dayabhaga, chapter Xi, section Vf, styled by Mr. Colebrooko as “re- 
capitulation, recognises the distinction between a re-united and disjoined 
coparcener as forming a ground ot distinction in the heritable rights of 
brother’s grandsons. •» 

Upon these consideration^ we think that th i Courts below have come to 
a right conclusion, the result, lieing that this ai>:>eal will be dismissed with costs. 

A. F. M. A R. Appeal di&rfiissed. 


NOTES 

[ As rogcirdb who (tan roiiiiiLo, stv aIso (lUO^) Gal., i7 1 , ‘^0 C'll., Tin , jri f^il , 7*il. 
Ah bo the (.‘onscquciK'cs of tc union, ^ee .ilso Sd ]NTad.. H><5 , L!) IM L J., Till.] 
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PUESExN’T 

Me lUSTICE PiGOT AKJ) MU. dUSTJt'E BkVEELEY. 

Xorendro Nath llo\ Chowdhr^', minor, by bis guardian and mother 
Han Moni Dabi Cliowdhrani Dolendant No. 1 

vtn'f>U6 

iSrinath »Sandel, lunatic, b> his manager under the Court of Wards, 

SaraC Chunder Ko> and another Plamtiifs 

* and , 

Ram Gopal Roy Chowdhry and others Defendants. ' 

Bengal Tenanry Act [Vlll df sa. lOitl, lOd, 100, lOH— Powets of 

Settlement Officers-^ Record of eights — Disputed lands— Appeal — Powers 
of supervisto7i of High Court. 

A Settlemeut oflicgr has no power, under the provisions of the Bengal Tenancy jet, to 
entertain any dispute between thtr persons interested in neighbouring ostates as to the 
title of any land. 

* Appeal iioxn Appellate Decree No. 1060 of IBOO, against the dcoreu of J.B. Worgaii.Esq., 
District Judge of Dinajpur, dated 'i3rd of May 1890, aihriniug the decree of Baboo Bomesh 
ChuuMi DasSt Settlement Officer of Sankerpore eatate, dated the 6th of September 1889. 
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In this case the plaintiffs objected to the entry in the survey papers of the 
Settlement Officer of Saiikerpore estate of a certain piece of land under taraf 
No 42, in mauza Fazelpore, oci the ground that it was in tlieir taraf No. 35 
in the said inauza. The dispute wis decided, under s. 106 of the Bengal 
Tenancy Act, by the [6423 Settlement Officer, the result being that he found 
it to be ijmali or joint land appertaining to the above two tnrafs, and to two 
others in the same mauza. 

Against this decision both the defendant No. 1 , the owner of taraf No. 42, 
and the plaintiffs atipealed, and put forward their respective claims tc* the land. 

The District Judge, being of opinion that the appellants had not made out 
a sufficient case for Ins interference, dismissed the appeal 

The defendant No. 1 appealed to the High Court. 

Mr. Euam and Baboo Siirrndro Nalh Muttij Lai for the appellant 

Baboo flem Ohundnr Banatjec and Baboo Jasnda Simdiui Pramuni^iJc for 
the respondents 

The judgment of the Court (PiaoT and BEVERLEY, JJ.) was as follows 

We think that the ajjpoal must be allowed . that the proceedings are bad from 
the beginning , and in dealing with the matter we must make an order in the 
alternative, that is to sav. that the powders which wo exorcise in respect of 
those proceedings inu^t he exorcised in the alternative We first declare that, 
assuming the proceedings to bo such as to give us under the law a jurisdiction 
in second appeal, we must declare that tlio appeal must, succeed , and secondly, 
under the assumption that the proceedings were ahsolutelv bad and void nh iniiio, 
wo must set themi aside under our powers oi supei vision, as made in error by 
an officer who had no power to entortam them oi to do auv judicial act in 
regard to tliem Tius Settlement Officer, we are of opinion, liiid no pow’er under 
the Bengal Tenancy Act to entertain at least anv dispute between the persons 
interested m the zeniindari of the so-called plaintilV, the estate under the Court 
of Wards, and the persons interested m the neigh l)ouriiig estate as to the title 
to any land , and the dispute in lias matter is distinct) v put as one arising out 
of th^ improper inclusion within the land of the neighhouring zemiudar repre- 
sented hy Ilari Mom, of land which the plaintiff, the disqualified person 
whose estate is under tlie Court of Wards, alleges to be part of his estate. 
Now wo express no opinion in this case .as to wliether, toi the sake of con- 
venience, a Settlement Officer mayor may not lecorl in liis record of rights 
Ins belief, whetlier expressed by a map or otfiei wise, as to the boundary 
of the estate upon which he was engaged under the order. In the present case, 
indeed, the officer may peihaps have beec einjiowered undei the rules issued 
under s. 189 bo make a map of the district oi estate n.sa >Sett/eminit OjUcer. Of 
that we know nothing , but we are clear tliat no challenge of tlic correctness 
of the expression of his opinion as to the boundary, supposing that he was 
entitled to make it, as to which wo say nothing, could he used to found pro- 
ceedings under ss. 106 and 108, as the im^tter of a dispute which could be 
judicially enquired into and determined under these sections of the Act. Were 
that so, it would lead to the formidable result that officers of the position 
who must needs be employed in the preparation of those records of right might 
pefhaps find cast upon them the duty of inquiring into and deciding matters of ^ 
disputed titles to land, of indefinite imj)ortance. LooBng at the terms of 
ss. 102, 103 and 106, we think that there is no reason whatever for supposing 
that any such thing was contemplated by ‘the Legislature. 

The whole of the proceedings, therefore, which now are before us on appeal 
or quasi-appeal from the date of the so-called plaint to the proceeding.:?^ before 
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the District Judge, initiated by the lunatic's next friend, are bad and must be 
all quashed as nought. 

We think ourselves at liberty to add that we should regret greatly that 
any defective proceedings such as these should at all hamper or oast discredit 
on what, sitting here, we allow ourselves to say is greatly to be desired, viz., 
the encouragement of a record of rights in all estates to which the Court of 
Wards* powers extend 

A.F.M A E Appeal allowed 

NOTES. 

[ See albo <1891) J9 GaI., G43, (IH'Ji) 21 C.il , 378 ) 


[19 Cal 6i8] 

APPELLATE CIVIL. 

TKii lUh July, 1H{J{. 

Present : 

Mr JusTigii PiGOT and Mk Justice Ea^terjek. 

Bidhu Mukhi Dabi and another Ohjectors 

VfJSUS 

Hhugwan Churider Eoy Chowdhrv and others PlaintiHs. ‘ 

lionqal Tenanry Art ( IV// of Issd), s. KKi — lietioKl of nghtit — Dispute as 
to hotindanes PotretHof an exemtivo officer. 

AiJ Lxoc-ubivo otticoi, Acting uudui* the provi-aiutiH of section 103 of the HcngAl TViiancy 
Act, hiiH no power t ) d ■' ‘rmirii! th«* boundArics between [644] contorininriiis estaAs as to 
which a bima fide fontrowrsy exists between cihe owners of such estates. 

Nore^idto Nath Hoy Cfujwdhry v. Srtnath Sandel {ante, p. G41) relied on. 

The plaintiffs, Ehugwan Chundei E(fv Chowdhry and otheis, applied to the 
Collector of Dacca, under s. J03 of the Bengal Tenancy Act, for the measure- 
ment and preparation of :i record of rights in respect of certain lands The 
application was granted, and amins were deputed to measure the lands in ques- 
tion, and to prepare the record of* rights When the measurement papers 
and plans were submitted to the Court by the amins, one Bidhu Mukhi Dabi 
and another filed a petition of objection to thb proceedings. The chief grounds 
were that the applicants were not entitled, under the provisions of the Bengal 
Tenancy Act, to have a measurement made and record of rights prepared of 
any lands in respect of which these wembona fide disputes between the owners, 
and that no lands belonging to the objectors were liable to be measured under 
the aforesaid Act. The* objectors further prayed that the disputed lands might 
he marked out and excluded from the measurement. 

The Collector w^s of opinion that, primd facie, the controversy being &md 
fide, the disputed lands should be excluded from the proceedings, which, how- 
ever, he held might be continued as to the remaining lands. 

* Appeal from Appellnte Decree No. 681 of 1890, agaioBt the decree of T. D. Beighton, Enq., 
Districtjb’^ae o! Decca, dated the 29th of February 1890, reverBiug the decree of L.Rare.Esq., 
Oollectdrof Dacca, dated the 15th of -December 1888. 
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On appeal by the plaintiffs^^ the District Judge held that the ColJector was 
empowered, under the proviaiona of the Bengal Tenancy Act, to determine the 
question of boundaries between conterminous estates as to which a bond fide 
controversy existed. 

The objectors appealed to the High Court. 

The Advocate-General (Sir Char ten Paul) and Dr. Bash Behan Ghose for 
the Appellants. 

Baboo Saroda Chum Mitter for the Respondents. 

The judgment of the Court (Pigot and BaNERJISK, JJ.) was as follows: — 

We think in this case the view taken bv the learned District Judge cannot 
be supported. It has already been held in this [643] Court, in Norendro 
Nath Boif Chowdhru v. Srinath Sandel (Ante, ji. 641), that the powers under 
the record of rights section do^iot include the case of a controversy and dispute 
as to the boundaries of the owners of conterminous estates. Here the record 
of rights must necessarily involve a determination as to which estate the lands, 
in respeefof which this controversy has arisen, belong to. This is a matter wliich 
is not within the scope of the section No doubt the Act has not provided as to 
what should be done when such a controversy as this arises in express terms. 
But we take it what was before the District Judge sitting, as be was sitting in 
this case, in appeal from a decision of the Collector in a matter of (/// a-, sv -executive 
oharacter, though, no doubt, conducted in a judicial form, and iii a judicial 
character, involved the (jnestion whether the executive authorities conducting 
the record of rights wPre, or were not, under this sectfon empow^ered to deter- 
mine the question of boundaries hetw'een conterminous estates as to which a 
bond fide controversy existed. We have already held here that they have not 
that power, and we think that the Collector was right in the view he expressed, 
namely, that pnma facte the controversy being bond fide, the disputed lands 
should be excluded from the proceedings, which, however, niiiv continue as to 
the remaining lands. It is not for us to say whether or no steps should be 
taken to prevent the final winding up of the proceedings of the record of rights 
enquiry pending a in che Civil Court, if the parties whose estate is under 
the pitKseeding should bring one ; that is not a matter for us to express any 
opinion upon. However that inav he, the order of the Collector wjis right, and 
should have been confirmed hv the District .Judge, whose decision, under the 
authority cited above, is set aside, and the, appeal decreed with costs 

Appeal allowed. 

A. F. M. A. R. 

NOTEfiP. 

[ See also (1H93) 21 Cal , 378.] 
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[646] APPELLATE CIVIL 


The ;i^nd July, Iftsn. 

Present ; 

Mr. Justice Puiot and Mr. Justice Banek-ibe. 

Kolai Chand (Ihosal and ot.hera Plaiiititl's 

vnsus 

Sannruddin Mandal and anotiier Defendants Nos. 1 and 2. 


Linuiattnn— Ejectment, right to ftue in — Older made in proceedniq where a 
dispute exists concerniiuj the possession of land —Limitation Act (XV of lH77)y 
sch //, Arts 4>7, 144 — Criminal Procedure Code (^Act X of 1H7"4), s. 530— 
Criminal Proeeduie C>ode (Act X of .s*. 146, 

A zomiiidfir on the iirdM.iv IrtTfi ngioed to lot lauds on lease to A and hm co-sharnrs.vvlio 
on the zemindur’s failure to eirr s out thetorins of the jigroonicnt, brought a suit for spocifii* 
performance and obtiiined a doorec against him in The zemindar having neglected to 

perform the agreement, the C’lairt in December IHfll made an order for the execution of 
apottah, and diicctod that the pottah should take effect from the date of the original sigrcr 
ment. The pottah was executed on the IDth I)eeomber ISRl. In l^RO A instituted a 
proceeding under sectmu 5R(Xnf the Criiuinal Procr‘dure Code (X of^lST’i), which corresponds 
with section 115 of \c*b X of IRHi, hut the applie.ttion was dismissed in December IHHO, A 
having failed to establish possession B, haMiig purchased the interests of two of the 
co-sharerti, in-^tituted a suit on the llth May IRRR amunst certain peisons who had been let 
into possession by tlic zomindir, tin* other eo-^hau*rs being added as plaintiffs. 

Held, that Article 17,1 ^ch<>dule Tl, of the Limitation Act did not appl\ , no right to sue 
in ejectment being in existeiue in December 18R0, the light with which A was ehithed under 
the decree not having been perfected till December HR I when the pottah was executed. 

Held further, that the suit was not barred under Artieb' 144, as iinntiition did not 
commence to run until the pottah ha<l aetuallv been executed 

Article 47 of the Tiiinitation Act eon templates a right tfi sue in ejectment being in exis- 
lonoe at the tune of the passing of an order under section 115 of the Code of Criiniual 
Procedure. * 

This suit wusbiought for ileclaration of titlo iind foi portsossion by tho plain- 
tiff, Bolai Cbarul Clhusal, iis purchsiser of the interests of Gobinci Chunder 

• Appeal from Appellate Detree No Hid of IhlK), against the decree of C H. Ciarrett, Krcj., 
District Judge of ‘24-PaiganHs, dated the 9th of April, 1H9U, leversing the decree of 
Baboo ABhiiice K ioi ir ( looho Mursif of Harripui, dated the I4th of Mav, IHfil) 

t [ Art. 47 • 


Description of suit. 


Period of Time from which period begin 

_ limitation. * to run. 


By any person bound b\ an order 
respecting the possession of proper- 
ty made under the Co^ of Crimi- 
nal Procedure, Chaptlr XL, of 
the Bombay Mamlatdars Courts 
Act, or by any one claiming under 
such person, to recover the proper- 
ty ooinpri«e4*jn such order. 


Three vears 


' The date of the fiiijil order in the 
j case.] 

I • 

I 
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Chuckerbutty nnd Bam Kamal Ohuckerbutty, the other plaintiffs, Hari Nath 
Chuokerbutty aDd*Sbama Sundari Debi, being subsequently added as parties. 

[647] Gobind Chunder Ohuckerbutty, Bam Kamal Ohuckerbutty, Hari 
Nath Ohuckerbutty, and Shama Sundari Debi in Bysack 1283 (May 1876), 
partly by letter and partly by oral agreement, obtained a promise from their 
zemindars, Hem Nath Dutt and Surendro Nath Dutt, to grant them a maurasi 
mokarari kaemi lease of the lands in suit. Hem Nath and Surendro Nath failed 
to carry out this agreement, and let out the lands in dispute to the principal 
defendants, Sainiruddin Mandal and Gopi Mandal. 

In 1877 Gobind Ohunder, Bam Kamal, Hari Nath, and Shama Sundari 
instituted a suit against Hem Nath and Surendro, Nath to obtain specific perfor- 
mance of the agreement for the lease and to compel tlie zemindars to execute 
a pottah. In 1879 a decree vias made in that suit directing the zemindars to 
execute a pottah in favour of the plaintiffs. Tiio zemindars failed to comply 
with this direction, and on the 19th December 1881 the Court made a further 
order for ^thc execution of the' pottah. and directed that it should take effect 
from tlie 3rd May 1876, the date on which, according to the original agreement, 
the pottah was to have been executed. 

Previous to the above order, in 1880, Gobind Chunder instituted a pro- 
ceeding against Samiruddin and Gopi Mandal under s bSO of the Criminal 
Procedure Code, 1872 (corresponding with s 145 of Act X of 1882), to 
recover possession of the lands in dispute That proceeding was dismissed on 
the 3rd December 18^0, Gobind Chunder having failed to establish possession 
under the terms of that section of the one-fourth share of the lands which 
he claimed 

The pottah having been executed by tlie zemindars on the 19th December 
1881 in favour of Gobind Chunder, Ram Kamal, Han Nath, and Shama Sundari, 
the interests of Gobind Chunder and Bam Kamal wore on the 14th December 
1887 purchased by the plaintiff Bohn Cliand, who, on tho 11th May 1888, 
instituted the present suit against Samiruddin Mandal and Gopi Mandal, Hem 
Nath Dutt and Surendio Nath Dutt (tlie zemindars), Shama Sundari, Gobindo 
Chunder and Bam Kamal to have the plaintiffs right by purchase to an 
undivided eight annas share of the land declared, and for possession. Subse- 
quently, by an [648] order of Court, the defendants Hari Nath and Shama 
Sundari were on the 18th July 1888 made.co-plain tiff’s.* 

The defendants Samiruddin and Gopi Mandal (amongst other defences) 
pleaded limitation, alleging that in 1870 tiiey liad taken the land in jote from 
tho zemindars, subsequently obtaining a pottah on the 7th October 1876, and 
had cleared the land at great expense, affd had been in possession ever since 
without notice of the agreement set up by Gobind Chucidor and his co-sharers. 

The Court of First Instance Reid that the principal defendants had notice 
of the agreemsnt of Bysack J283 , that they had not acquired an adverse title 
by possession for 12 years, the suit having been instituted within twelve years 
from the date of their pottah , but that the suft was barred under Article 47 of 
the Limitation Act, so far as it related to the share whicli Bolai Chand purchased 
from Gobind Chunder, more chan three years having elapsed from the 3rd 
December 1S80, the date when the proceeding under s. 530 of the Criminal 
Procedure Code was dismissed. A decree was therefore made with respect to 
the remaining twelve annas of the disputed lands. 

The principal defendants appealed, bub Bolai Chand did not prefer a cross- 
appeal in respect of the four annas share purchased by him, as t q^h ich the 
suit stood dismissed. 
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The Lower Appellate Court held that Oobind Chunder was the agent of 
all the coparceners in the proceeding under s. 530 ; tKat the suit was 
therefore barred under Artiole 47 of the Limitation Aot» none of the oo-parcenere 
having within three years taken any steps to contest the order made under that 
section. The Court also held that the plaintiffs had failed to prove possession 
in any form within twelve years before the institution of the suit, and that 
Article 142 therefore applied to the case. 

The plaintiffs appealed to the High Court. 

Baboo Aahutosh Mookerjee for the appellants. 

Baboo Tartick Nath Palit and Baboo Saroda Chum Milter for the 
respondents. 

Baboo Aiihutosh Mookerjee . — The plaintiffs' claim is not barred by limita- 
tion. When in 1B80 proceedings were taken/ under [849] s. 530 of the 
Code of Criminal Procedure of 1872, the plaintiffs had only an inchoate right 
to obtain a lease which was perfected on the 19th December 1S81. The right 
of the plaintiffs to possession of the disputed land accrued only from the date of 
the execution of the lease, and not from the time when the pottah took effect. 
Article 47 of the Limitation Act cannot bar the right of a person who had no 
right to immediate possession at the time the order under s. 530 was 
passed, but only a prospective right to obtain a lease. Again, Article 144, and 
not Article 142, applies to this case, and the time from which the period of 
limitation begins to run must be counted from the date of the execution of the 
lease. The plaintiffs were therefore within time. 

Baboo Taruck Nath Paht . — Though the lease was not executed till the 
19th December 1881, stillf as it took effect from the 5th May 1878, this latter 
date ought to be taken as the starting point of the period of limitation. Article 
47 of the Limitation Act is in general terms, and its application ought not to 
be restricted in the way suggested by the appellants. 

The judgment of the Court (PiGOT and BaNERJEE, JJ.) was delivered uy 

Pigot, J .—We lyive only to deal here with the interest of a three-fourths 
share of the property, that is to say. with the dismissal by the District Judge 
of the claim in respect of the share conferred by the pottah of the 19th 
December 1881, and as to that, because the plaintiff, who represented the 
remaining one-fourDh of that interest, did not appeal to the District Judge 
against the decision of the Muusif, which rejected his claim as represencing 
Gobind. In the view we take of the case, that party would, had he appealed, 
come within the scope tlie principle to he applied. 

It has been held bv the District* Judge that the bar created by Article 47 
of the Limitation Act (jperates as a bar to the entire claim. Proceedings 
under s. 530 of the old Criminal Procedure Code were, in December 
1880, instituted by Gohind and some of his tenants against the second 
defendant and some of his tenants. At that time Gobind’s position was 
this : —He had partly by a letter^ and partly by an oi^al agreement, obtained a 
[690] promise for a lease. That agreement he had sued on, and obtained in 
1879 a decree from the Court affirming his right to the lease upon his deposit 
of the residue of the money agreed to be paid as salami, the residue being 
Bs. 50. The zemindar did not carry out the decree of the Court, and seems to 
have been persistenf in his refusal to carry it out. Ultimately the Court was 
obliged to make an order for the execution of the pottah, by reason, as we 
may assume, of the zemindar’s persistent neglect to execute it. That was done 
in Deoembet 1881. Tt was provided that the lease should take effect as from 
the 1876, the date at which, according to the agreement, the lease 


862 



SAMIBUDDIN MANUAL &c [1891] I.L.R, 19 Cal 6Sl 


was 1^0 have been executed. Iri the proceedings under section 530, instituted 
when Gobind was clothed with these rights under the decree, which was nob 
perfected until 1881, Gobind enth'ely failed to establish possession under the 
terras of that section. Quite properly, therefore, the Magistrate hold that he had 
not possession ; and the District Judge in the present case has held that 
inasmuch as the suit was not brought within three years from the date of the 
order in the 530 case, to establish the claim under the lease, the right to which 
Gobind then had, and the grant of which to him was made in 1881, all those 
persons were barred by reason of their omission to bring a suit to recover the 
property comprised in the said order, within three years after the date of that 
order. We disagree with the learned District Judge in that view We think 
that that provision cannot apply, particularly having regard to the terms of 
section 145, as it now stands, which contemplates an action in ejectment: 
article 47 must refer to such* a right of suit, and a judgment under section 
530 of the Criminal Procedure Code, existing at the tinio of the passing of the 
order. We do not think a right to sue in ejectment existed at the time : no 
such 8uit*oould be brought until the lease was granted, and as we have said, 
it is obvious that, so far from that right being possessed bv Gobind at the time 
of the passing of the order under section 530, the pottah which it was his legal 
right to get was not obtained, not until some time after, as the zemindar had 
persistently refused to grant it. We think it would not he within what wo 
regard as the reasonable scope of Article 47 of the Limitation Act to apply it to 
this case. And as regards [681} three-fourths of the ^rojperty, we hold that no 
bar. such as can be created by the Limitation Act, does exist. 

As to the remaining one-fourth, wo cannot oxnress any direct opinion, as 
the parties interested are unfortunately not before B. 

A3 to the second point, that the statute of limitation, which is of a much 
wider and more searching scope, bars the case, we are unable to agree with tho 
District Judge. He considers that limitation began to lun from the date at 
which, for some reason, the District Judge thought that the right should be 
considered dead. 

Whether he did this for the purpose of enabling* plain till to got mesne 
profits or not we need not speculate upon ; but limitation did not run under 
Article 144 until the pottah was actually executed. 

We therefore set aside the decree of |he District' J udge and send the case 
back to him for decision on tho other points arising in the case. 

The costs of this appeal will abide the result. 

A.A.C. 
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DWAKKA NATH DASS V. 


[ 19 Cal. 851 ] 

APPELLATE CIVIL. 

2'he 1st September ^ 1891. 

Pbbsent : 

Mr. Justice Pigot and Mr. Justice Banerjee, 


Dwarka Nath Dass Defendant 

versus 

Banku Behari Bose and another f'lain tills. ' 


Execution of deci ce Attachment of immoveable property in execution 
of decrees of two Courts of same grade — Sale by one Court pending 
prior attachment by other Court — l^ahdity of sale — 

Title of purchaser — Civil Troccdure Code (Act 
XIV of 1882), s. 285. 

X on tho 3rd November 1881 obtained a decree in the Court of the Second Munsif of 
BaPirhat against A, and on the Pith August 1HB7 sold <iuch decree to the plaintiil, who on the 
8th August 1887 applied in that Court for execution, and on the 5th September 1887 attached 
the share of A in a certain jaina. The share was subsequently sold in execution of the 
[652] plaintiff’s decree on the 20th October 1887, and purchased by the plaintiff himself Y 
having obtained another decree against A in the Court of the First Munsif of Bagirhat on 
the 6bh Mav 1875, sold his decree in tne month of Jaimarv or February 1887 to the defendant, 
who on the 10th February 1B||| commenced execution proceedings in the First Munsif 's 
Court against A, and on the 16th July applied for attachment of A’s share in the jama A 
filed an objection which was disallowed, and the share was attached at the defendant’s 
instance on the 28th Julj 1887, and the attachment was con drmed on appeal on the 26th 
November 1887. The plaintiff, on the strength of bis purchase of the 20th October 1887, 
put 111 a claim in the month of April 1888 m the defendant’s execution proceedings in the 
Court of the First Munsi/, which was, however, disallowed Ho then filed a suit to set aside 
the order disallowing his claim, and for a declaration that the right, title and interest of A 
passed to him under the sale of the 20th October 1887 

Held, that though the proFert> had been first attached in the Court of thcF’irst Munsif, 
that Court was not a court of a higher grade than that of the Second Mun&ii within the 
moaning of secti'^u 285 of the Code of Civil i^rocedurc, and that the sale to the plaintiff was 
valid, and that ho was entitled to the decree ho prayed for. 

ykant Nath Shahn v. Kajendin Naroin Rat (I L. R., 12 Cal , 338) followed 
Badri PuiS’id v Saran Lai ft. L. tt., 4 All , 369), Aqhore Nath v. Sfiama Rundaii 
(I. L. R., 5 All , 6151 dissented from, and Muttuknruppan Chetti \ Mutturamahnqa Chetti 
(I. Li. R., 7 Mad., 47) referred to. ^ 

The facts of this case were as follows 

The defendant No. 2, Jadunath Dey, had a sixth ghare in a jama, compris- 
ing 9 bighas and 9 cottahs of land, under the defendant No. 4, Chunder Kumar 
Nag and his co-sharers. ^ 

It appeared that 'the defendant No. 4, Chunder Kumar Nag, hadron the 
3rd November 1884, obtained a decree in the Court of the Second Munsif of 
Bagirhat on a bond^gainst the defendant No. 2, Jndnnath Dey, and his broCher 
Priyanath Dey, for a sum of Rs. IJ68-12-0. 

* Appeal from Appellate Decree No. 878 of 1890, against the docreo of Baboo Krishna 
Mohun Mookerjee, Subordinate Judge of Zillab Khulna, dated the 15th of May 1890, rrvers- 
ing the degppe of Baboo Gopi Krishna Banerjee, Munsif of Bagirhat, dated the 13th of 
Decenijd0lRra89. 
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On the 6th August 1887 tii^ plaintiff, Banku Behari Bose, purchased the 
above decree by a kobala for Rs. 200 , on the 8th August 1887 he applied 
for execution of the same, and on the 5th September 1887 caused the interest 
of the defendant No. 2, .ladunath, and his brother Priyanath in the aforesaid 
jama to be attached. On the 20th October 1887 the attached property ivas 
[653]| sold by auction and purchased by the plaintiB himself for Rs. 70. 

It further appeared that the defendant No. 3, Soshi Bhusan Nag, had, so 
far back as the 6th May 1875, obtained a money decree in the Court of the 
First Munsif of Bagirhat against the defendant No. 2, Jadunath, and a widow 
of his brother Modhu Sudan Dey. In Magh 1293 (January-February 1887) 
this decree was purchased by tlic defendant No. 1, Dwarka Nath Dass, who 
on the 10th February 1887 commenced execution jjroceedings. On the IGth 
July 1887 an order for attachifient was made in these proceedings, and on the 
28th July 1887 the share of the def(3ndant No. 2, Jadunath, in the jaina was 
attached, an objection put in by him having boon disallowed. On appeal, on 
the 2Gth November 1887, the order for attachment was confirmed. 

On the 30th April 1888 the plaintiff, Banku Behari, preferred a claim, 
based on his purchase of the 20th October 1887, which was disallowed, lie then 
brought this suit to set aside the order rejecting his claim, and fora declaration 
that the riglit, title, and interest of the defendant No 2, Jadunath, passed to 
him under the sale oT the 20th October 1887, and that they wore no longer 
saleable at the iiistanco of tlio defendant No. 1, D>yarka Nath Dass, in his 
execution proceedings.* 

The defendants Nos. 2 and 4, Jadunath Chunder Kumar, did 
not appear. 

The defendant No 1, Dwarka Nath Dass, among other things, contended 
that the plaintitf, Banku Behari Bose, was the henaniida) of the defendant 
No. 4, Chunder Kumar, and that the decree obtained by Chunder Kumar against 
Jadunath was a collusive ono. 

The defendant No. 3, Soshi Bhusan, stated that the' sale of his decree to 
the defendant No, 1, Dwarka Nath, was for valuable consideration. 

The Court of First Instance found that the ]»laintiff Banku Behari Bose 
was the hpnawidar of the (iefendant No 4,JJhutidor Kumar, from whom ho had 
purchased the decree of tlie 3rd November 1884, and on that ground alone, 
relyuig on the decision in Han Gobtnd Adhikari v. Aklioif Kumar Mozuindar 
(J. L. R., 16 Cal., 364), dismissed the plaintift’s suit 

[654] Tlie Lower Apiiellate Court rovtirsed this finding, and Jield that the 
claim preferred by the plaintiti in the execution proc^ipdings of the defendant 
No. 1 should not have been disallowed, and on the authority of hashy Nath 
Boy Cliou'dry v. Surhanand Shaha (1 L. R., 12 Cal., 317), held that the pre- 
vious attachment at the instance of the defendant No. I fell to the ground on 
the sale taking place at whioli the plaintifi* purchased. The Subordinate 
Judge considered that it was the duty of the defendant No. 1, who had attached 
the property in the First Munsif 's Court, to represent the fact of such attach- 
ment when the property was attached in the Second Munsif’s Court, and to 
apply under section 285 of the Code of Civil Procedure to s|ay further proceed- 
ings in that Court, and that he had stood by and allowed the sale to take place. 
He further held that there was no reliable evidence on the record to show that 
the sale was conducted in a clandestine manner, or that the attachment in 
the First Munsif's Court was subsisting at the time of sale, and heai^^dingly 
decreed the appeal. ^ 
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The defendant No. 1, Dwarka Nath, appealed to the High Oourt. 

Baboo Jogesh Chunder Roy for the appellant. 

Dr. Bash Behan Ghose for the respondent. 

The judgment of the Court (Piqot and Banebjee, JJ.)waa delivered by 

Pigot, J . — Defendant No. 2 had a sixth share in a jama, comprising 
9 bighas 9 oottahs of land. 

Defendant No. 4 obtained a decree against defendant No. 2 and another 
person in the Court of the Second Munsif of Bagirhat on the 3rd November 
1884 for Bs. 268-12-0, and on 6th August 1887 sold that decree to the plaintiff. 

On 8th August 1887 the plaintiff applied in that Court for execution of 
his decree. The property in question in this suit w.\s attached on 5th 
September 1887, was sold in execution on 20th'October 1887, and was bought 
at the sale by the plaintiff. 

Defendant No. 3 obtained a decree against defendant No. 2 and another 
person in the Court of the First Munsif of Bagirhat on 6th May 18*75. That 
decree was purchased by defendant [656] No. 1 in January or February 1887. 
In execution of this decree the property in question in this suit was attached. 
The order for attachment was made on 16th July 1887. and the property was 
actually attached on the 28th July 1887, an objection put in by the judgment- 
debtor being disallowed. The order for attachment was affirmed on appeal on 
the 26th November 18^7. ^ 

In April 1888 the plaintift, on the strength of his auction purchase of the 
20th October 1887, put i||^ claim in the execution proceedings in the Court of 
the First Munsif, and the claim was disallowed. 

The plaintiff now brings this suit to set aside the order disallowing his 
claim, and for a declaration that the right, title, and interest of defendant 
No. 2 passed to him under the sale of the 20th October 1887. 

The principal contest in the Courts below was whether or not the plaintiff 
was really a benamidar of defendant No. 4, from whom he had purchased the 
decree of the 3rd November 1884. The First Court held that he was, and 
dismissed the suit. The Lower Appellate Court held that he was not, reversed 
the decision of the First Court, and made a decree in favour of the plaintiff. 

In appeal this question is not discussed before us, but it is contended that, 
under the provisions of section 285, the sale of October 1887 in the Court of 
the Second Munsif was absolutely void, inasmucij as the property had been 
first attached in the Court of the First Munsif. 

f 

The Court of the First Munsn' was not a Court of higher grade than that 
of the Second Munsif Within the meaning qf the section, but the property was 
first attached under the decree passed by it. We think we are concluded by 
authority in this Court from holding that the sale was void. Bykant Nath 
Shaha v. Rajendro Naratn Rai (I. L. R., 12 Cal., 633) is a direct authority 
upon the point, and we must follow it. 

The question wAs discussed and was decided the other way* in the case 
of Badri Prasad v. Saran Lai (I. L. R., 4 AIL. 369), which was followed in 
Aghore Nath v. Hhama Sundari (I, L. fi., 5 AIL, 615), and in Mnttukartippan 
[856] OhetU v. MfUtwamahnga Chettt (I. L. R , 7 Mad., 47), it seems to have 
been assumed that if the section applied to immoveable property, as it was held 
to do. this oocstruoCion of the section must be adopted and applied. 

Th juweeof Byknnt Nath Shaha v. Rajendro Narain Bai (I. L. R., 12 Oal., 
SSSHBrnowever. binding upon us ; it has been followed in this Court ; we agree 
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with it ; and we do oot think it neoesBary to discuss in this case the reasons 
on which it is founded. 

The appeal is dismissed with costs. 

H.T.H. ^ Appeal dismissed. 


NOTES. 

[ In the C. P. C , 1908 eeo. 63, a new clau<(o wae inserted, ** Nothing m this Bection 
shall be deemed to invalidate any proceeding taken by a*Court e>ceouting one of such dooroos '* 
In these cases thu rulings were similar. (1897) 25 Gal., 46 ; (1907) 34 Cal., 830. See 
also (1893) 18 Bora , 468 ; (1894) 19 Bom., 127 ; (1904) 26 All., 638 ; (1904) 27 All.. 6G , 
(1909) 31 All , 527.] 


[19 Cal 6B6] 

APPELLATE CIVIL. 

The 6th August, 1S90. 

Present : 

Mr. Justice Pigot and Mr. Justice Gordon. 

Hurry Behari Bhagat and others Plaintiffs 

versus 

P^gun Ahir Defendant.'* • 

Res judicata — Bent smt — Decree as to rent payahU for former years — Bate 
of rent payable — Decree on admission of defendant. 

The plaintiff, in a suit for rent which was contested, having failed to prove that the rent 
was payable at the rate claimed by him, the Court, iii trying the issue “what is the amount 
of the jama," after considering the whole of the evidence and the circuroRtanccB of the 
case, held that the plaintiff had entirely failed to prove his allegation of the jama, and gave 
him a decree for the amount admitted' by the defendant, which was less than that claimed 
by the plaintiff. 

In a later suit the plaintiff sued the defendant, in respect of the same holding, for rent 
for a subsequent year, and he claimed at the same rate as he had claimed in his previous 
suit. It vi-as contended on behalf of the defendant that the question as to the rate iit which 
the rent was payable was res judicata, it not being alleged that there had been any agreement 
subsequent to the first suit by which tho rate was altered. 

Held, that the question as to the rent payable for the period covered b\ the first suit was 
res judicata ; but that it did not follow that the ^cron m that suit operated as res judicata, 
and conclusively determined the rate of the rent payable for the year in n'Bpeot of which the 
subsequent suit was brought. That depended on whether thb* previous decision was that 
the plaintiff should recover from the defendant the sum admitted by him to be due, or that 
the sum so admitted to be due was the proper amount of rent payable for the period in 
question . * 

[•57] Held, that in this case the previous decision Was to the latter effect, and that the 
question of the rate at which the rent was payable b> the defendant was les judicata, 

Punnoo Singh v, Nirgkin Singh (I.L.R., 7 Gal., 298) and Jeo Lai Singh v. Hurfim (11 
G. L.JR., 483) referred to. 

This was an appeal heard under the provisions of sectiod 551 of the Code 
of Civil Procedure, and the only question raised was whether or not the 

* Appeal from Appellate Decree No. 895 of 1890, against the decree of J. G. Charles, Esq 
District Judge of Shahabad, dated the 11th June 1890, affirming the decree of Ik{r,Amir Ali 
Khan, Munsif of Arzah, dated the 16th January 1890. ^ 

« 
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finding and decree in a former suit between the same parties operated as res 
judicata. 

The suit was brought for recovery of rent for the year 1296 F., and the 
parties were at issue as to the rate at which the rent was payable. The plain- 
tiffs came into Court alleging that the rent had not been altered since the year 

1293 F. It appealed that in a former suit for rent for the first instalment of 

1294 F., and an R-anna instalment of the year 1295 F., it was held by the 
Subordinate Judge, to whom the case went on appeal, that the plaintiffs had 
entirely failed to prove their allegation of the jama, and that they were there- 
fore entitled only to a decree for the rent at the rate admitted by the defend- 
ant. In this suit the defendant admitted the rent to be duo at the rate 
covered by that decree, and pleaded that the question as to the rate was res 
judicata. The Munsif having held that this contention was correct, the plain- 
tiff's appealed, contending that the question was^not res pidtcata, and that they 
had proved the rate at which they claimed the rent. 

Upon the first question, after referring to the nature of the previous suit, 
and stating that the first issue fixed by the Subordinate Judge in appeal was 
“what 18 the amount of the jama,*’ the Lower Appellate Court observed as 
follows: — “ After discussing this issue in an elaborate judgment and reviewing 
the evidence on both sides, the Subordinate Judge came to the following finding 
on this issue : — * Considering the whole evidence and the circumstances of the 
case, I hold that the plaintiff s have entirely failed to prove their allegation of 
the jama. They are therefore entitled to the jama admitted by the defendant.' 

“ This finding on the question of jaina is a mobt clear one, and having been 
upheld on special appeal to the High Court is jes [658] judicata. [Compare 
Jeo Lai Sitigh v. ^urfnn^l G, L. K., 483) and Monmohinee Deher v. Btnode 
Beharce Shaha (25 W.R., 10).] The appellants’ pleader has relied upon the 
decision in Puunoo Singk v, Niyqhiii Sinah (I. L. K., 7 Cal., 298), but in my 
opinion that ease is clearly distinguishable from the present, as in that case 
the ruling of Garth, G J , proceeded upon the fact that ‘ the District eludge 
professedly did not determine what was the proper rent due bv the defendants' 
while 111 the case now under consideration the Subordinate Judge most cer- 
tainly did so This most important distinction is pointed out by GaktII, C.J., 
in Jeo Lai Simjh v. Surfitn {11 O L K , 483). The learned Chief Justice adds 
that the Judge has as much right to act upon the admission of the defendant 
as upon the plaintiff’s evidence, and as he found for the defendant, acting upon 
that admission, his finding was decisive and unobjectionable on the issue of 
rental. The learned Chief Justice has explained his views very clearly on this 
point, and 1 am not aware ot any distinction whatever between findings on evi- 
dence and findings on tne admissioi^of one of the parties. The presumption is 
that the rental found in 1294 and 1295 continued in 1296, and in fact, far 
from alleging any alteration, the plaintiffs’ own case is that the rental has 
continued since 1293 unchanged. Under all these circumstances, the question 
of rental seems to me to be res judicata between the parties, and, moreover, T 
think it would be grossly unjust to allow the plaintiffs to re-open in 1296 an 
issue authoritatively settled for *1295, and if such latitude were allowed to the 
plaintiffs in this suit, the defendant might fairly claim the same privilege to 
re-open the question of rental for subsequent years, if the decision in this case 
on the fresh evidence adduced were in favour of the plaintiffs.” * 

The appeal hating been accordingly dismissed, the plaintiffs now preferred 
this second appeal to the High Court, contending that the Lower Courts were 
wrong in holding the question to be res jufhcaiat and that the Lower Appellate 
Court had misapprehended the effect of the rulings referred to by it and 
the decision of the Subordinate Judge in the previous suit. 

# 
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PARGUN AHIR [1890] 

^699] Baboo Sahgram Stngh appeared on behalf of the Appellants. 

The judgment of the High Court (PlGOT and GORDON, JJ.) was as 
follows : — 

In this appeal the appellants challenge the decision of the Lower Appellate 
Court, treating as binding upon the plaintiffs the finding in a formed suit as to 
the amount of rent payable for the proptrties in respect of the rent of which 
the suit is brought The present suit is brought for the rent of the year 1296 
and a rent decree for the year 1295, and the proceedings in the suit in which that 
is the decree have been put in, and the Lower Appellate Court has held that the 
plaintiff is bound by that decree and is not entitled to recover more than the 
amount recovered under that' decree U ih contended in appeal that the plain* 
tiflf IS not bound bv that decree under the principle of res judicata. We think he 
is to this extent : we think th^t ho is hound by the rule of res judicata upon 
the question of what was the rent for the year 1295, and we think so after 
having had read to ns the portion of the judgment in the former suit relating 
to the question then decided We have been referred to the cases Punnoo 
Singh V. Nnghm Singh (I. L R., 7 Cal., 298) and Jen Lai Singh v. Stirfun 
(11 C. L. R , 483), and it is urged upon us that where a plaintiff' claims as rent 
a particular sum, and it is held hy the Court that he has failed to establish that 
to ho due, and the Court upon an admission hy the defendant gives a decree 
for a lesser sum, that cannot operate under the rule of res judicata as deter- 
mining conelusivelv the due amount payable for the year, the rent of which is 
sued for. That proposition is too laige. It may or nfay not be les judicata 
according to what the Court actually finds It may be discovered from an 
examination of tiie proceedings in the suit that all that was determined in it 
was that the plaintiff should recover from the defendants, as rent for the period 
in question, the sum admitted by them to lie due, or it mav be that what was 
decided was that Mie sum admitted hv the defendants was the proper amount 
of rent payable for the land in suit, for the year or years in question. 

That ma\ be «iscertained froni a common sense view of the judgment by 
seeing what was tho issue decided . perhaps it would [6603 he too 

much to hazard the opinion that, as a general rule in these cases, the amount 
found due, upon the failure of tlie plaintiff’ to prove his alleged jama, upon the 
admission of the ^'efendauts, \\as probably found due as the proper amount of 
jama payable In the present case we sotionstrue the decision in the former 
case, and we think that the decision of the Lowei Appellate Court ivas right, 
and that the plaintiff was hound by the former decision as to what was the 
rent for 1295 That being so, and it being admitted, as we understand the 
learned pleader, that no attempt was made tf> establish a subsequent agreement 
for a different rent, s. f51 of the Bengal Tona.icv •Act applies, and the 
present rent for 1296 must be presuoned to be the same as that for 1295. We 
therefore reject the apjieals m this case. 

H T. H * Appeal rejoctpd, 

NOTES. 

IThiB was followed in (1892) 20 Cal, 605 ; (1H97) 4 C. W. N 43 , (1899) 4 C. W. N. 161 ; 
(1902)/i C. W N 68‘1 ; (1004) 1 C. L. J. 241 , See also 16 I. C. 690, 19 I. C. 632 ; 20 I. C. 
700 : 17 C. L J. 71 ; 17 C. W N 70 ', 37 Mad 70 J * 
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[i9CAL660l 

PBIVY COUNCIL. 

The 4tht 10th, llth, 14ih, 17th, and 18th December, 1891, and lOth March, 1892, 
♦ PRBSEKT ; 

Lords Hobhouse, Morris, and Hannen, Sir B. Couch, 

AND Lord Shand. 

Bajkumar Boy and others Some of the Defendants 

versus 

Gobind Chunder Boy Plaintiff and the remaining Defendants. 

[On appeal from the High Court at Calcutta.] 

Limitatir^n—Act XV of lH77, Sch, II, Arts 142, 144- Boundanes, dispute 
as to — Ownership of land reclaimed from a hhii contested between 
pioprietors of contiquom estates— Prior possession of land by one 
of two claimants — Presumption as to continuance of possession 
of land by originnl owner, limitation being pleaded by party 
in possession —Appellant, duty of —Burden of pi oof. 

•f 

In suits relating to disputed l.»»uiidarn»4 where the decision o* the Lower Court as to the 
ownership involves questions of the correctness of «*urve>s, maps, recorded description, and 
other such evidence, the ippellant should do more than show poiuls requiring explanation. 
He should be prepared to show in what respect the deciMon has been wrong in regard to the 
evidence, and what other course would lie right. 

The question was as to the owners hip of land reclaimed from a hhtl within the confinoR 
of one or other of two adjoining revenue inehaK, the one belonging to the plaintiff, the other 
to the defendants, and involvi'd the identification of the Und in suit with some that had been 
covered with [661] water, but of which the plaintiff’s possession, with title, had boon 
affirmed in proceedings of the revenue survey in 1857 In consequence of the nature and 
condition of the land there was no evidence of any act of poRsessioii done by either party 
during the first two veais of t,ho twelve immediately preceding the date of the institution of 
the suit, and during the last ten years the defendants had been in possession. The latter 
having tried and failed to establish adverse pos-tossion in themselves, contended that oven if 
the plaintiff’s possession had been shown to have existed in 1857, he could not succeed with- 
out showing that hi.s possession remained till later than the 9th April 1869, the suit having 
been filed on 1th April J881, or unless he,orovod some act of dispo8.>,cHsioii by the defendants 
within that period. 

Held, that the presumption was in favour of the plaintiff’s possession, which had been 
with apparent title, having m fact continued over the two years in question, as to whioh 
continuance there wa.-^ no evidence to the contrary. 

If the burden was on the plaintiff to show possession dowVi to within twelve years of suit 
it bad been discharged. 

Appeal from a decree (24th March 1888) of the High Court reversing a decree 
(IBth September 1884) of the Subordinate Judge of Jessore. 

The plaintifl,,Gobind Chunder Roy, the first of the respondents* was 
zemindar of mouzah Babupore in taraf Kalia, in the zemindari pergana Naldi 
numbered as a revenue mehal in the Colleotorate towzi of zilla Jessore • and 
the thirteen defendants, of whom seven were now appellants, six being joined 
as resgfpdants with the plaintiff-respondent, were putnidars, or were other- 
wist; u^rested in the neighbouring mouzah Baraset in taraf Rasulpore. The 
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land of both parties bordered on a bhil or shallow water called Barronal, of 
which the south-east part was calJed Betaga ; and out of this two plots, 
together measuring about 633 bighaa, having been gradually silted up, were 
occupied by the defendants. The possession of these in zamindari right, and 
mesne profits, were claimed by the plaintifi as belonging to his settled mouzah 
Babupore. His plaint, filed on the 9th April 1881, alleged that the bighas, 
having become dry in Betaga after the year 1276 (12th April 1869), were 
occupied by the defendants from Srabun 1278 (July and August 1871), and 
referred to revenue survey proceedings of 1857-58 called “the mutiiaza case,'* 
instituted by Gurudas Roy, the plaintifl’s father, in 1857, when the thakbust 
L6623 survey was being carried out in the district. The order then made by 
the Survey Deputy Collector on the 22nd May 1857, upheld by the Survey 
Superintendent on the 1st Janpary 1858, was to the effect chat the proprietors 
of Baraset were not then, and had not been, in possession of bhil Betaga, but 
that the zemindar of Babupore was in possession of it. 

The defence to this suit was that neither the plaintiff nor his predecessors 
in title had been in possession of the land, which had in fact belonged to tlie 
defendants' estate Baraset : also, that the suit was barred by limitation, under 
Act XV of 1877. Issues were framed as to limitation . as to the effect of the 
decisions of the revenue authorities in 1867-58. as to whether the land belonged 
to mouzah Babupore or to mouzah Baraset : as to wliether it formed part of 
that to which the revenue proceedings of 1857-58 related ‘ and as to whic];! 
party had been in possession, and in what manner. * 

pjvery fact material to a report of this case appears in their Lordships’ 
]udgment. 

This suit was dismissed by the Subordinate Judge. He was of opinion that 
the plaintiff had failed to show possession within twelve years of suit. He 
found that blio lands in dispute in the mutnaza case of 1857 were different 
from those now in suit, and that the boundary was not correctly laid down 
hy the survey map made at that time. The plaintiff failed, according to the 
Subordinate Judge, to show that the lands in suit were part of Babupore, but 
the defendants, in his opinion, proved them to he part of Baraset and to 
have been in their possession for more than twelve years before suit. 

This judgment was reversed on the plaintiff’s appeal to the High Court. 
A Divisional Bench (PlUNSKP and TkevelyaN, JJ ), on the 9th April 1886, 
directed a local inquiry by a Commissioner appointed under s. 392 of the 
Code of Civil Procedure, who was ordered to ascertain the true boundary line 
between Babupore and Baraset, which the ^hakbust map had attempted to lay 
down in 1856. leading, by its failure to define the limits of the rival estates, to 
the proceedings in the so-called mutnaza case. The^Judges ordered that if 
difficulty should arise in ascertaining that boundary, a tri -junctional point 
should be determined. Tn the [6d3j next place, the Commissioner was to 
map the land dealt with in the mutnaza case and the land now sued for. 

The result of a survey hy this Commissioner and of inquiries made by him. 
was that a tri -junctional point was determined, and the thakbust line, doubts 
as to which had brought on the mutnaza case, was indicated on maps. The 
whole of the lands, “ mutnaza ” or “ disputed ” m 1856 ^nd 1857, and the 
position of the Betaga bhil or khal, which, as the Commissioner employed in 
this duty observed, almost bisected the mutnaza lands in its south-western 
course, were denoted. 

According to his report and bis maps, the lands now claimed wM^.part of 
those to which the decision in the mutnaza case related. 
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The High Coarfc in ite final judgment awarded to the plaintiff the whole 
o£ his olaim. As to that part of the case which related to the time of bringing 
the suit, the Judges said : — 

** In regard to the matter of limitation, we have no doubt that neither 
party was in exclusive possession of the lands in suit until they became fit 
for cultivation by the drying up of the water. The water formed only a portion 
of a larger tract without any very clearly defined boundaries, including 
what were admittedly parts of the estates or the contending parties. We find 
ourselves unable, iii the conflict of evidence and with its extremely vague and 
uncertain character, to find that either party was in possession of any particular 
portion of thi? sheet of water, so as to define any boundary line between 
their respective estates. Undoi those oircumsbances, we are unable to agree 
with the finding of the Subordinate Judge, that the ieferidaiits have been in 
possession of the lands now claimed for moro than twelve years before the 
institution of this suit. The evidence, in our opinion, does not establish the 
fact alleged by the defendants, that the lands gradually dried up and have been 
held by them for more than twelve years. It theieforo becomes necessary 
to ascertain the position of the lands whicli formed the subiect-raatter 
of the mutnaza case. So far as the lands now claimed are identical with 
those lands, we must hold, until the contrary l>e shown, that the possesbion 
then found continued, and that the boundary line then laid down must define 
the properties of the parties now before us. J From the natural features uf 

Che lands and the absence of any substantial permanent land-tpark on them, 
there are unusual difficulties in the fixing of the land of the mutnaza case. 

* “ We observe, too, that Mr. Madge, the Commissioner appointed bv us, re- 
ports that some places were almost impenetrable, and therefore the general state 
of the country in 1856, when the survev was made, can roadil> be understood. 
The water-courses which inteisect the lands have not altogether remained in 
their original position . some have silted up, atul others have sliglitly deviated. 
Nevertheless, we are satisfied as to the correctness of the maps and measure- 
ments prepared by Mr. Madge, and that he has accurately depicted the lines of 
the original thak survey as well as of the lands relating to the mutnaza case. 
Salient points in the amin Kuttunmoni’s map seem to have been properly 
ascertained both from the natural features of the lands as well as from tri- 
]unctionai points in other directions. We are satisfied that Mr. M^idge’s pro- 
ceedings form a reliable basis lor determining tins suit by the result of the 
mutnaza case. We agree with the Subordinate Judge that the thak map 
itself does not accu^-ately show the lands of the mutnaza case or the 
boundary line there laid down, anr^that, so far as can he learnt, the alteration 
in the thak map was made without authority and without notice to the parties. 
We accordingly hold *that plaintiff is entitled to a decree for possession of 
the lands, with mesne profits and interest to be determined at the time of 
execution of the decree, as well as costs in this and the Lower Courts.” 

Seven of the defendants now appealed, joining gs co-respondents with the 
respondent, Gobind Chunder Hoy, six others oi the defendants. 

On this appeal-=- 

Mr. T, H, Cowie, and Mr. J, H, A. Branson, for the appellants, argued 
that the evidence^ did not show the lands in suit to form part of the^traot 
declared by the revenue authorities in 1857-58 to belong to mouzah fiabupore, 
and to be in the possession of the plaintiff's father. The High Court had 
erred in placing too great reliance on the report and map of the Commis- 
si oner^^lPiPf^iu ted to make a local inquiry in 1886, which were no [«8SJ 
bans ior that Oourt's nversal of the First Court’s decree. The lands 
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now sued for were not, in faet, identical with those disposed of in what was 
called the mutnaza suit. This was the main case for the appellants ; but it 
was also argued that, bv the law of litnitation, the assertion of the plaintiff’s 
title, if it had existed, was barred either upon the ground that the defendants 
had been in adverse possession for twelve y^ars before suit brought, or, if the 
evidence as to tins fact should not be considered sufficient, on the ground that 
at least the plaintiff had failed to show that he had, on his part, had any 
possession whatever for upwards of twelve years before the 9th April 1881, 
when he filed his pUint To show the latter was essential for the success of 
his case, but he had not satisfied the burden of proof upon him in this respect. 
He could only recover by the strength of a bitlti shown to constitute a cause 
of action or suit permitted by the Code of Civil Proceduie, and shown not 
to be barred by aiiv law in tc^rce. But even if the plaintiff* had a title, and had 
the outward marks of possession, as shown by the order of a Revenue Court 
in 1857, the law of limitation (.Act XV of 1877, Schedule 11, Article 142 ' ) had 
deprived^ him ol the right to sue. It vras nob disputed that ten years before 
this suit the defendants caused the land to be cultivated, and for the previous 
two years there had been, on the plainmff’s part, no occupation or possession 

Thev referred to Articles 142, 144, and 147 of Schedule II of Act XV of 
1877, and to Regulation III of 1793, and Acts XIV of 1859 and IX of 1871 ; 
to sections 1 1 and 50 of the Code of Civil IVocedure , and to Mahay aja Koowur 
Baboo f^iirasur Sitnjh v Baboo Nuhd Loll Snigh (8 Moo. I A , 199) . Mahomed 
All Khan v. Khaja AJhIuI (ianny (I. L. R., 9 Cal., 7#4) . Knllij Chnrh Sa^oo 
V. The Scarf tarn of State foi fyidia in Council (1. L. R, 6 Cal,, 725) ; and 
Badha Gohuid Hoy Saheb v. [nglis (7 C. L R , 364). • 

Mr. B, V. Doyne and Mr. C. \V Arathoon, for the respondent, Clobind 
Chunde*' Rov, were heard up^n the question of limitation, in connection with 
the identity oL the lands claimed and those affected by the decision in the 
mutnaza case of 1857. They contended that the lauds in suit had been proved 
to form part of the plaintiff's settled estate and zemindari, and to have been 
in the [6661 possession of iiis father within the twelve years preceding the 
institution of this ouit 

The following cases were referred to on both sides — Karan Singh v. IJakai 
All Khan (I. L. R , 5 All., 1 , L R , 9 I. A., 99) , Mohima Chundei Mozoomdai 
V. Mohcsh Chundrr Neoghi (l.L.R., 16 CaJ , 473 , L R., 16 J. A , 23) : Maharn- 
mud- Amanulla Khan v. Badan Singh (I L. R , 17 Cal , 137 ; L R., 16 1. A., 
148); Fnki Abdulla v. Balniji Gungan (1. L. R , 14 Bom, 458). 

Afterwards, on I9th March, their Lordships’ judgment was delivered by 

Lord Hobhouse. — This is one of tli» disputes which give rise to so much 
litigation, more apparently than is accounted for by the value of the property, 
about the boundaries of contiguous estates when the land is uncultivated and 
the action of water is always tending to remove land-marks. The respondent, 
Gobind Chunder Roy, is the zemindar of the mouzah Babupore, and is plain- 
tiff in the suit. The ajSpellants are talookdjirs or putnidrirs of the adjoining 

•[Art 14‘2 — 


Pencription of &uit 


Period of ■ Time from which period begins 
limitation. ! . to run. 


For possession of immoveable! Twelve years The date of the dispossession or 
property when the plaintiff, while' discontinuance.] 

in possefeiBion of the properly, has ; 
been dispossessed or has discon- ; 
ti nued the possession. I 
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mouzah Baraset, and are defendants in the suit. The controversy is whether 
two plots of land, stated in the plaint to measure 633 bigahs, belong to Baraset 
or to Babupore. 

The plaint was hied on the 9th April 1881. It states that the disputed 
land remained under water for a long time, and that tlie plaintift'a predecessors 
were in possession by receipt of the fishery rent; that a dispute arose between 
the predecessors of the plaintiff and those of the defendants with regard to 
the thakbust of the lands, and tliat a rnutnaza case, No. 401 of 1857, was 
instituted heloie the Survey Deputy Collector, was decided in favour of the 
plaintiff’s fatlier on the ‘22nd May 1857, and the decision confirmed in appeal. 

The sixtli and eighth paragraphs of the plaint are as follows : — 

“6. From 1276 the south-eastern portiop ot the aforesaid hhil began 
gradually to silt up The siltod-up land used to remain waste and covered with 
dense jungle in the dry season, and in the rainy season overt acts of possession 
were exercised on the part of the plaintiff's father by receipt of the fishery rents 
of that place. [667 J The Hoy defendants, with a view to dispossess the plain tiff‘’s 
father from the said lands, and having recourse to diverse acts of fraud and 
injustice, exceeded the boundaries ol their estate of mouzah Baraset, as fixed by 
the thakbust authorities, and after gradually bringing the said silted-up bhil 
land under cultivation and making settlements thereof, they have continued 
without any right to possess and enjoy the same from the month of Srahun 1278. 

“8. As the act of dispossession commenced in Sra^un 1278, and as the 
plaintiff is not in a position to ascurtam tfie exact time when each plot of land 
becAne cultivable, he takes the cause of action in bins case against the Hoy 
defendants to have arisen from the said month of Srahun 1278 " 

The plaintiff adds statements to account for the dela> in suing, liut it is 
not material to consider them. He prays to recover possession on the plaintiff ’s 
zemindan right, and for mesne profits. A description of the property is added 
in a schedule, of winch tlie only thing now needful to say is that the larger of 
the two plots IS described as lying south of Hetaga shore 

The clcfendsnts put in a written statement, claiming the disputed land 
as belonging to Baraset, denying in effect that the land sued tor is tlie 
same as tlie land aw.in’etl to Babupore in May 1857, and contending 
that, inasmuch as they <lo not adm^t that the plaintiff' or his predeceascjr was 
ever in possession of the disputed land, the suit is barred by limitation. 

The questions raised by the pleadings are two : First, do the lands now 
in suit form part of the rnutnaza lands, r.c., those comprised in the proceedings 
of 1857, called the rnutnaza •>uit ? K they do not, the whole foundation ot the 
plaintiff’s case fails. l|‘*thoydo, the second question arises. How far is the 
plaintiff’s title barred by the possession of tke defendants, or by his own non- 
possession ? 

The order made in the rnutnaza suit, with preliminary statement, is set 
out in the record. The tlien zemindar of Babupore, the present plaintiff’s 
father, complained thaj; the talookdar of Baraset had caused 400 or 500 bigahs 
of land belonging to Babupore to he measured with Baraset in the thakbust 
proceedings. The Court caused a plan to be made, and the Survey Deputy 
Collector, TArnok ^ath Ghose, went in person to view the spot [ 668 ] anfl to 
investigate the matter in dispute. He found that on the northern boundary 
of Baraset was a khal named Nowdara, and that the rnutnaza lands 
lav north of that khal, and west of the hhil Betaga. and that the plaintiff 
receive4i*« julkur rents of bhil Betaga, etc. He ordered that the map should be 
corr^ted by enclosing the said land within the boundaries of mouzah Babupore. 
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The defendants appealed to Mr. Watson, the Survey Superintendent, who, 
on the Ist of January 1858, made an order confirming the Deputy Collector’s 
order, on the same grounds. The thak map was then altered and is numbered 
742 in this record. The mutnaza map is also in the record numbered 751. 

When this suit came before the Subordinate Judge of Jessore, he sent an 
ameen to survey the ground and make a plan of it, hut his work was not satis- 
factory, and was set aside. Another ameen was sent, whoso map, numbered 
326, is in the record. The Subordinate Judge states, and it so appears from 
the map No. 326, that, according to this ameen 's survey, nearly the whole of 
the land now in suit lies within the circuit of mouzah Bahupore. 

The Subordinate Judge subjected the various maps and also the oral and other 
documentary evidence to a veiy long and minute examination, and he came to 
the conclusion that the ameen's map was wrong, that the thak map also was 
wrong,* and that the lands in suit formed no part o1 the mutnaza lands. His 
main reason appears to he that the lands m suit are described in the plaint as 
being to the south of the Hetaga sliore and khal, and were so pointed out to 
the ameen bv the plaintiff’s inen , whereas, he says, lecording to the mutnaza 
map the shore is to the soutii of the riuitnaz i lands. He also decided that 
there was no evidence to prove the plaintiff\s possession of the disputed lands 
within 12 years of the suit, and that the defendants have proved their 
possession for more than 12 years. 

Their Lordships may say at once, that though there are difficulties in 
the question of identify, they cannot understand that parti cuhir difficulty which 
has impressed the mind of the Subordinate Judge. Seeing tliat the land 
has till within a few years been all covered with water , that it is now mostly 
covered with thick jungle so as to throw serious obstacles in the way of a 
survey, that there are formations of water on its iiorthein, southern, and 
[669] eastern extremities, of irregular shape, much hidden in parts by vegeta- 
tion, and with names not well defined but diffeiently given l)V different infor- 
mants, there is plenty of ground for dispute. But their Lordships are unable 
to see any inconsistency between the mutnaza map and tiie description in the 
plaint. They find that the names Betaga bhil, iSctuga khal, and Betaga shore, 
are used interchangeably to designate a watercourse which m the mutnaza 
map is shown on the north, the east, and the south of the mutnaza lands. At 
the south-west end of it the Nowdara khal is marked, winch appears to he in 
some seasons one with the Betaga, and irT others separated from it. In point 
of fact, the Betaga khal, according to the mutnaza map, lies to the north of a 
laige portion of the mutnaza lands, and of nearly, if not (juite, the whole of 
that portion of tlie mutnaza lands which is now in suit The Subordinate 
Judge seems to have been misled by looking at a marginal note fin the map 
without the explanation afforded by the map itselfr The note, apparently 
referring to the lands generally,* says, “ north of the Betaga khal of Nij 
mouzah and the map shows that the writer must refer to the southern 
branch of the khal. The plaintiff then is justified in stating that he sues 
for lands south of the Betaga shore, and ^though his people may easily 
have made mistakes in pointing out the land under circumstances calculated to 
baffle a skilled surveyor, no proof that they did so can lie drawn from the fact 
that they pointed out land to the north of which lav water which they called, 
and* which probably was, the Betaga shore or khal. These observations will 
dispose of a great deal of the argument pressed upon the Board by the counsel 
for the appellants. 

As regards the Subordinate Judge’s finding on the question of possession, 
it is very much, and quite properly, mixed up with his finding on tfl^ question 
of identity. The evidence has a different bearing according as it is supflosed 
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to apply to land which is, or co land which is not, portion of the mutnaza 
lands. 

The Subordinate Judge dismissed the suit, and the plaintiff' appealed to 
the High Court. That Court considered it necessarv that a fresh local inquiry 
should be held\nd a map prepared hy a competent officer; and they appointed 
Mr. Madge to be a Commissioner for that purpose. Briefly stated, his instruc- 
tions were [6703 to show the boundary fixed by the thakbust map prior to the 
mutnaza case, and to ascertain the mutnaza lands and the lands described in 
the plaint. The result of this commission was the preparation of two maps by 
Mr. Madge, of which No. 2 is now the important one, and a report by him. 
The defendants took objections to the report, and the case came again before 
the High Court. 

The High Court held that, notwithstanding the great difficulties in the 
way of a proper survey, Mr Madge had accurately depicted the lines of the 
original thak survey as well as of the lands relating to the mutnaza case, and 
that his proceedings formed a reliable basis for determining this suit by the 
result of the mutnaza case. And as his map No 2 showed two plots of land, 
amounting to about 862 bigahs, as forming part of the mutnaza land, the Court ^ 
gave the plaintiff a decree for those plots with mesne profits. 

As regards the question of possession, the view of tjie Court was that, until 
the land became fit for cultivation by the drying up of the water, they could 
not find that either partv was in possession of any particular portion 
so as to define a boundary lino between their estates# that the possession 
found in the mutnaza case must be held to have continued , and that the 
plaintilT's title w^as not barred. 

The defendants now appeal from this decree, contending that upon both 
the points in controversy the Suboidinate Judge is right and the High Court 
wrong. They complain tliat the High Court has trusted boo implicitly bo 
Mr. Madge’s survey, and has not examined the other voluminous evidence to 
which the Subordinate Judge addressed himself. Their Lordships will first deal 
with the question of identity. 

On this point, with reference both to this case and to several others of a like 
kind which have come before them, thoir Lordships think it light to express 
an opinion that in ordei to set aside the decision of the Court below, the 
appellants should come prepared to«how clearly where it is wrong, and what 
other course is right. In boundary cases of this kind nothing is easier 
than to propound riddles which cannot be answered by merely looking at 
the maps, or reading ihe statements whicli appear in the record If it 
were enough to show to this tribunal difficulties which the respondent's 
[671] counsel cannot q^plain, and then to contend that his case is not 
proved, he would labour under an unfair amount of burden. In such cases the 
local Courts have advantages over the remote ones. To a certain extent the 
same remark is true as betw^een the Subordinate Judge and the High Court, 
but the High Court possessed g resource which th*s Board would be vei y 
reluctant to use again in this suit. They felt the local difficulties, and they 
met them by ordering a local survey of their own. On the results of that 
survey they saw their way to affirm the plaintiff's title. To induce this Board 
to disaffirm it, the (Jpfendants ought to do something more than to show that 
the plaintiff's title is not free from doubts: they should at least give some 
acceptable explanation of the circumstances which have led the Court below 
to its conclusion. 

Nojv^at is exactly what the appellants have failed to do. Thev can show 
nianf difficulties of a kind which probably no amount of mapping or verbal 
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desoription would avoid. Mr. Madge's map does not, so far as their Lordships 
oan see, show in terms, and on its face, the thakbust line which was complained 
of and corrected in the mutnaza suit, nor the lands described in the plaint. 
But those objections were before the High Court, who were satisfied that 
Mr. Madge had shown the things required : and, though it does n(4i appear that 
Mr. Madge was present to explain his map, the Court could certainlv have 
required his presence if any real difficulties had been felt on those points. 

But the difficulty of the defendants is this : It is certain that the plaintiff 
recovered land from the defendants in the mutnaza suit. Where are the mut- 
naza lands ? According to the thak map, the mutnaza map, the ameen’s map, 
and Mr. Madge’s map, they are so placed as to correspond more or less closely 
with the land now in suit. Observations have already been made on the argu- 
ments used to show that there«is error in the thak map and the ameen’s, and 
discrepancy between them and the mutnaza map. If the maps are all wrong, 
where shall we place the mutnaza lands? The defendants say that they 
should be placed somewhere to the north of the northern branch of the Betaga 
khal, in a* region which no one of the maps enables us to ascertain. To that 
theory there seem to be two strong objections. 

^ [672] The first is, that though Mr. Madge was occupied in surveying the 

ground from the 18th May to the 18th June, and though from the 19th May 
he was attended by the ameen of the defendants, and from the 26th by their 
surveyor, no one objected that his operations were being conducted in a wholly 
wrong place, so that tlv work would all be thrown awa^. 

The second is, that we cannot have any evidence of tlie position of the 
mutnaza lands so good as the mutnaza map, and where it speaks intelligibly we 
ought to follow it. Now, the mutnaza map gives as a land-mark a mound called 
Gozmara Tek, not on the face of the map, but in the marginal note before 
referred to, which says that the land lies to the south of it and to the north of 
Betaga khal. The Gozmara Tek does not appear in the thak map or in the 
ameen’s. But Mr. Madge discovered it, and clearly identified it as one of the 
stations used in the mutnaza survey : and he has placed it at the northern- 
most point of the mutnaza lands. According to the mutnaza map the 
lands cannot be between the Gozmara Tek and the north branch of the 
Betaga khal ; there is no space for them there , and the map-maker 
places them bet^veen the site of the Tek an^ the south branch of the khal. If 
a line be drawn on the mutnaza map from west to east through the Gozmara 
Tek placed at the point now ascertained by Mr. Madge, and if a parallel line 
be drawn at a tangent to the southernmost portion of the Betaga khal, the 
whole of the mutnaza lands will be found between these two lines. Another 
important land-mark on the mutnaza map is the Nowdhara khal at the 
extreme south-west. It is not marked on the thak maj?, or on the ameen's, but 
it was ascertained by Mr. Madge, and treated by him, in the presence of the 
agents, as the south-western boundary of the lands ; for from that point he 
began to work due north :«and it is so set down in his map. It appears, there- 
fore, that Mr. Madge found these two cardinal points on the north-east and the 
south-west, just where they ought to be if the plaintiff’s theory of the lands is 
correct, and where they could not be if the defendant’s theory is correct. 

^he defendants have insisted very earnestly that Mr. Madge has passively 
followed the thak map to produce his ,own. But his Report has not been 
impugned and must be taken to speak the [678] truth. It shows a laborious 
survey, lasting for a month and carried into minute detail. Moreover, the points 
just now insisted on, to say nothing of some small variations havin^vthe effect 
of throwing some 5 bighas out of the thakbust boundary, show that the suwey 
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is to be taken as an independent and original work, though of course Mr. Madge 
availed himself of the mutnaza map and field-book, as indeed the High Court 
directed him to do. 

Much reliance was placed at the bar on the expression by the High Court 
of their agrdhmont with the Subordinate Judge that the thak map does not 
accurately show the lands of the mutnaza cases In the absence of explanation 
their Lordships do not know what inaccuracy is referred to, unless it be the 
small variations just noticed. It is certainly not the inaccuracy, or rather the 
glaring error, supposed by the Subordinate Judge ; and it is something which 
is consistent with the accuracy of Mr. Madge’s map. It appears to their Lord- 
ships that in deputing Mr. Madge, the High Court took the best course open to 
them , that in tlie absence of proof that there are specific and material errors 
in liis map, they wore right to rely on it; and that their conclusion on this 
part of the case ought to he maintained. 

The next question is whether the title of the plaintiff, which, accompanied 
by possession, was aflirnied in 1857, has been lost by subsequent non-possession 
on his pait, oi adverse possession on the part of the defendants. In this 
controversy the defendants start with the advantage that the plaintiff admits 
their possession from a time nearly ten years before the suit Still thei'^ 
remain two years during which possession must be proved, or inferred on legal 
grounds, on one side or the other. The plaintifi clafms, and the High Court 
has held, that presumption must be in favour of the title and former possession. 
The defendants claim tjiat it should be in favour of the state of things exist- 
ing for ten years. Each party has tendered positive evidence on the point. 

The condition of the land is such as to ofl'er great difficulty in the proof 
of possession. At the date of the tliakbust the whole was under water, together 
with a contiguous larger tract. The only use or enjoyment consisted in 
fishing. There has been a gradual, slow, and still incomplete, conversion of 
this lake into [674] swamp, and oi swamp into habitable land ; and it is 
obvious that during such a process there may he parts of the land wliich for 
many yoars are not used at all for any purpose of enjoyment. Mr Madge’s 
map shows two plots divided by a channel called the Jlhaisa or the Arpangasia. 
Plot 1 consists of 829 bighas lying to the west of the Arpangasia , and this plot 
is still for the greater part in a state of swamp and jungle, though portions 
of it were used for growing paddy as early as the autumn of J871, whether 
earlier or not is matter of dispute Plot 2 consists of 32 bighas lying to the 
east of the Arpangasia ; and there is evidence that land in this quarter, whether 
actually land of plot 2 or not is again matter of dispute, was dried by the cutting 
of a channel about the years 1868 or 1869. 

The defendants contend that tiliougli the plaintiff shows title and posses- 
sion in 1857, he still nflist fail unless ho can show acts of possession and enjoy- 
ment later than the 9th April 1869, or that he must prove the act of disposses- 
sion by the defendants later than that date. Their Counsel went so far as to 
rfcrgue that if the land, being in a state of swamp and fungle, had been left wholly 
unused for 12 years, and then i stranger were to settle upon it, the plaintiff 
^ould not assert any- title against him. 

The High Court do not enter upon any discussion of this question. In 
their view of the evidence it does not enable them to find that either party was 
in possession of thS sheet of water so as to define any boundary line between 
their respective estates. Therefore they conclude that, so far as the lands now 
claimed are ideptical with the mutnaza lands, the possession found in 1857 
must be ^ken to have continued, and to show the boundary line of the two 
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After hearing a great deal of argument to impugn the view of the High 
Court, their Lordships are not disposed to differ from it. It is in accordance 
with the decision in the case of Runjeei Ram Panday y. Qohnrdhun Ram Pan- 
day [20 W. B., 25 (pp. 29, 30)J , a case which fell under the Limitation Act 
passed in 1859, when the plaintitf [as pointed out in Karan tSingh v. Uakai Ah 
Khan (I. L, R., 5 All., 1 , L. R., 9 I. A., 99)1 was subject to a harden 
of proof heavier than that established by [676] the Limitation Acts of 
1871 and 1877. But thoir Lordships say no more upon this point , nor do 
they feel called upon to examine the subsequent cases, because they think 
that, even assuming the burden of proof upon the plaintilT to be such as the 
defendants contend for, he has sufficiently discharged it. 

Their Lordships will first consider the evidence adduced by the defendants. 
Seven of their witnesses have bopn selected by their eounsel, doubtless those who 
are the most effective. Five of them sjieak to plot 1 and two to plot 2. Six of 
them are tenants of the defendants, and one (witness No. 10) was present at 
the Court ameen*a survey. They were examined in May 1884. Lot us 
first take the five who speak to plot 1. As regards time, one witness, 
Jjlo. 14, specifies no time of occupation; one, No. 7, proves too little, 
only nine or ten years. The other three prove too much , No. 10 has 
seen tenants there 27 or 28 years previously, t.e , hetove the thak survey, when 
it is agreed on both - sides that all was under water , No. 18 carries the 
settlement by habitation back to 1859 at latest. No. 16 to 1861 at latest , but, 
as has been stated, j-^ddy -planting was carried on it^ 1871, so that down to 
that time the land must have been under water and uninhabitable As 
regards the situation of plot 1, No. 7 and No. 10 do not fix any. The other 
three fix it in village Bhawanipore, which is in riiouzah Barasot ; and one of 
them. No. 16, adds that Nowdhara is to the north of the plot. Now 
Bhawanipore does not appear on the earlier maps , but it is marked on Mr. 
Madge’s map, outside the mutnaza lands. And Nowdliara is one of the cardinal 
points ascertained by him as the south-west extremity of those lands. There 
is no reason to supTiose that these wntnosses were consciously telling any 
untruth. But there is very strong reason to conclude that they were speaking 
of other land , an error not difficult to fall into, perhaps not easy to avoid, in 
such a country. There is, then in their Lordships’ judgment, no evidence at 
all given by the defendants which touches plot 1. 

Of the two witnesses who speak of plot 2. No. H liolda 27 bighas of tiio 
defendants, 17 of which are again held of him hy No 4 No. 8 sa>s that he 
got his grant 21 or 22 years ago, , m J 862-63 , that hi.s land was then 
covered with water ; [676] that within twi^ years it became tit for cultivation , 
and that it became dry after a kbal, which lie calls the Kata khal, was cut 
15 or 16 years ago, i,e ,m 1868-69. The cultivation speaks ol a.s possible 
in 1864-65 must have been for padcly, though he does not sav so , neitlior does 
he say that it actually was cultivated ; ho does not cultivate personally, lie 
says No. 4 (who is 46 years old) says that his father took 13 highas 18 or 
19 years ago, ?.#>., in 1865-66, and built a bolise on it a year after. He took 
the other 4 bighas two or three years later. When I first saw my land it was 
in a cultivated state. That was some 18 or 19 years ago.” He does not 
speaj^of any alteration of the surface, but speaks of his cultivation as if it were 
the same thing as that of 19 years back. • 

It is impossible not to feel serious doubt of the value of this evidence. 
The lessee tells us that the land was cirltivated at a time not later than 1866 
and was built on at a time not later than 1867, while the lessor says^hat either 
a year or twe years after the latest of those dates it was covered with water. 
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And such events as the taking of a farm, the building of a house, and the 
drainage of a lake, are not likely to be forgotten in the life of a countryman. 

As regards the situation of their land, both witnesses say that it is east of 
Arpangasia. No. 8 tells us nothing more. No. 4 says that it lies within the 
little disputed plot, but how he makes that out does not appear. There is no 
further idontification. It was pointed out by Mr. Arathoon that the ameen's 
measurement of the land in suit was 1,215 bighas, and of plot 2, 71 bighas, the 
bulk of which he made out to be mutnaza lands ; whereas Mr. Madge’s survey 
only givcs 829 bighas for the mutnaza lands now in suit, and for plot 2, 32 
bighas It is therefore quite possible that when witnesses speak of the ** land 
in dispute " they may bo speaking of some of tliat excess portion which was in 
dispute before the ameon and before the Subordinate Judge, but which is not 
in Mr. Madge's map or in the decree. This is conjectural, but it introduces an 
additional element of uncertainty into the defendant's case. 

It can hardly bo said of plot 2, as of plot 1, that there is absolutely no 
evidence which can be applied to it; but it is so [677] extremely weak that, 
even if uncon tr ad ioted. it would hardly advance their case. 

The plaintiff’s evidence, on the other hand, is of a character which, 
having regard to the nature of the land, is as substantial as can bo exnected. 
It is proved clearly that fishery leases were granted from 1861 onwards Tby the 
plaintiff or his predecessors at substantial rents. There can be little doubt 
that these leases covered plot 1, because tlio plaintiff’^ witness No. 6 shows 
that he was lessee in 1871 when the defendant's tenants planted paddy, 
apparently for the first time ; and that, on account of this encroachment, he 
obtained an abatement of rent from the plaintiff. The place of encroachment 
he describes as being the south-east corner of Betaga 'bil. 

That the leases covered plot 2 is not made clear by any positive evidence. 
But seeing that the whole of the mutnaza lands were covered with water in 
1857 and afterwards, apparently down to 1868*69, the proper inference is that 
they did include plot 2. And as the plaintiff's evidence is in accordance 
with, and is aided by Ins title and previous possession, which is now made 
clear, and is not countervailed by anything of the slightest weight on the 
defendant’s part, their Lordships hold that the evidence clearly applying to 
plot 1 must be taken to apply to tl\p whole of the mutnaza lands now in suit. 

They will humbly advise Her Majesty to dismiss the appeal, and the 
appellants must pay the costs. 

Appeal dismissed. 

Solicitors for the Appellants : Slessrs. Sanderson^ Holland, and Adkm, 

Solicitors for the ill^spondent, Gobind CJiunder Boy : Messrs. T. L. Wilson 
and Co. 

O.B. 

NOTES. 

XJPrima facie, poswession goes with the title -16 C. W. N. 317 , 6 C. L J. 71 ; 8 0. W. 
N. 876 ; 31 Mad. 628 ; 10 C. L. J. 627 ; IS 0. L. J. 626 ; 33 Bom. 712 ; 9 C. W. N. Ill ; 
21 C. W. N. 273 ; 14 C. W. N. 317. 

In the case of (19^2) 29 Gal. 618, the Privy Council held that in such oases as* this, 
constructive possession was vested in the true owner during submersion if in any one and 
that the prior unperfectod adverse possession of a trespasser etc. came to an end.] 
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[678] PBIVY COUNCIL. 

The 15th March and iind April, 1892. 

Present : 

Lord Macnaghten, Lord Hannbn, Sir R. Oouch, 

AND Lord Shand. 


Nam Narain Singh Plaintiff 

versus 

Raghu Nath Sahai Defendant. 


|.On appeal troni the High Court at Calcutta.] 

Agent's authority to sue on behalf of his principal — Dismissal of smt brought 
by agent in his principal's name — Amend^nent. 

A Court in which a muit isj brought on behalf of one perHOu, through tho agency of another, 
is entitled to inquire as to the agent’s authority. 

^uit for arrears of rent was brought by an agent, professing to act under authority 
from his principal. Tho^plaintifi. after instituting the suit in his own name as agent, 
obtained an order from the Court granting him leave to amend tho plaint by substituting 
the name of his principal as plaintiff, suing through him, an am'bndment which the defendant 
resisted, disputing the authority of the agent — Held, that the Court in allowing it did not 
decide that the agent had authority , that remained to be proved , and, as it was not proved, 
the suit failed. 

Appeal from a decree (ist February 18BB) of the High Court affirming a 
decree (30th June 1886) of the Deputy Collector, Hcizaribagh. 

The appellant was the zemindar of Ramgurh, in the Hazaribagh district. 
The respondent, a minor, represented m this suit by his mother and guardian, 
Mussamut Bhikkan Koeri, hold a village Atka in that zemindari, under a 
mokurrari pottah. The suit was for Rs. 13,674 for rent for seven years, from 
Sumbut 1934 to 1941 (1877 to 1884), and was instituted on the 17th March 
1885, under the provisions of Bengal Act I of 1879, by Sheo Narain Sett, as 
tehsildar and am-mukhtear of the zemindtir, the aj^ellant. 

The question now raised related to the authority of Sheo Narain Sett to 
sue, he having amended his plaint, with the leave of the Court, the Deputy 
Collector, by substituting the name of his principal, the zemindar, for his own, 
as plaintiff. * 

The suit having been heard, both the Courts belou^ Original and Appellate, 
held that tho objection taken by the defendant to the suit based on the ground 
that Sheo Narain Sett had no authority to sue in the name of Nam Narain Singh 
was a good defence. Thp Deputy Collector stated in his judgment that the 
plaintiff was [679] repeatedly called upon to produce the zemindar’s deed 
appointing him, but he had failed to do so from the beginning to the end. An 
appeal having been preferred in the name of Nam Narain Singh to the High 
Court, a Divisional Bench (Nokris and BEVERLEY, JJ.) was of opinion : — 
FirUt, as regarded the arrears for the period prior to Sumbut 1941, that the 
defendant's objection was sufficient to require the filing of the authority under 
which the tehsildar was acting, and as to so much the Lower Court bad rightly 
dismissed the claim on the ground that no such authority had been filed; secondly 
that, as regarded the rent due since that date, Sheo Narain Sett requh^ed special 
permission, which was not forthcoming, to sue the respondent, who was* the 
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heir of Birt Lai, the late mokurrarid&r. This special permission was required 
because Sheo Narain Sett was prohibited, as had been shown, from recogniz- 
ing any one as the heir of a deceased ilakadar without the zemindar’s permis- 
sion. This he had alleged iiimself to have received under the seal and signature 
of the zemindar, but the document had *not been produced. The dismissal of 
the suit was accordingly adirmed. 

On this appeal — 

Mr. Graham, Q 0., and Mr. J II. Branbon, for the appellant, argued 
that Shoo Narain Sett, having been admitted to be the appellant’s tehsildar, 
would have been entitJod, under the provisions of Bengal Act I of 1879, to 
maintain the suit, even if no amendment as to the name of the plaintiff had 
been made. After, however, the amendment had been made, no question 
could arise as to liis right to sue. It had beocvne the suit of the zemindar, 
who was now the appellant, and was not open to any objection founded on the 
terms of the sannud, which, in prohibiting the agent from recognizing an heir 
of a deceased ilakadar without the zemindar’s permission, did not apply to a 
suit of this kind. At all events, with regard to the Court’s order of amendment, 
from whicli no appeal had been preferred, that was in itself conclusive, inetfect, 
to maintain the right of the agent to use his principal's name in the suit. They 
referred to Madho Prakash Sinyh v. Murli Manohar (I. L. R., 5 All., 406) and 
Huro Prosad Boy v. Kab Prosad [680] Roy (L L R.. 9 Cal., 290), as to the 
application of the Code of Civil Procedure in revenue suits. 

The respondent did not appear. , 

Their Lordships' judgment was afterwards (2nd April) delivered by — 

Lord Hannen. — This wuit was originally brought in the Court of the Deputy 
Collector of Hazaribagh by Sheo Narain Sett in his own name, but professing to 
act as the tehsildar and general agent of Babu Nam Narain Singh in respect of 
a property called Raj Raingurh, to recover arrears of rent alleged to be due 
from the defendant as occupier of a portion of that property. 

Amongst other defences the defendant alleged that the suit was not brought 
in the name of Babu Nam Narain Singh and on his behalf, and that the then 
plaintiff. Shoo Narain Sett, had no authority in his sannud to sue for arroar‘3. 

The plaintiff. Shoo Narain Sett, for some reason, applied to amend 
his plaint by substituting therein tor liis own name the name of his alleged 
principal, Nam Narain Sirigb, as pliiintiff who would presumably be entitled 
to sue for arrears of rent not barred by limitation. This application to amend 
was resisted by the defendant, but on the 16th April 1886 the Deputy Collector 
of Hazaril>agb, before whom the Ctiso was ponding, allowed the proposed 
amendment, tninking tliat the 27th section of the Civil Procedure Code, which 
authorizes such an ameq^tiient, was applicable to suits under the Rent Act. 

Theie was no appeal from this order. ^What was done under it does not 
clearly appear, but in the final decree pronounced by the Deputy Collector the 
suit is describe as one in which Nam Naram Singh js the plaintiff. It must 
therefore be assumed that the substitution of the name of Nam Narain Singh 
for that of Sheo Narain Sett was properly effected. 

When the case came on for hearing before the Deputy Collector, a 
preliminary objection was taken by the defendant that Sheo Narain Sett, who 
had instituted the %iit and obtained the amendment, had not shown that he 
was the tehsildar or agent of [681] Nam Narain Singh, and authorized to use 
his name as plaintiff. The Deputy Collector considered this objection valid, 
and dismissed the suit. His decree has been affirmed by the judgment of the 
High Couift and from this judgment the present appeal is brought in the name 
of Nbm Narain Singh. The respondent has not appeared on this appeal. 
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The main argument on iw^hich the .appellant’s case is based is that the 
order amending the plaint was conclusive between the parties as to the right 
to maintain the suit in the name of Nam Naraiii Singh. 

Their Lordships cannot adopt this view. The position of the parties is 
not different after the order for the -amendment of the plaint from what it 
would have been if the suit had been originally commenced by Sheo Narain 
Sett in the name of Nam Narain Singh. All that the Court did by allowing the 
amendment was to correct a supposed mistake made by Sheo Narain Sett in the 
institution of the suit. After that correction tlie suit would proceed as 
though it had been originally brought as corrected. The Deputy Collector 
did not, by allowing the amendment, decide that Sheo Narain Sett 
had authority to institute a suit in Nam Narain Singh’s name. That, if ques- 
tioned, would remain to be proved. 

As reconstituted, the suit purported to be brought by Nam Narain Singh 
through Sheo Narain Sett, his tehsildar and general agent. In all other respects 
the pleadings and issues raised remained unaltered, and the parties proceeded 
to offer proof of their respective cases. Upon the lioaring the defendant took 
the preliminary objection already mentioned, that it was not proved that the 
suit was brought under any authority given by Nam Narain Singh. 

ilt appears to their Lordships clear that a Court whose aid is invoked on 
behalf of one person through the agency of another is entitled m some form or 
other to inquire whether the alleged agent really had authority to bring tiie 
suit. It may be necessary to do so for the protectioff of tlie person sued. He 
would at least be exposed to the danger of being sued again by the principal if 
the agency did not exist. 

[682] In the present case Sheo Narain Sett, in his original plaint, alleged 
that he had authority in writing to bring suits in respect of arreOiTS. If this 
was the fact, it was remarkable that he thought it necessary to amend the 
plaint • and further, though there was evidence that Nam Narain Singh know 
that some legal proceedings were pending for recovery of rent, it was admitted by 
Slieo Narain Sett that he did not inform Nam Narain Singh that his name 
had been used as plaintiff. But if, as there seemed reason to surmise, Sheo 
Narain Sett had not a general authority to sue for ai rears of rent, but only 
some limited authority, if any, it was within the defendant’s right to require 
the production of the alleged authority, ^ut this production, though called for, 
and, as stated in the minutes of the Court, promised on the part of the plain- 
tiff, was never made. The alleged plaintiff (Nam Narain Singh), though sum- 
moned as a witness on behalf of tlie defendant, never attended to give 
evidence. Sheo Narain Sett was also subp^naed by the defendant, and he stated 
that he had been appointed Nam Narain Singh’s tehsildar by deed; that he 
had been authorized to sue for^ arrears accruing before his appointment as 
tehsildar ; that his authority to sue for arrears in this respect was recorded in 
his deed of appointment, and that that deed of appointment was tiled in the 
Court of the Judicial Commissioner at Rancho. No reason was, or has been now, 
assigned why this deed of appointment, or a 8opy of it, has not been produced, 
and, as the Deputy Collector pointed out, it was indispensably necessary that 
the authority should be submitted to the inspection of the Court, in order to 
see whether it was an authority to sue or only to collect rents, and to decide ^ 
whether Sheo Narain Sett had any authority to bring th^suit in the name of 
his alleged principal. It is clear from Sheo Narain Sett’s evidence that he 
never informed Nam Narain Singh that ari action had been brought in his name, 
and though Sheo Narain Sett stated that he had special permission^ under Nam 
Narain Singh’s seal and signature, to bring the original suit, this document was 
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not produced, and no legal evidence of its contents or exonsing its non- 
production was given. Their Lordships therefore agree with the Judges of the 
High Court that the Lower Court was justified in dismissing the suit. 

[683] It was argued that the judgment appealed from is inoonsistent, 
inasmuch as it condemns the plaintiff, Nam Narain Singh, in costs, while holding 
that the suit was rightly dismissed on the ground of want of proof of Sheo 
Narain Sett’s authority to bring it. This objection, if valid, applied to the judg- 
ment of the Lower Court, but it was not taken as one of the grounds of appeal 
from the Lower (3ourt, and it does not appear that the attention of the High 
Court was called to this point. But the appeal being brought by Nam Narain 
Singh, he was properly condemned in costs for appealing against a judgment 
which, upon the materials before the Court, was rightly pronounced. His 
proper course would haveJbeen to prove that he had, in fact, given authority to 
Sheo Narain Sett to bring the suit in his name, but he made no application to 
be allowed to supply this proof, but simply appealed. By so doing he subjected 
himself to the jurisdiction of the Court to condemn him in costs. 

Their Lordships will humbly advise Her Majesty to dismiss the present 
appeal. 

Appeal dismtssed. 

Solicitors for the Appellant : Messrs A, H. Arnold and Son, 

C.B. 

6 NOTES. 

ISee also (1907) P. R. 109 ; the discus^fioti in (1900) 25 Bom 433 at 447 a<3 regards 
the agent’s right to sue in his own right.] 

[ 19 Cal. 688 ] 

PEIVY COUNCIL. 

The 14th May, 1S92. 

Present : 

Lords Hobhousb, Macnaghten, Hannen, and Sir E. Couch. 


Prosunno Kumar Sanyal<and another Plaintiffs 

versiis 

Kali Das Sanyal and others Defendants. 


[On appe8<l from the High Court at Calcutta.] 

Execution of Decree — Suit to have an execution sale of land set aside — 

Civil Procedure Code (A^ct XIV of 1882), s, 1^44 — Parties to 
. the mil — Fraud, allegation of. 

Where questions are raised between the parties to a decree relating to its execution, 
discharge or satisfaction, the fact that the purchaser at a judicial sale, who is no party to the 
decree of which the exeqjation is in question, is interested and concerned in the result* has 
never been held to prevent the application of s action 244 of the Civil Procedure Code, limit- 
ing the disposal of these matters to the Court executing the decree. 

The plaii^iili in a suit to have the judicial sale of a aemindari set aside alleged that the de- 
cree-holder, in part satisfaction of his decree had received, [6H] from them and other oo-sharers 
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in tho Remindan, their proportionate aifiounts of the debt decreed, and had afjfreod that their 
shareB should bo exempt from the execution sale about to take place: that the sale took place, 
subject to that exemption : that the decree-hoblcr, however, v ith whom some of the cn-sharers 
and the purchasers colluded, fraudulently had the sale set aside, revived the attachment, 
and caused a second sale, at which all the sharts lh tho zemindari were sold. 

Held, that tho question, besides that tho charge of fraud was not sufficiently hpe<nfic, 
was determinable, lu virtue of tho section ‘24 1 of the Code Civil Procedure, only l),> order 
of the Court executing the decree. 

Appeal from a decree (9fch August ISHH) of the High Court, allirraing a decree 
(10th August 1886) of the Subordinate Judge of Pubna. 

This suit, dismissed in both tlio Courts below, was brought on the 
6th March 1886 to have set aside, as fraudulently brought about, a judicial sale, 
which, under a decree of 1880, took place in the Mnnsifi ot Serajgani on the 
10th July 1883, and was confirmed on the 30th June IH84. A petition of 
the 4th August 1883 against this sale was rejectod on that date, tho pur 
chasers ah the auction, lahwar Ghundor Roy and Akho\akant Sanyal, having 
been served with notice of the petition An appeal from tins order of rejection 
was preferred to, and on the 10th September 1883 rejected hv, tho District 
Judge of Pubna. 

The two present .appellants, Prosunno Kumar Sanyal and Drobomoyi 
Debi, were plaintiffs with two others in this suit. The respondents, ol whom 
tho eighth, Protab Chunder Banerji, was the decree- holder and attaching 
creditor, were eight out of the twenty defendants, the remaining twelve having 
been only formal parties The purchasers wore among the eight. 

The ground of dismissal was that this suit was barred , ttrsthf, by limi- 
tation, under the 12th Article of Schedule TI of Act XV of 1877, as lieing a 
suit to set a.aido a sale in execution of a decree, and not brought within one 
year from the confirmation of that sale, Hncondly, by the 241th •-oction of the 
Code of Civil Procedure, sub-section (c) as involving questions hetw^een the 
parties to the suit in which tlie decree was passed, and relating to its o.xecution, 
discharge, or satisfaction, and therefore determinable only, as it had been 
determined, by the order of the Court executing the decree. 

[68Sj Tho appellants, with the two other plaintiffs who did not join in 
this appeal, and also five of the rosponden^p, wore co-sharers together with the 
formal defendants, as proprietors holding, in distinct shares, :i zemmdari in the 
Pubna district called Futtehpore, paying a revenue of Rs. 2,720 The share 
of Prosunno Kumar was li annas ; that of the second appellant, Drohoinoyi 
Debi, was 17i gandas ; and that of the seqpnd plmiitiff, Dibondrcinath Sanyal, 
who did not join in this appeal, was 3 annas. 

Against all the co-sharers in F^ittehpore a decree for land liiid been (detained 
by the eighth respondent. Protab Chunder Banerji, wlio obtained a decree, 
dated the 2nd October 1880, for Rs. 660, mesne profits and costs. In execution 
of that decree he attached the whole zemindari of Futtelqiore, and took the 
proceedings which were the subject of the present suit Tho first, second, 
and third plaintiffs, paid, as they alleged, their quota, pro jata, of the 
money decreed ; and, according to them, the decree-holder undertook not to 
prooeed against their shares of the property, Futtehpore, which was sold 
on the 10th February 1882, as against^^ and so as to ftclude, the shares 
only of the oth^r judgment-debtors who had not paid. More than sufficient 
to pay the sum due was realized, viz.\ Rs. 2,030, the defendants 1 to 
6 purchasing in the names of their servants, defendants 6 and 7, .:ys:hoyakant 
Sanyal and Ishwar Chundra Roy. Subsequently, all the parties concerned 
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in that sale, viz., the decree- holder, the co-sharer-debtors, and the auction- 
purchasers agreed to have that sale set aside. It was set aside on *the 1st 
September 1B82, and the attachment on Futtehpora was revived. New 
proceedings in execution of Protab Ghunder's decree of 1880 were then taken, 
and the whole zemindari, including the shares of the plaintiffs, was put up to 
sale and sold. It was purchased by the defendants 6 and 7, whom the plain- 
tiffs now alleged to be more benainidars for the debtors, their co-sharers, 
defendants 1 to 5 The case for the plaintiffs, in short, was that Procab 
Cliunder, the co-sharer debtors, and the ostensible auction-purchasers colluded 
together and caused the whole zaniindari to be sold in breach of the agreement. 
They, thciefoie, claimed to have the second sale set aside as illegal, and that 
tliey might be declared entitled to their respective shares in Futtehpore, and 
that the dofendiints might be restrained by injunction from taking possession. 

fCf86] The issues raised questions of (?) limitation , (??) the agreement as 
to exemption of the plaintiffs’ shares and subsequent fraud ; and (???) the 
application ol s 241 of the Code of Civil Procedure. 

The Subordinate Judge dismissed the suit on the ground above stated, 
holding that the vear prescribed began to run from the date of the confirmation 
of tlie sale by the first Court and not from the date of the dismissal of the 
appeal from that order of confirmation. He did not take any evidence on, or 
decide, the issues as to fiaud and collusion. But he held the plaintiff's preclud- 
ed by ss. 13 and 244 of tho Code of Civil Procedure from raising the 
question in this suit as Jo the defendants having acted fraudulently in bnnging 
about the second sale in execution. 

The High Court (Tottenham and Chonder Madhub Ghosk, J.l.) were 
also of opinion that the year ran from the confirmation by tiie first Couit, 
citing Mahomtid Hosseui v. Piiiundia Mahto (I L. R., 11 Cal., 287) On 
the other point they said; --“The fraud alleged is alleged really against 
the decree-liolcler as having, in breach of the agreement made by him 
after receiving the plaintiffs’ quota of the debt decreed, brought their share of the 
property to sale. That matter was adjudicated upon in the execution depart- 
ment and was dei'ided against the plaintiffs. It was clearly a matter arising 
under s 244 of the Code, and therefore no separate suit on that part of the case 
can ho ” They concluded elms 

“ Then as regards the other dojpndunts, namely, the plaintiffs’ co-sharers, 
and the purchasers nt auction, there is really no case made out at all . there is 
no case even alleged in the plaint There was nothing more than a general 
allegation of fraud and collusion between them and the decree-holder. But it 
is not enough to make a general allegation of that sort . tho allegation must be 
specific and must be proved. In the present case it is impossible that the 
plaintiffs could prove Iflie allegation, because it w\‘ir not a definite allegation. 
But, apart from that, tlie allegaticjn in the plaint does not disclose any such 
fraud as to raise a case that could be tried. Authority for this is to be found 
in a recent decision of the Privy Council, in Gunga Naram Gupta v. Tiluckram 
Chowdhry (I. L. R., 15 Cal., 533^. Their Lordships, referring to a case in tho 
Appellate Court, (687 j quoted the following from Lord Selbornk’s judgment : 

‘ With regard to fraud, if there he any principle which is perfectly well settled, it 
is that general allegations, however strung may be the words in which they are 
stated, are insuffiewnt even to amount to an averment of fraud of which any 
Court ought to take notice.’ 

“ In this case there is nothing more than a strong averment of ccdlusive 
conduct against all the defendants. It seems to us therefore that, wliile against 
the decree-nolder there is one Specific allegation of fraud that was disposed of 
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in the previous proceedings, as regards the other defendants there is no such 
specific allegation of fraud as the Court may enquire into. So that, on both 
grounds, the suit must fail. We accordingly dismibs the appeal with costs." 

Mr. B. V. Doytie appeared for the appellants. 

The respondents did not appear. 

The principal argument for the appellant was that the purchasers, against 
whom collusion was now alleged, were not parties to the decree of the 2nd 
October 1880, and, therefore, not among “ the parties " to whom section 244 of 
the Code of Civil Procedure referred. This section was, therefore, no bar to 
this suit. Again', the claim having been founded on fraud alleged to iiavo been 
effected by the defendants, the three years’ period of limitation under the 95th 
article of schedule II should ^ave been allowed. The establisliing fraud was 
mixed up with the question of the period to be allowed from its discovery to 
the date of the suit. Tlie plaintifls' allegations were sutticiently explicit to 
entitle them to have the issues relating to tlie merits tried in this suit, the 
three years’ period being allov^ed. 

Their Lordships' judgment was delivered by 

Lord Maona^hten. — The suit m this case was biought fur the purpose of 
setting aside the sale of a zemindari in the district of Pubna called Puttehpore, 
which was sold in execution of a civil decree on the iOth of July 1H83. The 
Subordinate Judge dismissed the suit on preliminary grounds, without going 
into the merits. The«High Court at Calcutta ailirme(> his decree. 

. Irt appears that some time before LHHd the respondent, Protab (Jhunder 
Banerji, recovered agamst the appellants, and certain persons who weic co> 
sharers with them in Puttehpore, a decree for [6884 possession oi some 
lands in dispute, and also a uiene\ decree foi mesne profits and costs, in 
execution of that decree Puttohpore was attached. Thereupon, as the appoL 
lants allege, they and two other persons, w ho w’ero co-plaintitrs in the suit 
before the Subordinate »ludgo, paid their quota of the judgment-debt, and 
came to an arrangemont witii the judgmcrit-cieditor iliat then shareH should lie 
exempted from sale. The shares of the other co-filiareis were clone put up lor 
sale, and they were sold on the IOth of February 1882. Afterwards this sale 
was sot aside, the attachment was revived, a fresh sale took place, and on the 
10th of July 1883 the whole of Futtehpqre was sold. Tlie allegation in the 
plaint is that the setting aside of the first sale, the revival of the attachment, 
and tlie second sale, in which the shares of the plamtilts were sold with the 
rest, were brought about bv fraud and collusion on the part «)f the other co 
sharers, the judgment-ci editor, and the*auction-purchasers, wlio vrere all 
made defendants. No particulars of the alleged fraud and collusion are 
given. The charge is general an^ perfectly vague. If it means anything, it 
can only mean that the ludgment- creditor liroko his alleged agreement with 
the plamtiHs, and that the other persons alleged to hR,ve been implicated, 
beiqg aware of the circuifi stances, took some part in the transaction. 

Both Courts have held that the question which the plaint seeks to raise 
could only have been determined by the order of the Court which executed the 
decree, and that in such a case as the present a separate suit for the purpose 
of Getting aside an execution sale is expressly forbidden by section 214 of ^ 
the Civil Procedure Code. ^ * 

Mr. Doyna, who appeared for the appellants, admitted that t.he question 
at issue was one ** relating to tha execution, discharge, or satisfaction of the 
decree.'* But he argued with much ingenuity that the suit was net barred by 
the provisions of section 244, because the questiou concerned the auction- 
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purchasers as much as anybody, and therefore, as he contended, it could not 
properly be described as«. question arising between the parties to the suit in 
which the decree was passed." At the same time he admitted that he was 
unable to produce any authority for his contention, and he also admitted that 
it was thu common practice to make the auction -purchaser a party to an 
application for sotting aside an execution sale. 

r689j As the point appeared to be one of some importance, and the 
respondents wore not represented at the Bar, their Lordships thought it desirable, 
before giving judgment, to examine the reported cases which have arisen under 
section 241 of the Civil Procedure Code An examination of those cases, of 
which it is only necessary to mention Sakharam Govmd Kale v. Damodar 
Akharam (Jujar (I. L. R., 2 Bom., 468) and KwnyaLi v. Mayan (I. L. B., 
7 Mad., 255) lias sati shod their Lordships that t^e decision appealed from is in 
accordance with the construction which the Courts in India have uniformly 
placed on the section in question. 

It IS of the utmost importance that all objections to execution sales should 
be disposed of as cheaply and as speedily as possible. Their LordTships are 
glad to find that the Courts in India have not placed any narrow construction 
on the language of section 244, and that, when a question has arisen as to the 
executhm, disci largo, or satislaction of a decree between tiiu parties to the suit 
in which the decree was passed, the fact that the purchaser, who is no party 
to the suit, is interested in tiie result has never been held a bar to the appli- 
cation of the section. ^ 

Their Lordship.s will therefore humbly advise Her Slajesty that the appeal 
should be dismissed. ^ 

Appeal disinisseJ, 

Solicitors for the appellants. Messrs. Wrejitnwrc ami Siomhoe, 

C. B. 


NOTES. 

[i. A hber.il uiterproliJiliion uughfc to be pUced on see. 47 C V.O. 1908* — (1892) 19 
C.il , GHd, (1900) 27 Cj. 1 . 810 , (1904) 9 0 W.N., 134 , (1909) 11 Boiu. L.R , 
099 , (1893) 21 O.il , IdY, 20 All., 2o4 , ( unuertihod adjustmi'iit oiil of 

UourL) , 1 1897) 21 G.il , 492 , (i896j 22 Lorn., 463 , (1900) 25 Bom , 418, (1898) 
2i All , 20J (compromised) , (1^95) 18 All., 163 . (1901) 23 All , 478 (declara- 
tion of boiiMmi) , (1-H99) 23 Mad , o5 , 30 All , 72 . 30 Mad., 507 , 32 ]Mad. , 429 , 
3fi Cal., 1.40 , 6 Bum. L.B , 697 , 31 Cal., 642 , 26 Cal , 539 
But this principle, does not extend to bringing within the section matters falling 
outside it, by the parties bciiTg dillerent ole (1908) 36 Cal,, 130; 9 I.C., 472 ; 
(1901) 25 Bom., 631 , (1898) 23 Bom , 237 (claim as trustee) 

II . The term ' reproscrtativos ’ of the judgment-debtor in sec. 47 is not confined to 

leffni reprehoiitativcH : — (1895i 24 Cal., 62 F.B ; 9 O.W.N. 134 , (J907) 34 Cal., 
64.2. ai^09) 32 Mad., 429 ; (1^04) 2b All., 447 , (1901) 25 Mad. 529 , (1907) 30 
Mad., 507 , (1907) 30 All . 72* (1899) 22 All., 108 , (1900) 22 All., 450 . (1908) 
31 All , H2 , (l«y7) 20 Mad., ^87. 

Af> to whether a transferee unrecorded under tlfc Bengal Tenancy Act could be regarded 
a rmiresiiitativo within this section, see (1910) 13 C.L.J., 257 , (1897) 24 Cah, 
707 , (1903) 7 O.W.N,, 691. 

III . The mere fact of the auction- purchaser being or iffot being a party, (and being 

iiibereHtcd iii the result) held not to affect the applicability of this soctiofl : — 
(1909) 11 Bom.; L.R., 699 ; (1897) 1 C. W. N., 666 ; (1906) 9 Bom., L R,. 16; 
(1899) *22 All., 86 ; (1894) 18 Mad., 437. 

IV. In (1899) 4 C. W. N., 538 even the question of fraud was held to fall within this 

section, and though a third party the auction-purchaser — may have an interest 
• in tl c salfi^ing set aside (1906) 0 C. W. N., 283 ; (1899) 3 C. W. N., 399 ; 
(1898) 3 C.W.N.. 6 ; (1897) 1 C.W.N., 666 ; (1907) 5 C.L.J.. 326 ; (1907) 31 
Bom., 207 ; 9 Bom. L.R., 462 , (1894) 21 Cal , 940 . (1896) 22 Cal., 767 ; (1899) 
26 <Jai.. 539 ; (1899) 26 Gal., 324 , (1905) 27 All , 702 (even after confirmation of 
^Ic) ; but see 31 AIL, 82 ; (1697) 25 Cal., 175 (order refusing to confirm a sale). 

A regular suit lies if the decree itself be challenged on the ground of fraud . — (1907) 6 
• C.L.J., 328.) 
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PRIVY COUNCIL. 

The noth March and 2Hth May, 1892. 

Present : 

Lord Macnaghten, Lord Hannen, Sir Richard Couch 
AND Lord Shand. 

Zakeri Begum Plaintiff 

oorsus 

Sakina Begum and others Defendants. 

[On appeal from the High Court at Calcutta.] 

Makompdan Lan' — Dowpr — Otuih, Law of, relating to reduction in amount of 
dower — Determination of amount of deferred dower recoverable J rom repre- 
fiontatives of deceased husband married in but a non-resident of Ondh, 
not affected by law of that Provniee — Riodence Act (/ of 
s. cl (5) — h]niry in Mahomedan Marriage register of 
amount of dower, admissible in evidence to prove 
• amount fixed. * 

A MabnnuHlan, a residnnt iii Patna, snico ducrased, niarriod th« plaintifl, while he waR 
for a time in Luckmw where she lived Upon her claim, as [690] his widow, for her deferred 
dower, it was found to have been contracted for at the amount alleged by her. 

The question of the amount of her dower was held to ho determinable without reference 
to a usage having the force of law in Oudh, rendering dower reducible m certain casob by the 
Court. The place of celebration of the piarriage did not make this applicable 

A register t»f marriages kept b\ the Istahad, since doecased, who celfbraied this marriage, 
111 which register was entered the amount of the dower, was held to be admissible and 
relevant, as evidence of the sum fixed, being an entry in a book kept m the discharge of duty 
within Bcetion ;32, cl. (2) of the Ifividonce Act, 1872. 

Appeal from a decree (30tb June 1885) of tlie High Court varying a decree 
(29th February 1884) of the Subordinate Judge of Patna. 

This suit was brought for deferred (inoaijai) dower, Rk 50,000, by the 
plaintiff, now appellant, the only widow of the late Khaja Mahomed Ismail 
Khan, a member of the Shia, or Imamia «ect, who died at Patna on the 14th 
November 1^80, leaving tjp children and intestate The defendants, among 
whom was Khaja Baker All Kh,g.n, nephew of Ismail, were relations, heirs, 
and sharers in the estate. Baker All died while this appeal w^as pending. A 
certificate, under Act XXVIT of JH60, was granted to the plaintiff, as widow 
of Ismail ; but Bakor Ali*and the other defendants continued to hold posses* 
sior The plaint, filed on the 8th Januarv 18*83, stated the plaintiff’s marriage 
to Ismail on the I6th Rabi-ul-awal, 1284 IIi]ri, or I9th July 1867, at 
ljuokpow. whence her husband took her to Patna, in wiiioli place he was a 
resident both before and after liis marriage. The dower fixed was alleged to ^ 
be Rs. 50.000, ' • 

Baker All and the other defendants jointly answered that the dower was 
fixed at Rs. 5,000 only, and that it had been satisfied. They also contended 
that if it had been fixed at the amount alleged it would have hee^ excessive ; 
and that it should be reduced, in accordance with the law in force in Oudli, by 
the Court. 
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The proceedings, issues, and faobs are stated in their Lordships' judgment. 

The Subordinate Judge, Bai Mothura Nath Qupta, found upon the evidence 
that the plain tiff’s dower was fixed at Bs. 50,000. [891] This was in con- 
formity with the Mahomedan law, and was not in excess of what was reasonable 
in regard to the position of the husband and wife. It would not h,ave 
been a right exercise of discretion to reduce this amount even if the law of 
Oudh on this point had been applicable ; and, in his opinion, it was not appli- 
cable. He referred to Mulkah Do Noiuab Tajdar Dohoo v. Mirza Jehan 

Kudr (10 Moo. 1. A., 252) and Bedar Btiklit Muhammcd Ah v. Khurrum Bukht 
Yahya Ah Khan (19 W. B , 315 ; 2 Sutt. P. C. Judgments 823). 

The decision of the Suhordinate Judge was varied by the High Court, 
which found that Bs 5,000 only had been fixed as the dower. 

The plaintiff now appealed. ^ 

Mr. </, /7. A. Branson, for the Appellant, argued that on the evidence the 
judgment of the first Court should he restored In regard to the law he 
referred to the cases mentioned above . also to Baillie, Imameea Co'de, Bk. 1, 
Ch. V. of inuhr, or dower, and to Suqra Bihi v Masuma Bibi (I. L. R., 2 All., 
573), Miishumit Mulhrhi v Mussumat Jiimeelci (L. R., I. A., Sup. Vol., 135). 

Mr. R. F. Dnynp, for f ho Respondents, argued that the High Court had 
rightly decreed Rs. 5,000 only. 

Mr. J ll. A. Branson replied. 

Their Lordships’ jijd^inent was given by ^ 

Lord Hannen.— The plaintiff in these iirooeedings (thii present appellant) 
is the 80 U 3 widow of Khaja Mahomed Ismail Khan, a Mahomedan zemindar, 
resident at Patna in Bengal. The action was brought in the Court of the 
Subordinate Judge of Patna against tlio heirs of the deceased Mahomed Ismail, 
who are in ptjssession of his estate, to rccsover fr)rn them Ks. 50 000, the 
amount of the plaintiff’s dower, alleged fef'i have been agreed upon at the 
marriage, and unpaid at the doath of her husband The marriage took place 
on the 19th July 1867 at Lucknow in Oudli, whore the dooeasod was staying 
on a visit. The deceased died at Patna on the 14th November IHHO. 

[692] The defendants in their defence alleged that the amount of dower 
agreed on at the marriage was not Hs 50,000, but Rs. 5,000, and that this was 
paid in the lifetime of the deceased ^ They also contended that, as tlio marriage 
took place at Lucknow, the contract of dower was regulated by the usages and 
customs of Oudh, and that hv those usages and customs the agreed amount 
of dower, if excessive, might be reduced b\ the Court to an amount suitable to 
the circumstances and position of th^ husband and wife, and hlie\ e.lairned that 
if the agreed dowor was Rs, 50,00'), it was excessive and should he reduced. 

The material is8U<^ in the cause wejre — (i)* What was the amount of 
dower ? (ii) Was it paid in the lifetime of the husband ? [ui) Do the usages and 
customs of Oudh govern the case; and if so, was the agreed dower excessive? 

• In support of the plainni^’s case, of ten wi^n^ses called, seven were 
present at the marriage. Those seven, as might be expected, are all related to 
the plaintiff. They all agree that the dower was fixed at Rs 50,000 and that 
this was the minimum dower used in fche plaintiff’s family, and it was proved 
that her sister had received a much larger dower. Thoir statements are all 
consistent with onS another, except m one particular, namely, whether the 
dower was prompt or deferred. As the witnesses were speaking of what had 
occurred sixteen years before, it does not appear to their Lordships that this 
discrepancy should invalidate their testimony on the more important question 
in of the amount of dower agreed upon. The question whether the 
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dower was prompt or deferred only affects the reliance to be placed on the 
witnesses’ recollections, as the plainlift was in any case not bound to sue for 
her dower till her husband’s death, and it is not surprising that she did not do 
so sooner. 

In addition to the testimony of the witnesses present at the marriage, the 
plaintiff offered in evidence the register of marriages kept by the Kazi, in which 
this marriage is recorded. No objection was taken, when the witnesses were 
examined, to the admissibility of this register : on the contrary, the defendants’ 
pleader required that it should he inspected by the Court, as ho alleged that it 
showed that the dower was at first entered as Rs. 5,000, and that it had been 
altered to Rs. 50,000. Some objection seems to have [693] been taken on 
appeal before the High Court, as that Court discusses the value of the register, 
on the assumption “that all the suggested diiliculties about the admissibility 
of this document are removed.” What those difticultios were does not appear, 
but their Lordships are of opinion that the register was adrnissihle and relevant 
evidence, within the meaning of the 32nd section of the Indian Evidence Act 
of 1872, as having been made bv the Mujtahid in the discharge of his profes- 
sional duty. This particular register appears to have been kept since the 
annexation of the province, and all marriages are recorded in it , it contains 
columns for the names and descriptions of the parties, the names of the vakils 
of the bride and bridegroom respectively, and the amount of the dower, together 
with the date of the marriage. 

It appears from ^t he evidence of Sved Mahomec^ Ibrahim, by profession 
Istahad or priest, that the register was kept at tlio time of tlie marriage by his 
father, Syed Mahomed Taki, then the priest, who now dead, and that it has 
been kept since by the witness himself The witness acted as the vakil of 
the bride, and his fatlier was the vakil of the bridegroom ; thoy both of them 
read the nika, or marriage service Speaking of the piactice, the entry, he 
says, is made in the register on the day following the night of the marriage, 
when, as in this case, it is celebrated late at night. Tlie witness, on looking 
at the entry of this marriage in, the register, says that it is m the bandwriting 
of Yad All, liis servant, formerly servant of his father, and that the amount of 
dower was as first written Rs. 50,000, and that it has been altered toRs. 5,000. 
The witness does not recollect the amount of dower fixed at the time of the 
marriage. 

Y'ad All stated tliat he had no personal knowledge of the marriage, except- 
ing the recording of it in the register, which ho did Ijy the order of Syed Taki, 
since deceased, whose writer and goneial agent the witness then was, as he still 
is of Syed Ibrahim the son. He made tlie entry in question the morning 
after the marriage. When the witness was examined under Commission 
at Lucknow, the original register had not been obtained from tlie Patna 
Court, where it had been deposited, but the witness identified a document 
(Exhibit B) as having been made by him and [694] copied from the 
register, and he stated that the register contained the entry as detailed in 
that document. * • 

The witness wrote the portion of Exhibit B, which he copied from the 
register on the application of Mirza Asgar Hossem. The witness’s statement 
of what was the amount of dower recorded by him in the register was objected • 
to, without the production of the register. The original re^ster was afterwards 
produced, and Mirza Asgar Hossein, on whose application Exhibit B, copied from 
the register, was obtained, was examined ahd cross-examined as to that document. 
In it the dower is stated to be Rs. 50,000. The exact time when this copy 
was made does not appear, but it was not long before the commencepent 
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of theso proceedings. Mirza Asgar Hossein was one of the plaintiff's 
'v^itnesses present at the marriage, and he proves that the dower of Bs. 50,000 
was agreed to by Mahomed Ismail, the deceased husband ot the plaintiff. At 
some time not specified, after the death of Mahomed Ismail, this witness applied 
to Syed Ibrahim, the priest who had charge of the register, for a copy of the entry 
of the marriage. The witness obtained from Yad Ah the Exhibit B. Another 
more formal copy being required, he wont with one Mahomed Zaki to Syed 
Ibrahim to obtain it , Yad All produced the register, and asked Mahomed 
Zaki to copy it. The witness then saw the register, and it contained 
Rs. 50,000 in the column of muhr (dower) “ clearly Rs. 50,000. Now it appears 
a little blotted which makes it like Rs. 5,000.” 

Mahomed Zaki says that he went with Asgar Hossein to Syed Ibrahim, 
and saw the register,* and copied the entry of the marriage at the Yad Ali’s 
dictation. “ It was Rs. 50,000. It has been altered.” 

This was the evidence for the plaintiff, and appears (k> their Lordships 
clearly to establish the appellant's case, unless its effect can be shown to be 
overcome by clear and consistent counter-testimony. 

For the defence Mahomed .Askeri was called. He is a nephew of the 
deceased, and is one of the delondants He states that when Ismail Khan 
was ill, he said in the presence of the plaintiff that the dow'^er was Rs. 5,000, 
and that it was paid. Three or four [69d] years after, when again ill, he said 
the same in her presence ; other persons (named but not called) were also 
present. * 

Munnu Khan, a servant of the deceased Ismail Khan, says that he went 
with him to Lucknow. A9 the time of the marriage he was with Ismail 
Khan. “ I do not know the position of the plaintiff. I saw her house. It 
was in a very dilapidated state. Her dower was fixed at Rs. 5,000.” In 
cross-examination he stated that since the dispute the plaintiff’ was not agree- 
able to his stopping in the house, and so ho went away to the defendants. 

Mir Khurshod Ali, a professional story-teller, says that he went to the 
marriage. The dower was fixed at Rs. 5,000. Syed Ibrahim asked Mahomed 
Ismail, ‘ The dower of Mussumat Zakeri Begum is Rs. 5,000 , do you agree to 
this?’ Mahomed Ismail replied, *1 agree.'” The dower of witness's first 
wife was fixed at Rs. 30,000. 

Mir Wazir Jan says he accomplknied Mahomed Ismail to Lucknow, and 

was present at the marriage. ’* The dower was fixed at Rs. 5,000 On 

a sudden the amount of dower was fixed in the wedding party .... 
There was no conversation about the dower before.” 

These tliree were all the witnesses for the defendants said to have been 
present at the marriage.® The only other witness who speaks on the subject of 
the dower is Mirza Yusuf Beg, who related a conversation with Mahomed 
Ismail, which is not relevant evidence. 

This closed the case for the defendants. t 

Upon this evidence the Subordinate Judge, in a carefully considered judg- 
ment, came to the copclusion that the dower was fixed at Rs. 50,000 and had 
not been paid, and on inspection of the register he says that there is not the 
, least doubt that 50,000 has been changed to 5,000.” He also held that, the 
law of Oudh was na$ applicable to this case, but that if it were the amount of 
dower was not extravagant, and that no ground had been shown for reducing it. 

On appeal the High Court reversed the judgment of the Subordinate Judge, 
but gave tibe plaintiff a decree for Rs. 5,000 out [696} of her husband’s 
estajp, thus rejecting the defendant's evidence that the dower had been paid. 



SAKTNA BEGUM &o. [ 1892 ] 


f.L.B. 19 Cal. 697 


The reasons given for refusing fco credit the plaintiff’s witnesses are — (?) 
That the plaintiff “ was not married with the publicity of a fthadi marriage/* 
and that after the marriage she was only treated with tlie respect “ naturally 
paid to a second or nika wife during the lifetime oi the first/’ and that under 
these ciroutn stun cos the amount of dower was very large No evidence was 
given on this subject, and no authoritv has been rofeired to lu supp^rt of the 
suggestion that a simple nika marriage amongst Malimnedans would indicate 
inferiority on the part of the wife, to one “ married with the pnhlicitv of a 
s/iac/i marriage ” (//) That theie was no kuhnintivia, or written contract; 

but it was proved in tiie course of the plaiutitVs easf-., and nor. contradicted by 
any witness for the defendants, that tliough the dower is alwn'ss fixed, there 
are sometimes written contiacts of dower arid sometimes not Here, as it is 
alleged, the dower was fixed and written in the register, {lu) That the 
plaintiff herself did not give o^fidence But having regard to the unwillingness of 
Mahoq^iedun liidie^to give evidence, and the fact thut the dower would iiaturalW 
be arranged hv her relatives, seveiMl of wdioiii weie called, tlieir LordHhi])s 
do not coTisifler tiiat the ])laintiff’s absonce as a witness should invalidate the 
testimony ('f those who were called, iiv) That the male relative, in whose 
house and in wliose charge she was living at the time of the marriage, has not 
been called. Then* appears to be some misajipn'hension as to this. The mjir- 
riage is proved to have t vkon place in the luiuse ot Mahomed Mirza alias Miran 
Raheh, and thij» witwesn lias been called, and pi»)V(‘(l that Mirza Mahomed 
Wazir, the ohl*'->i member of the plaintiff s fannU, scuttled thi« marriage a fort- 
night before it took plUce, and that this iicrson is dead.* (e) That the witnesses 
differ as to whether the dtnver was prompt or deferred. This has been already 
dealt with. * 

Then it is said that the plaiiitift“a witnesses are “contradicted on the other 
side by other wdtnosses much tin* same kind and class as the plaintiff’s/' and 
the judgment of the High Court proivads Under these circumstances, if 
the matt<^r Inid stood thus, we shouki hii.vt* fi»uiul it impossible to accept the 
plaintiff s I697j story,” and the .ludgt ^av that as “ tin* plaintiff’s witnesses 
were examineil on coininis-.ioTi,”M.he\ aie “ in tlic* same position in estimating 
their evidence as the Judge of tlv> Cmirt h«*low» was ” It is to he obseived, 
however, that thi* witnesses for the defence wen' examined vird voce before the 
Subordinate Judge, and that one <if the defendants was disbelieved on a incest 
material point, on which he gave distinct igvidence, riamelv, that the deceased 
stated twice in the presence of ( he t»l.imt,iff that the dowei had linen jiaid Tins 
evidence must have hecn eqii.ilU' di.^ei ec filed hs the Judges of the High Court, 
since thev gave the ])laintiff indement tor the Rs o.OOU, s.iid t«> have been 
already paid, and tins notwithstanding tlntabseinie of the plamtiMI as a witness, 
on which adverse comment was n ade Tins does n^t mereh invalidate the 
evidence as to that pmticnlar i»ut easts doubt on the dofuudant’s case. 

The Judges then proceed t» e, insider the elfect of tin- rcgisbei , and sav that, 
“assuming that all, tlie suggested difficulties about the admissibilitv of this 
document are removed, it^piawes nothing ” l^lio register was produced for the 
inspection of the Judges, and the\ imcept the evidence of Sved Ibrahim, against 
whom they say no suspicion w^as suggested, that the amount had been altered 
from Rs 50 0(10 to Rs. 5 , 000 , but they sav that there is nothing to show 
that this was not a bojui tide correction of a mistake made at the time. This . 
is scarcely reconcilable either with the evidence of those vflio saw the legister, 
as already noticed, or wdth the view presented, apparently for the first time, 
in the following passage in the iudgraent ■ “ Having regard to the place where the 
marriage was celebrated, and all the circumstances connected with it*’ (what 
these were is not stated), “ we think it just as likely that if Rs. 50,00G(^was 

9^3 


• 9 OAli —116 



LL.R. 19 Cal. 698 zakebi begum v. sakina begum &g. [1893] 


§ 

entered in the register at the time, it was not entered as any record of an 
actual contract to pay Bs 50,000, but as a sort of form of courtesy intended to 
raise the iionour and dignity of the parties.” 

Their Lordships can dnd no justification for this suggestion, which has 
not been made either on the pleadings or by any of the witnesses examined. 
The evidence is uncontradicted that the plaintiff was of good family, and that 
a dower of as much as Bs. 50,000 was usual in it. Her sister received a much 
larger dower, and others as large are proved. 

[6983 Tile .ludges oftiie High Court next consider the evidence of thethree 
witnesses who state that the register remained unaltered from Bs. 50.000 at a 
recent date, and criticise their testimony unfavourably, because they differ as 
to the Older in which copies were made , and they speak pf Zaki aH “ a person 
who had no connection with the matter at all, \\ mere outsider, whose inter- 
vention is by no means satisfactorily explained.” The order in which the copies 
were made is a very uniinpoitant matter, in which disagrei^niant, if it 'Exists, 
might easily aristi, and there doos not «ippear any necessity for further explana- 
tion of why an “ outsider ” was employed to examine the register and procure 
a copy. 

Tiie Judges conclude that this evide^nce appears to them “ to be noc of a 
satisfactory kind, hut to leave the whole question as to when the alteration in 
the register was made in unceftamey." It is olivious, however, that it cannot 
be suggested that the aUeiation from Bs. 50,000 to Bs 5,000 was made in the 
interest of the plaintiff, irnd blie.r Lordships can see no r^iason for holding that 
the evidence of the thioo witnesses, that the entry leuuiined Ks. 50,000 at a 
recent date, should ho roiecfcetl 

The Judges of the High Court do not deal with the other points named, 
as the grounds relied on by them dispo.sed of the case from their point of view. 
Their Lordships agree with the Subordinate Judge that the usages and 
customs of Oudh as to dowei were not applicable to the marriage in question, 
but if they were, no roison has been shown why the Subordinate Judge should 
intheexerci.se of liis discretion have reduced the doww in this case. No 
evidence w^as given of the value (jf the husband's property, or any other relevant 
circumstances tending to show that Bs 50,000 was excessive. Dowser is often 
high among Malioniedans, to prevent the husliand divorcing his wife, in which 
case he would have to pay the ainoupt stipulated. 

After a careful consideration of the whole evidence in the case, and 
adopting tlie view thst the testimony of the plaintiff ’s witnesses have received 
mateiial corroboration from the entry m the priest’s register of marriages, their 
Lordships are of opinion that tlie judgment of the High Court should be reversed 
with costs, and that of the Subordinate Judge restored, and they will humbly 
advise Her Maiesty accordingly The respondents, other than [699] the 
Deputy Begistrar of the High Court, will pay the costs of this appeal. 

^ ^Appeal allowed. 

Solicitor for the appellant : «Mr. J, F, WaikiJis, 

Solicitors for the respondents : Messrs. T, L, Wilson and Co, 

C.B. 


NOTES. 

£ See also (1911) 14 I C., 486 (Punj.).] 
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APPELLATE CIVIL. 

The 27th May, 1891. 

Present : 

Mr. Justice Pigot and Mr. Justice Macphkhson. 

Hurro Doyal Roy Chovvdhry Plaintiff 

btirsm 

Mahomed Gazi Chowdhry- and others (Dolendants) Respondents. ’* 

* * 

Putni taluk — Sale of Putiiuteniirr Jot an ears of rent— Bengal liequlation 
VIII of 1819, 5. cl. 2 — Onus of proof of publication of notice before 
sale of Putyii taluk for arrears of rent — Notice of sale of Pntni taluk, 
ojius of proof of publican on of — Hun to set aside sale. 

Ill di suit to hot <iside d, sale of a putm taluk, held under the provi^unis of h. 8 
of Regulation VIII of IK 19, on tho ground that the iifitn't s retiuirud bv sub-section ^2 of that 
section h id not been duly published, it lies upon the defendant to -show that the sale was 
preceded by the notices required by lhat sub-section, the service of which notices is an 
essential prcliininary to the validity of the sale. 

In such a suit, where Ahoro was no evidence one wa\ oi thfc*oiher to show that the notice 
required by that aub-soction to be stuck up in some con pieuou', p.irt of the Collector’s 
kutchen, had boon published, ludd, that the plaiutilt was entitled II a decree setting aside 
the sale. 

This was a suit hrought by the plaintiff to have a sale of a ])utni taluk, 
held under the provisions of Regulation VIJJ of 1819, set aside on the ground 
of non -publication ol the notices reijuired l)\ cl. 2 ot s. 8 ol the Regu- 
lation, the allegation being that ijtich noii-puhlication was due to fraud on the 
IDart of the defendants, the lesult being that property of the value ot Rs. 100 
had heoh sold for Rs. 60 oul>. Tlie plaintiff alleged that deiendaiit No. 1, 
Mahomed Gazi Chowdhry, was tho proprietor of tiio zemindan, within which 
the putni taluk was situated, and of [700] wliicli defendant No 3, Neari 
Bibi, was thetalukdai, defendant No 1, Mahomed Jama, being the husband 
of defendant No. 3 . tliat in execution of a mono\ (lek.'i’ee against defendants 
Nos. 3 and 4, the taluq in suit was brought to sale and was purchased by one 
Kovlash Chunder Basu in September 1887 for Rs 400, who was a benamidar 
for the plaintiff, and who executed a kobak, of the taluk in bis favour on the 
27th Aughran 1294 B.S {12th Decembei 1H87). Tlijj plaintiff further alleged 
that defendant No 1, in collusion^with defendants Nos 3 and 4, on the 14th 
May 1888 brouglit the putni to sale for arrears of lent for the year 1294, he 
being the recognized.. owner , that tho sale was hold under tho provisions of 
Regulation VIII of 18rt, and was a colluyve and fraudulent transaction 
arranged between the defendants, the purchaser being defendant No. 2, 
who was a near relative and benamidar for defendants Nos. 3 and 4; 
that the price paid by defendant No. 2 was Rs. 60 only, the property 
being worth Rs. 400; and that tho notices of sale and tstahars were not. 
published as required by the Regulation. ^ He accordingly bought to have the 
sale set aside and to be confirmed in possession of the tenure. 

* Appeal from Appellate Decree No. 831 of 1890, agaiiiRt tbo decree of Baboo Nobui Ghun- 
der Gungooly, Subordinate Judge of Tippcrab, dated the 7ih April 1890, revelling the decree 
of Baboo Nogendro Chunder Mitter, Muneif ot Chaudporc, dated the 6th of May 1889. 


^^6 



LbS. 18 Cal. 701 


HtJRHO DOYAL ROY CHOWDHBV V. 


t 


Defendants Nos. 1 and 2 oontested the suit. They denied that there had 
been any fraud or collusion in the matter, and pleaded that the notices and 
^s^a/iars had been duly published. They iurlher stated that Rs. 60 was the 
proper value of the taluk. 

The only issues raised in the cases were the following : — 

(i) Whether the notices of sale were served upon the defaulter under 
the provisions of Regulation VI 11 of 1819 ? Were there any 
irregularities in the publication of the sale ? Was the sale a 
fraudulent one ? 

(vi) Is the putni sale lit to be set aside? 

The Munaif did uot tind that there had been any collusion or fraud on the 
part of the defendants or that the price fetched was inadequate, asAie hold this 
to be immaterial for the puipose of the case, r which he ilccided upon the 
question of the non-servico ol the notices requiied by the Kegulaticn. He 
held that there was no ev dence on the rr *. >rd to prove the service of the 
notice at the Gollecbor's i^utchen . that thougli an attempt had hoen made to 
[701 3 prove the service at the zemindar’s kutoheri, it had failed , and even the 
kutcheri where it was alleged to have been made was not shown to be the 
zemindar's sudder kutche. i within the tneainng of s 8, clause 2 (^t ttie Eegula> 
tion ; that tlie plaintiH had no kutchen or manager on the land, and that there 
had been no service on linn oi attempted soivice, though notices had henn aihxed 
on the house of the former iiubnidai , defendant No. 3, whoso tights liad adniitbedly 
vested in the pLuntitf Ixslore the date of service; andttiiat even a» regarded 
such service, tlie attestation b.v three substantial person*' as lorpmcd by the 
Regulation was wanting, the attestation being by onlv two poismis, one being a 
servant of the zemindar lie accordiugl\ held that the service ot the notices 
was insutticient, and on that ground gave the plaintih a Heciee setting aside 
the sal© with c<»sts against the zemmdai, defendant No 1, and ordered the 
refund ot the purchase-inoiiev to defendant No 2, the put chaser 
Defendant No 1 appealed. 

The Subordinate Judgt' considered ttiat the decision of the case? depended 
upon the question ot on whom th»? onus of proof and lie held that the 

plaintitl was bound to prove the iriegulariLies lie .lilcged when he was asking 
for relief on the ground of such irregularities and fraud ; he relied on the provi- 
sions of 8. 14 of the Regulation to tha effect that an\ one contesting the right 
of the zemindar to make a sale miglit, in a suit to reverse such sale, upon 
establishing a suffiGient plea, obtain a decree, as su)jporting this proposition, 
and stated that he c»»uld lind nothing in the cases o- Lihugwan Chunder Dass 
V. Suddet Atly (I. L K., 4 Cal., A\),mMah\imed Aamii v Abdul Hakim (1. L. 
R., 12 CaL, 67), and The .hahatani of liindiiitu v Krishna Kamini Dasi (I. 
L. R., 14 Cal,, 365), which bad been relied (^n fiy the pleader for the plaintiff, 
as establishing the contrary proposition, that the onus of proof of service lay 
on the defendant. Cpuu the question of fiaudand irregularity in publication of 
the notice at the Collector’s kutcheri he agreed with* the Munsif in holding 
that there was no proof of fraud, and no evidence on either side bo show that the 
notice was stuck up at the Collector's kutcheri as [702] required by the section : 
but he held that as the onus of proving the non-publication lay on the plaintiff, * 
^he could not find that it had not been so published, or that there had been 
any Irregularity in itel^ublication thete. As regarded the publication of the notice 
at the sudder kutcheri of the zemindar, he found that this was proved by the 
defendants* witnesses, whom he saw no reason to disbelieve in the absence cf any 
evidence to ibl>e contrary on the part of the plaintiff, and he disagreed with the 
finding of the Munsif as to the . kutcheri, where such service was effected, not 
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))eing the sudder kutoheri within the meaning of the section. He also came 
to the opposite conclusion to that arrived at by the Lower Court upon the 
question as to the publication at the kutcheri or at the principal town or 
village upon the land of the defaulter, and holding that the provisions of s. 8 of 
the Begulation were merely directory, considered the attestation sufficient. On 
the wdiole he came to the conclusion that the plaintiff had wliolly failed to 
establish a sufficient pZsa .within the meaning of s. 14, and that the suit should 
have been dismissed, and he accordingly reversed the decision of the Munsif, 
and dismissed the plaintiff’s suit with costs. 

Baboo Iletn Ckunder Banerji and Baboo Bassunt Cooniar Base lor the 
appellant. 

Dr Hath Beharb^Ghosa and Baboo Bhuhan Mohan Doss for the respondent. 

The judgment of the High Court (PmoT and Macpheuson, J.J.) was as 
follows : — 

In this case the appellant brings a suit to set aside the sale of a imtni under 
Begulation VET I of 1819, on the ground that the sale was invalid/ and his case 
is that the sale was invalid bv reason of the notices retpiired h^ sub-section 2, 
section VII I, not liavin.; been proved. The Courts have held that there is no 
evidence one wav or another as to the service of such notices. ' The ]»laintiff 
[703] says that in the absence of such evidence the cast' must he decided in 
his favour. The delendant says that it lies on the jilaintiff to jirove that such 
notices were not served, and unless that is proved the defendant is entitled to 
a decision m his favour upon that issue. We think tlmt the decisions of their 
Lordships of the l^nvv Council in the case of Mahcna^ah oj BuJiitvan v. 
Tarnsnndan Debt (I. L B , 9 Cal ,619, Ej B, LO I A., 19) and particularly 
the passage at p. 624 of that report, and also the case of Mahotned Zaintr v. 
Ahdui Uaktni (T, Ij B, 12 Cal , 67j decided in this Comt, in which that 
Privy Council case is referred to, establish the pioposition tliat in such a case 
It lies upon the rlofendant to show that the sale was preceded bv the notices 
required bv section H, clause 2, , the service of which notices is an essential 
preliminary to the validit\ of the sale 

We'therel'ore allow the appeal, set aside thedeciee of the Lower Court, and 
decree the suit with costs of this ap|>eal and in the Lower Courts. 

H.T.ll. Appeal allowed. 

V 


NOTES 

[ See .ilso (1908) ‘27 :Maa , 91 ; (1902) 30 O.iK, 1 ] 


* Editot '.s 910^^ — This statement should be limited to the service of the iiotioo at tho 
Collector’s kutcheri, the arguments during the hearing of the rtppeal having been confined to 
the efToct of the non-servicc of that particular notice ou the \ahdit} of the sale See post 
page 725. This note is added with the approval of tho Judges (PlGOT and MA(i]>iiEBSON, JJ.) 
who decided the case. 
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APPELLATE CIVIL. 

Ths 5th March, J892. 

Present • 

Sir W. Comer Pethbram, Kt.. Chief Justice, 

Mr. Justice Tottenham, and Mr. Justice Ghose. 

Rajnaram Mitra, The Receiver in the place of the Defendants Nos. 1 to 1 

versus 

Ananta Lai Mondul and another (Plaintiffs) and Karali Charan 
Mukerjee and others Defendants ; 
and 

Kristo Lai Chowdhuri and others Defendants 

• LO) sus 

Ananta Lai Mondul and another (Plaintiffs) and the remaining Defendants. ' 

Putni taluq of putnt tenure for at rears of rent — Hcngal Regulation VIII 

of 1819, s. 8, cl. 2, and s 14 - Puhlicaciun of notice in the Collector's 
kiUchcn — Son-pnhhcaUon of notice in manner presnihed, effect of, 
on ike validity hf a sale of a putn? teniiie — “ Silltmcnt pica.*' 

‘ Tho sticking up pul»lic.ition in a conspicuous part of the Colloctor'a kutrheri of a 
notice in accordance with tho provisions of clause *2 of section [704J B of Regulation VIII 
of 1811) IS essentiiil t<i the validitv of .i sale of a putiii tenure under that Regulation 

Where a notice of salt*, instead of being stuck up and pubii died in sonic conspicuous part 
of the Collet tor's kutclien as nspiiied hy l.iw, w.is in aicordauce with the practice which 
prevailed during the nicunihency of the N izir of the Collector’s kutchon at Biibhum and 
of his predecessors in olheo, kept hy the Snzir with other potitifins for sale iiid notices relating 
to them in a bundle, which was at night locked up foi safe custodv, and in the dayiinio kept 
in a conspicuous pli'ce near his s'>at, at the entrance to the kutchen, aiiv por-..on who choose 
to ask for it or wished to scc it being at liberty to inspect the whole bundle . 

Held ib> PF.TH1.H\M, C J , and (JHObK, J (TOTTENHAM, J., disi-ciiting) I , that this 
was not a publication of the notice withui t^ie miMniiig of clausi* 2 of section 8 of the Regula- 
tion, and that it was a ‘ suflicicnt pica’ for the defaulting putnidars wthiri tho me.btiing of 
s 14 to ha\c the sale '•et ai^ide. 

Maharajah of Bunlinan v Tarnhundarl Debt {1 L R . H Cal., 610 , L R., 10 I. A., 19) 
relied on. « 

AhsantUla Khan Bahadotn' v. Hum Churn Mozotmdar (I. L R , 17 Cal., 474), distin- 
guished . r 

This was a suit instituted by the plaintiffs to set aside the sale of a putni 
tenure held under the provisions of Regulation VIII pf 1819. 

The names of the putnidacs as recorded in the ^^emindars’ books were 
Madan Mohan Mondnli Hara Mohan Das, Nittyanund Mondul, and Ram 
Kisto Mondul. The plaintiffs were the sons and legal representatives of Madan 
Mohan Mondul and Hara Mohan Das. 

The plaintiffs alleged that on the 1st Assin 1269 (16th September 1§62) 
Madan Mohan Mondul, Hara Mohan Das, the pro formd defendant Nittyanund 
MonduL and Bam Kisto Mondul took from Rajah Protah Chandra Singh, the 

* AppeaU from Original Decree Nos. 126 and 188 of 1890 against the decree of Baboo 
Kedar Nath Cbatterji, Subordinate Judge of Birbhum, dated the 2drd of January 1889. 

ft 
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ancestor of the defendants Nos. 1 to 4, a putni lease at an annual rent 
of Bs. 3, lv!5 of mouzah Naikpore in the district of Birbhum, and obtained 
possession thereof : that Madan lilohan’s share was 8 annas, Hara Mohan’s 
4 annas, Nittyanund’s 2 annas, and Bam Kisto’s 2 annas . that upon the 
death of Madan Mohan in 1273 flU66-67), the plaintiff Ananta Lai Mondul 
succeeded to his 8 annas share as his son and legal representative, and 
that subsequently in 1289 (1882-83) he purchased from Bam Kisbo his 2 
annas share, thus acquiring a 10 annas share in the putni * that upon the 
death of Haro Mohun Das in 1279 (1872-73), tlie [703] plaintiff, Bad ha Kisto 
Das, succeeded to his 4 annas share as his son and legal representative, that 
the plaintiffs and the pro formd defendant, Nittyaniuid Mondul. were in posses- 
sion of their respective shares in the putni, and paid rent to the defendants 
Nos. 1 to 4, who were the heirs of Raiah Protab Chandra Singh • that the rent 
for the latter half of the yeaf 1295 (1888-89) having fallen into arrear, the 
defendants Nos. 1 to 4, although fully aware of the putni rights of the plaintiffs 
and tlie^nn fnrmd defendant Nittyanund Mondul, improperly instituted proceed- 
ings in tht) Collectorate ol the distnct of Bubliurn under Begulation VI II of 
1819 against the four recorded putnidars, and caused the putni to be sold on 
the 1st Joisto 129() (13th May 1HH9), and the defendants Nos. 5 and 6 pur- 
chased the same in the name of the defendant No. 5 for Bs 5,310 that the 
plaintiffs sustained substantial injurv hv leason of such proceedings and sale, 
and sulunitted that the sale should be set aside for the following leasons — 

7.s^- that the ijotices roquiied.bv Begulation 111 of 1819 were not 
duly published. 

— that the /iemindars had acted illegally in having instituted proceed- 
ings under the Begulation against Madan Molian Mondul and 
ITara Mohan Das, wlio liad died hing prior to the date of the 
institution of the proceedings 

Hrd -that Kulodanand Mukeriee (defendant No 6), the father of Karali 
Chaian Mukerjee (defendant No 5), was the gomastah of the 
plaintiff Ananta Lai : that both fatlier and son lived in commen- 
sality and used to make collections in tlie putni . that when the 
plaintiffs heard that tlie putni was to bosold, they sent Bs. 1,886-8-0, 
tlie amount of the arrears, through the defendant No. 5, to Sun 
to he paid in either to the zemindars' agent, or to the Collectorate 
in time to save the putni from sale , hut that the defendant No. 5, 
instead of paving the money, allowed the property ti> be put up for 
sale, jiurchased it himself for Bs. 5,310, and paid the earnest-money 
out of the money which had been entrusted to him fo^^ the payment 
of the arrears : tliat the ilofondant No. informed the plaintiff 
Ananta Lai of what Tie liad done, and promised to restore the 
property to the [706] plaintiffs, and that it was then ai ranged that 
the plaintiffs should deposit the balance of the purchase-money in 
due time, and the defendants NoS. 5 and 6 should relinquish the 
purchase in their favour : that subsequently they resiled from this 
agreement, and having represented themselves as tlie real auction 
purchasers, obtained the balance of the purchase- monev from the 
* defendants Nos. 7 bo 10, and then conveyed th# putni to them for 

Bs. 5,510, thus making a profit of Bs. 200. 

4th — that defendants Nos. 7 to 10, being fully acquainted with the 
circumstances connected with the sale, purchased thp property 
from persons who had no title to it. 
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5th — that the auction purchase was made with money belonging to the 
plaintiff Ananta Lai. 

6th — that in consequence of the non>publication of the notices at the 
defaulter’s kutoheti in the mofussil, and at the sudder kutcheri of 
the zemindars, the putni was sold for an inadequate price. 

The plaintiffs, therofore, praved for a declaration that the sale was illegal 
and void, and fnr possession of their respective 10 annas and 4 annas shares. 
They further prayed as against the defendants Nos. 7 to 10 that, if the sale 
was valid, it should be declared that it did not destroy the rights of the plaintiffs, 
inasmuch as the purchase was made on their behalf, and the earnest raonev 
deposited at the time of the smIo was their money, the bidder being defendant 
No. 5, whfo was the son of the gomastah of the plaintiff Ananta Lai. 

The zemindar-defendants (defendants Nos. 1 to 4), through the Beceiver to 
their estate, contended that the suit was bad for misjoinder of parties, as they 
had no interest in common with the other defendants. Thev also contended 
that the plaintiffs had no right to sue, as thev were not the recorded 
putnidavs , and denied that there had been anv defect in the publication of the 
notices. 

The defendants Nos. o and 6 contended that the suit was bad for misjoinder 
of parties and causes of action and for multi funoustitiss. They denied anv 
breach of faith They also denied that [707] the plaintiffs had sent the whole 
amount of the rent in arre.ir to be paid in. in order to save the putni from sale. 
They alleged tliat only the plsinitiff Ananta Lai's share, Bs 1,156-8-0, had been 
sent to Sun • that the zemindars’ agent refused to accept part payment only, 
and so the sale proceeded . that the defendant No. 5, m the interest of the 
plaintiff Ananta Lai, bid for the property at the sale and was docLirod the 
purchaser : that he deposited the earnest money, Rs. 796-8-0, out of the money 
he had received, »ind returned the balance, Rs. 360, to the plaintiff, that the 
defendants Nos 5 and 6 requested the plaintiff Ananta Lai to raise the balance 
of the purciiase-mouev, and as he was unihle to io so, and the oainest money 
was in danger of being forfoitol, the defendants Nos 7 to 10 weie induced to 
take up the purchase, and the phiiutifl’ Ananta Lai was a consenting party to the 
negotiations with them. * 

The defendants Nos. 7 to 10 supported all tlie contentions raised by the 
other defendants, and defended then® purchase from defendant No 5 h> denying 
any knowledge that defendant No. 5 had bid on behalf on the olaintiffs, and by 
alleging that the plaintiff .Ananta Lai had fully assented to the transaction to 
which they were parties. 

On these pleadings the following issues ware settled by the Court below : — 

1. Ts this suit half for misioinder of qj^rties and of causes of action, and 
for multifariousness ? 

2. Have the plaintiffs a right to sue to set aside the putni sale by reason 
of their names not having been i-egistared in the zemindars* serishta? 

3. Were the notices of sale, as required by law, dulv published? 

4. Was anv receipt given by the gomastah of the plaintiff No. 1 in 
acknowledgment of the publication of the notice of sale? Is that receipt 

» legally sufficient as^o due service of notice ? 

5. Had the original putnidars died before proceedings for sale in this 
case were taken under the Regulation ? Were the zemindars aware of this fact ? 

6. these proceedings illegal owing (jo their having been instituted 
against dead persons ? 
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[708]1 7. Are the plaintiffs now estopped from raising this objection by 
reason of their having paid into Court the putni rents due from them when 
former proceedings for the recovery of the same had been instituted against the 
dead putnidars ? 

8. Was the disputed property sold for an inadequate price V 

9. Is the putni sale liable to be set aside ? 

10. What sum, if any, was made over by the plaintiff No. I to the 
defendant No. 5 ? 

11. Was the purchase by the defendant No. 5 made by the plaintiff And 

can he legally claim the benefit of that purchase as against the zemindar 
defendants ? ^ 

12. Was the purchase by the defendants Nos 7 to 10 made with tho 
consent and knowledge of the plaintiff No 1 ? If so, can he maintain this suit ? 

IH. Was the purchase by defendants Nos. 7 to 10 fraiululent witli notice 
of the playitiff's* right ? 

Tho Subordinate Judge decided the 1st issue in favour of the plaintiff's 
solelv on the ground that the purchasers were neco.ssarily piopor parties to a suit 
brought to set aside a putni sale for non -service of notice. 

With regard to tho 2nd issue, he held that the plaintiffs were entitled to 
maintain the suit, as they were the heirs of deceased putnidars 

With regard to the 3rd and 4th issues, the Subordinate Judge found that 
the notice was stuck up m a conspicuous place in the >:eiTiindars’ kutcheri, hut 
that there was no due publication of the notices either at the Collector's kut- 
cheri or at that of the defaulters in the niofussil. He was of opinion that the 
receipt of service of notice in the mofussil could not be accepted as proof of such 
service, inasmuch as it contradicted tiie oral evidence as to the manner of 
service, and while it purported to have been written and signed hv the gumas- 
bah of Ananta Lai, Kulodanund Mukerjee, it was really written by his Hon 
Karali Charan, who was not the defaulter’s manager, and was attested by per- 
sons who were not present at the publication. Accordingl> he decided those 
i<4sues in favour of the plaintiffs. 

Li» deciding the 5th and 6th issues, the Subordinate Judge found that the 
fathers of tho plaintiff's had died in 1273 and 1279, respectively as, alleged 

in the plaint ; that the zemindars’ luukhta^ had been informed of then* death 
and that the proceedings under Regulation VI 11 of 1819 had been instituted 
against putnidars, two of whom were dead ac the time. He was of opinion 
that tiiere was no obligation on the plaintiffs to get their mimes registered in 
bhe zemindars’ serishta, and that under clause 2 of s. 14 of the Regulation 
they were entitled to contest the zemindars’ demand of arrears of rent. He 
bherefore came to the conclusion tjiat the proceeding^ under the Regulation 
were illegal, and decided these issues in favour of the plaintiffs. 

With regard to the remaining issues, the Subordinate Judge found that 
bhe plaintiffs suffered loss by the sale , that Jls. 1,886-8 wore made over to 
defendaiit No. 5 to be paid to the zemindars’ agent in liquidation of the arrears 
of rent ; that the purchase was made on behalf of the plaintiffs , that neither of 
bhe plaintiffs consented to the sale of the pro^yerty to the defendants Nos. 7 to 
10 ;«that the defendants Nos. 7 to 10 were well aware of the plaintiffs’ rights and , 
of the circumstances connected with the auction sale, anirthat their purchase 
from the defendants Nos. 5 and 6 was fraudulent. He was of opinion that 
bhe plaintiffs were not estopped from objecting bo the proceedings on the 
ground that they had paid into Court tho rents due in respect of tbeiputni when 
former proceedings for the recovery of the same had been instituted ag^ijinst 
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deceased putnidars. Accordingly he decided all these issues in favour of the 
plaintiffs. 

The Subordinate Judge consequently decreed the suit, setting aside the 
sale and giving the plaintiffs possession of 14 annas of the putni. 

Against this decree there were two appeals to the High Court. 

Appeal No. 126 of 1890 was preferred on behalf of the zemindar defend- 
ants (Nos. 1 to 4) by the Receiver to their estate. 

Appeal No. 133 of 1690 was preferred by the defendants Nos. 7 to 10. 

In Appeal No. 126 of 1891 : 

Baboo Sunath Das^ Baboo TarucJc Nath Sen and Baboo Sham Lai 
Mitter fo»tlie Appellant. 

Baboo Mohint Mohun Hoy and Baboo Lai iiohun Das for the (plaintiffs) 
Respondents. 

[7103 In Appeal No. 133 of 1891 ; 

Dr. Bash Behary Ohose and Baboo Nalini Banjan Chatterjee for the 
Appellants. 

Baboo Mohini Mohun Boy and Baboo Lai Mohun Das for the (plaintiffs) 
Respondents, and 

Baboo Srinath Das, Baboo Taruck Ifath Sen and Baboo Sham Lai 
Mitter for the Receiver Respondent. 

The two appeals were originally heard together by a Bench consisting of 
Tottenham and GHOSB, JJ. ; the contentions of the jfarties are sufficiently 
stated in the judgment of the former 

The following judgments were delivered : — 

Tottenham, J« — These are two appeals against a decree of the Subordinate 
Judge of Birbhum setting aside a putni sale at the suit of two of the defaulting 
putnidars. One appeal is on hehalt of the zemindars, preferred by the 
Receiver to their estate ; and the other is profened bv the assignees of the 
auction-purchaser of the putni. 

The name ot the putni is Naikpore, and the names of the putnidars, as 
recorded in the zemindars’ books, are Madan Mohan Mondul, Hara Mohan 
Das, Nittyanund Mondul, and Ram Kisto Mondul. The two first namid are 
dead, and the two plaintiffs are their sons and representatives. The plaintiff 
Ananta Lai was owner of an 8 aimas share of the putni by inheritance from 
Modan Mohan, and alleges that he had purchased the 2 annas share of Ram 
Kisto. The other plaintiff’, Eadha Kisto, was owner of a 4 annas share ; and 
Nittyanund, owner of the remaining 2 annas share, was a jtiro/orma defendant 
in the suit • 

The plaintiffs suedjbo have the sale set aside upon the grounds that the 
notices required by Regulation VIII of 1819 had not been published according 
to law, and that tlie proceedings were likewise Lad in law, because they were 
taken against the deceased putnidars and the two survivors, and not 
against the plaintififs personally.^ They further claimed as against the pur- 
chasers that, if the sale was valid, it did not destroy the right of the 

f laintiffs inasmuch a& it was made on their account, and the earnest money 
711] deposited at the time of the sale was their money, the bidder being 
defendant No. 5, the son of the gomastah of the first plaintiff. It was alleged 
that the final purchlisers, defendants Nos. 7 to 10, obtained the property by 
collusion with the defendant No 5 and his father, and well knowing that the 
plaintiffs were the true purchasers. It was not denied that there had been 
default in payment of the putni rent suoh as warranted proceedings being 
tak^ under the Regulation : but it was alleged that the whole amount of the 
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arrears had been* sent by the plaintiffs through the defendant No. 5 to Suri to 
be paid in, either to the zemindars' agent or to the Collector ate, in time to save 
the putni from sale, but that the defendant No. 5, instead of paying the money, 
allowed the property to be put up for sale, purchased it for Bs. 5,810, and 
paid the earnest-money, 15 per cent.outof the money which had been entrust- 
ed to him for the liquidation of the arrears. He informed the plaintiff No. 1 
of what he had done and it was arranged that the plaintiffs should deposit 
the balance of the purchase-money in due time, and that, defendants Nos. 5 
and 6 should relinquish the purchase in their favour. But subsequently 
it is said they resiled from this agreement, and made a profit of Bs. 200 by 
obtaining the balance of the purchase money from defendants Nos. 7 to 10, 
and then conveying the putni to them for Bs. 5,510. ^ 

The defendants put in th^ee written statements in accordance with their 
respective positions in regard to the suit. 

The zemindars contended that there was misjoinder, as they had no in- 
terest in common with the pure! lasers. They contended that the plaintiff's had 
no right to sue, as they wore not the recorded putnidars, and they denied that 
there had been any defect in tfie publication of the notices 

The defendants Nos. 5 and 6 denied any breach of faith. They denied 
that the plaintiffs had sent the 'whole of the rent in arrears to be paid in to 
save the putni from sale. They said that only the plaintiff's’ own sh.'ires had 
been sent ; that the zemindars ’ agent declined to accept part payment only, 
and so the sale proceeded. The defendant No. 5 in the interests of the plain- 
tiffs bid for the property, and was declared the purchaser, and then informed 
the plaintiff No. 1 what he had done. Plaintiff's being unable to [112] raise 
the balance of the purchase-money, and the earnest-money being in danger of 
being forfeited the defendants Nos. 7 to 10 weie induced to take up the 
purchase, and that the plaintiff No. 1 was a party to the negotiation witli them. 

The defendants Nos. 7 to 10 in their defence adopted the line taken by 
the zemindars as to the validity of the sale, and defended their own purchase 
from defendant No. 5 as against the plaintiffs by denying any knowledge that 
defendant No. 5 had bid on their behalf, and alleging that the plaintiff No. 1 
had fu|}y assented to the transaction to which they were parties. 

On these pleadings 13 issues were laid dowm by the lower Court, which 
have been reproduced in extenso in the judgment of the Subordinate Judge who 
found on each issue in favour of the plaintiffs , and consequently decreed the 
suit in their favour giving them possession of H annas of the pntni. 

In the appeals all the findings of the lower Court have been challenged ; 
and the whole case has been ably and exhaustively argued from every point of 
view, with the result that we are compelled to differ from the lower Court as 
to many of the issues, while we afpee with it on others. 

The first issue was as to the plea of misjoinder of parties and causes of 
action, and of multi farioi^ness. The Subordinate Judge has decided this issue 
in favour of the plaintiffs merely on the groiit^ that the purcho-sers aVe neces- 
sarily proper parties to a suit brought to set aside putni sale on the ground 
of non-service of notice. The Subordinate Judge has thus missed the whole 
point of the plea which was directed against the prayer, that if the sale be 
held good in law, the purchase by defendants Nos. 7 to 10 should not bo main- « 
tained against the plaintiffs, but the purchase should be Iftld to have been for 
plaintiffs. Babu Mohim Mohnn Boy^ for tbe plaintiffs, respondents, .admitted 
that he could not support the lower Court’s decision on this issue, and admit- ' 
ted that unless the sale itself be found had in law, the whole suit must be 
dismissed. 
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On the second issue we agree with lower Court in holding that the 
plaintitts are entitled to maintain a suit to set aside the sale, although, they 
are not registered as putnidats : that they [713j were de/ac^o and de jure 
putnidars in the foom of their deceased fathers is admitted ; and section 
14 of the lieguJation expressly gives the right to sue to any party desirous 
of doing so. 

The third issue is perhaps the most important of all, viz., were the notices 
of sale as required by law duly published ? The law is contained in clause 2 
of section 8 of Regulation VIII of 1819, and it requires a three-fold publication 
of the notice of sale — the first to be “ stuck up " in a conspicuous part of the 
Collector’s kutcheri, the second at the zemindars' sudder kutcheri, and the 
tliird to be similarly published at the kutcheri or at the principal town or 
village upon the land of the defaulter, and it is provided that this last ])ublica- 
tion shall he attested by the production of a receipt signed by the defaulter or 
his manager ; or, in default of this, hv other modes of attestation mentioned 
in the section. The lower Court found that there was no proper publication 
eithei in the Collector’s kutcheri or at the defaulter’s. 

A question was raised in that Court, as well as here, as to which party 
must bear the burden of proof in respect ol the publication or non -publication 
of the notices Tlio lower Court jilaced that burden on the defendant zemindars, 
and hold that they had not piovod proper publication Th-3 iovior Court gave 
no particular reason for relieving the plaintiH of this burden, but in this Court 
the vakil tor tlie respondents has supported this ruling by pointing out that 
the Regulation makes the zemindars exclusively answerable for the observance 
of the forms prescribed, and by reference to the authority of the case of the 
Maharajah oj Burdwan v Taramndari Debt (I. L. R., 9 Cal., 619 , L. R., 
iOl. A , 39) and MahomeA Zaviir \ , AbduL ihikimiX L. R., 12 Cal., 67), and of 
an unreported case, Hurro Doyal (Jhowdhryv Mahoniud (}a::i Choivdluy (Ante 
p, 699), decided lately by RIGOT andMACPHERSON, 3 J. The first two cases do not 
lay down that the plaintiff need not give jnimd Jane evidence of non-publica- 
tion suiiicient to require the defendant zemindars to prove the afiirniative and 
having regard to the general principle that a plaintitl' is bound to prove his case, 
and to the terms of section 14 of che Regulation, which is the law authorizing 
a suit to he brought [7 14} to sat aside a putni sale, 1 confess that I do not see 
why the plaintiff should be relieved of the burden of starting his case. The 
Regulation entitles any person to sue the zemmdiir for the reversal of the sale, 
and upon estahlisliifuj a sufficient plea to obtain a decree. !N on-service of 
notice may be a sufficient plea, but to allege it is not of itself sufficient to 
establish . and if no evidence as to publication was adduced on oitliei side, it 
seems to me that the plaintiff woufd not be entitled to a decree. The provi- 
sion in section 8, that tho zemindar is exclusively answerable for tlie observance 
of the forms, means, I take it, that the Collector shall not bo held responsible; 
and does not mean that in a suit by the defaulter to sot aside the sale on tho 
plea of non-observance of the forms he shall not bo foquired to do more than 
allege that they were not obsc^rved. In the present case, however, there is 
evidence on both sides as to the notice at the defaulter’s kutcheri, and it is 
therefore unnecessary to decide where the onus lay : and tho case of Ilurro 
Doyal Chotvdhry v. Mahomad Gazt Chowdhry (Ante p. 699) does support Jbhe 
•lower Court’s view. « 

As regards the notice at the Collector’s kutcheri, although the plaintiffs 
adduced no evidence, the defendants did produce evidence which proves in 
the plaintiffi' favour that tho notice was not published in the manner prescrib- 
ed by the law, viz., by being stuek up. The Nazir’s return of service sets out 
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that the notice had been stuck up in a conspicuous part of the kutcheri ; but at 
the trial, the Nazir, being examined as a witness for the defence, deposed that 
it was not stuck up, hut that it was otherwise published in a manner which, 
he said, had prevailed during his own incumbency and tht incumbency of his 
predecessors. Upon this evidence we must agree with the lower Court in 
holding that the publication at the Collector’s kutcheri was not in accordance 
with the law. We shall have later to consider whether in the present case 
this defect in the publication is a sullicient plea tor the reversal of the sale. 

The lower Court also found, as has been said, that the notice had not been duly 
published at the defaulter’s kutcheri in the mofussil , and if any one of the three 
notices prescribed by the law is more important and more ossontially necessary 
than the [7 JSj others it is this, for it is ospeciiilly thenotice to the defaulter him- 
self, and to theundertonure-holders in theputni. As regards the publication of 
this notice, we entirely dissent from the finding of the lower Court, which we 
consider to be opposed to the weight of evidence, and equally opposed to 
reason arrd probability. For it is admitted that for several > ears the rent of this 
putni had never been paid until after process ior sale Imd been taken out by 
the zemindars, and that the half-yearly kists had on each occasion been paid 
only in time to save the putni from salo It is admitted that on eaiJi previous 
occasion the notice had been duly published at the defaulter's kutcheri , and 
on this particular occasion there has boon in this Court iic) contention that the 
notice did not in fact come to the knowledge and int(> tlio possession of the 
defaulters. So that there is no reason lor su]>posingt^ priori that the zemin- 
dars, who never failed before, failed on this occasion to effect the due publica- 
tion of the most essential of tlie three notices required by law. 

So mucii for probability. Then as to the direct evidence, both parties 
adduced witnesses, the plaintiffs to prove that no notice was published, and 
the tlofendants to prove the affirmative. Tlie lower Court, without any com- 
parison ol tlie evidence on both sides, observes that the plaintiffs have produced 
oral evidence to show that no notice was served, and does not examine that 
evidence to see what it is worth ; and, on the other hand, offers a decidedly 
hostile criticism of the evidence for the defence, and, as we think, unreasonably 
rejects It as unworthy of credit. Hut in oui opinion nothing can he moie 
wortJilcss than the evidence adduced by the plaintiffs, including the dejiosition 
of the plaintiff Ananla Lai hi in sell, who on almost all the most important 
points in tlie case has Ijcon ffagrantly untrutliful, and we think there is abso- 
latelv no reason for discrediting the evidence as to this notice of Karali Cliaran 
Mukeijee, Gholarn Mundiil and Raghuiiiindun Singh, the latter being tJie peon 
who served the notice. The lower Courf^ seems to have considered that the 
receipt filed contradicts the oral evidence as to the jpanner of service, and it 
finds fault with the receipt itself. • We think that neither of tlieso reasons are 
good ground for questioning the oral evidence of publication. The receipt pur- 
ports to show that Ananla Lai, through fTl 6] his agent, received the notice, 
and the term “ roceijit " implies that ^ the giver has received the 
thing for which he gives a receipt, and this receipt declares that the 
notice was served by Raghunundun Singh. We take this to mean that 
it was duly served according to law . and the oral evidence jiroves that it 
wall so. The lower Court objects to the receipt on the ground that, while it* 
purports to have been written and sigaed by the goniastah of Ananta Lai, 
Kulodanund Mukerjee, it was really written by his son, Karali Charan, who 
was not the defaulter’s manager. But the circumstance is satisfactorily 
explained by Karali, who sta.tes that be, not being himself compefent to grant 
the receipt, brought the peon to his father’s house to get it ; that bis father 
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being ill in bed authorized him to write and sign the receipt in his name, which 
he did in bis father's presence. There are, indeed, certain legal objections to 
the receipt not noticed by the Court below ; but however that may be, we are 
satisfied, apart {roi%that document, that the publication of the notice in the 
mofussil is most amply proved by the oral evidence. The legal objection to 
the receipt is that, whereas it purports to have been given by the manager of 
one only of the defaulters, and therefore should have been signed also or supple- 
mented by another one signed by three substantial persons residing in the 
neighbourhood in attestation of the notice having been brought and published 
on the spot, it was in fact signed by persons who ware not present at the 
publication , and had there been any doubt upon the evidence that the publica- 
tion had really been effected according to law, this defect, in the receipt would 
have been fatal to the sale. The learned pleader for the plaintiffs, lespondents, 
relied upon the cases of the Maharajah of Biirdwan v. Tarasundart Dehi 
(I. L. R., 9 Cal., 619 ; L. R., 10 1. A., 19) and Mahomed Zamir v. Abdul Hakim 
(I. L. R., 12 Gal.. 67), as showing that whenever the publication of tjie notice 
at the defaulter’s kutoheri is disputed, the evidence of the fact must bo preserv- 
ed in the way prescribed. But we do not understand their Ijordships in the 
Privy Council, or the learned Judges who decided the latter case, to lay down that 
if other evidence establishes the due publication beyond doubt, a defect in the 
receipt will vitiate the sale ; and that this is not so is, we think, established on the 
[7173 authority of the case of the Maharani of Burdwan v. Krishna Kamtni 
Dasi (1. L. R., 14 Cal., 365), in which Tarasundart s was discussed. This 
disposes of the 3rd and Ah issues ; and we agiee with the lower Court only as 
to that part of the 3rd issue which relates to the notice in the Collector’s 
kutcheri. 

The 5th and 6th issues relate to the fact that two of the recorded putnidars 
were dead before these proceedings under the Regulation were taken. We 
think that the fact is immaterial, and that the Court below was wrong in 
holding that the proceedings were illegal by reason of their having been directed 
against dead persons , for proceedings under Dhe Putni Regulation taken for 
the realization of arrears of putni rent are not taken against persons at all, but 
against the tenure. And the zemindar is quite right in setting out in his 
petition and notices the name of the putni and the names of the putnidars as 
recorded in his books. The dndingh therefore of the lower Court upon these 
issues cannot avail the plaintiffs. A«d in the view we take of this matter, the 
7th issue is not relevant, and the finding of the Court below, that the plaintiffs 
are not estopped fromobiecting to the proceedings on the ground taken in the^ 
5th issue, dries not affect the case, and the 8th issue, as to whether the putni 
was sold tor an inadequate price, is equally irrelevant in this suit and need not 
be decided. ^ 

The 9th issue is the question — *' la the putni sale liable bo be set aside ? ” 
This means simply should the suit he decreed or dismissed ? and depends upon 
the findings on all the material issues raised. Tlie Ic^wer Court answered the 
question in favour of the plaintiff^ ; that being the necessary result of deciding 
all the other issues in*their favour. We have had to dissent from the lower 
Court as to many of those issues, and our final decision of the question must 
depend upon the effect upon the sale of the defect in the publication of the 
notice in the Collector’s kutcheri. And it seems convenient to discuss that 
question now ; for tb% remaining issues in the case do not touch the validity of 
the sale proce^ings, but relate to the question whether, in the event of their 
being declared to he valid, the plaintiffs are entitled to be treated as the pur- 
ohanors ; atid their vakil has admitted that Ljf unless they are entitled to 
the reversal of the sale they oa'nnot in this suit obtain any other relief. 
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The result of onr deliberations' as to the effect upon the sale" of the non- 
publication in the manner prescribed by law ol the notice in the Oollector’s 
kutcheri is unfortunately a difference of opinion between us. My learned col- 
league is of opinipn that the defect in the publication is ^tal to the sale, and 
necessitates its being set aside ; for jbe holds that in fact there was in law no 
publication at all. I, on the contrary, hold that, although the notice was not 
stuck up," it' was sufficiently published ; and that therefore the non-fulfilment 
of the letter of the law is not a sufficient plea within the meaning of section 14 
to entitle the plaintiffs to have the sale reversed. 

1 am of course aware that this Court and the Judicial Committee of the 
Privy Council have repeatedly held that the process prescribed by the Regula- 
tion must be followed, and that neglect to observe a substantial portion of that 
process is a sufficient plea within the meaning of the Regulation. But it has 
been held that not everything prescribed to be done is a substantial part of the 
process, e, g., the obtaining of a receipt if there is other satisfactory proof of 
the service in the mofussil, So7ia lieebee v. Lall Chand Chowdhry (9 W R., 242), 
and the sticking up in the Collector's kutcheri of the zemindar's petition for 
sale, AhsanuUa Khan Bahadoor v. Hum Churn Mozoomdar (I. L R., 17 Cal., 
474) ; and therefore that defect in these matters does not necessarily invalidate 
the sale. 

m 

It is certain that no Court would be satisfied with the fulfilment of the 
mere letter of the law Jf in substance the law had been ignored. For instance, 
in such a case as the present one, the letter of the law would be obeyed if the notice 
were stuck up in a conspicuous part of the Collector’s kutcheri with its face to the 
wall, or upside down, or so high in the wall as to be illegible, but such '' stick 
ing up" would not be held to fulfil the object of the law. Conversely, it seems to- 
me that if the Court finds that there has been substantial publication in the Col- 
lector's kutcheri it ought not to set aside the sale, because there was no literal 
sticking up of the notice. The real question is whether the notice was made 
C7I9] public in such a manner that anybody interested in the matter had an 
opportunity of becoming aware of it. I think that the Nazir’s evidence, while 
it shows that the notice was not " stuck up," shows also that, however 
irregularly, there was substantially a publication of it, i. e., the public had 
opportunities of inspecting it. The Nazir deposes that his practice in regard 
to the putni sale petitions and notices inkde over to him for publication is to 
keep them in his serishta," and that the public come and see them there. 

The place where I sit is a conspicuous place, and people come to that place 
and see these petitions, and there is no objection to it." He says again ; " I 
allow ^very one to see the petition and*notice. The notice is served in this 
way since the time of my predecessor’s predecessor, eind my predecessor, and 
in my time also ;" and he had beSn Nazir four years. 

The Court would not, I think, be justified in construing this evidence to 
mean that in fact the public have no access j^o the notices. I think it means 
that the public, that is, the mukhtars and revenue agents who are the interested 
public in a Collector’s kutcheri, know where the putni sale notices are to be 
seen, and that they do inspect them freely at their pleasure. The irregular 
practice described by the Nazir has been so long established that it is as* 
efficacious probably for the fulfilment of Jhe object of the^aw as would be the 
literal carrying out of tbe provision th^t the notice shall be stuck up; 
and I therefore consider that the absence of the sticking up is not in this case 
a sufficient plea for the reversal of tbe sale, and I would consequ^tly dismiss 
the suit, reversing the decree of the Court Wow. 
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'' that the defect found in the publioa^p^lk th^heiiph jn'<tfa» 

^Coliectoj^ hutoheri is onq which would, under cMinary eirbumstanicm, entithl 
the plaintiffs to a decree for the leeyersal of the sale, we^inUst prcioofA^/f^ 
eider ' the other issues and determine whether the other cirigpustaneea M ^6 
case warrant the making of a decree against defendants %ob. 7 to l(Mor 
restitution of the putni. And in regard to this^question there are two aspects 
of the case : one presented by the conduct of -the plaintiffs in^,olaiming^ that the 
purchase was made by themselves, and the other by the fact that.tibe nomilial 
purchaser who had bid on behalf of the plaintiffs, or one of theps/ ibey 
subsequently [720] assenting to the course he had taken, had conveyed the 
property to the defendants No. 7 to 10 with the express assent of at least the 
plaintiff No. 1. 

The plaintiffs are, 1 think, entitled to assert^ as they do, that the purchase 
at auction by Karah was made for themselves, because Karali’s own evidence 
shows tliat he informed the plaintiff No. I that he had made it for him, and 
the latter shows that he understood it to be equalLv ou account of plaintiff No. 2, 
and both of the plaintiffs acquiesced m what Karali had done ; and no doubt* 
they considered that he had done the best possible thing for them, and we feel 
certain that had they been able to make good the purchase- money in due time, 
his suit would never have been instituted. But as they failed to do this, they 
now endeavour to get the sale set aside ; and in furtherance of this object they 
have endeavoured in the lower Court successfullv to fasten upon Karali Cbarau 
Mukerjee, defendant No# 5, the imputation of having acted dishonestly towards 
the plaintiffs by not paying in the amount of the putni rent in time to avoid 
the sale, and in then having for his own purposes bid for the property, 'so ,th6y 
alleged that to him had been made over the full amount due, Bs. l,h86-8. 
Karah declared that he only received the 10 annas share payable by plaintiff 
No. 1, Es 1,156-8, and that plaintiff No. 2 sent his 4 annas shaie by his own 
man, Bonaraali. The share of 2 annas payable hy the pro forma defendant, 
Nittyanund Mondul, was not sent at all. 

The Subordinate Judge has believed the plaintiffs' allegation, and rejected 
Karali's story as false. We have come to the opposite conclusion, and think that 
all the circumstances support Karali Gharan, and that the plaintiffs’ story is 
false, and the entry of Rs 1,886-8 in the khata-book of the plaintiff' No. I a 
fabrication of very iiiiprobablo evidence. Tho story told is that plaintiff 
No. 1 had by him only a small proportion of the required sum , that be therefore 
borrowed from plaintiff No. 2 money enough to make up his own share of th^ 
arrears, and also received from him the whole balance due both for hia 4 annas 
share and the 2 annas share of Nittyanund, and that he made over the 
whole sum to Karali, after entering the money in his kliata-book. The 
kbata in which this Inoney was credited and debited is that which 
[721] concerns the plaintiff’s silk business. There seems tons no gqpd reasoi^ 
why the rent contributed by the plaintiff No. 2 for his own share and for tbal of 
the pro ^orma defendant, Nittyanund, should be enterefi in any khata of plaintiff 
No. 1, and still less in that of his silk business. We have abundant reason for 
disbelieving hia testimony m several particulars, and we believe that the' entry 
in the khata was a mere fabrication of evidence for the imrpose of this syuit. 

« On the other hand, the circumstances admitted seem to us stronglj^ to 
support Karali's sArv. Bonomali, the servant of plaintiff No. 2, certainly 
went with him to Suri, and we believe him when he says that Bonomali oon- 
veyed hia master’s share of the rqpt: and Nittyanund supports the story;, by 
stating thal^At Suri they asked him to contribute his share of the rent the|(t 
tlie arrears might be paid and the sale stayed. He declined to do SQ» as he 
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did‘ nofe OAbe* io retain' * the propei^y. There was no reason whatever why 
Karali shouQ not ha^e •^paid^ the whole rent in if he had it ; and he acted 
•/‘ai^renl^ in good faith and entirely for the benefit of his roaster in making 
' theparebase and in depositing the ea^^nest-money out of the amount he had 
brought in from plaintiff No. 1. 

We observe also that the fact that plaintiff No. 2 received hack the 

i^antical^otes which were said to have been contributed by him in respect of 

> his own share, supports the theory that those notes had been in the custody 

^ of his own 'man, Bonomali. 

* * 

Then it is admitted that: Karaii’s action was reported iruinediatoly to 
, plaiutilf No. 1, that he did not goffer any remonstrance or censure Karali for 
having let the putni be sold, but on the contrary readily acquiesced in what 
had been done. Up to this ppint, therefore, there is not the elighbest reason 
in, our judgment for the Lower Court’s dictum that Karali had acted 
^dishonestly towards the plaintiff, and the plaintiff No. 2 also assented 
subsequeuttly to the arrangement proposed But when it was neces- 
sary to.pay in the balance of the purchase -money, the plaintiffs had been 
unable to raise it, and they were in danger of forfeiting th6 earnest- money 
deposited The only means of saving it was to get others to take the purchase 
off thetr hands, and this led to the conveyance by Karali, the declared auction- 
purchaser, to the defendants Nos. 7 to 10, who advanced the requisite sum 
upon [722] Karali giving them a promissory note and an agreement to execute 
a kobala after the auction purchase had been rendered complete ; and we think 
'there can be no doubt that plaintiff No. 1 did sign that note as a witness, and 
that hid denial of it on his oath is one among several instances of perjury 
committed by him in this case. 

We are satisfied that he fully assented to the conveyance by Karali to 
defendants Nos. 7 to 10, and that he cannot be allowed now to take advantage 
. of any* defect in the proceedings iii order to deprive them of the benefit of 
their purchase; and even if the sale under the Eegulation was bad, we must 
hold that the plaintiff* No. 1 i^ not entitled to oust the defendants Nos. 7 to 
10 from the’lO annas share of the putni of which he was proprietor, at any 
rate without repaying them the amount of their purchase-money. No off'er 
to do this has been made. 

There was, as has been mentioned, alight excess in the amount at which 
the defendants Nos. 7 to 10 purchased the putni over that which was hid at the 
MCtion sale, and we find that a dispute occurred between the plaintiff No. 1 
and Karali Charan as to who should have the benefit of the surplus. And 
under all the circumstances of the case thdre seems good reason for believing 
that this dispute was the real cause of this litigation. If this be so, there 
is all the« leas reason for allowing the plaintiff No. 1 to disturb the title of 
defendants 'Nos. 7 to 10. 

As regards the position of plaintiff No. 2 in respect of those defendants, 
there is no evidence that he was any party or privy to the conveyance to them, 
and therefore if the auction sale be found invalid by reason of defect in the 
publication of the notice in the Collector’s kutcheri, we cannot say that this 
plaintiff will not be entitled to recover his share of the putni from the hands 
of thb, defendants Nos. 7 to 10. • 

Iq that view the result would be that the zemindars’ ^appeal No. 12g 
would be dismissed with costs, and that the appeal of the defendants Nos. 7 
to 10 would be decreed with costs in proportion as against plaintiff j^o. 1, and 
dismissed as against plaintiff No. 2 with costs in proportion. 
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But if the sale is not invalidated by the defect in publication of the notfce, 
the result will be that both appeals will be decreed with costs. 

r728] The last issue is as to whether the purchase by defendants Nos. 7 
to 10 was fraudulent and with knowledge of the plaintiff's right. The Lower 
Court finds in favour of the plaintiffs that the purchasers were aware of their 
right We have no reason to doubt the correctness of this view : we fail to 
see how any fraud can be imputed or brought home to them on that account. 
Their knowledge seems to us immaterial so far as this suit is concerned. 

Ghose, J. — 1 rogret E have the misfortune to diger from my learned 
colleague upon the matter indicated in his judgment, viz., ** as to the effect 
upon the sale of the non -publication in the manner prescribed by law of the 
notice in the Collector’s kutcheri.” He is of opinion, as I understand him, 
that although the notice was not published in accoidance with s. H, 
Regulation VIII of 1819, still it was sufficiently and substantially published, 
and therefore the putnidar has not made out a sufficient plea *’ within the 
meaning of s. 14 of tlie Regulation to have the sale set aside. 

The only evidence that we have in the matter of the publication of the 
notice in the Collector’s kutcheri is that of the Nazir, and 1 am unable to hold 
upon that evidence that the requirements of the law in this respect have been 
sufficiently or substantially complied with. 

In the Maharaja of Burdwa^i v. Tarasundari Debt (T. L. R., 9 Cal., 619; 
L. R , 10 1. A , 19), the* Judicial Committee ot the Privy Counoil, in referring 
to Regulation VIII of 1819, observed as follows : — “ Thfct is a very important 
Regulation, and no doubt it was enacted for a certain and defined policy, and 
ought, as a rule, to be strictly observed Their Lordships desire to point out 
that the due publication of the notices presciibed by the Regulation forms an 
essential portion of the foundation on which the summary power of sale is 
exercised, and makes the zemindar, who institutes the proceeding, exclusively 
responsible for its regularity ” 

The Judicial Commit^^ee uses the expression “due publication.” This, I 
think, refers not only to the actual publication of the notice, and the time at 
which it is to be published, but also to the mode and place of publication. It 
will be observed that the [724 j Regulation gives to the zemindar a summary 
power, a power to bring ^o a sale putni without any suit , and therefore it seems 
to me chat the directions prescribed by the Regulation as to the mode and 
place of service mu.st he strictly followed. 

Section 8 of the Regulation distinctly Lays down the mode and place of 
the publication of the notice, viz., that it is to bo stuck up in a con&ptcuouB 
part ot the kutchart. The Nazjr’g evidence shows that this was not done. 
The notice was not only not “ stuck up ” in the kutcheri, but it was not placed 
in a " conspicuous paft of the kutcheri,” so that the public, wlienever they 
chose to inspect it, had the fullest opportunity of doing so. The Nazir, no 
doubt, says that the place where he sits is a “ conspicuous place ” in the 
kutcheri, * and people come to that place and see thi^se petitions ; and th^e is 
no objection to it,” and, further, that he allows every one to see the petitions 
and notices ; but it will be observed that nobody could have any access to the 
petitions and notices without the permission of the Nazir. And that officer in 
the early part of his deposition says (as I understand him) that he used to 
keep all the petitions and notices in regard to all the putnis to be sold) 
in one and the same bundle. If he kept all the petitions and notices in the 
same bundle, it is obvious that nobody could ascertain whether any particular 
putni was^ or which putnis were, advertised for sale, unless and until, with 
the permission of the Nazir, the bundle was opened and the papers in it were 
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examined. This I am disposed to think is no puhhcatum of the notice of sale. 
Then, again, the Nazir’s ‘^serishta" would be kept open between certain 
specified hours of the day, and the public would have no opportunity of 
inspecting the notices at any other time than when the Nazir would be in his 
serisbta.” The Nazir says what has been tbe practice in previous vears as 
to the publication of notices ; and no doubt the mukhtars and revenue agents 
would very probably know where to look for these notices. But the mukhtars 
and revenue agents are not the only members of the public who might desire 
to acquaint themselves with such notices It seems to me that the practice 
which has been follG||ved in other years does not constitute the act of the Nazir 
a due publication of the notice, which under the law it is not. 

t72Bl The law in section b lays down distinctly, as has already been noticed 
how the notice is to be published : it is to bo tititck up in a conspicuous part of 
thekutoheri; and section lO^iays that at the time of sale the notice pnvionsiy 
stuck up in the kutclieri shall he taken doivn. 

If the Eegulation is to be strictly followed, and if the publication of the 
notice in the Collectorate is not directory hut mandatory, and if it is a substan- 
tial part of the process prescribed by the Regulation, it seems to me that au 
essential requirement of the law has not been observed in this case, and that 
a “sufiicient plea " within the meaning of section 14 has been made out. If 
an authority were required for this, I would refer to tlie case liiirro iJoi/al 
Ohowdhry v. Mahomed (Hazi Ghoiodhry {Ante p. 69^, decided by Pi GOT and 
Macphbrson, JJ., oh the ‘27th May last, and which is referred to in the judgment 
of my learned colleague. There the failure on the parti of the zemindar to 
prove publication of the notice in the Collector's kutcheii was held to be fatal 
to the validity of the sale. The judgment no doubt speaks of the “ notices,” 
but it will be observed on a reforouce to the decision of the Lower Appellate 
Court in that case that the zemindar did prove tbe service of tbe other two 
notices. 1 take it, theiefore, that the learned .Indges held that the sale was bad 
by reason of the notice not having been served in the Collector’s kiitcheri. 

There is another matter m regard to which T should like to say a word ; 
and that is as to the true position of the plaintilf No. 2. The plaint, indeed, 
alleges, as has been pointed out by my learned colleague, that the purchase 
made by Karaii at the auction was on behalf of both the plaintiffs, hut the 
evidence seems to show clearly that this was not so, and that it was a pur- 
chase with the money belonging to the pTaintiff No. 1 alone, which Karaii had 
been entrusted with. Neither Karaii nor Bonomali (the servant of the plain- 
tiff No. 2) had been authorized to bid at the sale , but they both did so, iind 
apparently against each other, and the property was eventually knocked down 
to Karaii, who subsequently reported the^matter to the plaintiff No. 1, and the 
latter by his acts and conduct ratified what had beet# done. But [726] so far 
as the plaintiff No. 2 is concerndH, all that appears on the evidence of the two 
plaintiffs is that plaintiff No. 1 afterwards mentioned the matter of this pur- 
chase to the plaintiff Nh. 2, and said that if they (the two plaintiffs) could 
pay the balance of the purchase-money, the>^ would get the property , and the 
^ plaintiff No. 2 was apparently content with. this, and expressed his willingness 
to pay. He, however, subsequently went to Suri to get copies of the sale, 
proceedings, evidently with the object of taking action to have the sale set 
asfde : and it does not appear that, beyond tbe conversatien he had with plain- 
tiff No. 1, he did any act indicating that he acquiesced in what had been done 
by Karaii, much less in what Karaii and the plaintiff No. 1 did in the matter 
of the sale of the property to the defendants Nos, 7 to 10. In tj];ie8e circuui- 
stanoQB, I think that, notwithstanding the allegation in the plaint that the 
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purchase dM the auction was made by both the plaintiffs, the fact seems td be 
that it was a purchase with the money of the plaintiff No. 1 alone, and that 
the plaintiff No. 2 had really nothing to do with it. He had also nothing to do 
with the transaction entered into with the defendants Nos. 7 to 10, and it 
therefore seems to me that, if the auction sale is bad, the plaintiff No. 2 is 
entitled to get back his share from the hands of the purchasers, and in this 
respect I entirely agree with my learned colleague. 

As to the question of the onus of the proof in connection with the publica- 
tion of the sale notices which wis discussed before us, I prefer to express no 
opinion, as it does not arise in this case. * 

In consoquonce of the difference of opinion between their Lordships “ as 
to the effect upon the safe of the non-publication in the manner prescribed by 
law of the notice in the Collector’s kutcheri,” these appeals were referred to 
the learned Chief Justice for his decision upon such difference of opinion. The 
parties were represented at this hearing by the same pleaders as at the hearing 
before the Division Court, and the same arguments were used. 

The following judgment was delivered by 

Petheram, C.J. — Tins is a suit brought bv the putnidars to sot aside the 
sale of a putni wiiich took place under Begulation VI II of 1819 for default of 
payment of putni rent. 

[727] The matter ^carne before two Judges of this Court, and they have 
each of them written a judgment in which they have agreed upon everything 
but one matter, and tiiat one has come before me for decision upon their 
disagreement. The question upon which they have differed is whether what 
took place with reference to the notice of this sale at the Collector’s serishta 
was a compliance with section 8 of the Begulation, and if it was not, whether 
the non-compliance was sufficient to invalidate the sale. 

When I first read the papers it struck me that the question was really a 
question of fact arising on the construction to be placed upon the evidence of 
the Nazir, wlio describes what did take place, but upon speaking to the two 
learned Judges upon the matter, I found that there w.is no difference of opinion 
between them as to the fact. They both considered that that evidence showed 
one thing, and consequently the only thing 1 have to decide is whether, upon 
the view of the evidence which they take, a sufficient compliance with the 
provisions of the Begulation has be^i shown. 

What they considered was the case — and I accept their finding upon that 
matter of fact — is this, that the practice in this Collector’s kutcheri, with 
reference to these notices, was that the Nazir, who sat near the entrance to the 
Collector's kutcheri, instead of sticking up the notice and the petition for sale 
against the wall of the kutcheri, and instead of sticking it up anywhere, kept 
tfhe various petitions which came before tfie Collector for sale together with 
the notices relating to them in a bundle, that he kept that bundle in his own 
possession, that at night he locked it up in some safe place for safe custody, 
but that in the day he took it out from the place of safe custody where he had 
placed it the night before, and kept it near him, but in some place where the* 
whole bundle could be seen by any one coming to the kutcheri. He then goes 
on to say that he allov^ed any one who chose to ask for it or wished to see it 
to inspect the bun^e. The Judges find, as a fact, and 1 agree with them in 
their view of the matter,' that the only persons who would see the contents of 
the bundle, including the petitions relating to the various lots to be sold, and 
the notice according to wiiich those lots would be put up for sale, were persons 
who knew where to find them, in the sense that they were persons who knew 
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whom to ask for them, and that they would go to the Nazir and [7283 ask 
him to show the bundle which contained the notices. That being the state of 
the facts, the question is whether this is a compliance with the law. 

Now clause 2 of section 8 of the Regulation directs that the petition to 
the Collector shall be stuck up in some conspicuous part of the kutcheri, with 
a notice that if the amount claimed be not paid before the Ist of Jeyt following, 
the tenure of the defaulter will on that day be sold by public sale in liquidation. 
As it seems to me the meaning of that is that the petition and the notice are 
to be advertised; and as to that it is material to notice tiiat, in section 10 of 
the same Regulation,* the word “advertfse'* is actually used, which strongly 
confirms my view that the meaning of sticking up in a conspicuous part of 
the kutcheri is that it is to he advertised in the ordinary acceptance of the 
word. Now “ advertise,*’ in the ordinal y acceptance of tiie word, means 
placing it in such a position that persons who have to use that place for their 
ordinary business may see it It is clear that it the petition is put in such a 
place that only those wdio ask for it may see it, it is not advertised in any 
sense whatever. Bo that 1 come to the conclusion that the provisions of the 
Regulation that this petition is to be stuck up in some conspicuous part of the 
kutcheri has not been complied with at all , and then the question arises whether 
that in itself is sufilcient to invalidate the sale. 

As to that 1 think the judgment of their Lordships of the Privy Council 
in the case of The Maiiarajah of Hindman v. Tarnsmidart Dehi (1. L. R., 9 Cal., 
619, L R., 10 I.A , ^,9) is conclusive. In doliverinj} the judgment of the 
Judicial Committee, Lord FITZGERALD, after quoting different portions of the 
second clause of the section witli which we are at present concerned, says ; — 
That is a very important Regulation, and no doubt it was enacted for a 
certain and defined policy, and ought, as a rule, to be strictly observed. Their 
Lordships desire to point out that the due publication of the notices prescribed 
by the Regulation forms an essential portion of the foundation on which tho 
summary power of sale is exercised, and makes tho zemindar, who institutes 
the proceeding, exclusively responsible for its regularity.” 

It seems to me that when one has come to the conclusion that this notice 
was not published or advertised in tho Collector’s [729] kutcheri which is 
the conclusion at which 1 have arrived, that the judgment of the Privy Coun- 
cil concludes the matter, b.3causo they say that this is to lie strictly complied 
with, and they point out that the zemindar is to be exclusively responsible for 
the strict peiformance of it One argument which has been pressed before me 
is that the zemindar is responsible for what takes place in tlie moff'ussil, but is 
not responsible for what takes place in the Collector’s kutcheri. I think that 
argument cannot be sustained, and for this»reason ; the words of the clause are 
that “ the zemindar shall be exclusively answerable f^r the observance of the 
forms above prdfecribed,” and an^png the forms above prescribed is the form 
that the petition shall be stuck up in a conspicuous part of the kutcheri. 

The only other case jyhioh it is necessary to notice is the judgment of Mr. 
.lustice Norris and Mr. .lustice MACPHERSONjn Ahsanulla Khan Bahadoor v. 
Ifnrn (Jhvrn Mozoomdar (1. L. R., 17 Cal., 474). In the judgment at page 
480, their Lordships sav — It was further urged by Mr. Woodroffe that non- 
compliance with the provisions of the Regulation, which require that the peti- 
tion *8hall be stuck up in some conspicuous part of thJsT kutcheri, was fatal to 
these proceodingsr We think, to use the words of the I^ivy Council m the 
case of Ihc Maharani of Burdwan v, Krishna Kamtm Dasi (I. L. R., 14 Cal., 
365), that this publication of the petition is not a substantial portion of thd 
process to be observed by the zemindar. No injury could result to tite putnidar 
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or any one holding under him by the non-publioation of this petition, 
which, as I have already pointed out, is only the method prescribed by the 
Regulation for putting the executive machinery in force.** That may well be 
so, but that is not the case here. The objection here is not that the petition 
was not stuck up, but that the petition and notice were not stuck up. The 
petition, it is true, does not affect the purchaser or intending purchaser in any 
way, but the notice does. The notice is a notice of what lots are to be sold, 
and when the sale takes place it is upon that notice that the lots are sold, and 
it shows the order in which the lots will be sold, and is the very thing which 
the public ought to have access to, fand which the public ought to be in a 
position to see ' and which should be so situated as to catch the eye of the 
public, and bring persons to know that such and such properties [730] are being 
offered lor sale, and therefore is the very thing which ought to be stuck up in 
a conspicuous part of the kutcheri. , 

] n the result I think that this notice was not stuck up at all within the 
meaning of this clause of section 8 of Regulation VIII of 1819, and, in accord- 
ance with the decision of the Privy Council, I think that the sticking up or 
publication of it was essential to the validity of the sale, and consequently, 
agreeing with the decision at which Mr. Justice Ghose has arrived, the sale, to 
the extent mentioned in the judgment of the learned Judges who heard the case 
in the first instance, must be set aside, and a decree made in accordance with 
the said judgment. 

* Appeal No 126 of 1890 dismissed. 

Appeal No, !83 of 1890 decreed in part. 

C. D. P. 


NOTES. 

[There must be strict compliance with the rules as to publication of notice ; — 32 Gal., 
953.] 


[19 Cal. 780] 

APPELLATE CIVIL. 


The 12lh June^ 1890. 

Present : 

Mr. Justice Pigot and Mr. Justice Gordon. 

Pipona Lall Opposite Party 

versus * 

Kanhaya Lall Bhaia, Gyawal Petitioner.* 

Insolvency— Civil Procedure Code (Act 2CIV of 1882), Chapter XX— Discharge 
of insolvent- Future earnings of insolvent, power of Court to compel 
payments mit of, touyards liquidation of debts. , 

The function of the Court, acting under chapter XX of the Code of Civil Procedure, is 
to compel insnl vent-deb tors to pay their debts if it can, either by its compulsory proooss, or, 

• Appeal from Order No. 26 of 1890 against the ordcrof J. Crawfurd, EBq~Di8trict Judae 
of Gaya, ddled the Slst of October 1889. ^ 
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wheee that oaniiot be used, by withholding from them, when it has the power of doing bo, 
the rdief to which they might otherwise be considered entitled. 

The granting of an order of discharge under that chapter is to a certain extent discre- 
tionary with the Court, and if the Court be of opinion that an insolvent may reasonably be 
expected to possess an income accruing during the time of hip insolvency and likely to con- 
tinue, even if such income be from sources such that it could not be attached, it ought very 
seriously to consider whether under such circumfc<tances it ought to exercise its power to dis- 
charge the insolvent, and not rather stay its hands and require him as a condition of such 
discharge to satisfy it by payments on account of his debts, that ho really desires, so far as 
he can, honestly to discha|ge the debts that he oWes. 

A Gyawal who was in receipt of a very considerable income, derived from offerings 
made by pilgrims, applied to be declared an insolvent under [781] the provisions of 
chapter XX of the Code of Civil Procedure He was opposed by a judgment-creditor who, 
tnter aha, contended that the insolvent should be compelled to contribute out of his income 
towards the payment of his debts. The Court finding that there were no assets, and holding 
that such income was not properly capable of being attached, and that it had no power to 
order an insolvent to pay anything out of future earnings towards the discharge of his debts, 
declared the applicant an insolvent and granted him his discharge. 

Beld, that the Court had power to withhold the discharge until the insolvent had satis- 
fied it, by payments on account of his debts, that ho really desired to discharge his debts ; 
and that, under the circumstances of the case, both having regard to the fact that the inquiry 
into the estate of the insolvent had been insufficient, and to the fact that he was in a posi- 
tion to contribute out of lys income towards the payment of his%ebts, the order was wrong 
and should be set aside. 

This was an appeal against an order passed by the District Judge of Gaya, 
under the provisions of chapter XX of tho Code of Civil Procedure, declaring 
the petitioner KanhayaLall Bhaia an insolvent and grantinghim his discharge. 

The petition by the insolvent was filed on the 3rd April 1889, and it was 
opposed by Poona Lall, the appellant, who was the only creditor, and who held 
a decree for Bs, 5,000 against the insolvent and his brothers, as representatives 
of their deceased father, which hdhad purchased from one Lakshmi NarainDass, 
in whose favour it had been passed by the High Court. 

It appeared that the insolvent was one of a family of Gyawals, and that 
in August 1885 he had previously been declared an insolvent, lointly with his 
father, who was then alive, and his motliog and brothers. The debts existing 
at the date of that insolvency had never been paid off, nor had the insolvent 
been discharged from further liability in respect thereof. With the exception 
of the debt covered by the opposing creditor’s decree, however, it did not appear 
that any other debts had been incurred hy^the insolvent since tho date of the 
previous insolvency. 

The grounds of opposition included concealment of property, and it was 
urged that the insolvent was in receipt of a very considerable income derived 
from offerings made by pilgrims, and that he was perfectly able thereout to 
defray his debts. With reference to the abnegation that the insolvent had 
concealed property, [739] the opposing creditor was unable to substantiate the 
charge, but it was one of his grounds of appeal to the High Court that the Lower 
Court had not compelled the production of the hooks of the family or examined • 
witnesses, the production and examination of v^hich would, he contended, 
have enabled him to prove his case. « * 

The Lower Court, after adjourning the hearing twice to enable the opposing 
creditor to produce his evidence, refused to adjourn it again, and found the 
allegation as to concealment of property in favour of the insolil%nt. Upon 
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the question as to the insolvent being compelled to contribute from his income 
for the purpose of liquidating his debts, the District Judge observed as 
follows : — 

There remains the question as to the income which the petitioner admits 
that he receives from the offerings of pilgrims. He states that he has now 
separated from the rest of the family, and that the income from this source 
has fallen off and is precarious. The Civil Procedure Code gives this Court no 
power such as the Insolvency Act gives to the Commissioner in Insolvency to 
require the petitioner to pay part of his future earnings to the payment of his 
debts. The mere chances that pilgrims will come to the petitioner and employ 
his services and give him gratuities is not, in my opinion, saleable property, 
either under section il66 of the Civil Procedure Code or section 6 of the Trans- 
fer of Property Act Supposing the Court were to sell it, there would be no 
power to compel the pilgrims to employ the purchaser, who would have no 
right to force the petitioner after the sale to work for liitn as lessee or otherwise. 
That the rights or chances of the petitioner were not saleable seems to have 
been the view taken by my predecessor, or else they would have been sold in 
the previous insolvency. Under the circumstances I see no objection to the 
grant of a declaration of insolvency. The fact of the previous insolvency 
would not prevent this, for that did not affect debts subsequently contracted. 
Under these circumstances I declare the petitioner an insolvent, and as there 
are no assets I grant his discharge. The insolvent will within three days pay 
in Bs. 5 for the issue of the usual Gazette notification, when a date will be fixed 
for framing the schedule.” 

The opposing creditor appealed to the High Court on various grounds, 
in addition to those indicated above. The only grounds [733] material, however, 
to notice are those relating to the Lower Court not compelling the production 
of the books and giving the opposing creditor a sufficient opportunity for 
proving his allegation as to concealment of property, and the f act that the 
Court had not compelled insolvent to contribute out of his income towards the 
liquidation of his debts. It was contended tliat such income was attachable, 
and, as regards the amount of it, it was pointed out that there was evidence 
to show that at the date of the previous in solvency it amounted to at least 
Rs. 1,800 a year. 

Baboo Jogesh Chunaer Dey appeared for tlie judgment-creditor, Appellant. 

Baboo Kali Kishm Sen for the Insolvent, Respondent. 

The judgment of the High Court (Pigot and Gordon, JJ.) was 
as follows : — 

We think the appeal must be allowed and the order set aside. The jurisdic- 
tion under the insolvency sections of the Civil Procedure Code is no doubt one 
most difficult to administer satisfactorily, bufrit still is competent for the Court 
BO to exercise its powers as to secure to the creditors a better chance of recover- 
ing something from the insolvent-debtor than we thjgik has been, under the 
circumstances of this case, alloviod. We are dissatisfied with the course taken 
by the Lower Court ip two respects. We do not think that sufficiently active 
means of searching into the insolvent’s affairs was afforded by the Court to the 
' appellant, who for some mysterious reason is called the objector, and we think 
that both in respect the rules, an order for the production of which he asked 
for, and as to the issue of summons to examine witnesses, and summons to 
examine the books relating to the religious business carried on by the insolvent 
and his family, the Court ought to have, in the interest of the creditor, fur- 
thered, in {Atce of refusing, the application made by the appellant, although it 
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be, perhaps, that tlie evidence and the documents which the appeMant 
sought to lay before the Court might not, when laid before it. add much to the 
Court’s knowledge of the insolvent’s position and means, still this source of 
information ought, we think, to have been searched out and used to its full extent. 
Further, it does appear that the religious husiness, a term which for want of a 
[734jbetter name we apply to the insolvent’s occupation and that of his family, 
undoubtedly does bring in ji very considerable income, although it mav well 
be that that income is not of a nature such that it can be the subject-matter 
of attaclunent, or seizure, or the like under the Code. That, we are told, is the 
view whioii has been taken b^ anothei lieiicii ol this (vourt, and we need not say 
any more as to that. * But the District Judge has discharged the insolvent, and 
has discharged him after his'havnig filed a schedule in which tlie debt of the pre 
sent creditor was seit out , that is to say, he has absolutely obliterated the 
debt due under tiie decree. Now vve have asked the respondent’s vfl keel for 
any ground, il' he had anv, foi ctmiending that it was the impel ative duty of 
the Coiut under tlic circum.'.taneos t(» giant that discharge IJe was unable to 
point out. to us an\ thing statutory or geneiallv for so contending. We think 
that the issue of an onlei ol discharge must, in its nature, having regard to the 
character of iusolvoticv jurisdiction, he to a certain extent discretionary, and if 
the Court he of opinion that the instJvent mav i easonablv be expect' d to possess 
an income accruing dm ing the* time ol Ins insolvency and likcK to continue, even 
be it an income fioin - sources such that it could not be attached, still the 
Court ought verv serioiislv to considei wh.ether undti such circumstances it 
ought to cxoicise its*povvei to discharge the insolvent, and not rather stay 
its hands and ie(iuive the msohent, as a coiuhtK'ii of such discharge, to satisfy 
it, by pav merits on account ol the debt, that he lealh desires, so far as be can, 
honestly bn disclnrge the debts that ho owes It mav be shocking to the idea 
of pomt' insolv#'nts tlnit the\ should be under obligation to pay debts 
which the\ have anv chance of getting out of , that is very true, 
but the function ol the Court is to compel them to do so, il it can, either by its 
compulsory firoccss, or, vriieic i.h.tt cannot lieuseil, b> williholding fiorn them, 
w'bere it lias the pcvvei of doing vo, the leliel to which the\ might otherwise be 
considered entitled Wc thiid% the Com t ought to have taken these views 
into ccnsidcjration in tlie picsentcasc, oven supposing that th.e enquii v into the 
insolvent’s estate, ^Ylllcll we think ouglit to have been made and which we 
now dnect should be madi^, were to have re^iulted in the discoveiy of nothing 
strictly sjicaking, attachable or seizahlo ofl behalf C’f38j ol Ins creditors We 
set aside the order ol disclniige .uid dnect that, upon the appollant^ supphing 
the necessary funds, notice \h issued in the Gazette notifvirig the setting aside 
of the ordu ol the District .ludge and the cancelmentof the order of discharge 
We direct that an nKpiirN into tlie insolvel^it’s means do proceed, the appellant 
having such opporbunitv a-, we have sh nvi\ hv tins jugagmenb that wc think he 
ought to have had, and alter suoN irupnrv the District Judge will make such 
order in the matter ol the insolvtnt-N ns having regard to the views expressed 
in our judgment, would bu pi<^pt?r for bnn to make 

The apjjellant will be entitled to ivcover^tlie amount ol the costs of this 
appeal against anv estate, il anv, as shall he discovered, can be realized in the 
insolvency 

. H. T H. Appcnl a1 lowed ami further inqami directed. 
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APPELLATE CIVIL. 

^ The 5 tk August , 1 H 90 . 

Present : 

Mr. Justice Pigot and Mr. Justice Gordon. 

Pergash Lai Defendant 

versus 

Akhown Balgobind Sahov and others Plaintiffs.'^ 

Bent — Smt— Landlord and tenant — Co-sharers, suit by one of several, 
for separate share of rent, or, in alternative, for whole rent 
due if more than share claimed should he found due. 

The plaintiffs, nome of the co-sharers in cortain land, instituted a suit against a tenant 
and the remaining co-sh.iror P, alleging chat the tenant hold under a pottah granted by all 
the co-sharers , that rent was due from him for the period in suit ; and that they bad 
ascertained from P that he alleged that ho had received his share of the rent for that period 
from the tenant, and that he refused to join as pKiintifl in the suit They accordingly prayed 
(a) for a decree for the amount of their snsre of the nmt tigainst the tenant , (6) if it should 
appear that any part of P’s share of the rent rem lined unpaid, the requisite eictra Court-foe 
might be received and a decree made for the whole of the arrears in favour of themselves and 
P, and that the latter might, if he consented, he made a cu-plaintAf ; (c) that if it appeared 
that P hod rcali7.od more than his share of the rent, a deerc^e might bo made against him for 
the excess and against the tenant for the balance. The plaint also asked for costs and further 
relief. The tenant contested the suit and submitted that it was in effect a suit for plaintiffs* 
share of the rent only and could not thert^forc be main-[786]tiLiuod Ho further pleaded 
that the plaintiffs and P were meinhcrb of a joint Hindu family, of which P was the manager, 
and that, under arrangement with the latter, he had applu'd the rent due under the pottah 
towards the liquidation of debt', due under bonds in P’.s name, but for which the joint 
family were liable. 

The first Court dismissed the suit on the preliminary issue that it was in substance a 
suit for a specific share of the rt^ni by some only of the co-sliarers, and that, there being no 
agreement by the tenant to pay the eo-sharers their re.spcctive shares of the rent separately, 
such a suit would not lie. 

— • 

Held (upholding the order of the Lower Appellate Court), that the order of the first Court 

was wrong, itie suit, as framed, was necessarily a suit in the alternative ; and as the plain- 
tiffs were necessanly not awaie whether any portion of P’s share of the rent was due or not, 
but believing that none was due, they couldeonly claim their share, asking to have the plaint 
amended so as to include the 'n^holc rent due if it should appear that anything was due to P, 
and thus bring the suit within the rule that, in the absence of special agreement between a 
tenant and co-sharers to pay their raiieable proportion of the rent, a suit by one of the oo- 
sharers must be for the entire rent due, making his co-sbarers defendants if they refuse to 
join as plaintiffs. The prayer of thepl^nt fully provided for this, and the suit should have 
been tried on its merits au^ the plaint amended if the facts proved showed that any rent 
remained unpaid and due to P, as asked for by the plaintiffs. 

The plaintiffs and the defendant No. 2 , Akhowri Bambharose Lai, were the 
moknraridara of a 4-|iina share in mouza Barowan Anrudpore, and the defend- 
ant No. 1, Pergash Lai, who was the appellant, was the lessee of that share 

• Appeal from Order No. 336 of 1889 against the order of J. Orawfurd, Esq., District 
Judge of Gaya, dated the 7th of August 1889, reversiug the decree of Gopce Nath Maytay. 
Munsif of Gaya, dated 15th December 1886. 
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under a registered pottah, datei the 29th November 1878. The suit was for 
the recovery of the sum of Bs. 460, principal and interest, from the defendant 
No. 1, being the arrears of rent of the plaintiffs' 8 annas 4 dams share out of 
the 4 annas share so owned by the plaintiffs and defendant No. 2, the 
remaining 16 dams share belonging to the defendant No. 2. ^ 

The plaint stated that the 4 annas mokurari I'lght had been let out in 
ticca by them and the defendant No. 2 to defendant No. 1 under a joint pottah 
and kabuliyat, dated the 29th November 1879, at an annual jama of Bs. 579, 
and on a esurpeshgi of Bs. 1,900 payable with interest, the term of the 
ticca extending up to the year 1295 F.; that the lease provided that the 

f laintiffs and defendant No. 2 should receive out of the san jama the sum of 
737 j Bs. 150 only every year till 1294 F., and the sum of Bs. 296-5 in the 
year 1295 F., the rest of the money being credited in payment of the 
zurpeshgi ; that the plaintiffs had realized their shaie of the rent 4UP to the 
year 1291 F., that, with a view to save trouble attending joint collections and 
to avoid mutual disagreements, the plaintiffs had asked the defendant No. 1 to 
pay their share of the rent separately and gave him a notice, dated the 25th 
February 1885, stating that, according to the terms ot the lease, he should, 
from the year 1292 F., make a set off* on account of the satva zurpeshgi, and 
out of the balance pay the defendant No. 2 his proportionate share of the rent 
and pay the plaintiffs' share to the plaintiff' No. 1, Akhowri Balgobind Sahoy, 
but that the defendant No. 1 took no notice of such instructions and sent no 
reply to the notice , tjiat, notwithstanding the notice, •defendant No. 1 had, at 
the instigation of defendant No. 2, paid no rent to the plaintiffs from the year 
1292 F , to the year 1294 F., and that the sum of Bs. 450 for their share of 
the rent for three years and interest thereon was due to them. 

The plaint went on to state that, as the pottah was joint and defendant 
No. 2 did not join in the suit, and as he on being asked alleged thnt ho had 
received his share of the rent from defendant No. 1, the plaintiffs had made 
him a defendant. 

The prayer of the plaint was to the following effect . — 

(a) For a decree for the sum of Bs. 450 on account of arrears of rent 
and interest thereon for the years 1292 — 1294 F., against the 
defendant No. 1. 

(6) That in case the defendant No. 2 sliould allege that the whole or any 
part of his share of the rent ^as unpaid and was willing to join in 
the suit as plaintiff', or if the Court held that under the ciccumstanoes 
of the case the plaintiff's had no right in law to bring a separate suit 
for their share of the rent, they prayed that the extra Court-fees 
required might be received, anS that a decree might be passed for the 
whole of the arrears of rent in favour of them and defendant No. 2, 
and that the defendant No. 2 might, if he were willing, be made a 
co-plaintiff. 

[738] ic) That, Tf it should appear that defendant No. 2 had realized 
more than his share of the rent, A decree might be passed against 
him for the excess and against defendant No. 1 for the balance. 

(d) That the defendant against whom the decree might be made should. 
• be ordered to pay the costs of the suit ; and 

{e) That the plaintiffs might be granted any other felief which the Court 
might hold they were entitled to. 

Defendant No. 1 alone contested the suit, defendant No. 2 not appearing 
at all. In his written statement defendant No. 1, inter aha, conftnded that as 
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he admittedly held the ticca under a joint pottah and kabuliyat, and the shares 
the plaintiffs and the defendant No. 2 were not therein defined, the suit oould 
not proceed. He alleged that the plaintiffs and the defendant No 2 
were members of a joint Hindu family amongst whom there had been no parti- 
tion, and that^he shares of the plaintiffs could not therefore be ascertained 
and they had no light to claim a 3 annas 4(]ainsshaie of the rent as they had 
done. He stated that defendant No. 2 had managed all the joint family 
matters, snd that the plaintiffs had acknowledged and ratified his acts and were 
therefore bouiii thereby, that defendant No 2 fiad, piior to the lease, taken 
loans from hini and others, the pioceeds ol which had been applied to joint 
family purposes, and that, in respect of such loans, he had executed bonds in 
his favour as well as the others from whom lie had so borrowed money , that 
after the lease had been executed defendant No. 2 had borrowed fioiii him 
Rs. 2,0o0 upon various honds, carrxing interest ^t Re. 1-H per cent, per month, 
which he had spent on the joint family , and that lu m good faith had.attlie 
request of defendant No 2, applied the rent pa> able under the lease towards 
liquidation of the amount due lu him under the hondb, and that tlip whole of 
the rent due under aud up to the end o( the lea^e had, under an arrange- 
ment with defendant No. 2, been so iipi>lied and nothing was due to 
the plaintiffs or defendant No. 2 on account of such lent, but tliat, 
on the contrary, the plaintiffs and defendant No. 2 woie ovMiig mone\ to 
[73^] him. He alleged that the suit wasbiought by the plaintiffs in collusion 
with defendant No. 2 t.o^leiraud him, and denied the plaintiffs’ riglit to give him 
the notice the^ liad, and ctjntended that sucli notice couldM'iut affect their uglits 
or his liability under the lease cind give them the right to demand pa>meijt of 
their share of the rent o(*i».iratolv but, oven it it could otherwise be held to do 
so, that lui hud, prior to the receipt thoreol, entered into the said an augemeiiL, 
as to the appropriation of the lent, with defendant No. 2, and he could nut 
therel<ne be affected h> itoi proiudicen h> I lie tiicl th.it he had taken no notice 
of it. He submitted therefore that the suit siiould be dismissed 

The Munsit upon these pleadings, without g<>ing into the merits, held 
that the suit was not maintainable and dismissed it ills grounds for doing 
so were that it was an admitted fact that theic Inid been no arrange- 
ment between defendant No 1 and t.he plaintiffs, und(u- w^hicli tlie former 
had agiwd to pay their shaie ol the rent separatclv, and tliat the plaintiffs 
had never lealized their shaie se|)aiately , that the suit was, in substance, 
not to recover the whole lent, making defendant No. 2 a part>, hut lor a specific 
amount in resjiect of a particular shaie, and that, apiilvmg the rulings in 
Jodoo V, Ladumhuioe Dnssw (1 fj 11 , 7 Cal, loO) and Pi cm Chand 
Nuskur v. Muk^Uoda Dfbi (J. L R.,^14 Cai , 201 1 such a suit would not he. 

The plaintiffs appealed, and the Lower Aj)pellate Coui t reversed that 
decision and remanded t^e case for*tnal on i^s ineiits. 

The material poition of ^lle judgment of the District Judge was as 
follows : — ^ 

4 ^ “ The Munsif threw out tl^ suit rehing on the rulings in Jodoo Shat v. 
Kadiimhmec Dast^ee R., 7 Cal., 150) and Piem Chand Nuskur v. Mokshoda 
Debt (I. L. R., 14 Cal., 201) The first of these rulingfc decided that, in the 
•absence of any arrangement with a tenant, a co-proprietor could not sue for 
her share of the entire rent. The latter ruling bold that a suit might proceed 
in which what was claimed was the entire rent, the other co-proprietors being 
made defendants. This is settled law% and it seems to me that the question in 
this case, whore no [740J arrangement wdth the tenant is alleged, is w^hether 
the suit cau5>rooeed where what is claimed is the entire rent so far as unpaid. 
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The* principle applicable seems 'to me to be exactly the same as applied in the 
cases last mentioned above. Tliedidiculties in the way of deciding the case seeq0r 
to he these ; The decision in the suit as to the exact amount of vent in 
arrears will not be binding as between defendant No. 2, who has not appeared, 
and defendant No. 1. What is there to prevent the former ill a suit, siiiiilar 
to this, again suing the latter, with the allegation of a diilerent slate of facts ? 
The solution of the difficulty seems to me to be in the pleadings in the suit. 
Defendant No. 1 does not allege that the plaintiff's have claimed an v thing sliort 
of the whole arrears. He says he has paid the whole rent, and that there is 
nothing in arrears. If this statement be false, he has to thank himself lor any 
inconvenience he may subsequently suffer. 

" Some only of the co-proprietors being planitifl's in the suit, the defendant 
No. 1 is put in a worse position than if all h.id been plain^.iff's, because he may 
he deprived of the right of set-off which he might possibly have a right to 
claim as against all and nr)t as against some only. The answer to this is that 
in the present suit what is clamiod is not renlly a set-off. Whal. is alleged 
is a payment to defendant No 1 [ 2‘0, The fact that such payment was made 
by way of wilting off the interest due under certain bonds standing in the name 
of defendant No. 2 does not affect the case It has been repeatedly held that 
payment to one of sevei al co- proprietors is a good defence to a suit tor rent. 

“It seems to me that the suit is brought in the only form pu.ssible under 
the circumstances. Tht' plaintiffs expicss their willingness to sue for the whole 
rent due, whatever it is, but ask only for what, according to tlieir information 
or view of the fact.s, lemaiiis unpaid. The question whether in a rent suit they 
are ent.itled to lOin a claim against a co-sharer for monev leceived on their 
account is not one whieli lias t(» bo decided at present. All that J nmv find is 
that the Munsil was wrong in throwing out the suit on the ground stated by 
him. 1 theiefuie sot aside Ins decree and remand the case for decision on the 
merits.” 

Against tins tnder of remand defendant No. I now appealed to tlielligh 
Court, 

CV4lj Baboo Kdlt kiHsen Sen for the Appellant 

Baboo fhnjvndm Uiundet (rhose for the llespondeiits 

The judgment of tlm High Gomt (Fkiot and (ioKDON, Jrl ) was as 
follows — 

We think this appeal must bo diMnissod We quite agree with the view 
taken by the learned Djstiict Judge m thih case, and it is unnecessary for us to 
do more as to tlie nature of the case than say that we agree with the District 
Judge. It may, however, be desirable to add tins, that the suit, as trained, is 
necessiinly a suit in the alternative Tht^plaintids are necessarily not aware 
whether any portion of the shaie of the rent to winch the defendant No. 2 is 
entitled lias or has not been satu^iied by the first defendant m favour of the 
defendant No. 2. The> believe that that has been done and, if so. there is no 
rent due except that part of it which admittedly falls to their, the plaintiffs’ 
share, but if a portion of the rent additional to wluit would consti- 
tute the plaintiffs’ share of it remains unpaid, or if the whole of the 
rent remains unpaid, the plaintiffs ask that the plaini shall be amended 
accordingly and the suit brought into conformity with the rule that, m the. 
absence of special agreement between the tenant and the co-shaiers to pay 
their rateable pioportion of the rent, a amt by one of th8 co-shaiers must be 
for the entire rent due, making his co-bharers defendants if they will not join 
as plaintiffs. The prayer in the plaint entirely provides, we think, for the 
evidence disclosing non-payment of a part of the rent, and shoulckit appear in 
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the course of the hearing that a portion of tlie rent remains unpaid the 
defendant in addition to an amount equal to the plaintiffs* share of the rent, 
the suit ought to be amended, as^he plaintiffs in their alternative prayer ask 
that it should be. 'We add this rather ex abundanii cauteldt because, iu truth, 
what the District Judge has said means in effect that such is the character of 
the suit. We agree with the District Judge and dismiss the appeal with costs. 

Appeal dismissed. 

H. T. H. 


C7i2j APPELLATE CIVIL. 

The 17th December, IHUl. 

Present . 

Sir W^ Comer Pkthkram, Kt., Chief Justice, and Mr. Justice 

c ^ 


Banerjee. • 

Hassan Ali Plaintiff 

versm 


Chutterput Singli Dugarh and another Defendants. ' 

RegistraUon, exemption from, of documents purportiim to be, or to 
evtdmce, grants or us^tigntnenis by Giwcrnment of land or of any interest 

in land — HcmsUation Act (HI of 1877), s. 90. cL (d) — Nawab Nazim's 
Debts Act (XVII of 1873). 

The Agent to the Governor- Gnieral m a letter to tho Nawab Bahadur of Murtihidabad 
announced the inteution^ of tho (.iovernnic|Lt as to his position uud income, and informed him 
that he was to ha\e possession of the State lands and jewc'ls In a suit by the son of the 
Nawab to recover possession from a person wrongfully in possession of land which was held 
bv the lowtii Courts to be portion of such State lands, it was vnUr alia objected that tho letter 
required registration. ^ 

Held, that the letter operated as a grant or an authority from Government, and was 
exempt from registration, uriller the provyiionR of s. ^0, cl. (d) of the Registration Act. 

Held, further, that the Commissioners appointed under the Nawab Nazim’s Debts Act had 
jurisdiction to declare the land claimed in the suit to be State property, notwithstanding the 
fa^that an alienation of such land hud taken place before thS date of the Commissioners’ 
amrd. . * 

Omroo Begum v. Tlie Government of India (1. L. R., 9 Cal., 70) followed. 

» The plaintiff’s father, the late Nawab Nazim of Bengal, by an atanama, 
dated the 10th Bhadro 1267, made a gift of a lakhiraj mahal Sridhurbati ^ith 
its mudafats and mau/a Alinagar, in the district of Murshidabad, in favour of 

* Appeal from AppeUate Decree No. 1796 of 1890, agumst the decree of W. H. Page 
Esq., District Judge of Murshidabad, dated the 11th of September, 1890, reversing the decree 
of Babu Raj Auix^r Sanyal, Subordinate Judge of Murshidabad, dated the 9th of June. 
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one Tarini Banker Bhatta, since deceased, the father of the second defendant, 
Upendro Narain Bhatta. Subsequently a decree was obtained against Taring 
Sanker by Lutchmiput Singh Dugarh, the father of the first defendant, who 
purchased the above properties at an execution sale on the 17th November 1874 
and obtained possession of tl)e same. The Commissioners appointed under the 
Nawab Nazim's Debts Act (XVII of 1873) ascertained and certified that these 
mauzas were mzamut properties (that is, properties held by the Government for 
the [743] purpose of upholding the dignity of the Nawab Nazim for the time 
being), and the plaiutill:, as the heir of the late Nawab Nazim, who died on the 
4th November 1884, sued Chutterput Singh, the son of Lutchmiput Singh, 
making 'Upendro Narain Bhatta a pro fomiA defendant, co have the atanama 
above referred to declared void, and to have his title to khas possession of the 
properties declared, alleging that the properties were not transferable or liable 
to be attached or sold by auction in satisfaction of the debts of Tarini Sanker 
Bhatta, whose right therein * (if any) determined upon the death of the late 
Nawab Nazim. 

The defendant, Chutterput Singh Dugarh, in his written statement, 
traversed the above allegations, and pleaded, inter aha, that his father obtained 
a decree for Ks. 42,202 against Tarini Banker Bhatta which was still unsatisfied ; 
that the declaration made by the Commissioners under Act XVII of 1873 was 
made without jurisdiction and invalid ; that the properties had passed to Tarini 
Sanker before the Act came into operation, and that Lutchmiput Singh was a 
bond fide purchaser for value without notice of the righte of the Government. 

The Subordinate Sudge found that the plaintiff 's cause of action arose on 
the 4th November 1884, the date of the late Nawab Nazira’s death , that the 
Commissioners had full jurisdiction in respect of properties purporting to have 
been alienated by the late Nawab Nazim prior to the passing of the Act, as 
settled in the Privy Council decision of Omrao Degum v The Government of 
India (I. L. B., 9 Cal., 704), that the alleged gift to Tarim Sanker became 
void upon the death of the late Nawab Nazira, and that tlie plaintiff had 
established his right to khas possession. 

Upon appeal the District Judge held that the Secretary of State alone was 
entitled to institute a suit for immoveable property held by tiio Government of 
India. The concluding portion of his judgment was as follows : — ** I appre- 
hend that, so far as State property is concerned, there is no ground for saying 
that the present plaintiff is the legal representative of the deceased Nawab 
Nazim, for the Act of 1873 only gave the Commissioners power to declare 
what property was held by Government for the purpose of upholding the 
dignity of the Nawab Nazim for the time being, [744] and tliere has been no 
Nawab Nazim since 1884, when the father^ of the plaintiff died. 

“The Subordinate Judge says that ‘ Exhibit Jl^shows that the plaintiff 
is competent to bring a suit for possession dT a mahal which has been declared 
to be State property by the Commissioners.’ Exhibit II is a letter from the 
Commissioner of the Presidency Division to the Collector of Murshidabad, 
giving his opinion on some points and instruction on others, but it does Dipt 
show that the plaintiff is competent to sue for possession of a mahal or of 
anything else, and it is impossible in the nature of things that it should. The 
Government Pleader, in supporting the decree, says that if Exhibit II does not, 
then Exhibit III does. Exhibit III is a letter from the Agent to the Governor- 
General to the present Nawab Bahadur, ahd is dated 1st September 1881, that 
is to say, three years before the Nawab Nazim’s death. The Agent com- 
municates the orders of Government respecting the future position and income 
of the present Nawab Bahadur and other matters. Paragraph 2 of the 
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letter announces what will be the Nawab'a title and stipend, and contiliues 
'^you will also have possession of rhe State lands and jewels/ 1 do not con- 
sider this us equivalent to a conveyance of immoveable property or any right 
to sue for immoveable property, and if it were so, the Registration Law would 
be a bar to its being used in evidence in its present condition. 1 observe'tbat 
tlie judgment of the lower Court is silent on the subject, and the document 
does not appear to have been put forward as having any suoli character as is 
attributed to it here 

“ It appeals to me that 1 must hold that onl\ the Secretaiv of State can 
institute a suit of this nature, and that this suit slnmld he dismissed.” 

The material portion of the Agent’s letter was as follows . - 

“ His lligliuess the Naw.il) Nazim S>ed Mansur Ah, Khan Hahiidur, 
having relinqui'ilied his position as such, and having rtnounced all personal 
rights of interference with nizamut affairs, I am diiected tf> eommunicate to you 
the following orders of GovernmenI regarding \t)ur fatui*e posiLn)n and income, 
and the allowances to he assigned to the other nuanliers of the NawaJ) Nazim’s 
family. 

[743] 2. ‘ ‘You Will In^ styled the* Nawab of Miir.shidahad.’ Your stipend 
will he Rs. l.iO.OOl) pei annum, and vou will loetssoan allowance of Rs ilO.OOO 
per annum for tlie repair of the palace, etc I’^.v //•/// /fc/.sw; knu^ pasaossutu of 
ike SUttfi lauds and )furrls Tiieteims upon winch you hold those latter will 
form the siibiect of a future communication.” 

The subsequent paiMgi.ijihs contained the orders and diivctions of 
Government as to the allowances of the other member^ of the Naw.ib Nazira’s 
family, establishment chaiges, buildings assigned as residemu's to iiKMubersof 
the family, and other Tnattei’s of a .>^iinilar nature. 

Mr. Erauft and Moulvie the .ippollant 

Dr, Hash Firlinn Cr/io.<ic, ii, \.hoo Deaitinhef i^fhittnnee, and Baboo htvarka 
Nath Chur.keyhuUif for the respondent. 

Thj judgment ot the Court tPETHKU.Wl, C J , and BaNKKJKK, J.) was 
delivered bv 

PcthCPSimi C.J. — This was ‘I suit biongbt by the Xawsb Bahadur of 
Murshidabad to recover possession of ceitain p-oportv, on the ground that it 
was ca part of the State pioperty vif the Niz.imut of Murshidab.id which was 
wrongfully in the possession of tliodftlondants under an aliomitnj»i from the last 
Nawab Nazim. 

The Subordinate Judge decrotid the suit The District dudge reversed his 
decision, and has dismissed the suit on the ground that the only person who 
could bring such a suit was the SeAetarv of State, that the tith* was in the 
Secretary of State, as representing the Government of Indi.i, and that no one 
could bring the suit but that jierson • 

The matter has been argued before us by Mr Evans for the plaintiff and 
by Dv. Jiash livhai i Ghose iox defendants, anti Rlr. Emtus, on thi^ point 
which I have mentioned, relies tipon the letter of the Agent to the Governor- 
General, which is referred to in the judgment of the District dudge. 

That was a letter in which the Agent conveyed to the plaintiff, the 
Nawab Bahadur, the intentions of the Government with reference to hia future, 
and as to his income; and the provision which was to be made for it ; and in that 
letter he says, “ you will also have possession of tlie State lands and jewels * ” 
Both Courts [748] found that the property in question was part of the State 
lands referrfd to in that letter, but the District Judge considers that that letter 


944 



* CHUTTBRPUT SINGH DUGABH & 0 . [1891] #t.L.R. 19 Gal. 747 

did*not transfer the title to this'property to the Na^ab Bahadur, and even if it 
did, it would be shut out by the Registration Act. ^ 

We think that it was not necessary that the letter in question should 
transfer the title to give a right of action in this case. These lands were found 
hy the Commissioners to be a part of the State lands, and I do not think it is 
necessary for us to enquire in whom the title, in the English sense of the word, 
in these lands is vested. It is sufficient, we think, that the Government of the 
country^ which had power to do what it pleased with these lands, informed 
the Nawab Bahadur, the present plaintiff, that he was to have possession of 
them for his life. It is not necessary for us to enquire what was the technical 
interest created in him for the purpose of this suit, that is to say, for the pur- 
pose of a suit to recover possession from a person who has no title. It is 
enough, we think, that he was entitled to the possession under a grant, 
or an authority, given him shy the only person who could give him right 
of possession. 

Then comes the objection which is raised by the learned District Judge 
that, even if this is so, it cannot be used because of the provisions of the Regis- 
tration Act. We think it is enough to quote section 90 of that Act, suh-secdon 
(d), which provides that '' Sanads, inam title-deeds, and other documents pur- 
porting to be, or to evidence, grants or assignments by Government of land or 
of any interest in land " shall be exempted from registration. 

If this is a grant by any one, it is a grant by Government, and consequently 
it is exempted from ^le operation of that Act, so thlLt both the objections to 
this suit fail. 

Then Dr. Rash Behan Ghose takes a point here that if you look at the 
Commissioners’ award, as a whole, it will be found that it does not determine 
that this particular property was one of the State lands of this Ni^amut, and 
consequently the Nawab is not entitled to possession of it under the award 
and under the letter, and he relies upon paragraph 24 of the award. 

In that paragraph the Commissioners say — “ We have confined our 
enquiries to the property now in* the possession of the [747] Nawab Nazim. It 
appears to us that the Act does not empower us to follow property which has 
been wrongfully alienated, or of which other parties have acquired wrongful 
possession.” Dr. Bash Behan Ghose says that, inasmuch as it appears that 
the alienation by the Nawab Nazim of this property had taken place before 
the date of this award, that shows tlgit this award did not operate on this 
particular property. But this is recital only, and when one comes to tho 
operative part of the award, the Commissioners deal wdth this property by 
name and declare it to be State land. 

This, one would think, should be ^enough to decide this point ; but, in 
addition to that, the same point had been argued in the Privy Council in the 
case of Omrao Begum v. The Government of India fl- L. R., 9 Cal., 704), and 
in that case the same point was decided in exactly the same way. So that, 
both on principle and aq^hority, we think this award clearly deals with this parti- 
cular property, and declares it to be State property. We think that tho letter, 
which authorized or informed ^he present plaintiff that he was entitled or was 
to hold possession of all these State lands, and which has been acted upon ever 
since, is sufficient to entitle him to bring an action for possession of this 
pit>perty against a person wrongfully in possession, and consequently this 
appeal must be allowed, the decree of the Lower Appellate Court reversed, and 
the decree of the Court of First Instance restored with all costs. 

A. A. C. Appeal decreed. 

% 
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APPELLATE CIVIL. 

The 11th August, 1891. 

Pbbsent : 

Mb. Justice Pigot and Mb. Justice Banbbjee. 


Yakutun-nissa Bibee Plaintiff 

versus 

Kishoree Mohun Boy and others Defendants.* 


Court fee — Memorandum of appeal insufficiently stamped —Deficiency in 

stamp 071 memorandum of appeal made good after period of limitation — 
Court Fees Act {Vll of 1870), s. 28. 

A memorandum of appeal, insufficiently stamped, was presented in the Court of the 
District Judge on the 34th May, the last day allowed for it [ 718 ] by limitation, and 
was received and a memorandum endorsed on it, ** Appeal within time ; stamp duty insuffi- 
cient Rb. 304 odd.” On the 37th May an order was passed by the District Judge, and 
endorsed on the memorandum, allowing the appellant one week within whioh to supply the 
deficiency, and this period dras on the 5th June further extended fa^ another fortnight being 
allowed. On the ISth Juno the full stamp duty was paid by the appellant. 

Beld, that the facts of the case did not bring it within either the spirit or the letter of 
section 38 t of the Court Fees Act, and that these proceedings were not such as were contem- 
plated by that section, or to put the appeal in order when the stamp duty was received on 
the 13th June, and that the appeal had been properly dismissed as being out of time. 

Balkaran Ra% v. Qobind Nath Tiwari (I. L. R., 13 All., 129) referred to. 

In this case the plaintiff sought to recover the sum of Bs. 8, 535-12-9, and 
to have it declared a charge upon certain specific immoveable property. There 
were 14 defendants, some of whom appeared and contested the plaintiff's claim. 
The case was tried out pn its merits in the Court of First Instance, with the 
result that the Subordinate Judge gave the plaintiff an ex parte decree against 
some of the defendants who did pot appear, but dismissed the suit with 
costs as against those who did appear. 

The plaintiff being dissatisfied with that decree, on the last day allowed 
under the Limitation Act presence^ a petition of appeal in the Court of the 
District Judge with only an 8-anna staqpp affixed, instead of a stamp for 
Bs. 204-8, the proper amount of stamp duty rejiuired, having regard to the value 
of the suit. _ 

* Appeal from Appellate Decree No 1101 of 1890 against thOgdecree of D. Cameron, Esq., 
District Judge of Dacca, dated the 38th May 1890, affirming the decree of Babu Beni 
Madfaub Mitter, 3nd Subordinate Judg#of that district, dated the 30th of March 1889. 

t [ Sec. 38 : — No document which ought to bear a stamp under this Act shall be of any 
validity, unless and until it is properly stamped. But if any 
* Stamping documents such document is through n^stake or inadvertence received, filed 
inadvertenUy voceived. or used in any Court or office, without being properly stam^, 
« the presiding Judge or the head of the office, as the case may 
be, or, in the ease of a High Court, any Judge of such Court, may, if be thinks fit, order that 
such document be stamped as he may direct ; and on such document being stamped aooord- 
ihglyi every proceeding relative thereto shall be as valid as if it had been pro- 

perly stamped ifi the first instance.] 
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• The petition of appeal was presented on the 24th May 1889 and was 
ceoeived, an endorsement being put on it to the effect that it was within tim^ 
but that the stamp duty was insufficient. On cbe 27th May the Distri^ 
Judge passed an order, whioh was also endorsed on the petition, allowing the 
plaintiff one week within whioh to supply the deiioienoy in the stamp duty. 
On the 5th of June 1889 this period was further extended by a fortnight , the 
proper amount of stamp duty was paid on the 13th June 1889. 

The appeal came on for hearing before the District Judge on the 28th May 
1890, and, on a preliminary objection taken by the respondent's pleader, was 
dismissed, the District Judge holding [7493 i^hat though the deficient stamp 
duty had been paid in within the period allowed by the Court, by the time it 
was paid the period of limitation had long expired, and therefore, upon the 
authority of the ruling in BaLkaran Hai v. Gobind Nath Tiwart (I. L. B., 
12 All., 129) the appeal must be held to have been out of time. 

Against the decree dismissing the appeal the plaintiff now appealed to tho 
High Court. 

Dr. Bash Behary Ghose and Baboo A^hootosh Mukerji for the Appellant. 

Mr. Khundkar and Moulvie Seraj-ul-Islam for the Respondents. 

The judgment of the High Court (Pigot and Banehjee, JJ.) was 
as fo^ows: — 

We think this ’appeal must be dismissed. We need not deal with the 
ease referred to by the District Judge [Balkara^i Ren, v. Gobind Nath Tiwari 
(l.Jj.B., 12 AIL, 129)!ras to which we say nothing save that it is in some respects 
not on all fours with the decision of this Court in 8yvd Anibur Ah v. 
Kah Chand Doss (24 W. B., 258) but quite apart from that case we think 
that the present case does not eome within either the spirit or the letter 
of 6. 28 of the Court Fees Act. The memorandum of appeal was presented 
on the last day with an 8*anna stamp, it was received with a memorandum 
upon it, the appeal within time ; stamp duty insufficient Bs. 204 odd." 
That was on the 24th of May, the last day. On the 27th an endorse- 
ment was made upon it, signed by the District Judge, allowing the appellant 
one week ; on the 5th of June there is a further endorsement allowing him a 
fortnight, and he appears to have paid the full stamp duty on the 13th of June. 
We think that the District Judge was quite right in holding that these proceed- 
ings were not such as section 28 contemplates, and were not such as to put 
the appeal in order when the stamp w%.8 ultimately received on the 13th of 
June. We think he was bound to dismiss the appeal. 

We dismiss the appeal with costs. 

H. T. H. • Appeal dismissed, 

m 

. ROTES. * 

£This case was in conflict with (1893) 19 Cal.. 780 , see also (7891) 15 Mad., 78 , (1891) 
16 Mad.. 39 ; (1897) 32 Bon», 849 ; (1898) 15 All , 117 ; 27 Gal., 814 ; 33 Mad., 305. In the ' 
C. P. C.. 1882 sec. 582A was inserted by Act VI of 1893 to meet this conflict. 

See now sec. 149 G. P. G.f 1908 whioh is new and general in its terms.] 
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I^ISDO CHUEK DASS &0. 

[780] APPBLiliATB CIVIL. 


The 29th August, 1891, 

Present : 

Mr. Justice Pioot, and Mr. Justice Macpheeson. 

Kristo Chum Dass and others Judgment-debtors. 

versus 

Badha Churn Eur Decree-holder.'^ 

Limitation {Act XV of 1877,) Sch. II, Art, 179, para 2 — Execution of decree — 
Appeal by plaintiff against part of decree making all defendants respondents — 
Execution of part of decree not appealed against. 

On the 23rd March 1886, the plaintiff obtained a decree m the Court of First Instance against 
live defendants, declaring his right to certain spocifio immoveable property, which was, how- 
ever, modified on an appeal preferred b> the defendants, the decree of the Lower Appellate 
Court giving the plaintiff a decree for only two-thirds of the property claimed, and dismissing 
his suit in respect of the rcmainiug one third in favour of defendants Nos 2 and 4. The 
Lower Appellate Court's decree was dated the Idth July 1886. Against that decree plaintiff 
preferred a second appeal to the High Court, making all the defendants respondents, which 
appeal, was however, dibinisstd on the 16th June 1887. The plaintiff on the 13th June 1820 
applied for execution of the decree in his favour in respect of the two-thirds of the property 
held CO belong to him, and defendants Nos. 1 and 5 objected on the ground that the right to 
execution was barred, limitation running from the 13th July 1886, the date of the Lower 
Appellate Court’s decree in the plaintiff's favour 

Held, that limitation ran from the Iffth June 1887, and that the application was not 
therefore barred. All the defendants were parties to the second appeal, and the Court to 
which the application was m.ide for execution was not bound, before allowing execution, to 
go into all the circumstances of that appeal, and consider whether the decree of the Lower 
Appellate Court in favour of the plaintiff for the two-thirds of the property was or was not 
practically secure ; the High Court had all the parties before it, and, if it had been right to do 
so, might have altered the decree against any of them. 

QiLOtre — Whether under such circumstances the Legislature coi^ have intended the 
Court executing a decree to go into quostuvib so complicated, as to whether in such a case 
the whole decree was or might have been or become imperilled in the Court of Appeal, and 
whether the plain words of Article 179 might not be followed with less of possible incon- 
venience and complexity, even though iii some cases it might result in execution of a 
[7511 decree going against adefendant a litHc more than three years after such decree was 
practically secure against him^ ♦ 

Hundun Lall v. Raj Joykishen (I. L. R., 16 Cal., *598) cited with approval. 

«This was an appeal from an order of the District Judge of Sylhet, dismissing 
an appeal from an order of the Munsif of that distrlbt passed on an appli- 
cation of Badha Churn. Eur, the iflaintiff (respondent in the appeal), for exe- 
cution of a decree in his fairour, and which latter order allowed such application 
and disallowed an objection taken thereto by some of the judgment-debtors. 
Dased on the ground that the right to execution of the decree was barred by 
limitation. • 

* Appeal from Order No. 66 of 1891 against the order of R.H. Greaves, Esq., District Judge 
of Sylhet, dated the Srd of December, 1890, affirming an order of Baboo Koylash ^Aiunder 
Mozumdar, Massif of that district, dated the Slat of July 1890. * 
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• lb appeared that on the 29rd March 1886, Badha Churn Kur obtained a 
decree in the Court of First instance against the appellants and others, live in 
number, who were defendants in the suit. Against that decree an appeal was 
preferred and resulted in the decree being modified by the Lower Appellate 
Court, the plaintiff’s claim as regards ono-third of the property claimed in the 
suit being disallowed in favour of defendants Nos. 2 and 4, and his suit in 
that respect being dismissed, while the decree in his favour for the remaining 
two-thirds of the property was confirmed. The decree of the Lower Appellate 
Court was dated the 13th July 1886. The plaintiff preferred a second appeal 
against that decree to the High Court, making all the defendants respondents, 
as he claimed the property as against all the defendants. That appeal was 
dismissed by the High Court on the 16th June 1887. 

On the 13th June 1890 the plaintiff made his present application for 
execution of the decree in his favour as regards the two- thirds of the property, 
and in answer to the application defendauts Nos. 1 and 5 hied objections, 
contending that the right to execution was barred by reason of the application 
being made more than three years after the date of the decree of the Lower 
Appellate* Court, which was passed on the 13th July 1886. They contended 
tliat although the application was made within tliree years of the date of the 
decree of the High Court, the appeal to that Court did not concern the plaintiff’s 
right to the two-thirds share of the property in respect of which he now sought 
to execute his decreor and [732] that the period of limitation therefore must 
be taken as running from the L3th July 1''86. 

The Munsif held that, though there was no a)}peal to the High Court 
regarding the two-thirds share of the property, the objecting defendants were 
necessary parties to the appeal, the property in suit being claimed as against 
all the defendants, and that therefore clause 2 of Article 179 of Schedule II 
of the Limitation Act governed the case and that the period of limitation must be 
counted from the date of the decree of the High Court. In support of his 
view he referred to the decisions in Akshoy Kumar Nundi v. Chunder Mohun 
Chathati (1. L. R., 16 Cal., 250), and Nmidun Lall v. Rat Joykishcn (I. L. R., 16 
Cal , 598). He accordingly overruled the objection and allowed the application 
for execution. 

Against that order the judgment-debtors appealed. The material portion 
of the judgment of the District Judge was as follows: — 

** The application for execution of the decree was made within three years 
from that date (l9th June 1887). On b^ialf of the appellants it is contended 
that the period within which the decree against them can be executed runs 
from the date of the docree of the lower Court. Appellants’ pleader has refer- 
red to several rulings. Ho contends that the rulings in Nundun Lall v. Rai 
Joykishcn (1. L. R., 16 Cal., 598). Hur Pr^shaud Roy v. Enayet Hos&ein (2 C. 
L. R., 471), and Sangram Singhs v. Bajharat Smgh (I. L. R., 4 All., 36) 
support his case. 1 observe, however, that in each 8f the cases referred to in 
these rulings one of several defendants appealed. Tt was held that no question 
between the other defendants and the plaintiffs was involved. In thecasoriow * 
under consideration th explain tiff appealed and all the defendants were respon- 
dents ; this fact is admitted by appellants’ fJeader, and it seems to me very 
important. I find also that there are rulings in Gmigamoyce Dassee v. Shib 
Sanker Bhuttacharjee (3 C. L. R., 430), Basant Lai v. Najmunntssa Bibi (I.L.R.. 
6 All., 14) and Nm-ul Hasan v. Muhammad Hasan (1. L. R., 8 All., 573) which 
strongly support the respondent’s case,' I think that tfte words of clause 2, 
[733] Article 179 of Act XV of 1877 are clear. The appellants’ pleader 
has not shown me any ruling which deals with circumstances similar to those 
in this case. 1 dismiss the appeal with oostsi” % 



t.L.R. it Cal. TOUBfO CBWSXI DASS te. D. tlADHA ghu&n hub [isdl] 

The judgment'debtora now appealed to the High Court. r 

^ Baboo Lai Mohun Doaa for the appellants. 

Baboo Tara Ktshore Ohowdhry for the respondent. 

The jadgment of the H^h Court (Pigot and Magphebson, JJ.) was as 
follows : — 

The respondent obtained a decree against the appellants on March 23rd, 
1886. On appeal the decree was modified, the claim for one- third share of the 
property claimed by the detendants 2 and 4 was dismissed, and the decree for 
the remaining two-thirds affirmed on the 13th July 1886. On appeal to the 
High Court the appeal was dismissed on June 16th, 1887. « 

In this appeal all the defendants were made respondents, and not merely 
those in respect of whose one- third claim the plaintiff’s suit had been dismissed. 

The plaintiff decree-holder now seeks for execution of the decree to the 
extent of a two-thirds share of the property and costs. Judgment-debtors Nos. 1 
and 5 object that execution is barred because not applied for within three 
years from the date of the order of the Lower Appellate Court of the «13th July 
1886. The Courts below have both rejected this objection and the defendants 
appeal. 

They rely on the principle laid down in the case of Wise v. Rajnarain 
Chuckerbutty (10 B. L. B., 258), and on some of the cases decided since that 
Full Bench decision. 

We quite agree with the opinion expressed on this subject by TOTTENHAM 
and Gordon, J J. in Nundun Lall v. Bat Joykishen [1. L. K., 16 Cal., 598 (602)] 
at page 602 : — In one of these cases, namely, Gungantoyee Dassee v. Shtb 
Sunkar BhuUacharjee (3 C. L. B., 430j, the Judges went entirely upon the words 
of the article, and it seems to us that, in a question of limitation, we ought to 
abide as strictly as possible by the terms of the law. We should not be disposed 
to import into the law any further restrictions as to the rights of parties to sue 
and to execute their [754} decrees than the law itself expressly provides, but 
we are bound to recognise the fact that the law has been by interpretation, so 
to say, modified by decisions of this Court and the High Court of Allahabad. 
If, therefore, those cases were on all fours with the present one, we should feel 
bound to follow the decisions, unless we thought it right to refer the matter to 
a Full Bench. But we think that the present case does not come exactly under 
the rule laid down in those cases. In those cases in which ex4hition was held to 
be barred as against parties who were fiot parties to the appeal, the decision rests 
expressly upon the ground that the appeal made by one did not and could not 
affect the decree as againsc others of tiie parties concerned in the case. In one 
case a former Chief Justice,8ir Bichard CouCH.in delivering judgment said that 
the decree being against various parties for various reliefs in reality amounted 
to several decrees, although embodied in one paper The rule governing this 
decision appears to be shortly this, that unlesS the whole decree was imperilled 
by the particular appeal which was preferred, the decision in the appeal would 
not alter the period of limitation in respect of execuMon of the decree as bet- 
ween other parties to the suit." • 

We would even go so far as to express a doubt whether the Legislature 
pan have intended the Court executing a decree to go into questions so oom- 
plicated as those which must sometimes arise in determining whether, in such 
a case as the presealV the whole decree was, or might have been, or beoomet 
imperilled in the Oo^ of App^l. It does appear to us that the jdain meaning 
of the words of Article 179 might be follow^ with less of possible inconveni- 
ence and oomf lexityt even though in some cases execution agsanit a deCendanti 
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the * decree agaiast whom was practically secure, might have been operative 
against him a little more than three years after it was so practically secui^ 
But in the state of the authorities this doubt, if well founded, could only be 
given effect to by a Full Brnch. 

The authorities just referred to decided after the Full Bench in Wise v. 
Sajnarain Ghtu:kerbutty (10 B.L. R., 258), do not, however, constrain us, in the 
present case, to hold execution to he barred. All the defendants were parties 
to the appeal; and the Court is not, we think, bound, [789] before allowing 
execution, to go into all the circumstances of that appeal, consider whether the 
decree against the present appellants was most probably practically seoura, 
and, on concluding that it was so, refuse execution. Here the High Court 
had all the parties before it, and had it been right to do so could have altered 
the decree against any of them. 

We think we are at liberty to apply the terms of the article in the case 
in their plain meaning : and we agree with the Courts below and dismiss the 
appeal with costs. 

H. T. H. Appeal dismissed. 


NOTES. 

[ See also (1896) 23 Bom., 600. ] 


[local. 780] 

APPELLATE CIVIL. 


The 1st September, 1891. 

Present : 

Mb. Justice Pigot and Mr. Justice Banerjee. 


Ram Chunder Chsckrabutty Plaintiff 

verstis 

Giftdhur Dutt and others. Defendants.’" 


Bengal Tenancy Act {VIII of 1685), s$. 52, 138— Co-sharers — Suit by one 
co-sharer, entitled to collect rent separately, for additional rent for 
land brought under cultivation, payable in terras of lease — Joint 
proprietors — Rent-suit^ Collection of rent separately. 

A tenant held 19} bighas of land under a kabuhyat granted by three joint landlords, 
which provided, inter aha, tUht rent was to be paid at the rate of Be. 1-8 per bighain respect 
of 8 bighas only, and that the remaining 11} bighas Which were then unculturable, should, 
whea they became fit for cultivation, be assessed with rent at the same rate. One of the co> 
ahaWs, who was admittedly entitled, under arrangement, to collect his share of the rent 
•ep^tely , instituted a suit against the tenant, joining his co-sharers as defendants, to recover * 
umrs of his share of the rent for a specific period, and claimed to bg entitled to recover rent 

* Appeal from Appellate Decree, No. 642 of 1890, against the decree of Baboo Krishna 
llchun Mookerjee, Subordinate Judge of Zillah Khoolnah, dated the 16th April 1890, 
modifying Cm decree of Baboo Norendra Kriehno Dutt, Officiating First Muupf of Bagirhat, 
dated the fifOi May 1889. 
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in respect of the whole 19il bighas, on the allegation that the 11^ bighae had then become 
for cultivation, and were therefore liable to be assessed with rent at the rate mentioned in 
the kabuliyat. The tenant objected that, having regard to the provisions of s. 188 of 
the Bengal Tenancy Act, tho suit would not lie at the instance of the plaintiff alone. 

Held — That the suit did lie. It was clearly not one for enhancement of rent in the 
sense in which that term is used in the Bengal Tenancy Act, [ 758 ] nor was it one for 
additional rent for excess land within the meaning of s. 52 of that Act, and as the plain- 
tiff was entitled to collect his share of the rent separately, there was no reason why he should 
not be entitled to claim separately the rent payable, not upon any fresh adjustment of the 
rent inconsistent with the continuance of the old tenancy, but upon an aseertainmont of the 
rent payable in accordance with the terms of the original letting. 

Oum Mahotned v Moran (I.L.B., 4 Gal , 96) and Oepal Chunder Das v. Uniesh Narnin 
CJwwdlvty (l.Ii.R., 17 Gal., 695) distinguished. 

This was a suit instituted by the plaintiff to recover from the principal 
defendant, Giridhur Dutt, arrears of rent and cossuu for tlie years 1291 to 1294, 
in respect of a nimhowla held by that defendant under the howla of the plain- 
tiff and the other two defendants, the plaintiff’s share being eight aimas. The 
area of the land was 19i bighas, and the principal defendant held it under a 
kabuliyat executed by his predecessors in title in favour of the predecessors of 
the plaintiff and the other defendants, who had granted a pottah in exchange 
therefor. The pottah and kabuliyat provided, inter atia, that the tenant was 
to pay Re. 1-8 per bigha for 8 bighas of the land which were then only cultur- 
able, and that, as regarded the remaining IH bighas, rent should be assessed 
thereon at the same rate when they became fit for cultivation. It was not 
disputed that the plaintiff was, under arrangement with the defendant, entitled 
to collect his share of the rent separately from his other co-sharers. 

The plaintiff alleged in his plaint that the Hi bighas had become fit 
for cultivation, and as such they wore liable to bo assessed with rent at the 
rate provided in the pottah and kabuliyat , that the defendant had not paid him 
his share of the rent for the years in suit, and that he was entitled to recover 
rent at the rate of Re. 1-8 per bigha for the whole 19i bigh.is in respect of 
his share of the land, together with the cesses and interest. 

The principal defendant contested the suit on various grounds, and, 
amongst others, contended that the suit being one for enhancement of rent 
could not he at the instance of the plaintiff alone, having regard to the provi- 
sions of s. 188 of the Bengal Tenancy [757] Act. Re also pleaded res judicata 
and limitation, and denied that the whole 19i bighas were fit for cultivation. 

Ten issues were fixed for trial by the Court of First Instance, but the only 
one material for the purpose of this appeal was that relating to tho question as 
to whether the plaintiff was entitied«to maintain the suit. (Jpen that issue 
the Munsif held that, as the plaintiff was admittedly entitled to collect his 
share of the rent separately, and the suit not a suit Cor enhancement of 
the rent, but one to recover rent at the rate agreed on in terms of the pottah and 
kabuliyat for tho increased area brought under cultivation, and as the other co- 
sharers were parties to the suit, s. 188 of the Act was no bar to the plaintiff 
maintaining it. Haying found afl the other issues of law and fact in favour^of 
the plaintiff, he gave* him a decree for the amount claimed, less a small potion 
•on account of the cesses which he held the plaintiff was only entitled to b, 
rate less than that claimed by him. > 

On appeal by tlfe defendant this decree was modified. Upon the priikei- 
pal question in the suit the Subordinate Judge observed as follows : — 

In the eases of Oum Mahomed v. Moran (I.L.R., 4 Oal., 96) and Jogendi^ 
Chunder Nobin Chunder Ohoitopadhyail, L. R., 8 Cal, been 
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held by two Full Benoh deois^ns (aic) of the High Court that, although upon 
the facts found, each oo-aharer could enforce from the tenant the payment<^ 
rent separately, he could neither sue for a kabuliyat for such rent, nor bring a 
suit to enhance it, because such suits would be inconsistent with the continu- 
ance of the original joint tenure. The facts of the present case are on all fours 
with the cases reported in the Full Benoh rulings. The plaintiff alleges in the 
plaint that his oo-sharers, defendants Nos. 2 and 3, do not join with him out of 
animosity. He has failed to adduce evidence on the point. By making his 
co-sharers defendants in the case, he has complied with one condition of Mr. 
Justice Field’s ruling in Kali Chandra Singh y. Bajktshore Bhuddro (I.L.Bm 
11 Gal., 615), but he has failed to comply with the second condition, [738] viz., he 
has not sued for the entire increased rent, so as to prevent multiplicity of suits. 
I am therefore of opinion that the frame of this suit is had, so I decline to pass a 
verdict for the increased renl^ The decree of the Court below will stand good 
in respect of the current rent, viz., Bs. 6 a year. The decree of the Court 
below is modified accordingly with proportionate costs and interest.” 

Against that decree the plaintiff appealed to the High Court. 

Mr. Evam and Baboo Ortja Sunkur Mozoomdar for the appellant. 

Mr. Garth and Baboo Chunder Kant Sm for the first defendant-respondent. 

The judgment of the High Court (Pigot and Banerjek, JJ.) was as 
follows : — 

The only question raised in this case is whether the plaintiff who is a 
fractional shareholdef in the superior tenure, in separate receipt of rent from 
the tenant-defendant in respect of his share, is entitled to maintain this suit for 
arrears of rent in accordance with the terms of a kabuliyat executed by the 
predecessor of the defendant The First Court decided the question in favour 
of the plaintiff, but the Lower Appellate Court has reversed that decision. 

It is contended before us, on behalf of the plaintiff, that this is not a suit 
for enhancement in the ordinary sense of the term, nor even is it a suit for 
additional rent for land found in possession of the tenant in excess of what he 
was paying rent for, but it is a suit for arrears of rent under the terms of the 
kabuliyat, at the original rate specified in that document in respect of the land 
demised, part of which was left unassessed at the time by reason of its not 
being then culturable ; and that, as the plaintiff is admittedly in separate receipt 
of his share of the rent, there can be no bar to his maintaining the suit. 

We think this contention is sound. The kabuliyat provides that, of the 
19) bighas of land demised, rent shall be paid at the rate of Be. i-8-0 per bigha 
in respect of only 8 bighas, the remaining 11^ bighas being unculturable, and 
that, when these 11^ bighas becoizip tit for cultivation, rent shall 
be assessed thereon at the rate of Be 1-8-0. These being the terms of 
[759] original letting, and the additional rent that iif claimed being in respect 
of these Hi bighas, the suit is clearly not one for enhancement of rent in the 
sense in which the term is used in the Bengal Tenancy Act, nor is it a suit for 
additional rent for exeSss land within the meaning of s 52 of that Act ; 
anj|if the plaintiff is entitled to realize his sh&re of the rent separately, as he 
aj||||itedly is, there is no reason why he should not be entitled to claim sepa- 
rdB the rent that is payable, not upon any fresh adjustment of the rent inoon- • 
sitfwt with the continuance of the old tenancy, but upon an ascertainment 
oflpe rent payable in accordance with tqrms of the origins# letting. 

Two cases were relied upon by the learned Vakil for the defendant-respon- 
nt — G|m Mahomed v. Moran (I. L. B., 4 Gal., 96) and Oopal Ghunder Das 
Ohowdhry (1. L. B., 17 Cal., 695), but the/are clearly 
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disticguishable from the present for the reasons stated above. In the former ease 
G tBTH, C.J., in delivering the judgment of the Full Bench, said: — The rent 
law, in our opinion, does not contemplate the enhancement of a part of an entire 
rent ; and the enhancement of the rent of a separate share is inconsistent with 
the continuance of the lease of the entire tenure.” And in the latter the Oourt 
held that the same principle that was applicable to a suit for enhancement 
applied also to a suit for additional rent for excess land found in the tenant's 
possession. In both the cases the ground of decision is that any alteration of 
the rent will be inconsistent with the continuance of the original tenancy. 
The claim in the present case, however, does not involve any such inconsistency. 

We think therefore that this appeal ought to be allowed and the decree of 
the Lower Appellate Court reversed, and that of the First Court restored, with 
costs in this Court and the Oourt below. 

' Appeal allowed. 

H.T.H. 


NOTES. 

[ Stieialso (1895) 22 Cal . 658 ; (1896) S G.W.N.. 225. ] 


[760] APPELLATE CIVIL. • 

The Isi September^ 1891. 

Present : 

Mb Justice Picot and Mr. Justice Banerjbb. 


Jibanti Nath Khan, and Hemandri Nath Khan, Minor, by his mother and 


next friend, Jogodishwari Dabee Plaintiffs 

versus 

Gokool Chunder Chowdhry and another Defendants.’*' 


Merger of Putni interest in zemindar who purchases it -Putm interest, merger 
of, in that of zemindar — Co^skarers — Bent suit — Parties to suit, transfer of 
defendants to category of plaintiff , effect of — Limitation — Land 
Registration Act (Beitgal Act VII of 1876), s. 78. 

The doctrine of merger toes not apply to the (^se of a putni interest coming into the 
same hands as the zamindari interest. 

A and B, two joint zamindars, having brought a putni wit^pn their zamindari to sale for 
arrears of rent purchased it themselvo^ During the existence of the putni a dur-putni 
been created, of which C yras in possession. A instituted a suit against C to recover anters 
of rent of the dur-putni for a period of three years, setting up his claim thereto bdKms 
•zamindar and putnidar, and joined B as a pro formd defendant, alleging that he wasSj^y 
from home att the time of the institution of the suit and could not therefore join as co-plahltifE. 
It appeared that A’s pr^rietary interest was registered under the provisions of Act VII $.C.) 

* Appeal from Appellate Decree, No. 274 of 1891, against the decree of F. E. PawUrf, 
Esq., District Judge of Rajshahye dated the 5th January 1891, reversing the daMie of fothl 
Pumo ChundA Gbose, Munsif of Beauleah, dated the BOth of June 1890. 
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of 1^76 (the Land Registration Aot), ibut that interest had not been so registered. Prior 
to the smt coming on for hearing, but after the right to recover the rent for the first two^t 
of the three years in suit had become barred by limitation, assuming no suit to have been 
brought, B was transferred from the category of defendant in the suit into that of co-plaintifi. 
In answer to the suit C pleaded limitation, and also contended that the non-registration of 
B's interest precluded the plaintifis from maintaining the suit at all, share not being 
specified, having regard to the provision of s. 78* of the Act. The Lower Appellate CJourt 
having dismissed the suit on this latter ground, and also held that the right to recover the 
rent for the first two out of the three years in suit was barred by limitation . 

Heldf on second appeal, that the right of the plaintifis as putnidars did not merge in 
their right as zemindars, and that the Land Registration Act had therefore no application to 
the case, the plaintifis being erititled to maintain the suit, gud putnidars. 

Heldt further, that when B was sued as a party-defendant, he was made a party in viola- 
tion of the rule applied in Dwarkc^Nalh Mitter v. Tara [761] Prosunno Roy (I.L.B., 17 Cah, 
160), and that the suit was not therefore m the first instance properly brought, B not being 
properly on the record at all. That the efiect of making B co-plaintifi was practically to 
institute a4iew suit on the date when he was so changed into co-plaiutiff, and that the suit 
had been rightly dismissed on the ground of limitation, so far as the rent of the first two 
years was concerned, but that the plaintifis were entitled to a decree for the rent in respect 
of the third year, which was not barred by limitation at the time B was made oo-plaintiff. 

This suit, as originally framed, was instituted on the llth April 18B9 by 
Jibanti Nath Khan, one of the plaintiff- appellants, against Gokul Chunder 
Ohowdry, defendant No. 1, Grish Chunder ChowAiry, defendant No. 2, the 
respondents, and Hemacdn Nath Khan, an infant pro forma defendant, who 
was, however, by an order of Court, dated the 12th June 1890, struck out of 
the list of defendants and added as a co-plaintiff to the suit, and was the other 
appellant in this appeal. 

The plaint alleged that Jibanti Nath Khan and the infant pro formd 
defendant, Hemandri Nath Khan, were the owners of a certain zemindari 
named Gopalpara, of which one Bam Sunder Sircar had been the putnidar 
under a putni lease executed by. their predecessors in title , that while in posses- 
sion Ram Sunder had, on the 27th Shrabun 1272, granted a dur-putni lease to 
one Kali Sundari Chowdhrani, the predecessor in title of defendants Nos. 1 
and 2, in the name of a servant as benamidarfor her, and that, on Kali 
Sundari’s death, the defendants Nos 1 and 2 had come into possession of the 
dur-putni and were still in possession* thereof , that Bam Sunder having 
defaulted in paying his rent, the putni was brought to sale under Regulation 
VIII of 1819 for arrears of rent, and was purchased by the plaintiff, Jibanti 
Nath Khan, and the infant-defendant themselves, and that they had since such 
purchase remained in possession and had* realized the dur-putui rent from the 
defendants Nos. 1 and 2, both in their right of zemindars as well as of 
putnidars. • 

•[Sec. 78: — No person shall be bound to pay rent to any 
No person bound to pay • person claiming such rent as proprieior or manager of an estate 
claimant not regis- or roveuuc-frco property^n respect of which he is required by this 
Aot to cause his name to be registered, or as mortgagee, unless 
the name of such claifiiant shall have been registered under 
this Act ; , 

and no person being liable to pay rent to two or more such proprietors, managers, or 
* u f mortgagees holding in common teuanc;^ shall be bound to pay to 

Rayment to each of proprietor, manager, or mortgagee more than the 

several proprietors, «c., amoQnt which bears the same proportion to the whole of such 
holding in common ^ extent 6f the interest in respect of which such pro- 

tenancy. prictoT, manager, or mortgagee is registered be^s to the entire 

estate or vevonue-fxee property.] 


rent to 
tered.* 
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The plaiot further stoted that the plaintiff, Jibanti Nath Khan, brought 

suit alone, as the infant pro forma defendant, not being at home, had not 
joined in bringing it, and that he had therefore made him a pro forma defend- 
ant, and it sought for a decree for the sum of Bs. 221-12-0, the arrears of the 
dnr-putni rent, r7683 for the years 1292 to 1295 Pous, and Bs. 6-16-10 as 
cesses, together with interest and costs. 

Defendant No. 1 alone appeared and filed a written statement. He, 
inter alia^ pleaded that the right to recover rent for the year 1292 was barred 
by limitation ; that a previous suit for rent for the years 1290 to 1293 had, on 
the objection of the defendants, been withdrawn, and that the present suit was 
barred as res judicata ; thahthe suit would not lie at the instanoe of the plaintiff 
without the infant co-sharer being a co-plaintiff, and that it must on that 
ground be dismissed ; and that the plaintiff and the infant-defendant were neither 
the zemindars nor putnidars of the estate in respect of which the rent was 
claimed, and that the relationship of landlord and tenant did not exist between 
them and the defendants. Defendant No, 1 further alleged that his co-sharer, 
defendant No. 2, was at enmity with him, and that the plaintiff iiad taken 
advantage of the disagreement between them to institute a vexatious suit. 

Defendant No. 2 did not appear in the suit at all or contest the plaintiff's’ 
claim. 

The case came on for hearing on the 30th June 1890 before the Munsif, 
the infant-defendant, Hemandri Nath Khan, having previously on the 12th 
June 1890 been made a (^-plaintiff*. The Munsif fixed (hree issues for trial, 
viz. — (i) Does the relationship of landlord and tenant exist between the 
piaintifis and the defendants ? (n) Is any portion of the plaintiffs’ claim barred 
by limitation ? (iii) Is the suit barred by res judicata and having found all 
of them in favour of the plaintiff's, gave them a decree for the full amount 
claimed. 

Defendant No. 1 appealed, and in the Lower Appellate Court an additional 
issue was framed, viz., whether the suit could be maintained, having regard to 
the provisions of s, 78 of the Land Registration Act of 1876 (Bengal Act VII 
of 1876). 

The District Judge found the plaintiffs' title both as zemindars and putnidars 
to be proved, and that the defendants were in possession of the dur-putni in 
respect of which the rent was claimed, and he therefore found the first issue in 
the plaintiffs’ favour. On the second^ issue he held that, as Hemandri was not 
made a co- plain tifi till the 12th June 1890, when the period allowed by 
[763] limitation for recovery of rent for the years 1292 and 1293 had expired, 
and as the only reason for Hemandri not joining in the suit was that he was 
absent from home, the plaintiff Jibanti could not, on the authority of Dwarka 
Nath Mitter v. Tara Prosunna Hoy (I L.R., 17 Cal., 160) be entitled to main- 
tain the suit alone, and therefore that this issue must be decided against the 
plaintiffs as regarded the rents for those years. He further agreed with the 
Lower Court in its decision on the third issue, andju^jon the fourth issue 
observed as follows ^ 

I now oome to the last issue, which is a new one. This was not raised 
expressly in the Lower Court. It appears that the plaintiff, Jibanti, is registered 
Us proprietor under the Land Registration Act (Act VII B.C. of 1876), but the 
minor plaintiff, Hemandri, is not so registered. The latter is clearly preclude 
from suing for rent; under s. 78 of the Act, and the ruling in Hurya S!ant 
Acharya Bahadur v. Bemant Kuman Dem(l. L,R., 16 Cal., 706), and the 
objection being a substantial one, imposed by the law, 1 do not think the 
defendant isibtopped from raising it in this appeal. The defendants* timber 
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objaotioii that, if Hemandri’s claim fails, the other plaintiff, Jibanti, cannot 
get a decree, because there is no specification of his shares in the plaint, seeffre 
also sound. The fourth issue must also be decided against the plaintiffs." 

Having therefore found the second and fourth issues against the plaintiffs, 
the District Judge reversed the decision of the Court of First Instance and 
dismissed the suit with costs. 

The plaintiff appealed to the High Court on the following amongst other 
grounds — (a) that the Lower Appellate Court was wrong in applying s. 78 
of the Land Begistration Act, 1876, to the case, as the plaintiffs were suing 
as putnidars to recover rent from the defendants as dur-putnidars ; {b) that the 
Court erred in dismissing the whole suit, as thereswas evidence as to the share 
of the plaintiffs in the Land Begistration Proceedings ; (c) that the transfer of 
Hemandri to the category of plaintiff did not bring the case within s. 22 of the 
Limitation Act, 1877, as it w%s not the case of a new plaintiff being added, and 
that the Court [764} consequently erred in holding any portion of the claim 
to be barred'by limitation. 

Baboo Mohtnt Mohun Boy for the Appellants. 

Baboo Ktssori Lai Sircar for tbe Bespondents. 

The judgment of the High Court (PIOOT and Banerjee, JJ.) was as 
follows : — 

In this case we think the District Judge was right in holding that as to 
the claim in respect oif 1292 and 1293 the suit is barred. 

When the infant was first made a party-defendan4, he was made a party 
in violation of the rflle applied in the case of Dwarka Nath Muter v. Tara 
Promnna Boy (1. L. B., 17 Cal. 160) cited before us and the suit was not pro- 
perly brought. When ha was made a party-plaintiff the claim in respect of 1292 
and 1293 was barred. It is not necessary to decide whether, if the suit in its 
original form had been properly framed, tbe change of the infant from a 
defendant into a plaintiff would have been in violation of the Limitation Act. 
Perhaps not. But he was not properly on the record at all ; and when he was 
made a plaintiff, after the claim had been barred, the effect of doing this was 
practically to institute a new suit. This was an attempt to evade the Limit- 
ation Act ; it cannot be done ; and as to the claim in respect of 1292 and 1293, 
the suit was properly dismissed. 

As to the operation of the Begistration Act, the correctness of the view 
taken by the District Judge depends, of course, on the question whether the 
putni on its being bought by the zemindar Aid or did not merge in the zemindar’s 
interest ; for if the suit is well brought by plaintiffs as putnidars, in which 
capacity they seek to sue as well as in that of zemindars, the Begistration Act 
does not apply. No authority has been shown us for holding that the doctrine 
of merger applies to such cases as this in India, that is, that a putni interest 
must merge in the zemindari interest if they come int<athe same hands, and we 
do not think that we should, for thfi first time, so far as we are aware, apply the 
doctrine to such a case. 

[765} We therefopoa hold that the suit was well brought by plaintiff's as 
putnidgirs ; that the Begistration Act does net apply, and that, as to the rent 
for 1294, the plaintiffs are entitled to a decree. To this extent we allow the 
appeal No order as to costs. 

H.T.H. Appeal allowed in part. 

• MOTES. 

( In the Indian Limitation Act, 1908, section 22 (2), the Legislature enacted thac," 
“Nothing in Rub-seotion (1) shall apply to a ct»se where a plaintiff is made a defend- 

ant or a defendant is made a plaintiff.” This overrules cases like 19 Oal., 760 ; 17 Mad., 12. 

bee also 18 Mad., 189 ! 88 Cal., 618 ; 38 C^., 829 \ 27 Oal., 640 ; 38 Oal., ^42 \ 22 Bom., 
672 ; 26 Goi., 286. See also 28 Gal., 744, as regards patwi leases.] 
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The 4th March, 1892. 

Fbbsbnx : 

Mb. Justice Pioot and Mb. Justice Macfhbbson. 

• * 

Nur All Dubash Defendant No. 1 

versus 

Abdul All Plaintiff.* 

CoiUrael m restraint of trade — Contract Act (IX of 1872), s. 27— 
Restraint of trade. 

Section 27 of the Contract Act does away with the distinction observed in the English 
cases between partial and total restraint of trade, and makes all contracts falling within its 
terms void unless they fall within its exceptions. The section was intended to prevent a 
partial as well as a total restraint of trade. 

A and B, two ghat serangs, entered into a contract with X and five others who carried 
on the business of dubashes at Chittagong for the purpose of carrying on their respective 
businesses in unanimity and not injuring one another's trade. The contract, which was to 
last for three years, provided, inter alta, that A and B were to act as ghat serangs only and 
do no service to ships in any other capacity ; that X and the other dubashes were to give A 
five vessels, secured by them, every year for him to act 4s ghat serang to ; and that A was 
only to act as ghat serang to the said five ships, and, with the exception of ships for which he 
Jiad previously acted as ghat serang, he should not act as ghat serang or do any other 
services for ships belonging to any one else. The contract also contained provisions as to the 
apportionment of the five ships .so to be given to A amongst the various dubashes, and 
amongst such, an agreement by X to give A the third ship he should secure. It also con- 
tained a provision for the payment of Rs. 1,000 as damages by any one breaking the 
contract to the person who should suffer L|^ the broaoh. 

In 8 suit by A against X, alleging a breach of the contract by the latter in not giving 
him the third ship as agreed, and claiming Rs. 1,000 by way of damages, X pleaded that the 
contract was void under section 27 of the Contract Act as being in restraint of trade. 

• 

(766] Held, that the contention was sound and that the suit must be dismissed. The 
consideration for the promisS by X to give the ship A was the agreement by A not to carry 
on any other bu-^iness than that of a ghat serang, and that only in respeot of his old ships and 
five agreed to be so furnished to him by the dubashes. The effect of this agreement was 
absolutely to restrain A from carrying on the business of a d&bash and to create a partial 
restraint on his power to carry on the business of a ghat serang, and whether or not (even 
had the latter stipulation not been illegal), the contract would have been void under the 
• provisions of s. 24 of the Act, by reason of part of the consideration being the undertaking by 
A absolutely to refrain from carrying on the business of a dubash, it was void for both reasons 
under the provisions o^s. 27, and A was not entitled to recover any damages under it. 

• Appeal fiom Order No. 160 of 1898, against the order of Baboo Upendro Ohunder 
Mulliok, Sulmcdinate Judge of Chittagong, dated the 20th Match 1891, reversing the deoxee 
of Baboo Bej^ Behary Mookerjee, Munsiff of that district, dated the 17th of April 1890. 

m 
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This was a suit for damages for breach of contract. 

The plaintiff and defendant No. 7 were ghat serangs and the other fix 
defendants were dubashea at Chittagong, and as they were all competing with 
each other, they entered into a joint agreement on the 27th August 1888, 
which was in the following terms : — 

** We, the persons Nos. 1, 2, 3, 4, 6 and G, carry on business as dubashea of European 
ships, and we the persons Nos. 7 and 8 carry on business as ships' ghat serangs. But there 
being no unanimity amongst us in respect of conducting the said business, wo injure one 
another. We therefore have entered into a mutual agreement and contract as follows ; and 
this contract .shall in force for three years : — « 

** !• — To secure ships, we, the dubashes Nos. 1, 2, 8 and 4, shall use one boat each, and 
we the dubashes Nos. 5«and 6 only one joint boat, and *none shall use, nor shall 
be at liberty to use, more boats. 

'* II.— Each of us shall get that ship which his boat shall catch, and shall supply her 
bazar and render other services to that ship ; and none of the rest of us shall get 
ihto that ship or render any services to her. 

** III. — He who is an old dubash to any captain, shall get that captain's ship and render 
her services. Even if any of the rest of us catch such ship he shall give her up. 

** rV. — If any of us catch a ship, and her captain, refusing to avail of the servioos of the 
person who has caught his ship, agrees to avail of the services of any other of us, 
then the person who has caught the ship shall ginjg her up in favour of the per- 
son whose serfices the captain is willing to avail of, and the latter shall do her 
services ; but he to whose hands such a ship shall pass, shall in lieu of that ship 
give to the person who first caught her another ship similar to that one. 

• [«7] V. — Those of the steamers belonging to Turner, Morrison and Co. and Haji Isak 

and Co. that sh|ll call at this port shall be given to Yakub All, dubash No. 1, even 
though the same may be caught by any one else of us. None of thereat of us 
shall do services to these steamers. 

** VI. — We the dubashes Nos. 2 and 3 shall give two jute vessels every year to the dubash 
No. 1 to act simply as their 'stevedore, and shall ourselves do all other services to 
those vessels. Accordingly I, the dubash No. 1, shall do no services to these 
vessels except as stevedore, nor shall sell them stores. With reference to the said two 
ships to be given, it is to be stated here that I, the dubash No. 2, shall give the 
said dubash No. 1, the vessel, not being a rice vessel, that I may get after getting 
three ships, and so I, the dubash No. S shall give to the said dubash No. 1 the 
vessel not being a rice vessel, that I may get after getting twu ships. 

** VII. — We, the persons Nos. 7 and 8, shall act as ship’s ghat serangs only, and shall do 
no services to ships in any other capacity. 

Vni. — We, the dubashes Nos. 2, 4, 6, and 6, shall give five jute vessels every year to 
the ghat serang No. 7 to act as their ghat serang. I^ ghat serang No. 7, shall act 
only as ghat serang of the saM five ships, but shall not get into or do any sorvioes 
to ships belonging to anybody else ; provided that none shall be at liberty to take 
any objection to doing services to my old ships. 1, the dubash No 3, alone 
shall give four jute vessels every year to the ghat serang No. 8 to act as their ghat 
serang ; and accordingly I, the ghat serang No. 8, shall do no services to the said 
four ships except as their ghat serang, and shall not get into ships belonging to 
anybody else ; provided that none shall be at liberty to take any objection to my 

• doing services to my old ships. ^ ^ 

IX. — It is to be noted here that 1, the dubash No. 2, shall give the next ship after the 
first ; I, the dubash No. 4, the next ship after the second ; I, the dubash No. G, the 
first ship ; and I, the dubash No. 6, the first two ships, — in all flv| jute vessels, 
to the ghat serang No. 7 to act as their ghat serang.^ 
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X. — We all of tts ahall fullf oanry out aodaofc upon tbe above terms* It any qf' xm 
^ disregard or violate any of the said terms, he who shall oommit saoh violation 

shall pay Bs. 1,000 as damages to the person who may sostain loss in oonsegoenee 
of saoh violation ; and the person who shall sustain such loss will be at liberty to 
recover the same by a law suit, to which no objection on the part of anybody 
shall be allowed. 

“ C768] To the above offoot we give in writing this deed of agreement to remain in force 
for a period of three years — 27th August, 188B, corresponding with the I2tb Bhadro 1250 
Maghi.” 

In this agreement the plaintiff and the defendant No. 1 were respectively 
mentioned and referred to as ghat serang No. 7 anddubash No. 4. And the 
agreement was duly executed by them and hy the other six defendants, who 
were referred to in the agreement as dubashes Nos. 1, 2, 3,6, and 6 and ghat 
serang No. 8. ^ 

The plaintiff sued Nur Ali Dubash, defendant No. 1, to recover the sum of 
Bs. 1,000 as damages for breach of the terms of the agreement, and he added 
the other parties to the agreement as pro forma defendants. The plaint stated 
that since the execution of the agreement defendant No. 1 had got two ships, 
and after them a third, called the Madagascar, of which, in accordance with 
clauses VIII and IX of the agreement he, the plaintiff, was entitled to act as 
ghat serang, but that the defendant No. 1 had wrongfully refused to allow him 
to act as such, and had himself acted to that ship both as dubash and ghat 
serang, making a profit of not leas than Bs. 1,200 in the latter capacity only. 
That after the Madagascar defendant No. J had got two other ships, both of 
which he had also refused to give to the plaintiff. That by reason of the 
agreement he, the plaintiff, was unable to secure employment as ghat serang, 
and that but for it he might have got employment as ghat serang and dubash of 
a number of ships, and made a profit of more than Be. 1,000. The plaintiff 
accordingly contended that he was entitled to recover the sum of Bs. 1,000 as 
and hy way of damages under clause X of the agreement. 

« Defendant No. 1 alone appeared and disputed the plaintiff's claim. In 
his original written statement he set out that, in accordance with the terms of 
the agreement, he was bound to give the plaintiff the third ship he secured. 
That such ship was a barque of 1,000 tons, called the Camperdown, which 
he had offered to the plaintiff, but that the plaintiff would not take it. That 
the Madagascar was a vessel of '2«000 tons, and being the fourth ship secured 
by him, he was not bound to give it to the plaintiff, and that the latter was 
therefore not entitled to the damages he sought, there having been no breach 
of the agreement [769] on his part. Subsequent to filing his written state- 
ment, defendant No. 1 filed a petkiion asking leave to raise the additional 
defence that the contract was illegal, and that the suit should be dismissed on 
that ground. * c 

At the hearing in the Court of First Instance three issues were framed, 
two of which related to the questions of fact raised in the pleadings, the third 
|[^Qg — the reement legal, and^can it be enforced ? * 

Tue Munsif only dealt with the last issue, upon which the material 
portion of his judgment was as follows : — 

The agreements with which we are concerned in the present suit are 
those contained in q^auses VII, VIII, and IX of this deed. Under clause VII 
plaintiff agreed not to carry on any another boeiness besides that of a steve- 
dore. By the terms of clause VIII defendants Nos. 1, 2, 3 and 4, who are 
all dttbasheij^ agreed to give five jute ships to plaintiff every year for stevedor- 
ing, and the latter agregd not to do any work in any other ship with the 
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excaption of his old ships. By clause IX defendant No. 1 agreed to give to 
plaintitf the third ship he would be able to secure. Clause X provides penaii^ 
ties for non-performance of the stipulations contained in the deed, and also that 
the agreements are to remain in force for three years. 

"Now, it is suiiiciently clear that the defendant's promise to make over 
a ship to plaintiff for stevedoring work, was the agreement made bv the latter 
not to carry on any other business besides that of a stevedore, and also the 
agreement on his part not to do stevedoring work in respect of any ship except 
the one to he given fiim by defendant The effect of these agreements was to 
absolutely restrain plaintiff' from carr\ing on the business of a diibash, and also 
to create a partial restraint- upon his power to carry on the business of a 
stevedore. 

Now, agreements, even in partial restraint of a trade or business, are 
rendered void bv s. 27 uf the Contract Act. The High Court has repeatedly 
laid down this view of the section iMadhuh Ohundpr Pommanick v. Rajeoo- 
viar Doss (1^ B. L. li., 76) , Thp limhmaputra Tea Company Ld. v. Scarth 
(T L. R , rt Cal 645)]. Plaintiff‘’s vakil pointed [770] out a i3recedent from 
English cases fC'o//77/.s* v. Loch* (h K., 4 \pp Cas., 674) | quoted at page 87 of 
Sutherland’s Contract Act The paragraph runs thus • Agreements in 
restraint of trade are against public policy, and void unless the restraint they 
impose IS partial only, and reasonable in lelation to the objects of the contract, 
and also unless they* are made upon a real and bond //V7/> consideration. When 
the object oi an agreement is to parcel out the stevedoring business of a parti- 
cular port amongst the parties to it, and so to prevent competition, at least 
amongst tlieinselves, and also it msv be to keej) up the price to be paid for the 
work, such an agreement is not invalid, if carried into effect bv provisions 
reasonably necessary for the purpose, thougli the effect of them might be to 
create a partial restraint upon the power of the parties to exercise their trade.’ 
The facts of this case are not clearly set out, and it cannot he said that it 
was similar to the present case , and besides, there is material difference between 
the English law and the Contract Act in the mattei of agreements in 
the partial restraint of trade The English law may allow reasonable and 
partial restraints, but the Contract Act does not. 

" Now, the agreements on the jiart of the plaintiff as contained in clauses 
YII and VIII of the deed being void, there is no consideration for defendant’s 
agreement to make over a ship to him for^stevedore’s work, and the contract 
cannot be enfoiced. Plaintiff is tlierefore not entitled to any damages. In 
this view I do not think it necessary tn enter into the other issues.” 

The suit having been dismissed with costs by the Miinsif, the plaintiff 
appealed. After stating the facts the Subordinate -ludge observed as follows ; — 
“ The defendant did not object in Ins first wrjjbten statement that the 
contract was illegal, hut afterwards a petition was put in as a supplemental 
defence, obiectiug against the legrditv of the contract and relying on section 27 
of Act IX of 1H72, aii^ the Munsif has dismissed plaintiff’s suit on that 
ground only ^ , 

" This section runs thus : - ‘ Pjvery agraoment bv which any one is res- 
trained from exercising a lawdul jjrofossion, trade or business of any kind, is to 
that extent void ’ • 

. [771] “ These words do not mean an absolute restriction, and are intended 
to apply to* a partial restriction - a restriction limited to some particular place. 

" Let us now see whether the busmefss of stevedores or provision suppliers 
of ships which chance to visit port towns such as Chittagong is a^ trade within 
the meaning of the law. I think the work or business of stevedores does not 
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oome within the purview of trade described in the law ; besides, there was 
kwful consideration tor the contract, the plaintiff foregoing all gains and profits 
of other ships, whose benefits the defendants are to enjoy. Again, the patting 
a stop to the dissensions, quarrel, and the consequent loss to the competitors 
was a reasonable contract, and as such enforceable in law. An agreement the 
result of which is to create a monopoly and deprive the public of the benefit of 
competition is not illegal [l7i re Carew's Estate (26 Beav., 187), Sugden’s 
Vendors and Purchasers, 14th Ed ,’ page 11. See also Collins v. Locke (L. B., 
4 App. Cas , 674), and section 65 of the Contract Act.] It is clear, therefore, 
that the agreement relied on by the plaintiff does not come within the meaning 
of 8. 27 of Act TX of 1872. There was no lawful profession, trade, or business. 
What the plaintiff gave up was a sort of his goodwill of the business of steve- 
dore in respect of ships coming to the port of Chittagong ; the text is that the 
restriction must not he greater than the profj,ection of the person interested 
requires, or such as to inflict injury on the public. Here no such thing existed, 
BO that the agreement would go against public policy. li hoi^ever, proceed 
upon the principle that s. 27 does not apply to the business of a c^evedore at 
Chittagong. The ludgment of the lower Court is set aside, and the case is 
remanded to be tried on its merits , the costs will abide the ultimate result." 

Against the order of remand the defendant No. 1 appealed to the High 
Court. 

Moulvie Seraj -id- Islam for the Appellant. 

Moulvie Mahomed Yusuff for the Beapondent. 

The judgment of the High Court (Pigot and Macpherson, eTJ ) was as 
follows . — 

The plaintiff sues upon an agreement entered into between him and all 
the defendants. His claim in this suit is made against [772] defendant No. 1 
alone, the other defendants being made parties pro formd. 

Plaintiff and defendant No. 7 are ghat serangs or stevedores, and defend- 
ants 1 to 6 are dubashes at the port of Chittagong. The plaintiff says that 
there being competition between plaintiff and the defendants, they sustained 
serious losses in their respective business, and hence they entered into an 
agreement dated 27th August 1888. 

The plaintiff’s case is that under that agreement the defendant No. 1 
became bound to allow the plaintiff to act as ghAt serang of a certain ship, the 
Madagascar, which arrived at Cliittagong, and of which defendant No. 1 
was dubash , that defendant No. 1 refused to allow plaintiff so to act ; that this 
refusal caused loss to the plaintiff ; and that defendant No. 1 thereby became 
liable under the agreement to pay^the plaintiff Bs. 1,000 as damages for this 
breach of it. 

The defendant No.^ 1 contended (hesi4es other defences which were not 
gone into) that the contract was illegal, and that the suit could not be maintained. 
The Munsif held that the consideration for the promise sued on consisted of 
an agreement by the plaintiff which was, as being irf restraint of trade, illegal 
under s. 27 of the Indian Contract Act ; that the defendant No. Ts agreement 
was therefore made without consideration, and dismissed the suit. 

The Subordinate Judge set aside the judgment of the Munsif and remanded 
the case for a trial on the merits. The appeal is against this order. « 

The agreement upon which the suit is brought contains divers stipulations 
between the dubash parties to it, regulating, as between themselves, their 
competition for the custom of ships arriving in the port, which need not be 
referred to Sere. The articles of the agreement material to the present case 
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aB affecting the gbftt serang parties, are Nos. VII, YIII, and IX, in which 
plaintiff is referred to as ghat serang No. 7, and, defendant No. 1 as dubaah 
No. 4. They are as follows >-{Set out ahove.) 

It should be noticed that it was part of the defendant’s case, on which an 
issue was raised, that the Madagascar was not, in fact, within the meaning of 
the agreement, the “ third ship ” contemplated by it, hut a fouitb ship, plaintiff 
having refused the third. [7733 ^bis question of tact has not of course been 
decided, the Munsif having held that the agreement as to the " third ship " was 
itself without consideration and could not be enforced by suit ; and the appeal 
is upon that question alone. 

We agree with the Mupsif, and, tor the reasons given by him, we think 
the consideration for the promise by defendant No. 1 to the plaintiff contain- 
ed in article IX was the agreement bv the plaintiff in articles VII and VIII , 
and that the effect of those articles was absolutely to restrain the plaintiff from 
carrying on the business of a dubash, and also to create a partial restraint 
upon his pomr to carry on the business of a stevedore As to the first, nothing 
need be said; as to the second, the case of OoUms v. Locke (L. B., 4 App. Gas., 
674) shows (were authority needed for the proposition) that the plaintiff's 
agreement ** to act only as ghat serang of the said five ships ” and not to " do 
any services to ships belonging to anybody else” (save his old ships), was in 
partial restraint of trade in the strict legal meaning of the expression. 

The case of MadJiub Chunder Poramamck v Bajco^mr Doss (14 B. L. B., 
76) lays down that in s. 27 of the Contract Act, it was intended to prevent 
not merely a total restraint from carrying on trade or business, but a partial 
one. That decision has been always followed. In the last case in which it 
has been referred to [Mackenzie v. Striramiah (I. L. B., 13 Mad., 472)] , 
Handley, J.. though declining to apply the principle in the particular case before 
him, thus summarises the decisions as establishing “ that s. 27 of the Indian 
Contract Act does away with the distinction observed in English cases 
following upon Mttchel v. Reynolds (1 Sm. L. 0., 9th Ed., p. 43U) between 
partial and total restraint of trade, and makes all contracts falling within the 
terms of the section void, unless they fall within the exceptions. ” 

We think the decision of the Subordinate Judge cannot be sustained on any 
of the grounds on which he bases it, so far as we are able to appreciate them. 
There was in the agreement before us a partial restraint upon the exercise of a 
perfectly well-known trade or business : this was under the law void, as it did 
not come within any of the exceptions to the Act. 

[774] It is not necessary to consider the effect of s. 24 of the 
Contract Act upon the case ; whether, even had the stipulation in partial res- 
traint of trade not been illegal, the defendaifts' agreement would not nevertheless 
have been void, part of the consideration for it having Jpeen the undertaking by 
the plaintiff absolutely to refrain Yrom carrying on the business of dubash: 
probably that would be the proper construction of the contract. 

The appeal is alio we<^, the order of the Subordinate J udge is set aside, and 
the decree of the Munsif dismissing the suit restored. Appellant to have his 
costs throughout. 

Appeal allowed. 

H. T. H. 


HOTSB.. 

[ .See alao4l697) 22 Bom., 861.] 
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APPELLATE CIVIL 


The Hrd May, 

Present : 

Mk -Justice Prinsep and Mr. Justice Beverley. 


Dinobundhu Roy and otheis Defendants 

vcrhUb 

\V C. Bonerjec and another (Plain tiffs) and others (Detendants )' 

Landlord intd lenaiU -Transfer oj tenure --Contract reyardii^^ansfer^ 
of tenure —Benyal Tenanry Act {VIII of ISbD), s 


A transfer of a tenure made in terms ot the pri)vmioiH of the Heiif^al Teiianoy Act of 
1885 IS not binding on the lanah^rd if there be a contiact between the Lindlord and the 
tenant that the transfer shall not be valid and binding until seeiiiity to the satisfaction of 
the bindlordbas been lurniS\bed by the transferee, and such seuunt\ hns not liecn furnished. 
The tenant is still liable for the rent * 


The plaintiffs as ntourmi mokuraridars of certain mouzas sued tfie defendants 
for arrears of rentfov the years 1298 to 1296 Defonc^ant No. d was tlie widow 
of one Shib Narain Roy, who on the 7th Chait 1279 (19th May 1H72) exe- 
cuted in the plaintiffs’ favour a dar-Niokuyan kahuJivab foi tlie said mouzas. 
Thekabuliyat contained, amongst others, tlie tollowing provisions — “ Jf the 
talook hypothecated as security he sold f(»r arrears of rent, then witliin 15 days 
the lessee shall give fresh security to be apnroved hv \ ou Failing that, you may 
take khas possession until satisfactory security he given Duf -nioknrai i right is 
transferable by sale, etc., but if my vendee does not. furnisli to your satisfac 
tion security t775j in due course, such sale will not be valid, and you will not 
be bound to recognize ic. ” 

On tbe 27th Asar 1295 (lOth -JSily IHHH) the defendants, wh.") were mem- 
bers of the same loinb family, by a registered deed of sale transferred their 
rights to one Ram Jibun Ghosal. Ram Jihmi neither gave noi offered any 
security to the plaintiffs. Notice of the trausfe , after registration, was given 
to the plaintiffs bv the Collector, arill the lamllord's fee was also sent to them. 
Defendant No. 5, after 4 the institution of the suit, deposited theirents for tbe 
years 1293 and 1294, and ]oineci the other defendants in a plea of non-liability 
for the rents of the subsequent ^years, because she and the other defendants 
had transferred their interest to Ram Jibun Ghosai by the registered deed of 
sale of the 27th Asar 1295. • 

The Subordinate Judge found that the transfer to Ram Jibun was a mere 
benami transaction, that the plaintiffs had in no way recognized it, and were 
not bound to do so. He consequently gave the plaintiffs a decree for rent for 
the years 1295 andM296. 

* Appeal from Appellate Decree No. 671 of 1891, against the decree of J. Pratt, Esq 
District Tudge of Midnapore, dated the .31st of January 1891, affirming the decree of bSu 
J uggobundhc^Gangooly, Subordinate Judge of that district, dated the 19th of July 1890. 
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• On appeal bhis decision was upheld by fche District Judge, who agreed with 
the Subordinate Judge that the transfer was one which the plaintiffs were jj^ot 
bound to recognize, and in fact never recognized. 

The defendants Nos. 1, 6, 7, and 8 appealed to the High Court. 

Baboo Srinath Das and Baboo K/shen Dyal Boy for the appellants. 

Mr. H. E, Twidale and Baboo Umakali Mookerjee for the plaintiffs, 
respondents. 

The judgment of the Court (Pkinskp and Bkvehlev, JJ.) was as 
fhllows : — 

The plaintiff’s, landlords, contracted with the defendants, tenants, that 
they wore at liberty to make a transfer ol the under-tenure given to them, but 
that, unless tho transferee furnished security, they (defendants) were not to be 
absolved from liability , in dther words, the sale would not he valid, and the 
plaintiff's ^Ir^ld- not be bound to recognize the transferee 

^ It seeHm that, notwithstanding this contract, the defendants have sold the 
tenure bo one Rain Jibun by a registered document, and that the formalities 
prescribed by s. 12 ol the Bengal Tenancy (.776] Act have been ohservea , that 
IS to say, the Registration Officer has received and sent the “ landlord’s fee ” 
as prescribed by that section. Notwithstanding this, the transferee. Ram 
flihun, has not furnished security, and the plaintiffs, landlords, therefore, in 
accordance witli the terms of the kabuliyat executed^ by thoir under-tenants, 
the transferor-del’enJants, have refused to recognize tho transfer. 

It is contended, in appeal, that all the preliminaries required by the 
Bengal Tenancy Act having been observed, tlio transfer became valid notwith- 
standing any contract made with the landlords to the contiary. 

We do nob find that the Bengal Tenancy Act contains any provision to 
this effect. It iiierelv provides that a permanent tenure shall, subiect to the 
provisions of that Act, he capable of being transferred in the same manner 
and to the same extent as other immoveable property It then provides that 
no such tiansfer shall be made, except bv a registered instrument, and next it 
provides that the Registering Officer shall not register any document of 
transfer unless the landlord’s fee is deposited with him, and that, on such 
deposit being made, he shall send it to the landlord. But it nowhere provides 
that such a transfer between the parties shall he valid and binding on the 
landlord if he should have made a contract with tho transferor requiring 
certain other conditions such as there are in the present case. Section 178 
does not deal with this matter, and therefore it must he dealt with under the 
ordinary law of contract. The appeal mast, therefore, he dismissed wuth costs. 

C. D. 9 . .9 Appeal dismissed. 
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APPELLATE CIVIL. 

The 9th May, 1892. 

Present : 

Mr. Justice Pkimsep and Mb. Justice Banbbjek. 

Jagan Nath Das Plaintiff No. 1 

versus 

Birbhadra Das and others Defendants.'* 

Limitation Aet (.^Po/ 1877) Sch. II, Arts. 120 and 124— Hhebait 
nominated to office, limitation to smt hrought^o oust — Suit to oust a 
shehait from office, the appointment to which is made by nomination, 

A suit to oast a shobait from his office » the appointment to which has made by 
nomination, i.s one for which no period of limitation is [777] specially proved, and^iB 
therefore governed by Article l^Of of Schedule II of the Limitation Act. 

The plaintiff, as shebait of a certain Hindu endowment, instituted a suit to set aside 
certain leases and alienations created by one who had formerly been shebait, but who it was 
alleged had relinquished and abandoned the office, on the ground that such leases and aliena- 
tions were void and not binding on the endowment, and he sought to obtain Khas possession 
of the lands occupied by the d^endants under such leases and alienations Although it was 
admitted that the plaintiff had held possession as shobait, and managed the properties con- 
nected with the endowment for more than ten years, on the nomination of the Hindu 
residents of the locality, the defendants put the plaintiff to proof of his title as shebait. The 
lower Courts found that the plaintiff had failed to prove his title, and, holding that on 
this ground he had no locus staud%, dismissed the suit. 

Held, that as a suit to oust the plaintiff from his office would have been barred by limi- 
tation, by reason of his having held the office for a period exceeding that provided by the 
law of limitation, he ha 1 acquired a complete title for the purposes of any litigation con- 
nected with the affairs of the endowment, and that the suit had been wrongly dismissed on 
the ground that the plaintiff bad failed to prove his title. 

In this case there were originally three plaintiffs, of whom the principal one 
Jagan Nath Das, plaintiff No. 1, alone preferred this appeal to the High Court. 
The suit was to set aside certain alleged perpetual leases purporting to have 
been granted by one Bam Ghunder Nandha, who had admittedly been a former 
shebait of the endowment to which the lands covered by such leases 
belonged. Plaintiff No. 1 claimed in his capacity of shebait. He alleged that 
Ram Ghunder Nandha, the former holder of the office, while leading a vicious 
life, had disappeare d long J jef ore 1286, and had not si nce been heyd of ; t hat 

* Appeal from Appellate Decree, No. 777 of 1891,*again8t the decree of Baboo Bulloram 
MuUick, Subordinate Judge of Cuttack^ dated the 18tb of February 1891, affirming the 
decree of Baboo Khettor Mohun Mitter, Muiisif of Balasore, datej the 6th of September 1890. 

t[Art . laO r _ _ 

Penod of limi- Time from which period begins 
Description of suit. tation. to run. 

Suit for which no period of limi- Six vAars When the right to sue accrues.] 

tation is provided elsewhere in this 
schedule. 
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he, Jbhe plaintiff, with the sanction of the District Collector, had been nominat- 
ed as shebait by the generals public m the year 1287, since which time he ]^d 
been in possession of the properties belonging to this endowment and duly per- 
forming the duties of his office. 

The other two plaintiffs claimed as tenants of the lands in suit, and the 
plaint contained a claim for damages for the value of certain paddy grown on 
the lands, which it was alleged had been cut and misappropriated by the 
defendants. As their claim was dismissed by both the lower Courts, and 
they did not appeal to the High Court, it is unnecessary to refer further to 
that portion of the case. 

[778] The defendants, in answer to the case ofjjflaintiff No. 1, pleaded, 
inter aha, that according to custom only Brahmins and Baistahs could be 
eligible for the office of the shebait in question, and as the plaintiff was neither 
the one nor the other, he had no locus standt, and could not maintain the suit. 

Numerros issues were 6xed for trial in the Court of First Instance, amongst 
th^m one fhlatingibo the abovementioned plea, which alone was decided by the 
lower Courts. In consequence of the course so adopted by those Courts, as 
well as the question upon which the decision of the High Court turned, it 
becomes immaterial for the purposes of this report to refer to the remaining 
issues, or to the facts bearing on the merits of the case. As regards the issue 
referred to above, i]i is only necessary to state that it was admitted that the 
plaintiff No. 1 had held the office of shebait for more than ten years, but 
although it was contended on his behalf that this fact precluded the defendants 
from questioning his title, both the lower Courts held that this could not be 
so, and decided the issue in favour of the defendants, and, without going into 
the merits of the case or the other issues raised, dismissed the plaintiff No. 1 "r 
suit with costs. 

The plaintiff No. 1 appealed to the High Court. 

Baboo Monmotho Na^/i Mittei' for the Appellant. 

Baboo Jagnt Chunder Banerjee for the Respondents. 

The Court (Prinsep and BANER.r£E, JJ.) delivered the following judgment: 

In this case the plaintiff, as shebait of a certain Hindu endowment, sues 
to set aside certain leases and alienations created by a person who, he says, has 
relinquished and abandoned the right of s|^obait, and consequently he asks to 
obtain khas possession of the land occupied by the defendants under such title. 

The defendants put the plaintiff to the proof of his title as shebait, and 
on failure of such proof the suit haslieen dismissed. 

It has been admitted that the plainti^ has held possession as shebait, and 
managed th#propeitie8 connected ^ith the endowment for more than ten years, 
on the nomination of the Hindu residents of the locality. It has not been 
shown that there is any local custom or authority for such appointment, and we 
may dismiss the suggestion that the appointment was made by the Collector, 
[779] for it does not appear that anything further was done tlian that the 
appointment made was notified for the information of the Collector. It has 
been contended before us in second appeal, as it was contended in the lower^ 
Courts, that inasmuch as a suit to oust the plaintiff from his office as shebait 
of this endowment is now barred by limitation, it was cM>t competent to the 
defendants to call upon the plaintiff to prove the validity of his title. 

We can find no direct authority for limitation in such a suit as this. The 
suit is for possession of an office, the appointment^o which is madd by nomina- 
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tion. The Law of Limitation, Schedale II, Article 124\ provides for a suife for 
possession of an hereditary odice, and, if the appointment to the office of 
shebait in the present case had been by succession thiough inheritance, a suit 
for possession of such office would be covered bv that article. Any suit to oust 
such a person as the plaintiil from his office as shebait would not necessarily 
be a suit for possession of immoveable property, or an interest in immoveable 
property, because, hv the nature of the endowment, the title rests with the idol, 
and the plaintid would occupy at most the position of trustee or shebait for 
the purpose of perfoiming the duties and managing tlie affairs of the endow- 
ment. We have, therefore, after much consideration, come to the conclusion 
that the suit should be regulated by Article 120, Schedule II of the Limitation 
Act, that IS to say, thaAla suit to oust the plaintiff from his office would be a 
suit for which no period of limitation is speciallv provided. If, therefore, no 
suit could bo brought to oust the plaintiff by reason of his having held the office 
for a period of ton years, that is, a period exceeding that provided hy the law 
of limitation, lie would acquire a complete title for the purposes of any litiga- 
tion, or anything connected with the affairs of the endowlnent. vWo think, 
therefore, that the suit has not been properly dismissed bv the lower Courts, 
and we accordingly direct it to be tried on the merits, that is to say, wliether 
the leases and alienations which the plaintiff seeks to set aside are void as 
against the endowment. The case will he remanded to the lower Appellate 
Court and the costs will abide the result. 

C. D P. Appeal alloired and case remtuuied. 

MOTES. 

(Where the suocftssion is by nomination Art 120 applies , 10 Cil , 770 , 20 Mvl . Ill, 
when it h> iiiliuritiince Art 124 would «ppl> ; 25 Cal , ‘154 also 18 Mad., ‘342 ] 


•I Art. ]24~ 

Deacription of suit. 


For posfleBHion of an hereditary 
office. • 


period of limi- 
tation 


Twelve years. 


Time from which period begins 
to run. 

i When the defendant takes possession 
of the office adversely to the plaiatifi. 

Explanation . — An hereditary office 
r possessed when the profits thereof 
are usually received, or (if there are no 
profits) when the duties thereof are 
usu ally performed . 3 
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[780], APPELLATE CIVIL. 

The JOth May, 1892. 

Present : 

Mr. Jitstice Prinsep and Mr. Justice Banerjee. 


Moti Sahu and another Plaintiffs 

rerm<t 

Chhatri Das and otliers Defendants.'* 


[jim}tation — Vlanit irtRufficienihj ^tampod — Practice— Date of institution 
of suit — Presentation of plaint insutficAently stamped — Court-fees, 
payment of requisiHe, on a date subsequent to that on which 
•plftint was pie.sented, effect of, on period of limitation. 

The daU' of the la^titution of .i suit should be reokonr-‘d from the date of the presentation 
of the plaint, and not from that on which the requiRite Court- fees are Hubsequently put in, 
HO as to make it admissible as a plaint 

Hkinnet v Orde (T L R , ‘2 All , *241 , L. R , fi I. A., 12r») and Chennaiypnv. Rnghwnatha 
(I. Ij R., 15 Mad , 29) relerred to. lialkmatt ftm v. Gobind Nath Tiirari (I. L. B., 
12 All., 1-29) not followed 

The question laised^ in this appeal was, wliether r suit had been properly 
dismissed as barred by limitation, on the ground that the plaint had not been 
properly stamped within the period prescribed by the Limitation' Act. 

The suit was instituted by the plaintiffs to set aside an order under 
8.281 of the Civil Procedure Code, paRS 0 <l on the 11th May 1889, disallowing 
their claim for declaration ot their title and for possession. In the plaint, the 
1 1th May 1889 was fixed as the date when the plaintiffs’ cause of action accrued. 
Tlie plaint was pi evented on the 10th May 1890, and on the same date the 
following endorsement was lecorded on it . “ This day the plaint is presented, 
and it is found that it is presented on an insufficiently stamped paper. The 
pluintiffs are theiefore ordered to nav the proper Court-fees within the 
27th Max ” The proper Court-lees wcuh ])aid on the 27th May. 

It was contended on helialf of the defendants that the suit was barred by 
liniitiition, because the deficiency in the Qourt-fee, payable on the plaint, had 
not been paid up within one ve.ii Irom the date of tlie order reiecting the plain- 
tiffs’ claim. 

(78l j Both the Lower Courts# relying on the ruling of the Full Bench of 
the Allahabad High Court in the case of iialkarmi Hat v Gohind Nath Tiwaii 
(I L R., 12 All, 129) dismissed the suit as barred h'x limitation, on the 
grounds that, when the plaint \v«s piesented on the iOth May, it was not in a 
condition in which it could have been receded, filed, or used as a plaint in the 
case, that the oider ol jjie 10th May endorsed on the plaint was not an order 
in accordance with the pniviaions of section ^28 of the Court-fees Act of 1870, 
and tlierefore. the payment of the proper Court-fees on the 27th May could not 
have the retrospective effect of giving validity to the plaint on the 10th May, 
and that, therefore, the plainr, had not been properly stamped within the 
p^iod of one >ear, prescribed by the liimitation Act for suits of this 
description. * 

• Appc^iil from AppolLito TVcreo No S51 of * 1891, ngainsti the decree of P. Taylor, Esq., 
Dihtiriot Judge of Pnriioa, <lsit»*d the 11th of March 1891. affirming the decree of Baboo Srihuri 
Lahiri, Munaif of Arana, dated the 27th Octobfr 1890. * 


. 9 CAL— 192 
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The plaintilfs appealed to the High Court. « 

Baboo Kuroona Stndhu Mukerji for the Appellants. 

Moulvie Syud Shamsul Huda for the Bespondents. 

The judgment of the Court (Prinsep and Banbbjee, JJ.) was as follows 

This suit has been dismissed by both the Lower Courts as barred by 
limitation, because the plaint was not properly stamped within the period 
prescribed by the law of limitation for presenting a suit of this description. 

The Lower Courts have followed the judgment of a Full Bench of the 
Allahabad High Court in the case of Balkaran Rai v. Gobind Nath Tiwan 
(1. L B., 12 AIL, 129). That case, we may observe, is not on all fours with 
this case, as the document concerned was a memorandum of appeal presented 
to the High Court itself , whereas m the case before us it is a plaint. However, 
several of the grounds upon which that case was decided are applicable to the 
present case. We may, at the outset, refer to the' case of Chennappa v. Raghu- 
naiha (1. L R , 15 Mad , 29), in which disapproval is expressed bf that deci- 
sion of the Allahabad Court, and a contrary rule of practice is laid down. We 
may also observe that, although the practice of this Court has varied, it has 
not been in accordance with the praetice laid down by the Allahabad Court. 
We are of opinion that the decrees of the Lower Courts in this case cannot be 
maintained. 

[782] The plaint was received on the 10th May 1890, and an endorse- 
ment was recorded thereon to the following effect : — “ This day the plaint is 
presented, and it is found that it is presented on an insufficiently stamped 
paper. The plaintiff's are therefore ordered to pay the proper Court-fees 
within the 27th Mav ” Now, it so happened that, when the Court-fees were 
paid on the 27th May, it was found that the suit was then barred by limita- 
tion, and on this ground the suit has been dismissed That the Courts are at 
liberty to extend the period for completing all formalities requisite to make a 
plaint a regular plaint, so as to be registered in the Court to which it is 
presented when it is written on a paper insuthciently stamped, is shown by 
section 54 of the Code of Civil Procedure. Clause {b) of that section enables a 
Court to fix a time within which the requisite stamped paper is to be furnished, 
and provision is made that, if this indulgence is not taken advantage of, the plaint 
shall be rejected. If tiie requisite stam]>ed paper is put in, and the plaint is 
otherwise regular, it is admitted and registered. Section 4 of the Limitation 
Act requires that every suit shall ^be instituted within the period prescribed 
therefor bv the second schedule to that Act, and the explanation sets out that 
(for purposes of limitation) a suit is instituted in ordinary cases wlien the 
plaint is presented to the proper officer Viere is thus a distinction recognized 
between the presentation of a plaint ivithin the terms of section 48 of the Code 
of Civil Procedure, and its admission, after all requisite formalities, including 
the payment of the necesSary Court-fees, shalj hive been completed. Section 
6 of the Court-fees Act declares that no document of any of the kinds specified 
by the Act shall be filed, exhibited, or recorded in any Court of Justice, or shall 
be received by any public officer, unless, in respect of such document, there be 
paid a fee of an amount not less than that indicated bv the first or the second 
schedule as the proper fee for such document ; and section 28 declares that no 
/looument which ought to bear a stamp under that Act shall be of any validity, 
unless and until it is properly stamped, that is to say, unless a plaint bears a 
proper stamp within*the terms of the Court-fees Act, it shall not be admitted 
or registered, nor shall it forifl the subject of any proceedings against any 
of the parties. It also declares that if any such document is, through mistake 
or inadverteftce, received, filed, or used in any Court or office without 


970 



* SBESAAT U08A1N & 0 . V. 8ASI KAB &c. [1892] l.L.R. 19 Cal. 789 

[78S] being nroperly stamped, the presiding Judge or the head of the office 
may, if he thinks fit, order that such document be stamped as he may direct. 
In these terms we think the Court Fees Act gives efi'ect to the object of s. o4 
of the Code of Civil Procedure, and it further declares that, on such document 
being stamped accordingly, the same and every proceeding relative thereto 
shall be as valid as if it had been properly stamped in the first instance. By 
this we understand that, if afterwards a document shall have been properly 
stamped, it is as valid as if it had been properly stamped in the first instance. 
We think that the terms of s. 4 of the Limitation Act and its explanation, and 
8. -28 of the Court Fees Act, show that this suit cannot be properly barred by 
limitation. We may further refer to the case of Sknwer v. Orde (I, L. E , 2 
All , 241 , L. E., 6 I. A., J26) decided by their Lordships of the Privy Council, 
in which, in a somewhat analogous case, it was held that the date of the insti- 
tution of a suit should be neckoned from the date of the presentation of the 
plaint, and not from that on which the requisite Court-fees w^ere subsequently 
put in, so as to ihake it admissible as a plaint. Under such circumstances, we 
feel ourselves unable to follow the judgment of the Full Bench of the Allahabad 
High Court, and we accordingly set aside the judgments of the Lower Courts, 
and remand the case to be dealt with on the merits The costs will abide the 
result. 

Appml allowed and case remanded, 

C.D.P. , * 

^ NOTES. • 

[The Legislature in the G P.G , 1908, soc 149, gave statutory authority to the view in this 
and other cases of the Galcutta, Bombay and Madras High Courts, and tho Punjab Ghiof 
Court~(189‘i) VJ Cal , 780 . (1893) 20 Cal , 41 , (1900) 27 Cal., 814 , (1900) 28 Cal , 427; 
(1904) 31 Cal , 76 , (1897) 22 Bom., 849 , (1903) 27 Bom., 330 ; (1899) 22 Mad., 494 ; (1909) 
32 Mad , 306 , (1903) P R.. 74 ; (1907) P.R , 123 — and tho contrary view of the Allahabad 
High Court in (1902) 24 All., 218 ; (1893) 15 All , 66, was thus overruled. 

See also (1899) 27 Cal , 376, where the dc6ciency was supplied beyond time.] 

1 19 Cal. 788 ] 

appellatp:! civil. 

The 10th May, 

Present • 

Mr. Justice Prinsep and Mr. Justice Bankrjee. 

Bhekaat Hosain and another Plaintiffs 

e 

versus 

Sasi Kar and others Defendants.' 


Public Demands Becovery Act (Bengal Act VII of 1880)— Cess Act (Bengal Act 
IX of 1880) — CessSs- Personal debt —Becovery of cesses — Property 
belonging to a person not recofded as proprietor 
An amount due on account of cesses under the Bengal Cess Act, 1880, is only a personal 
debt, and cannot properly be recovered under the Public [78i] Demands Recovery Act, 1880,* 
frofti the property on which it is assessed, when such property belongs to a third person who 
may not have been recorded as proprietdr under Act VII (B. 0.) of f876. 

* Appeal from Appellate Decree No. 944 of 3891, against the decree of G. G. Dey, Esq., 
District Judge, Midnapore, dated the 10th ol April 1891, modifying tho deoroe of Baboo 
Satkowri Haidar, Munsif of Kontai, dated the QOtfa of September 1890. * 
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This vas a suit for deolaratiou of title to, and confirmation of, possession of a 
share in certain immoveable property. 

The plaintiffs alleged that Satkori Bibi (defendant No 4) was the owner 
of a"third share m mahal Talda Bam Mohan Chuck on the Collectorate roll of 
Midnapore, and that, on the 10th October IHSd, b> a hibanamah, she made a 
gift of the same to plaintiff No. 1 and his uterine brother Makbul Hosain in 
equal shares ; that on the idth May 1889 plaintiff No. 2 purchased the said 
share at a sale in execution of a decree against Satkori Bibi and Makbul 
Hosain ; that thereupon plaintiff No. 1 preleired a claim under s. 335 of the 
Civil Procedure Code, and his right to a half share in the said third share was 
allowed, that Sasi Kar (defendant No. 1) was owner of a share in the said 
mahal; that, with the object of acquiring the entire 16 annas of tliesaid miihal, 
he defaulted in paying the Goveinmenc cesses, and collusively and friiudulently 
had the said mahal sold at a certificate sale on the 16th March 1889, and 
purchased the same for an inadequate price benann in the names of defendants 
Nos. 2 and 3. It was further alleged thaii in Muv (889 the plaintiff's became 
aware of the certificate sale and were about to file objections to it, when 
defendants Nos. 1 and 3 dissuaded them from doing so and promised to restore 
their share to them, and, having taken from them Rs. 83-5-0 on the J6th May 
1889, filed an application to the Collector for cancellation of the sale ; that the 
said application was rejected as being made out of time, and theieupoii the 
defendants Nos. 1 and 3 agreed to execute a kobaltt in favour of the plaintiffs 
in respect of the said oqe-tbird share, hut never executed it 

The plaintiffs accordingly prayed that the sale should he »>et aside, the 
plaintiffs' title to a one-third share declared, and their possession of it confirmed. 
They also prayed for a return of the Bs 83-5-0 In the alternative, the 
plaintiff's prayed that, should the Court he of opinion that the sale could not be 
set aside, the defendants should be directed to convey a third share to the 
plaintiffs. 

[785] Defendants Nos. 2 and 3 contested the suit. They contended that, 
inasmu 3 h as the names of the plaintiffs had not been registered under Act VII 
of 1876 (B.C.) m respect of their alleged share in the said mahal, and plaintiff' 
No. 2 had purchased a share at an execution sale subsequent to the certiticate 
sale, and therefore could have acquired no title, the suit was not maintainable ; 
that the hibanamah had not been executed bona tiilr, and that it was a purely 
benami transaction ; that there was no fraud or irregularity in the certificate 
proceedings and sale , that they were bona purchasers and had paid a 
proper price for the property. They denied that Uiey had taken any money 
from the plaintiffs. 

The Uunsif found that tfie hibanamah was genuine, tiiat at the time of 
the oertificate sale plaintiff No. 1 anJ Makbul Llosain were the owners of the 
one-third share, and not^efendant No. 4. did not find fraud or irregularity « 
in the certificate proceedings and sale, hut held that only the right, title, and 
interest of the judgment-debtor Stftkori Bibi had passed by the certificate sale, 
and as she had no interest in the property at that date,* defendants Nos. 2 and 3 
had acquired no title to the oife-third share by their purchase, which would 
be binding on the plaintiffs. Ho further found that defendants Nos. 2 and 3 
,had taken Bs. 83-5-0 from the plaintiffs, promising to execute a kobala in their 
favour, and that the plaintiffs were entitled to recover that amount from them. 

The Munsif detreed the suit, declaring the plaintiffs entitled to a third 
share, confirming them in their possession, and declaring that the plaintiffs' 
title was not affected by the defendants’ purchase at the certificate sale, and 
that they were entitled to recover the'Bs. 83-5-0 claimed by them. 
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, DefeodantB Nos. 2 and 3 appealed, and the District Judge upheld the 
findings of the Munsif that the hibanamah was genuine, and that the plaintiffs 
had paid Bs, 83>5-0 to the defendants , but differed from him in holding that tney 
had failed to prove the agreement to convey the property to them He was of 
opinion that by s. 68 of Act Vll of 1876 (B.C.) the defendant Satkori 
Bibi (as tlie recorded proprietor), and the plaintiffs, the transferees, (as persons 
who were required to apply for registration) were liable for the payment of 
cesses duo on the property ; that the certificate bound their property, and that 
the subsequent attachment and sale [786j were binding on them and passed 
t|;ieir share in the property. He therefore held that tlie title of the plaintiffs 
passed by the certificate sale, and that they had made out no case for having it 
set aside. 

The Judge accordingly modified the dricree of the Munsif and dismissed 
all the plaintiffs' claims except that for the Ks. 83-5-0, in which respect he 
upheld the decree of the Lowfer Court. 

The plaintiffs appealed to the High Court. 

Baboo Dehcndro Nath Ghosh and Baboo Jogesh Chtiuder Dcy for the 
appellants. 

Baboo Neel Mad hub Hose and Baboo Sih Chunder Pahttov the resjiondents. 

The judgment of the Court (Prinsep and Bankrjee, JJ.) was as 
iollows : — 

The plaintiff’s claimed, to he the proprietors of one- third share of a certain 
mahal, but not the recorded proprietors on the Collector’s register. They alleged 
that, in execution oi« a decree under the certificate procedure issued by the 
Collector against their vendor and donor, their share had been sold without any 
notice to them and in fraud of their title in cunsequonoe of the misconducc of 
defendant No. 1. 

The suit has been dismissed by the Lower Appellate Court on the ground 
that the cesses were due from the particular property, and were properly 
realized h> a decree, under the particular procedure known as the certificate 
procedure, against the recorded proprietor. 

The only point laid before^us in this appeal is whether such a sale would 
affect the rights of the plaintiffs who are admittedly not the recorded proprie- 
tors of this share. It is contended on one hand that cesses are only personal 
debts, and on the other, that they constitute a charge on the particular 
property belonging to the recorded proprietor. 

We have no doubt that cesses are only*^ a personal obligation on those w^ho 
profess to be the proprietors of particular properties and who have admitted 
their liability by submitting to certain terms required bv the Act Section 10 of 
the Public Demands’ Becoverv Act of 1880, under which the sale was held, 
declares that, on the filing ot the certificate by the Collector in the manner 
specified, [787] such certificate shall bind all immoveable propert\ of the 
judgment- debtor situate within ^tbe jurisdiction oP the said Collector in the 
same manner and with like effect as if such immoveable property had been 
attached under the previsions of s. 274'\>f the Code of Civil Procedure, and 
B. 19 declares that sucfi certificate may be enforced and executed by all 
or any of the ways and means mentioned and piovided in and by the Code 
of Civil Procedure for the enforcement and execution of decrees for money, so 
that any proceedings under the certificate procedure would bo of the nature of. 
proceedings in execution of decrees to recover personal debts. We would 
refer also to ss 98 and 99 of Aot IX* (B.C.) of 1880, ^more particularly to 
s. 99, which relate to the course to be taken by the Collector if he fails 
to find any property belonging to the person from whom any sum on account 
of cesses is due. We think it unnecessary to refer to any further argument 


973 



i.L.R. 19 Cal. 788 


KHANTOMOMl DASi 0 . 


to show that the amount so due is only a personal debt and cannot properly 
be^ecovered from the pioperty on which it is assessed, if it should so happen 
that that property belongs to a third person 

The order of the I^ower Appellate Court is accordingly set aside, and the 
plaintiffs’ claim decreed with costs in this and tlie Lower Appellate Court. 
O.D.P. 


NOTES. 


Appeal allowed. 


[Road-csesaisouly personal debt .—(1903) 30 Cal ,778; (1902) 6 C.W.N.. 302; 24 Gal., 27. 

The purchaser acquires only the right, title, and interest iti the property of the corbificath- 
debtor at the time of the sale even though the pioporU itself be specified — 20 Cal., 826 ; 23 
Cal.. 775 ; 6 G. W N., 302 ; 24 Cal , 27 , 29 Cal., 637 , 2 C. L J., 311 ; 30 Cal., 778 ; 13 
C.W. N., 750--10 C. L J., 201 , 14 C L. J., 292 ; 18 C. L. J., 628 ; Public Demands 
Recovery Act III of 1913 (Bengal). 

When a certificate is in the name of the recorded tenant, the sale does not afiect the 
interests of the other ]oini tenants— 19 Cal , 763 , 6CWN.,302; 13 C.JV.N., 750,10 
O.W.N., 176.] 


[ 19 Cal. 787 ] 

APPELLATE CIVIL 

The USrd May, ISUU 
Present: 

Mr. Justice Prinsep and Mr. Justice Banerjee. 

, Khantomoni Dasi Plaintiff 

versus 

Bijoy Chand Mahatab, Bahadur, Maharaja Dhiraj of Burdwan 

(minor), reprssnnted by his next friend and manager, Lala Bunhehari 
Kapur and others Defendants.'^ 

Adverse pobbession—Suit for possession — Limitation — Purchaser at a paint 
sale, under liequlation V 111 of 1819, not affected hy adverse 
possession prior to date of sale. 

A person who has held possession of property adversely against a lonner proprietor 
cannot be allowed, lu a suit for possession, to set up such adverse possession against a person 
who has purchased the property at a patiii^ale, held under Regulation VllI of 1819, within 
12 years from the date of [788] the institution of the suit. The purchaser is entitled to the 
patni free from all incumbrances and in the condition in whioh it was created. 

WomBsh Chunder Goopto v. Baj Naraxn Roy (10 W. R , 15) referred to. 

This suit was instituted by thet plaintiff, on the 26th April 1889, to 
recover possession of certain property, on the grounds that it was her lakhiraj 
property, and that she afid her vendor bad been in adverse possession of it for 
more than 12 years, and that she had been dispossessed by the defendants. 

The defendant No. 3 was a tenant of the disputed land, under defendant 
No. 2, who held under a patni lease from defendant l^o. 1. 

The defence was that the dfsputed land was not the lakhtraj land of the 
plaintiff or of her vendors , that it was the mal land of mahal Goalpara, and 
• that it had passed into the khas possession of defendant No. 1 when he 
purchased Goalpara in the year 1289 (1882-83) at a sale held under Regala- 
tion yjll of 1819, ^d that, supposing the plaintiff and her vendors had held 

* AppeU from Appellate Decree, No. 840 of 1891, against the decree of F. W. Badcook, 
£sq., Judge of Burdwan, dated the 16th of March 1891, reversing the decree of Baboo Bepin 
Behary Sen, lAinsif of Kalna, dated the 8tb of March 1890. 
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possession for more than 12 years adversely to the former talukdar, such 
possession would not avail her against defendant No. 1, who was a purchaser 
under the Regulation. 

The Munsif gave the plaintiff a decree, on the ground that she had 
acquired a lakhiraj title by adverse possession for more than 12 years. 

On appeal, the District Judge held, upon the authority of the cases of 
Womesh Chunder Goopto v. Rdj Narain Boy (10 W. R., 15) and Krishna 
Gohind Dhur v. Hart Churn Dhur (1 L. R., 9 Cal., 367) “ that adverse posses- 
sion did not begin to run as against defendant No. 1 till the date of his 
pyrchaseof the patni tenure, and as that took place less than 12 years ago, 
the plaintiff has not acquired a right by adverse possession.” Accordingly he 
decreed the appeal, dismissing the suit. 

The plaintiff appealed to the High Court. 

Baboo Monmotho Nath Mitter for the Appellant. 

Baboo Hem Ghunder BcPnerjee, Baboo Bam Churji Mitter, and Baboo 
Joshoda Nurtdun Pramantc for the Respondents. 

The contention of the parties appears from the judgment of the High Court 
(Prinsbp and Banerjee, JJ.), which was as follows 

The plaintiff sues to recover possession of high as of land as lakhiraj 
situate within the patni property bought by the defendant [ 789 ] at a patni 
sale. She claims title as being a valid lakhira]dar and also by reason of her 
having, together with her predecessor, held the land for upwards of 12 years 
adversely to the laifdlord. 

The Munsif gave the plaintiff a decree, on tlfe ground that she had 
acquired a lakhiraj title by more than 12 years’ adverse possession. 

The Distiict Judge, on appeal, has set aside this decree, and dismissed the 
suit on the ground that no adverse title could be pleaded against defendant 
No. 1, who had purchased the property at a patni sale iield within 12 years 
from the date of the institution of the suit and wlio is entitled to it free of all 
incumbrances created subsequent to the original grant of the patni estate. 

The decision of the Full Bench in the case of Wcmrsh Chmidcr Goopto v. 
l\aj Narain Boy (10 W.R. 15) is to that effect and there is no doubt that the 
plaintiff's case must fail on this ground. It is not denied that she has alto- 
gether failed to establish any direct lakhiraj title. It is, however, pleaded on 
her behalf in this appeal that inasmuch as it was found by the Court of First 
Instance, and that finding has not been displaced in the Lower Appellate 
Court, that she has held this land without payment of rent for more than 
30 years, a lakhiraj title should be presumed. That, however, was not the 
case set up by her in her plaint, nor was it made the subject of any finding in 
the Lower Courts. Such a plea, moreover, is one which would affect the title 
of the zemindar, and in order to establish ^ny title against him, it would be 
necessary for her to show that she has held under a lakhiraj title adversely to 
the zemindar before the creation pf this patni. Thisf too, is not a plea which 
she has raised in her plaint or in the couise of the trial We are consequently 
of opinion that her suit should be dismissed^ and chat there should be no 
further trial on any issue ^hich has been raised for the first time in second appeal. 

The appeal must he dismissed with costs.* 

Appeal diiimissed. 

C. D. P. 

^ NOTES. 

[Adverse pOKsession does not afiect the patm purchaser under Bengal Regulation VIII of 
181& — 

2 C.L.J., 87 , 9 C W.N., 796 ; 22 Cal., 244* ; 25 Cal., 167 26 Cal., 460 ; 37 Cal., 322 ; 
17 C.W.N., 340.] 


976 



I.L.B, i8 Gal. 790 pkahy mohun moorertee v. 

[790] APPELLATE CIVIL. 


TJie 1st April, IfiOil. 

Present : 

Mr. Justice Prtnsep and Mr. Justice Hill. 


Pearv Mohun Mooken®© Plaintiff 

vet'sus 

Kumaris Cliiinder Qn’car and others (minors) represented by their mother and 
next friend Bindoo Baahini Dahea and others Defendants. 




Occupancy ranjat — Intestacy —Liability of the hens of a deceased 
orciipancy raiyaf to pay rent — Surrender of holding— Bengal 
Tenancy Act (VIII of IH/iO), hs'J' 6, 26, and SO. 

The hens of an occupancy raivat. dying intestate are liable to pay rent whether they 
occupy the land or not, ai}t|vfender the hoRUng in the manner presonhed by 

aoction 86 of the Bengal Tenancy Ac^, 1886. 

* i 

In this suit the plaintiff, Rajah Peary Mohun Mookerjee, sought to recover 
from the defendants Nos 1 to 4, as the heirs of their father Jadu Nath 
Sarkar, arrears of rent of a holding entered in the plaintiff’s serishta in the 
name of Jadu Nath Sarkar. Defendants Nos. 5 and 6 intervened claiming 
to be the actual occupancy raiyats under a kohala executed by Jadu Nath in 
their favoui on the Aujihran 1294 ^9th December 1887) and were made 
parties to the .suit The defence v\as that, as Jadu Nath litid traiisfeired the 
holding to ttie defendants Nos 5 and 6, they were liable for the rent, and not 
the heirs of Jadu Nath, the defendants Nos. 1 to 4. 

The Munsif was satisfied from Mie kohala that the landlord's fee had been 
paid and that the transfer was vialid, and also that rents had been paid by the 
defendants Nos. 5 and 6 to the plaintiff’s gomashlia , He decreed the suit 
against defendants Nos 5 and 6, dismissing it against the other defendants. 

• 

The plaintiff appealed. The District Judge found that defendants Nos. 1 
to 4 had never been in occupation of the lafid. He also found that the land- 
lord’s fee had not been paid : that mo notice of the transfer had been given to 
the plaintiff in the manner prescribed by law, and thc.t the plaintiff had never 
recognized the transfer : and he same to the conclusion that the plaintiff was not 
bound to recognize the defendants Nos. 5 and 6 as his tenants and take rent 
[791} from them unless ho wished to do so. He held that, inasmuch as the 
* defendants had not occupied the land, they were not liable for rent as the 
heirs of their d6C6a|pd father. 

• Appeal from Appellate Decree No. 6B6 of 1891, against the decree of R. P. Rampini, 
£sq., Diatnut Judge of Burdwan, dated the 80th of December 18^, affirming the decree of 
Baboo Raj Nflflain Chuckerbutfcy, Munsif of Gutwa, dated the 16th of April 1690. 
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• On this point he made the following observations : — 

"The contract for^the ^layment of rent made by their father witjr the 
plaintiff would seem to me to be a personal one, and to be put an end to by 
the death of the contracting party. The heirs of the contracting party are not 
bound by it, or liable for the rent, unless they occupy the land. On behalf of 
the appellant it is urged that under section 5, clause 2, of the Bengal Tenancy 
Act, the word " raiyat " includes also the successors in interest of persons who 
have acquired such a right. This, of course, is^ery true, but this must be 
understood as meaning provided they occupy tffi land leased to their pre- 
decessor in interest. This point has been decided by the High Court in the 
case of Kally Dass Mt&ra v. Nadiar Chand Ghose decided by the High Court 
(Petheram, C.J., and Banerjee, J.) on the Ist of May 1890. As the case 
is unreported, 1 give the text of the judgment : — 

'This is a suit for rent.* The plaintiff’s case is that the land in question 
was in possess^n of the father of the defendant who was his raiyat, and thjj|jf 
it has descended to the present defendant by descent from his father, and tMRw 
he is occupying the land and is liable for the rent. The finding is that, so far 
as the present defendant is concerned, he never occupied the land and never 
paid anything for it, and that, whatever may have been the case in his father’s 
time, all he knows about the loatter is that he never was a raiyat of the plain- 
tiff at all. The learned Distiriot Judge ffnds, as a fact, that the defendant 
never occupied the land and ;iiever '^gsai^ the plaintiffs any rent for it. That 
finding disposes of t|^e case, (|fhd thi^ app&a^,ipaf(|[sAi^ dismissed with costs.* ” 
On these findings the District .Judge dUmissed the appeal against the 
defendants Nos.'^lJi^ 4, but affirmed the Munsif ’*8 decree against defendants 
Nos. 6 and 6. 

The plaintiff appealed to the High Court 
Baboo Pran Nath Pandit for the appellant. 

The respondents were not represented. 

C798] The judgment of the Court (Pkinsep and HlLL, JJ.) was as 
follows : — • 

This is a suit for arrears of rent brought originally against the heirs of a 
deceased raiyat who had rights of occupancy. Certain persons intervened, and 
were made parties to the suit in the first Court, who claimed to be the actual 
occupancy raiyats by reason of a sale to them by the deceased tenant. In 
the first Court they obtained a decree, Jihe Munsif being satisfied from the 
kobala that the landlord's fee was paid and that the transfer was valid. The 
heirs of the deceased tenant were exempted.* The landlord then appealed to 
the District Judge, who f )und that the appellant was not hound to recognize 
defendants 5 and 6, that is, the transfer#es claiming title from the deceased 
occupancy tenant, or to receive rent from them unless he wished to do so. 

The District Judge came to^his conclusion on the evidence, finding that 
the landlord's fee had not been paid and that the change in the tenancy had 
not been recognized by the landlord. The district Judge, how^ever, proceeded 
to hold on the authority*of an uureported case of this Court (Kally Dass Misra 
y. Naduir Chand GhoSe) decided by Petheram, C.J., and Banerjee, J., on 
the Ist May 1890, that, inasmuch as the hpirs of the deceased tenant did not 
occupy the lands, they were not liable for the rents. He. however, affirmed 
thg decree of the first Court against defendants 5 and 6, the transferees from 
the deceased occupancy tenant. ^ 

In second appeal before us it is oo'htended that, inasmuch as admittedly the 
deceased tenant had rights of occupancy, and it was found the District 
Judge that there had been no valid transfer of those rights of occupancy to 
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defendants 5 and 6, bis heirs, defendants 1 to 4 were liable for’ the rentSi sinoe 
thej^whad not surrendered their holding, which was h($fitable by law. 

We have referred to the judgment on whiob the learned District Judge 
relied, and we do not find that it is in point. The nature of the tenancy in that 
oase is not stated. Section 26 of the Bengal Tenancy Act declares that, if a 
raiyat dies intestate in respect of the right of occupancy, it shall, subject to any 
custom to the contrary, descend in the same manner as other immoveable pro- 
Mtty. f7o custom is set up^ the present case, nor is it stated tnat the raiyat 
t798] has left any will. Therights of defendants 1 to 4, as heirs of the deceased 
raiyat, having rights of occupancy, are admitted. Section 86 provides for 
the surrender of his holding by a raiyat not bound by a lease or other agree- 
ment for a fixed period, that is to say, as in the present case, by a raiyat having 
rights of occupancy, and we may observe that the term ** raiyat " as defined by 
section 5, clause 2, includes the successors in interest of persons who have 
^/ijMuired such a right. Consequently, inasmuch as the heirs of a. raiyat who 
have died intestate having rights of occupancy succeed to his holding, and 
inasmuch as a raiyat, within which term is included such tieirs as the defend- 
ants 1 to 4, is bound to pay rent unless he surrenders in the manner described 
by s. 86, the heirs are' liable to pay rent whether they bold the lands or 
not. We may observe that the zemindar would not be at liberty to occupy the 
lands of such a tenant, nnless he has obtained from the heirs something 
amounting to an actual surrender, and unless he himself has proceeded in the 
manner prescribed by seoMih 87« It seems to Ud» therefore, that the heirs of a 
deceased tenant, dying intestate, having rights of oocupancv, are entitled to 
hold on until they have, expressly, or in any manner from which a surrender 
may be presumed, as is stated in section 86, relieved themselves from such 
liability, and that, unless they have surrendered or done something from which 
a surrender in the terms of section 86 can be presumed, they are liable for the 
rent. Non-cultivation of the land would not necessarily amount to a surrender. 
This appears from section 86. We are therefore of opinion that the plaintiffs 
are entitled to a decree- agviinst defendants 1 to 4 and that, inasmuch as the 
Lower Appellate Court has found that defendants 5 and 6 are not entitled to 
hold these lands, they should be struck out of the decree. We therefore order 
that the decree in this case be amended accordingly. 

The appellant will be entitled to his costs from defendants 1 to 4\ 

* Appsal allowed and decree viodtfied, 

C. D. P. 


NOTES. 

I See also !24 Cal., 207 ; ft All., 362 ; 15 C.P E.I^, 80 ; 16 C.P.L.R., 66.] 
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erectitoi wsis bv a pny'Mding in i*YtH'iUn»n, and not by .1 regular suit, orderixl the 
ciisi' to be tried on >ts merits. Ueld, that no .appeal lax fioiii such .in oilier, 

Behari Lal Pundit />. Kedah Nath IiIullick ... XVITI 469 

Complete cJiange of case to that in issue in lowet Courts not allowable in. Bee 
0U\RDIAN AND WARD 

From cleciHion of Ueicnue Otticet how siatnited. Bee BENGAL TENANCY ACT. 

From Older — Bengal lenancy Art (VJJJ of 1HH6) s 84, Older made under, not 
api*ealable — Avifuisiiion of land by landloid—i'unl t^ioceduie Code ( Act XIV of 
1882), ss 2, 588 An older m.ide by a Civil Court undoi s 84 of the Bengal 
Tenancy Act is not sippoalable, not being a deereo within the mean mg of s. 2 of 
the Code nt Civtl Procedure, and no .appeal being allowed by s. 588 of the 
Code or by an) special provision ot the Heng.iL Tenanex Act Goghun Mollnh v. 
Hameshur Narain Mahta referred to and followed 

PE VRI MOHUN MUKEIUT r BARGDA CniTRN (’.JlllCIvF.RimTTT .. XTX 485 

Guaidians and Waids Act (Vlllof 18‘,H)), s. il -Jleniorul of anardmn — Qrdei 
refusing to removr a guardian No .ippeal ftes under the (luardniiis and Wards 
Act (Vlll ot 18U0) from ail order of .t Disti lot Judge refusing to remove a guardian. 
MOHIMA CHIJNDER BISWAh n T A RlNl BUNKER GHOBE ... .. XJX 487 

Letters Patent, cl 15 — Apjical from ordei of fudge in Privy Council Department 
lefusing to crlotul time fat furntdiing secuiitii^tm losf — “ Jiitlgment, ’’ meaning of 
—Rule lliiles of \st September 3 877-- ('ode of Civil Piocedme (Act XIV of 
1882). s. 602. No .ippcal will be from an order of a Jiidg* in the Priv> Council 
Department refusing to extend tHfi tune presttibed b\ l.iw within which an 
appellant is reijuired to furnish .seeuiity’*for the costs of the ii'sponderit, and direct- 
ing tlie si] ipeal to ln'sliueKoll bv reason of sneTi seenriix not having bi'eii given 
within the prc'seribed tiffie. Such an order is not a ‘ judgment ” within the 
meaning ol fl 15 of the Letters Patent i>( iHCfc JlelJ, upon a review oi the 
authoiitjes, that when* an order decides finalJx iiiix qiustioii at issue 111 the case 
or the rights ol .im\ of the ji.irtie*' to the suit, it is a “ )udgnicnt under d 15 of 
the Letters r.itent .ind i-^ sippealablc, hut not otherwise. ' 

• KlbUEN PERSH AD Panday 1 ; TILUCKDIIAKI LALL ... .. XVIIl 182 

Meaning of. See EXECUTION OF DECREE ... . . • ... XVIH 638 

Order declariiuj therujhts of paities to a partition in certain specilic shares appealable 
before actual partition made — iahil Ptocedure Code (Act XJV of 1882), ss 2, 396 — 
Partftwn suit Held by the FULL BENCH (PRINBEJ*, J , doubting) -^hat an 
order in a suit for partition, which doclareu the specific rights ol the parties and 
the property to be partitioned, decidon that the suit must Aie decreed, as after such 
.»n order the suit could not be dismissed bx the Court by which it vyas made, and : 
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A^paal —( continitcd. ) • 

is therefore an order which adjudicates upon the rifjht.H claimed and the defence 
set up in the suit, and which, as far as the Court expressing it is concerned, decides 
the suit within the definition of a decree in s. 2 of the Civil Procedure Code, 
and is therefore appealable as a decree. 

DUIiHIN GOLAB KOEK V. RADHA DULARI KOBB ... ... XIX A63 

Possibility of. See SALE IN EXECUTION OP DECREE. 

To Chief Court, Punjab Civil Procedure Code, 1882, s. 5S4 — Questions of fact. An 
Wappeal from an Appellate Court to the Chief Court is nob limited as such appeals 
are under the Civil Procedure Code, 1S82, s. 584 ; but evidence may be dealt with, 
and questions of fact are open for decision. 

BUDHA Mal V. Bhagwan Das ... ... ... ... XVlIl 302 

To Privy Council. Appealable value — Suit for restitution of conjugal rights — Valua- 
tion of suit-^ Suit conducted up to appeal as if properly valued — Jurisdiction — Con- 
senl of parties. A suit for restitution of conjugal Mghes is not one to which any 
special money value can be attached for the purposes of jurisdiction. Qolam . 
Rahman v. Fatima Dtbi followed, field, therefore, that no apiieal^lay *as of right 
to Her Majesty in Council in such a suit, although llie suit had been valued at 
Bs. 25,000, and that valuation had been relied on by the defendant, who had 
appealed to the High Court from the decision of the first Court which had gone 
against him 

MOWLA NEWAZ u. SAJIDUNNIBSA BlBI ... ... XVIIT 378 

Withdrawal of suit — Appeal from order permithnq withdrawal — Decree — Civil Proce- 
dure Code (Act XIV of 1882), ss. 2, 373 and 5KH. An order made by an Appel- 
late Court under s 37.^of the Civil Procedure Code, giving permission to withdraw 
a suit with liberty to bring a fresh one is not a decree vi|hin the meaning of 
8. 2, and is not appealable. Oangn Ram v. Data Ram dissented from. Kalian 
Singh v. Eekhraj Singh approved of. 

JOOODINDRO NATH V- SARUT SUNDURI DEBI ... ... ... XVIII 322 


Appealable Ordee— 

See Endowment. 

Appealable Value— 

See APFKAL TO Pbivy Codncid. 

Appellant— 

Duly o/. See LIMITATION. 

Appellate Court— 

Order of, confirming sale See SECOND APPEAL. 

Power of. Power to refer to arbitration a case on appeal — Civil Procedure Code, 1882, 
s. 582. Under s 582 of the Civil Pfocodure Code, an Appellate Court has power 
to refer a case lieforo it to arbitration, if the parties wish it to be referred. In re 
the petition of Sangaralingam Pillai and Bhugwan J)as Marwari v. Numd Lai 
Sen followed. 

SUBE8H CHUNDEU BANEHJEE V. ^MBIOA CHUBN MoOKEBJEE ... XVlll 56? 

Appellate Juriediotion — 

Bee SECOND APPEAL. * • 

AppUeation— , 

Far execution by legal representative without certificate. Sec SUOCEBBION Cebtifi- 
OATE ACT (Vlll OF 1889), S. 4 ^ 

To make decree absolute, notice of. See Practice. 

Apportionment — 

0/ nuirtga^t debt. Sub TrANSPER OP PROPERTY ACT, S. 83. 

Arbitration — • 

Au»rd — Hefueal to file award— Civil P roeedure Code, 1883, <«. 18 and 52S — Bee 
judicata. The refusal of an applioatioii for the filing of an award, under s. 525, 

Civkl Procedure Code, merely leaves the award to have its own ordinary legal 
effect Hand it cannot bo contended that an award is not to be relied on as a defence 
,iii a suit relatmg to the subject-matter dealt with by it only, because such an 
^apjKliiiOBtioii has not been granted. Separable claims, tits., (a) to share proserty by 
d iiAeritatiee, and (5) for the office of lumberdar, had been dispoeed of, qn 
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Apbitration — ( conitnued.h ^ 

the reference of the present parti^, without the intervention of a Court by an arbi> 
trator’s award between them. An application under s. 525 had been rejected, for 
the reason, among others, that (b) was not a matter of civil jurisdiction. Held, 
however, that the present suit, which was grounded on (a), was barred by the 
award made. 

Muhammad Newaz KHAN V. alam KHAN ... ... .. xvili 414 

Civil Procedure Code (Act XIV of 1882), s. 610 — Pmeer of Court to appmtit tiew arbi- 
trators. The Court has power under s 510 of the Code of Civil Procedure to 4k 
appoint a new arbitrator in the place of another, onl> when the latter had consented 
to act as arbitrator. Pugardin Ravutnn v. Moidhtsa Ravutan approved of. 

BEPIN BEHABI CHOWDHRY V. ANNODA PBOSAD MULLTCK... ... XVIII 324 

Reference to. See Appellate Court, Power of. 

SubrMssion to arbitration by guardia/n on behalf of minor — Ciml Procedure Code 
(Act XIV of 1882), s 525 — Infant — Award — Practite. Case in which a natural 

. guardian h^on behalf of her minor son submitted certain matters to arbitration, 
and in which the Court referred the case to the Registrar to enquire and report 
whether the submission and the award thereon wore for the benefit of the nniiors. 
ROMON KISSBN SETT V. Hu RROLOLL SETT ... ... ... XIX 334 

ArbltFators — 

Power to appoint. See ARBITRATION. 

Army Act-— 

1681 (44 and 55 Vic , c. 58), s. 151. See SMALL CAUSE COURT, PREBIDENOT 
Towns » 

1888 (61 Vic., 0 . 4), s. 7# See SMALL CAUSE COURT, PRESIDENCY TOWNS. 

Aprangement — • 

W%th fractional co-sharer, effect of. Sec BENGAL TENANCY ACT, 1885, S 188. 

Arrears of Rent— 

Rent suit — Suit for arrears of patni rent for period durnuj which zamindar had 
been in possessfum as purchaser at a sale which, wai subsequently set aside — Tres- 
passe? . In a suit by a zamindar against his patnidars for arrears of patni rent for 
the years 1294, 1295 and part of 1296, it appeared that the patiiidurs had been out of 
possession during a portion of that period when the zamindar himself had been in 
possession, having purchased the tenure at a sale held in proceedings instituted 
by him under the Regulation. It appeared, however, that the sale bad been sot 
aside owing to the proceedings haYing been instituted against the predecessor of 
the patnidars who was then dead, and thereupon the zamindar gave notice to the 
patnidars to retake possession which they accordingly did. During the time he 
was in possession the zamindar himself collected some of the rent The lower 
Court dismissed the claim for rent for the period during which the plaintiff was 
HO in possession on the ground that he was a wrong-doer and trespasser, and that 
consequently the defendasts could not bo* held liable for rent during that 
period. Held, that this was no reason for refusing the plaintiff a decree for such 

» arrears, as upon the authority of the decision m Mussamut Ranee Surno Moyee 
V. Shooshee Mokhee Burnionia, the plaintiff c<mild not bo treated as a trespasser, 
and that he was entitled to recover the actual arrears outstanding for the period in 
question, but not the iiitorest thereon. • 

DUUNPUT SINOH V. SARABWATI sfiSBAIN ... ... XIX 367 

ABseni— , * 

Of the wife to marriage after puberty. See BlOAMY. 

Iweta— 

See Company. 

Reaheatixm of. See CIVIL PROCEDURE CODE, 1862; 8. 295 

Attaohment— 

Ciml Procedure Code, 1882, s. 266, sub-sec. (g) — Political pensior^Payments due 
under the Oudh loans of 1838 and lS4k2— Exemption from liability to attachment far 
debt. Although it is probable that the enactments of s. 266, Civil Procedure 
Code, 1882, were not meant to cover pensions payable by a Foreign Stalhi when 
remitted for payment to their pensioner in India, they certainly include all pen- 
sions of a political nature payable directly by the Government of India. A pension 
guaranteed payable by the latter by a treaty obligation eontraoted with another 
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AUachment — ( continued,) 

Sovereign Power in the strictest, sennea political pension. An allowance, payable 
by the Government of India under an arrangement made botweon the King of 
Oudh and the (iovuriior-Gcnoral in 184^2, tor the benefit of members of the King’s 
family and household, and their respective heirs iii perpetuity, and payable to 
one of such heirs* who has inherited it, as his share in the interest iii the ~Oudh 
loan of 184'2, ib a political pension within the meaning of s. 2GG, sub-sec. (g). 

Civil Procedure Code, 1882. The arrangement of 1842 cannot be treated as 
merely aprovision out of the King’s private estate for the maintenance of members of 
his family, there having been in a State like that nl Giidh no distinction between 
State property and private property \csted in the Sovereign. 

Bishambab Nath v. Imdad alt Khan ... ... ... XVIII 216 

Claim — Property attached in possession of some person in ti mi fot judgment-debtor — 

Code of Civil Procedure (Act A’7Vo/lS82), ss ‘27H, 270, 2fH0, 2H1 Certain propert> 
was attached in the hands of th<' ptiti turner (who had preferred a claim under 
B 278 of the Code of .Civil Procedure), on the gr'rmnd that he, had become a 
trustee for the jiidgmeiit-dobtoi hs virtue ol an alleged agreement on his part to 
discharge the deciee-bolder's debt, eonttiiiic.'l in a hib.in.ini.i which the ]udgiiient- 
debtor had transferred the propeit\ to him. The p«*titioiiPi h.i.ving obtained a 
rule under s G2‘2 of tlie Code, /u'/d, that llu piojM‘it\ liaviug liet ii transferred 
to the petitioner and Ijeiug now admittedly his pioperU , the Io\V(‘r Court had ai ted 
without jurisdiction in direi ting e'Leeiition to is-iu* against the prnpertv Per 
AMEBB ALI, J — When a claim IS piclerrcd undei s i7M, wh.it the Court has to 
see is whether the property , though standing in tlic name of the claimant or of 
some other person, is in the possession oj the judgment-debtor or not. The mere 
fact that the judgment-debtor has some beneficial interest in the income wcmld not 
render the propert\ liable under s 2S1 if the (daimant^ satisfies the Court 
that he has some intercht in, oi is possessed of, the piopert\ .ittaebed, .ind it 
does not appear that the possi,<ssion of the el.inniiiit was reality that of tin* 
judgment debtor, the claim must be allowed 

In THE MATTEIi OP SHE0H\.I NANDAN STNUH V (U)1»\J, SUKAN NARAIN 

Singh ... ... .. xvill 290 

Claim to attached property in Caluiita ('orirt of Small Causes — Suit in High Court 
by unsuccessful (laimant — Res ludie.ita- -tWe o/* Cit'il l*rocrdure i XIV of IHS2), 
ss. 278, 283 — Presidency Small Cause Courts' Act (XV of 1HH2), ss. 9, ‘23 and 37 — 

Act X of 1888, s ‘2 An ordei m.ide upon a claim to jn.tdehf*d pioperty filed ni the 
Small Cause Court of Calcutta under s 278 of the Civil Proecdun* Code, 1882, is 
an order ill the suit within the nuM mug of the Presidency Small Cause Courts’ 

Act, 1882, H 37, and IS final, subject oiil> to the right to applv foi a new trial 
Where such a claim has been dis.illowod, a .suit brought under s. 288 of the Civil 
Procedure Code by the person ig.biiist whom that order has been passed to establish 
the right which he claims to the properU in dispute is not maintainable iii any 
Court. The cxcluhioii lo the Small Cause Cowrl under the po\vei.s conferred on 
it by 8. 23 of the T'rcsidenc> SiiMlf C.xuse C’lourt'*’ Act, 1882, of s 283 ot the 
Civil Procedure Code has not been affected b> Act X of 1888. 

Ismail Solomon Bhamji v, Mahomed Khan . . ... XVIII 296 

Effect on sale of abseive or. See S VLB 2^ EXMClTTION OF Decbbk 

Of future estate. Sec Mobtgaoe 

Of immoveable property in execution of decrees of lira Courts ef same grade. Sec 
Execution of Decree 

Of property deposited in. or in the custody of. a Court. Priority — Title to property in 
custody of a Court — Code of Civil Procedure (Act XIV of 1882), ss. 272 and 278- 
283 — Suit to set aside order under proviso to s 272, Code of Civil Procedure. A 
suit will lie to set aside an order such as is contemj^ated by the proviso to s. 272 
of the Code of Civil Procedure, that is, an order detcrminiLig any question of title 
or priority as between the docreu-holdei and any other person m respeet of money 
in deposit in a CourUof Justice. The mode ef luvestigation and the nature, of the 
order to be made under s 272, and the extent to which such an order is final, are 
provided for in si|. 278-‘283 of the Codo of Civil Procedure 

Tikum Singh V. Sheo RAM Singh ... ... xix 286 

Ittorney’s Lien— 

CobUt" Change of attorneys during a pending suit — Costs of both attorneys realised 
b§ the second attorney — Lien, Attorney’s Case in which, upon a change of 
attorneys during the pendency of a suit, there being no express agreement as to 
the first attorney’s costs, it ^^as held that the second attorney, on recovering the. 
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Attorney's Lien — (conttimed.) 

costs of both .ittorncys from iho cfheut after notice that the costs of the first attor- 
ney wore unpaid, did so on behalf of the first attorney to the extent of his ^hart' 
of the co.sts. 

ORR v. NORENDRA Nath 8RN .. ... ... ... 'XIX 
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Avapd— 

See Arbitration. 

Of Commissioners concXiisioe, See Nawab NAZIM'S Dbbtb ACT. 

Banian— 

Bights of. Sale and consignment of goods — Banian of fbm, right of — Bight of the 
consignor j as against the banian, to merchandise consigned to a Calcutta firm — 

Denial of banian* s claim to a lien on general account with the fit m — Banian*s now- 
liahihty to account fot past sales alremhj brought Into acermnt with consignee — 
Contract Act, 187*2, .9s 103 and 178 — Lien There is no rule of law giving a hen to 
the banian as against his employer, nor la there any custom to that ofTcct If the 

, banian claims a lien, he must prove its existence, either b\ showing sonio express 
agreement giving to bmi the lion, or by showing some course of dealing from 
which it is to be implied. On the oilier hand, where mcrehandise coiisigiiod has 
been sold in good faith, and in acdordanee with i.hc purpose for which the consign- 
ment was made and the proceeds have been brought into account between the 
consignee and the baiiiaii, he is not liable to account to the consignor. The 
principal of the agent cannot disturb the account with the sub-ageni except on 
the ground of bad faith. A banian, not. setting up a written agicement, nor 
asserting that ho had advanced to the firm on the bccnrity of specific quantities, 
claimed a lieu as ag.iinst the consignor on mcrcliandiso cun.signed to the firm 
w'hether arrived oi in. transit. The lien alleged was for*the general balance of 
account, in virtue oi an agreement extending to the whole of the merehandibo 
consigned, whatever might have been the terms ol the consignment bi^ween the 
consignor and consignee. The baniaii had made advances, but for them the 
consideration was the profit to be made by sales. There was no pledge, nor any 
agreement, express or implied, giving the baiiian a lien on the ^oods consigned. 

It was, therefore, utmeecssary to determine whether the banian had notice of the 
terms of the consignments Nor was it necoHsai> to conhider the effect of s. 176 
of the Contract Act IX ol 187*2, there having been no pawn The banian, having 
no lien against the couhignoo, had none against the coiibignor, and could not 
question the right of the latter to ».top in ttansifu 

Peacock i>. Bat.fnath . . ... ... ... ... XVIII 573 


Banian’s Non-liability — 

To account for juxst sales already bi ought into account with consignee. Set* BANIAN, 
RIOHT8 OF. 

Benami Parohase— 

Suit against a parchn'ict from tlw henaniulai — Cii il Dmccdui'^ Code, s. 411 , At 
a sale in execution of .t deciec. in Fehruarv 1H7.0, the plaintifT purchased cortain 
property in the name of M, who was recorded as the piiichaMjr. In 1880, eleven 
years alter the execution sale, M sold the propirt) to il, whose lairie was sub*- 
quently registered as owner, iiotwithstaiidviig the plaintiti's ')b]cctioiis The 
plaintiff thereupon, in IHHH, brought .i suit cigaiiist H foi a decla ition ol his title 
to the property , on the grounds ih.it it had originally been )|urohj icd on liis tiohalf 
at the execution sale, and that hr Lud been in possession for mo .• than 12 venrs. 

Held, that the suit did not fall within s 317 of the (Ji\il J'ror.cduK tlode. Buhnns 
Kotvur V. Lalla Biihooree hall relied on 

KAHAMUDDIN HOSAIN P * NIAMUT FATKIIWA ... XIX 199 

Bengal Act — 

VII of 1868, bS. 5, 8, 11 Sec SALE FOR AKREAHS oi’ UOAO (iERS 

11 of 1869, 8. 26. See HINDU LAW 

VIII of 1869. See BENGAL BENT ACT, 1869. 

of 1876. See CALCUTTA MUNICIPAL OONHOLID \TION ACT. ^ 

VII of 1876, s. 78. See MERGER OF PUTNI INTEREST. 

IX of 1879. See COURT OF WARDS ACT. 

VII Of 1880— 

See Public Demands Recovery act. i 

as. 2, 4, 7. 8, 10, 19. See SALE FOR ARREARS OP BOAD Qpss. 

IX of 1880. See PUBLIC DEBiANDB RECOVERY ACT (BENGAL ACT VII OF 1880), 

Hof 1888, 88. 14, 24, 31, See ELECTION L\W. 
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Beijjal North- Western Provinces, and Assam Cisril Courts Aot- 

Xll of 1887. Sec SONTHAL PKROnNNAHS. 

Bengal Regulation - 

VIII of 1819, R. fi, cl. 12. Sec PUTNT TATjUK 
B. 8, ol. a. and s 11. Sec PU TNI T AT. UK 

Bengal Rent Act— 

Bengal Act VIIT of 1869 ss. (1 and 7 See RKIHT OF OCCUPANCY 

Bengal School of Law — 

Sep Hindu l\\\, Inhfkitance. 

Bengal Tenancy Act— 

VIII of 1885— 

:i, 4, 5 See Lease. 

ss. 5, 96, 80 Sec OCCUPANCY liMYAT * 

s. 1‘2 ScH IjANDLORD AND i’KNANT TU \NSFEU OF TENURE » 

ss. 111. cl (c). Sale in cjeecation of liet tee for at?ear<} of re^it — iJurinitni tenures 
Scctioti 11 ol tlic J5< iig.il Tenaiicv Act tippiies to sales of teuincs lu 

execuliuii f)1 dec) CL'S 

Mahomed ADDAS MoNiJUii i Hrojo Sundart Dehia .. ... XVIII SCO 

ss 15,10. Pntm tenmei, Sections 15 and 10 of the Bengal Tcnanc\ Act ot 1885 
apply to putiii tenures 

DUROA PR08AD BUNDOPADHYA 7 . BRTNDAIJUN ROY ... ...XIX 604 

s. 2‘2 Sec HUDTT OF (X’QtUrXNCV 

s ‘29, cl. (5) Enhancement of tent by ronttact-~Aqteemen1 not^ nnthin Oie sectimi 
An iigrcciiie^t embodied in a kibiilivat to p:i\ a certani amount of rent agreed 
upon L)\ the parties in settleniciit ot diilcreiices betv^coii thuin as to hat had been 
the amount iiud char.icter ol the ituit, and to avoid fuithor litigatiun, not 
au agrci'ineiit to finhance withm the meaning of s 29, cl [b) of the Bengal 
Tenancy Act 

SHEO SAHOY PANDAY V. RaM RACHIA ROY . ... XVIIl 383 

H, 40, cl. 5 OnUn commutinq bhotrh tent to naifdi tvnf'—Ottiission to stah tune when 
otiler js to tulcf epeit The piovisions of cl 5, s. 40 of the Bengal Tenancy Act, 
aic imperative, and should be '*trictlv eoiiipUcd with Where, therefore, an order 
uiidei tli.it t lanse oiniU -d to st.ite the time fn»in which it Wfis to take effeet, it wii^’ 
lield to Im' inopr-rative 

ClIOXYDHUY RVdHU N \TH SAHTIN STNC.H l\ DTIODIIA ROY XVIII 4C7 

ss. 59, 188. Co-slnuet^ — Suit by one ( o-sJinrei , cntiHal to atUeci tent sepaiately, 
foi atlditionaJ tent for liiml hi ought under cultivation, 2^^ V^^^de in tet of lease — 

Joint pi opr le tv I s— Re III suit — Collectii*n of tent seyniatelv A tenant held 19^ 
bighas of land under a k.ibulivat gr.intpd b\ thiee joint laiidloids, which provided, 
inter aha, tli.it i nt w.is to be paid at the i it.* of Re 1*8 per Ingha iii respoet of 
8 bigh.is only, .tnd that the leniaimng ILJ bighas, which were than uneulturahle, 
should, wlien they beLaiiie ht for I nltivation, be assessed with rent .it the same 
rate One of the eo-sU.iiiTs, who wa.sSidinittcdlv entitled, under arrangement to 
eollncl Ills share of the tent s(*par.it.elN . instituted a suit against the tenant, joining 
his ro-shareis as defendrfnrs, to lecover air jrsO|jf liis share of the rent for a specific 
period, and claiin»'d to be entitled to r^'cever vent in respeet of the whole 194 highas, 
on the .illtg.i.tioii that thi' 11.4 bjgha't,lmd then beeoine fit for cultivation, and were 
therefore li.i hie to be assessed with rent .it the rate mentioned in the kabuliyat. 

The teiniint objected th.it. having regard to the provisions of s. 188 of the Bengal 
Ten.iuey Act, the suit would not fie at the instance of the plaintiff alone. Held, 
that the suit did lie It was clearly not one for onhancomei^t of rent in the sense 
m which that term is used in the BengeiJ Tenancy Act, nor was it one for addi- 
tional rent tor excess laud within the nieaiiing of s. 52 of that Aot, e.iid as the 
pLiiritifl w.is entitled to collect his shaie of the rent separately, there was no « 
reason why he slA^uld not be entitled to claim separately the rent payable, not 
upon aiiv frosh adjustment of the rent mconsistonc with the continuance of the 
old teiiancv. but upon an asccitainrnont of the rent payable in accordance with the 
terms of the* original letting Gum Mahomed v. Mamnand Oopal Chunder Das 
Uvtesh^Narntn Chowdhry distinguLshed. 

Ram Chundbr ChuotvrVhutty w. Oiridhur Dutt ... ... XIX 755 

08 , 59, 89. See PENAL CODE, S. 186, 
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Tenancy Aat—(ff)nttaued.) 

VllI of 1885 — (coultnued.J ^ 

8. 84. Construclwfi of —Acquintwn oj land by latidlord— Reusonabie and .sulficusnt 
purpose — Certificate of Collector — Functions if the Civil Court. 1’he proprietors 
of a taluk who had constructed an indigo tactory and emploM cl a Kuiojxmu 
mauagor applied to the Civil Court, under s. 84 of the Tciianc> Act, to iurjiiui by 
comp^sory sale a small piece of land made up of several raiyati holdings witlnii 
the estate. The application was opposed bv the proprietors of aiiothei indigo 
factory who had taken under leases from the raiyats the gn atei piirt of thi' land^ 
of the village, including the holdings within which thf‘ ydtit in r|uestioi] was com- 
* prised The Collector of the district had certified, undo) s. 84, th.it tin puiposu 
for which the land was required was icasonahh^ and siilhi^icnt The Mniisif tried 
the matter as a disputed question of tact, and held that the purpose alleged 
was not reasonable or huiticient, and dcelincd to authorise the purchasi*. 

The District Judge on appeal ruvorhcd the Miinsif s finding and authotised 

the compulsory aGquisiti6n qf the land. Held, th.Lt theic net appeal againsti 
^ an order passed by a Civil Court under s Kt of the llongtil TenaneN 
Act, iind*thift the order of the District Judge was without jurisdiction and 
must bo set aside. Held by PBINSKl’ .nid AMEEU Alii, JJ (PKTIIF.H \JI. 

C.J., dissentiiuj) . — That the Collector’s * ertifica to uiidci s M«| is not conclu- 
sive as to the reasonableness and .uHjeieij«'\ of the purpose loi whu'h the land 
IB sought to be acquired. That the jur isdid cm rd the Civil ConrI i; not confin- 
ed to giving effect to the Collector’s corbific.itt , but the Court is lo hold .i judicial 

enquiry to determine the roasoiia bleu css and suitieicncy of the purpose and all 
matters euining within the section, and is competent to consider the grounds upon 
which the certificate was granted. That tin* appoiiitiiient of a European nifiiiagt'r 
and the necessity for erecting buildings f<»r his cuinfoiA and convenieiier* are 
insufficient grounds fur authorising the coiiipulsoi> acquisition of land under s. 84. 

The purpose for which the laud is sought to acquired must h.ive a diioet reUtion 
to the good of the holding, and objects which might Uavi* .i remote or speculative 
bearing upon the good of the holding are foieigii to the scope of the Aet JIM, b\ 
PETHEKAM, C.J. — The section gives to the Collector jiirisdvtion to dc'cide whethci 
the alleged purpose is reasonable and suiticieiit, leaving te the Civil Court to 
settle the amount to be paid for the land, and thedeeismn o1 the question wlietliei 
the land 18 6(md Jtde required for the alleged puipoMi The words “ satislied on 
tho certificate” mcanth.it the Civil Court i.s to be N.itiRficd on thi' (eifiHiate 
alone, and h.is no jurisdictiuii to take odior evidence on that question, but is to 
accept the decision of the Collector as iiiial. 

GOGHUN MOLLAU e. HaMKSHUR NAKAIN MiHTA ... ... Will 271 

s. 84. Ordef made mulct ^ not apinudable. See APPEVL VKOM OKUKK. 
ss. 1U2, lOd, 106, 108 PuiVi’ts of Settlement Ujf ice tb — Jierotd of tufhls- iJib/mlvd 
lands — Appeal — Rowers oJ supervision of IJiyU Coutl. A beltlciiieiit Ofiicer h.is no 
power, under the provisiuiis of the Bengal Tenancy Act, to ouLcrtaiii .iti} dispute, 
between the persons interested in neighbunri^g estates as to the litb* lo ativ land 
Nouenduo Nath Koy t^HowuHKi i bjusnath SANDiHi ... ... nin 641 

s. lOJ. Record of rights ^Dispute as in boundaries — Puivcjsofnn cjecuttvr rjfjco 
An executive officer, acting uiidei the provisions of s. lUd of the Pciigiil 
Tenancy Act, has no power to determine tha» bound.irn s between cmitcrniinous 
estates as to wine n .i boiui pde controvers\ exists between tlic (Avners oi sU( b 
estates. Norendro Nath Roy Lhowdhiy v. Snnath Saiutelurvhvd on 
BIDHU MUKUl DABI V. ilUUGWA^ CHUEUEii KOY CHU\\DUUY ... XIX €43 

as. 103, 106, 108, cl. (3). Court-Jees Act VJl of 13170, sch. if, att, 17, cl VI— Record 
and settlement of rents— Vraciue— Appeal f tom decision of Reienue Officei s The 
Court-foQ payable on a memorandum ut appeal presented to the High Court under 
.s. 108, cl. (3) of the Bengal Tenancy Act of 18nd is that proacribcd by art. 17 
(cl. VI) of sch. 11 of the Court-fees Act. 

Pbtu Ghobai «. Bam Khelawan Dab Bhukut ... ... XVIU 667* 

Sy 168. Incidmts ot tenancy^ applvcalton to deict tninh — AdmissioH of tmancy, effect oj. 

An application made nominally fur the determination of the incidgntsof a tenancy, 
but substantially fur the purpose of sotting aside the lease under which the tenant 
came into possession, docs not come within the scope of s 1&8 of the Bengal 
Tenancy Act. Pet PETHEKAM, C.J. , J'BINSEP, PlGOT and GHOHE, JJ.- An 
admission of a tenancy in order to give jurisdiction under s. 158 does not llriiig the 
case within the meaning of the section, the object of tho seiption being to enable the 
' . Court to asoettain what are the incidents of the existing arriaigements between it 
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landlord and his tenant and not to enable the Ooart, iii efiect, to make a new 
contract for parties between whom no contract was m existence at and before the 
date of the application. Per Nobris, J.— The true construction of the application 
was a question for the determination of the Division Bench. 

Debenduo Kumar Bundopadhya v. Bhupbndro Naeain Dutt ... XIX 182 
8. 174. Bee LIMITATION. 

8.174. Amount payable incorrectly calculated by an officer of the Court — Hale for 
arrears of rent The judgment-debtor within 30 dajs from the date of sale 
deposited iiiCouit, under s 174 of the Bengal Teiiaiic}* Act, the amount which had 
been calculated in the ofhco of the Munsif as the amount payable under the 
section. Subsequently on its being discovered that the amount was short by a 
small sum, the ealculation being incorrect, the Muiisif held chat the provisions 
of the section had nut boon complied with, and passed an order confirming the 
sale. Held, that when the amount payable by the judgment-debtor under s 174 has 
been calculated and settled by an uihccr of the Court, and when tlpit amount • 
has been paid into Court, aii order sotting aside the sale must be made by the 
Court as a matter of right The order of the Munsif confirming the sale was 
therefore held to be without jurisdiction .ind was set aside. 

UOBAH LaLL V. KaUIIA PERBIIAD SlNGU ... ... ... XVIII 255 

8. 174. Juriadictuoi — Civil Pt ocedurc Code ( Act XIV of 1882) , s. 1 1 — Sale for arrears 
of rent — Deposit m Court. Nc suit is maiutamabJu to set aside a sale under the 
provisions of s. 174 of the Bengal Tenancy Act. The right under the section to have 
a sale set aside is nut an abstract right which can bo oiiforuod by suit against any 
particular person, but is airight to call upon a Judge to sot aside a sale, and on his 
refusal, to proceed iii revision. « 

KaBILASO KOEB r. RAGHU NATH 8AKAN SlNGH ... ... XVIII 481 

s. 184, floh. Ill, part 1, 2 (b). Suits ov registered contracts- I limitation — TAmitation 
Act (XV of 1877^ sell. 11. art. IIG. Suits for rent, founded on registered contractH 
in respect of lands subject to the provisions ot the Bengal Tonaney Act, are governed 
by the limitation provided in that Act. 

Mackenzie v. Haji Syed Mahomed ali Khan ... ... ... xix i 


а. 188. Ejectment-- Joint owncts. Sociu«n 183 of the Bengal Tenancy Act of 1885 is 

no bar to a suit for ejectment by one of two joint-owners when the suit is brought 
under the contract law on a breach of the conditions of a lease by the tenant. 
HABiPRiA Debi u. Ram Churn Mati .. ... ... ... xix 64i 

s. 188. Joint landlords —Teniue^ enhancement of tent of — Fractiomil co-shaters — 

Smt for enhancement of rent of a tenute by some only of several joint landlords. 

The provisions of s 138 of iho Bengal Tunaucy Act apply to a suit by some 
only of sevoiai joint landlords bo enhance the runt of a tenure, whether such 
tenure was in existence at the dale of the permanent scMlement or not, and pre- 
clude such a suit being brought, 'i'iie plaintiffs, who were some only of the eo- 
sharers lu a zamindan, insatutod a suit to ciih:»nc‘.u the rent of a tenure within 
the zamindan and to recover their share ot the tout at Clio enhanced rate for a 
specified period. Of the tun uro- holders, some were co-.sharer>4 of the plaintiffs in 
the zamindan and the remainder wore uyt interested thoroni. It was admitted that 
the plaintifis coJleeteu their share of the runt of the tenure suparatch from their 
co-sharers who were shan^vs m the tuiiuro The plaint) If s alleged that they had 
requested the latter to join them in instituting thoisuil, but that they had declined 
to do so, and they accordingly made them defendants in the suit. Held, that 
the plaintiffs could not maintain t&c suit, having regard to the provisions of 
8. 188 of the Act. The term joint landlords ” in that scoiioii must be taken as 
including all oo-sharers under w^pm a tenant holds, whether such co-sharers 
collect their quota of rent from the tenants jointly or separately. Prem Chand 
Euskur V. Mokslvoda Debi, Qopal Chunder Das v. Umosh Nara/in Cfwwdhry, Beni 
Uadhub Roy v. Jaod Ah Sircar referred to. 

Haladuab Saha l \ JtfUDOY Sundri ... ... ... XIX 598 

б. 188. Jomt pi apnetqifs— Arrangement with fractional co~sharers,ejfect of — Separate * 

tenancy, creation of. Where a tenant has agreed to allow one of several co-sharor 
landloj^s to deal with him as if he were his own toaant, without any regard to iho 
interests of -the other co-sharers, the effect is to create a separate teuaucy under 
such fractiliiial uo-sharci, and s. 186 of the Bengal Teuaucy Act is inapplica- 
ble to siioh a ease. Uopal Qhander Das v. Umesh Narain Cheiodhry distinguished* 
RAmmaMv tr. r*j sdmar cuha ^ xix eio 
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Bwroest— ^ 

Toafamily tfiakur. Sec Hindu Law, Adoption 

Bhulnhapi Register— 

Under Bengal Act, 11 of IBGii. Sec HINDU Law. 

Bigamy— 

Mahotnedan Law — Marriage o/viinui --Hei/uduiixon oj mai riage hy luinor on attnmiiuj 
puJbeity — AsseM of the mfe after puberty — Penal Code (Act XL V of 1860), &. 104. 

B, a Mahomodan girl, whose fathoi was dead, was alleged io have licoii given iii 

' marriage her mother Lo J some yc.iis liefure she attained puhertv Prior to her 
attaining puberty J was sentenced to a term of impriHOiimnit foi theft, While 
ho was in jail, B, aftoi she had attained puberty, contracted .i marriage with P. 

The marriage with J was never oonsuinmated On J being released fiom jail, ho 
proceeded to prosecute B and X’ for bigamy and abetment ol bigamy, and also 
charged P with adultery. 'It i^ppeaied that bclotu taking proceedings J requested 

, B to return to him, but she refused to do so. The marriage between B and J was 
sought to be pfoved by the evidonec of J, JJ*s mother, and two witnesses who were 
said to have been present B iiud P were both convicted. Jield, on appeal that 
the evidence of the marriage between B and J was iiisulhcicnt to justify a convic- 
tion m the absence of proof that a Mullah w.is present at the ceremony, or that 
tho snjJia required to be recited at the muriiagc of minors was rceitcd, o? the aJed 
performed. UcLd, further, that assuming to have been given in marriage to J 
when a mere child by her mother, she had the option of either ratifying or 
repudiating such marriage on littannng puberty. Under the law, such a 

mariiage i.s of no cilcct until it has been ratified by tho minor, and under tho Sunni 
law lb lb oficciivo till cancolli'd by tho minor. Under both schools of law tho minor 
has the absolute pow^r, on attaining puberty, to ratify m cancel unauthorized 
marriage, though udder the Sunni law ratification is presumed if the girl remains 
.silent aftci attaining puberty and allows tho marriage to be coiibumniated. Held, 
on the facts of tho case, that the i‘iivumbtaiices afforded sufhcirnt indicabiun, oven 
assuming tho girl to be guvcriicd b\ the Snnm l.avv, that she never ratiftod the 
marriage. Held, also, that .v judicial order was not noeessary bn effect the 
uanoellation of the marriage. 

BADAL AUIUT V. QUEBN-EMPKESS ... ... ... XIX 79 

Marriage — Cmirctswn of Ihnda wife to Mahoimdanisni — Marriage with Mahornedan 
— Penal ('ode, s. 494. The pcUtioiiei, nriginalh a Hindu woman, and the illegiti- 
mate offspring of Chattji parents, w.is duly married according to Hindu rites in 
D, who was also by caste a Chattii. bubscquciit to the marriage the petitioner 
became a eoti veil to Alalujinedaiiisiu and then married a Mahoniedau. She was 
charged with and euiivictcd of iiii oflcnci' under s 494 of the i'ciial Code. Tt was 
contonded on her behalf that — fl) thi* marriage between her and I) was invalid 
under Hindu law by reason of her illegitimae^ and the consequent diflcrenec of 
caste between the eontraetiiig parties , (2) the marriage between her and H becurac 
diEisolvod under the Hindu Jaw on hi'r ixinvur^ioii to ]\lahi>medauisi-n ; and (3) the 
second marn.igr was not void under tJie Mahomedan law by reason of its taking 
place in the lifetime of 1; and that the conviction was therefore erroneous. 

There was no evidence of anv notice ]iavin{| been given to D pri'Vious to tho 
second marriage calling on him to become, a IMahomedan Held, that illegiti- 
macy under Hindu law is no absuLulc dibqUHiificatiou fir marriage, and that 
when one or both contracting partidl> to a marriage arc illegitimate, the mairiage 
mu.st be regarded as valid, it they are rccognizi^d by their easlu people as belong- 
ing to the ba.mc caste. Held, also, that there is no authority in Hindu law for 
the proposition that an apfistatc is absolved troiii all civil obligations, and that, so 
far as tho matrimonial bond is ooncernod, such i# view would be contrary to the 
spirit of that law, which regards it as indissoluble, and that accordingly the 
marriage between the petitioner and D was not, under the Hindu law, dls&olvod by 
her conversion to Mahomcdanism. Rahrned heehee v Rokeya Becbcc dissented ' 

•from. Held, further, that as the validity of the second marriage depended on the 
Mahomedan law, and as that law does not allow a plurality of husbands, it would 
be void or valid according as the first marriage wa< or was not subsisting at tho 
time it took place ; that no notice having born given to 1) as required by 
Mahomedan law previous to the second mat nage, and no recour.se having been 
hod to the Courts for the purpose ot obtaii^iug a dcclaiation that the *furiiier 
marriage was dissolved, and as British India cannot b^ held to be a foreign 
^untry/ ibz the purpose of rendering such notice unneoosbary, tho pievioug 
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Bigamy — ( continued,) * 

iflArriage was not dissolved under Mahomedaii law, and the subsequent marriage 
was therefore void. Held^ accordingly, that the conviction was right. 

In thk matter of the Petition of Kam Kumabi ... ... XVIll 964 

Sagai or nikka itiarrxage ’liehnqutshnietU of wife — Penal Code, s. 494. A conviction 
under s. 494 of the Indian Penal Code cannot be supported where there is evidence 
to show that, by the custom of the caste, sagat or nikka marriage was admissible, 
and that the husband had relinquished his wife. In re htuesamut Cfuimia followed. 

JUKNI u. QUEEN-EmPREBS... ... ... ... ... XIX 637 

Bill'Of'Exohange— 

Dishonour of Sec MUTIIAE CREDIT. 

Bond— 

See INTEREST. 

BoundarieB— 

Disinite as to. See LIMITATION. * 

BreaohoB of the same Contract — 

How sued upon. See CIVIL Pkocrdoue Code, 1883, S. 43 

Baddhist Law — 

See DIVORCE 

Baildinj Lease— 

Not witkm purview of Bengal Tenancy Act. See LEASE. 

Burden of Proof— 

See Account . Evidence*; Limitation. 

Barden of proving Abaenoa of Undue Influenoe— 

See Gift to p&rson in a Fiduciary relattonbhip. 

Barman Buddhists— 

Law as to divorce among. See Divorce. 

Calcutta Municipal Consolidation Act— 

Bengal Act IV of 187G — 

s. 357. Limitation— Acer Util of right to sue — Notice in waiting — Continumg damage. 

The plaiiitid ui April 1888 sued the defendants for damages lor injuries caused 
by the dtifend€i.nts’ works to his Iiuuse On the case comiug on for heariug il 
appeared that the iioliee of action seised upon the defendants was dcfoetive m form, 
and the suit was on the 11th Dot. ember 1888 dismissed with liberty to the plaintiH 
to bring a fresh suit for the same t.iaise of action. On the i5th December 1888 
the plamtifl served the dufendaiita with a fresh notice, and on the 15th March 1889 
instituted the present suit. It appeared from the plaiutiH's evidence that in the 
beginning of Ileceinbcr 1888 the house had been reduced to such a condition that 
it was inuapiible of sustaiiii ig further damage Held, that the right to sue accrued 
to the plaintiff upon the happening of damage by reason of the subsidence arising 
from the defendants’ act ; that the plaintiff had not shown that a right to sue upon 
which the suit could be maiiitaniod liaf^ accrued within three months before the 
institution of the suit as rc<iuired by s 357 of the Municipal Act (IV of 1870), 
and within the terms of tjfic notice of the 15th December , and that the suit was 
therefore barred. Harley Ham CuUtety Co. v. Hitchell distinguished. Per 
PIGOT, J. — Sembie that, as to wheihei. under s. 357, damage arising out of 
a subsidence referred to lu the notice^ but arising after the date* of the notice, 
could bo recovered without fresh notice and fresh suit, a libenl construction should 
be placed upon s. 357 as to the requirements ot the notice. 

DWABKA NATH GUPTO V. THE OOUPOHATION OP CALCUTTA XVIII 91 

ParrlAge of Gold and Silver, etc.— 

See INDIAN RAILWAY ACT (IV OF 1879), S. 11. 

Carrier— , 

Carriers by Railway, liability of— Railway Act (IV of 1879) , s. 310— Loss by negligence 
—Common carriers— Insurer— Act of God. A carrier by Railway is, under Act IV 
1879, liable as an insurer of goods entrusted to him, and not merely for loss 
occaSiOUGd^y uogligeuce 

OBOGEMUL 11. The GOMMIBUIONERS FOB THE IMPROVEMENT OF THE PORT 
or CAIiOUtTA ... ... ... ... ... XVIII 437 
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Cappiers— ’ ^ 

See Common Carriers. 

By Railway, Ses COMMON CARRIERS. 

Case— 

AGHORE NATHi’. SHAMA SUNDARI, l.Li.B.. 5 All.« 616. dissented from ... X17( 652 

ahsanulla Khan Bahadoor v. Hurri Churn Mozoomdar, l.L.R , 17 
Cal., 474 » distinguished ... .. ... ... XIX 704 

Anangamanjari Chowdhrani V. Tripura Sundaui Chois dhrani, L.R., 

14 LA., 101 . l.L.R., 14 Cal., 740, followed ... ... XVIII 24 

’ Anderson, Wright & Co v. Kalagarda Surjinarain. l l r , 12 Cal , 

339. approved ... ... .. XIX 372 

APPOVIER V. Rama Surra AIYAN, 11 Moo. I A , 76, referred to ... XIX 301 

ATA-ULLA V, AZIM-ULLA, l.L.R., 12 All., 494, referred to . . . XVIll 449 

Badri Prasad v. SARAN L.\L, l.L.R., 4 All , 369, dissontod from XJX G52 

Baij Nath Singh v. Shah am HOSaIN, l.L R , 1\ Cal., i48, overruled 
in part . .. ... .... XTX 393 

BALKARAN RAI V, OOniND NATH TIWART, l.L.R., 12 All , 129, leferred t(. XIX 748 

BALKARAN Rai V. CrOBIND NATHTiWARI, l.fi.Jl., 12 All., 129, not followed XIX 780 

BaLKISHEN Das v. run liAII^DUH Singh, r.L U., lOCal., 305, distinguished XIX 393 

Baroness Wknlock River Dee Company, L.R., 19 g.BD.,156 
referred to .. ... . ... . .. XVTIl 31 

BE.TOY Chunder Banerjee V, Kally PRGSONNO MOOKERJEE, 1 L.H., 

Cal., 327, referred to ... ... ... . . XVIll 521 

Beni MadhUB Roy v. JaOD ALI Sircar. l.L.R . 17 Cal , 390, referred to.. XIX 594 

BHAGWANT Singh v DauYAO Singh, l.L R., ll All , 416, approved ... XIX 20 
BHUOWANDas MaRWARIu. NUND Lal Sen. I L.R., 12 Cal., 173, followed XVIll 508 
BHUGWAN Lal r. M^JHIP NaRAIN STNGH (unreported) followed . XIX 20 

Bru Indar Bahadur Singh v, Jankbe Koek, L r , 6 i a , i, fniiowad .. XVill ill 
BUNGSHO DHUU Biswas y.MUDHOO MoHULDAH, 21 W R. . 383, distinguished. XIX 8 
Bykant Nath Shaha v. Rajbndro Narmn Rm, 1 L.R , 12 Cal., 333, 
followed .. ... . ... ... XIX 652 

CALDER V, Dobell, L.R., 6 C.P., 4R6, referred to . ... ... XVIII 31 

CHAMIA, In re, 7 G.L R , 354, followed . .. .. . . XIX 627 

CHENNAPPA V RaGHUNATHA, l.L R , 16 Mad., 29, referred to .. XIX 780 

CORSER V Cartwright, L.R., 7 II.L , 731, followed m principle . XIX 2G 

Cross v. Gross, 12 W R (Kng ), 094 , 3 Sw. and Tr , 292, referred to ... XIX 51 
Darley Main Colliery company i> Mitchell, L.R , ll App. Ca., 127 , 

L.R., 14 Q B D., 125, dhstinguishcd ... ... . .. XVIII 91 

Datti PaRISI NayaDU r Datti BANGAUU NAYADU, 4 Mad. H C , 201, 
explained and distinguished... * . . XIX 92 

DrobOMOYJ Gupta r. Davis, I L.R., ll Cal., 323, distinguished . . XVIII 478 

Duncan P’ox & Co. u. north and South Wales Bank, L.R, 6 App. 

Cas., 1, referred to ... . XIX 242 

Durgaperrad 17 Keshopersad Singh, i l u . Cal , G6 g , L.R , 9 T a , 

27, explained .. , .. ... . ... XIX 301 

Dwauka Nath Mitter v Tara Prosunna Roy, I L R , 17 Cal . iGO, 
referred to ... .. . ... XIX 7C0 

Empress 11 LUTFUNNISSA (unreported) followed .. .. ... XIX 82 

Empress v. Ramzan, l.L R., 7 All., 4G1, referred to ... ... XVTIl 449 

PUTTBHMA Begum v. MOHAMED AUSUR, l.L R , 9 Cal , r09, overruled .. XVIII 24 
GANGARAMr DATA RAM, l.L.R., B All , 82, dissented from ... ... XVIII 322 

Girish Chandra v. Kasiswari Debt, I L r 13 Cal , 145. followed . XVIII 610 
GOBTND Prasad ii.*CHANDAR SEKHAR, l.L H ,'9 All , 486, dissented from XVIII 86 
GOOHUN MOLLAH v. RaSiBSHUR NVRAIN MAHTA, l.L R , 18 Ciil., 271, 

referred to and followed ... XtX 485 

GOLAM Abas v. MOHAMED JaPFER, E L R , 19 Cal., 23 (note), followed ... XIX 20 

Golam Rahman v. Fatima bibt, J.L R , 13 Cal., 232, followed ... XVIII 378 

GOPAL CHUNDER DaGHORIA V KrNAR\M DagHORTA, 7 W R , 35, referred to XIX 63S 
(JOPAL Chundbr Das v Umesh Narain Chowdhry, 1 L R , 17 Cal., 696, 
distinguished ... ^ XIX 611, 

766 

GOPAL CHUNDER DaS V. UMESH NarAIN OHOWDHKY, T.L.R., 17 Cal.. 696, 
referred to . ... ... ... • ... ... XIX 594 

GOPAL Singh v. DhuNGAZBE, 3 W.R., 20C, pvorruled XIX 289 

Gbea^ Northern Railway Co. r. Behrens, 7 H & Nj, 950 XIX 539 

GUNI Mahomed v. Moran, I L.R., 4 Cdl.. 96, distinguished ... ... XIX 756 

GUR BUKRH Roy v, JBOLAL Roy, I L.R., IG Cal., 127, referred to ... XVIII 121 
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Hanoomanpkrsaud Pxnday V. musrumat bahooke Munuaj Koon- 
WBBEE, G Moo. I.A., 39:1 distjiiguishod ... .. ... XIX 

HaBGOBIMD KUABl V. DHARAM SlNGH, G All., 329, oxpliiincd and 

distinguished . . ... ... ... ... XIX 

Hobbndba Chunder O L^PTA Roy u. AUNOAHDI Mundul, I L R., 14 Cal , 

544, relied on . . ... ... . . ... ... XVIIl 

Horne v, Horne, 30 L.J. (P. & M.), 200, followed ... ... XVIII 

HUNOOMAN PEBSAD PaNUAY V. MUNHAl KOONWBBEE, 6 Moore’s I.A., 

393, follow*.d ... ... ... ... ... ... XVIII 

INDERUN VALUNGYPOOLY TaVBR v. RAMAHAWMY PaNDIA TAIiAVER, 13 

Moo. I.A., 141; 3 B.L R . P C , 1 , 12 VV R (PC ). 41, explained ... XIX 
Jagadamra Chaodhuani t*. Dakhtna Mohan hoy Chaodhri, I.L.R., 

13 Cal., 308 , L.R., 1.1 1 A , 84, referred to ... . XIX 

JAI NARAIN Rai V. QUERN-P:mPRRSH, I 1j R., 17 Cell , 8G2, doubted XVIIl 

JANAKI BAIiLAV SEN HaFIZ MaHOMED Alii I.Ti.R., 13 Cfll., 47. 

distinguished ... ... .. .. ^ XIX 

JANAKI BALiLAV SEN V. ii'AFIZ M\HO\tED ALT KHAN. I L R , 13 Cal , 47, 

followed ... ... ... XIX 

Jani Begum r. Jahangir Khvn, i L r , y All . 176, dissented irom ... XVIIl 
JANKI KUNWAR V. AJIT Singh. l.L.R . 15 Cal 68, L R., 14 I.A., 148, 

referred to ... ... .. ... ... XIX 

Jan Mahomed v. Queen-Empreks. i.IaR , lO Cal , 684, cited ... XIX 

JEO LaL Singh v. SUKFUN, ll C L R., 483, referred to ... XIX 

JEWUN Dash SaHOO v. SHAH-KubeEROODDEEN, 2 Mo(^. l. a , 890. referred to XIX 
JOGBNDKO Nath Sircar i coiund chundur addi, l.L R . 12 Cal., 

252, distinguished find cdbiincii ted upon ... . ... XVIIl 

JUGGOMOHUN GHOSB V MaNICK CHUND, 7 AIoo I A., 279, referred to . XIX 
KAILASH CWJNDER chose V. Fur (^HAND JAHARI, 8 B.LR., 471, 
referred to ... ... ... .. ... XVIIl 

Kalian Singh r Lekhraj Singh, 1 L K., G All , 211, approved of XVllt 

KAMESWAR PERSHAD 1, RUN BAHADUR SINGH, 1 L R , b (Jnl , 843 ; L B , 

8 1.A , 8, referred to . . . . . XIX 

KABEBMUNNIBSA BtrEE V NILHATNA Bose I Ij.H., HCjU , 7y,'refenpd to XVin 
KABT CHUNDBR MoZUMDAH, 7n l.L H , G CUl , 4U), lissontod from m part XJX 
KHATU BlRl r. MadHURAM BAUSKih 1 L R., IG lUl , G22, ovorralod XIX 

KHETTER MOHUN CHATTOPADHVA i ASSUR CHUNUER SUUM\, 11 W.R., 

271, reliodoii ... XVIIl 

Khosder Biswas v. Satis Mondul, l L R.. 15 Cal., 43C, followed XVIIl 

KishobiLal Roy v SHARUT chundeu Mozumdak, l.L.R., 8 Ca1 , 693 

10 C L R., 359, referred to .. . ... .. ... XTX 

Krishna YYAN MuTTUHAMI, I L.R 7 M.id.. 407, oKplu-ned and distill- 

guiahod . ... ... XIX 

KBISTO BUIiLUV CHOSE KltlSTO La*. SINGH, 1 L R , IG Cal , G42, relied 
on ... . . XIX 

KUVER.TI TULSIDAS z . C 1 P RY. CO , 1 L.B , 3 Iloni , 109, n- supported XYITI 
LALLA DAREE PERSHAD S VNTO J’RUSHAD, 1 L R , 10 Cal 506, overruled XVIIl 
LINDSEY V. Lindsey, 21 W R (Kng ), 272, iollowod ... . XTX 

Mackintosh v crow , I l r., y Cai . esy, approved . . xix 

MADAN MOHUN LaIj v, lata SHEOSANKEK BAHAI, I J-.R , 12 Cal., 482, 

referred to XIX 

MaDHO PaRSHAD V. MEHRHAN STNGII, l.L.R , lH Cal., 167 ; L R., 17 1 A., 

194, distinguished ^ . .. 

MaHABEEB Persad r. Ramyad Singh, 12 B L R., 90, distinguished ... XVIIl 
Mahabbbr Pebsad V Ramyad Singh, 12 RLR,90.*20 W.B., 192, 
applied in principle ... • ... XIX 

MAHABIR PKRRHAD Singh v. MACNAiiHTKN, l Jj R , IG Cal., r»32, followed XTX 
Maharaja of Buhdwan v. Taraspnd\hi debi i l.u , y Cal , G19 , 

' L.R , 10 1.A., 19 relied on ... ... ... XIX 

Mahomed ahsanulla*chowdhrt v. amarchand kundu, l.L.R., 17 
Cal., 498 , L.R., l-H-A., 28, referred to ... ... .. XIX 

MANBAB AU V. QULAB CHAND, l.L.R., 10 All., 85, approved ... ... XIX 

MABBYK V. Steel & Co., l.L.R., 14 Cal., 661, commented upon ... XIX 

MATUNGBR CHUBN MlTTBB V MOOBBABY MOHUN CHOSE, l.L.R., 1 Cal., 

175 ; 34 .R., 453, dissented from ... ... ... ... XVIIl 

. MOHADEO DABBY v. BHOL^NATH DICHIT, l.L.R., 6 All. , 86, dissented from XVIIl 
Mohendbo Narain Ghatubajv. Gopal Mondul, l.L.R., 17 Cal., 769, 
flowed ... ... ... XVIIl 
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Case- (coiHinuetJ,) 

MOHENDRO NAR^IN CH4TUI^^J r. (JOPAL MONOUL, T L.R , 17 Cal., 7fi9, 
followed ... ... . ... XIX 341 

M0ND\KINI DaSI «. ADINATH DE\. I.L.R., 18 Cal.. 69, followed ... XVIIT 386 

MONEMOTHONAUTH day r ONAUTHNAUTH D\Y. Bourke, 189, ‘2 Ind. 

Tur., N.S., 34, distinguished ... XIX 514 

Mon Mohun Sirkar r the Secretary of state for India in CouNcrL, 

I.L.R.. 17 (lal„ 968, referred to . . .. ... XIX 616 

MootHOORA rUNT SHAW V. I.O.S N. Co., I L R., 10 Cal . Ififi, approved. XVIIl 621 

MUBSAMUT CHAMIA, 7n rf, 7 C L.R . 351, followed . . ... XIX 627 

Muhsamut Ranee Suuno Moyee r Shooshek Mokher Hukmonia, 12 
Moo. 1 . a., 244, followed ... ... ... ... XTX 267 

MUTTUKARUPPAN CHETTI V MUTTIIR\MAL1N(J \ CHETTl, I K 7 Mad , 

47, referred to ... ... ‘ . . XIX 662 

NaNJAPPAu Nan.T^PPA,I.LR.. 12 Mad . 161, approved XTX 393 

NaraIN DHARA V. RAKHALdAlN, T Tj.R , 1 Cal , 1, followed .. ... XTX 92 

. NARSTNGRAV pAMCHANDRA r. VENKUI KRISHN.V, T L.R , 8 Bom , 396, 

referred to . . ... . . . . . ... XIX W1 

NILAKANT BANERJT V StIREBH CHANDRA MULLTCK. 1 L R., 12 Cal.. 414, 
referred to .. ... ... ... . XIX 402 

NIVATH SINGH 7’ BHIKKl SiNGH, I L R , 7 All , 649, overruled ... XVTIl 24 

NoRENDiio Nath Roy chowdhry ?». srinath Sandel, I L R 19 Cal., 

641,rdicdon .. . ... ► .. .. ... XIX 644 

NundoLall Bhuttachar,iee r. Bidhoo Mookhy Detiee, T.L.R., 13 
Cal., 17, relied oil ... . . XVIII 648 

NUNDUN TjALL r. RAT JOYKIftHEN, I L R , 16 Cal , 698, cited with approval XIX 751 
DBHOY CHURN COONDOO V GOLAM ALT, J L.R , 7 Cal , \\0, followed .. XVITI 526 
OMRAO Begum v. -fiiE Government of India, ILR, 9 Cal , 704, 
followed ... ... . ... , . . XIX 742 

PH.RTAH CHUNDEH GHOSE r MOHENDRA PURKAIT, L.R., 16 I A., 233; 

I L R , 17 Cal , 291, followed ...... XVIIl 24 

PoRESH Nath Mukhrrji i*. anath Nath Deb, I. L.R, 9 Cal.. 265, 
followed .. .. ... ... .. XVIII 189 

PURMCHAND J)EY V MOKHODA DEBT, I L R , 17 Cal , 699, followed ... XVIII 526 
PREMCHANDNUSKURi’ MokSHODaORBI.IL R.,14 Cal , 30 1 . referred to XIX 594 
PUGAUDIN RAVUTAN r MOIDTNSX RaVUTAN, 1 L.R., 6 Mad, 414, 
appioved of .. . . . .. .. . XVIII 324 

PUNNO Singh r NTRGHIN STNOH, I L.R , 7 Cal., 298, referred to . XIX 657 

Queen r. KCKIKU Mather (uureportedl dissented from . ..XVIIl 486 

Queen r KUKIEK Mather (uureported) referred to .. XVIII 485 

QUEEN- Empress v GIRDHAIU LaL, I L R , S All , 663. cited . XIX 380 

cjuEEN-EMPRKSS r POHP SlNG, I.L R , 10 All , 174, approved . XVIII 130 

Queen-Empress r Riding, 1 L R , 9 ah , 720, approved . ... XVITT 130 

QUERN-P^.MPRESS r SHEKR SINGH, T L R .#1 All . 362, ri'ferred to .. XVIII 187 

RaDHA CHARAN V. Man Singh, I L B , 12 All., 392, dissented from XVITT 463, 

• • 516 

RaDHA CHAUAN 7' Man Singh, 1 L.R , 12 All . 392. not followed . XVIII 635 
Badanath Doss r. Gisborne, ll Moo l a . l, relied on . ... XVTIl 642 

RADHIKA Mohan Sett, in the go-uls of, 7 RAL.R . 663, not fellowed .. XIX 682 

RAGHUBAH DYAL SAIH’ j. BHIKYA LaL MIKSRR, ilk, 12 (’ill., 69, 
approved ... . a . XIX 630 

RAHI y. GOVIND Va 1«AD TEJA, fL K., 1 Bom., 97, explained and disbin 
guishod ^ . XIX 92 

R AHMED BFiEBEE r ROKEYA BERBER, 1 Norton’s Tjeadiiig Cases on 
Hindu Law, p. 12, disf^ntcd from XVIII 264 

RaMasami 1 . KURIsr, 1 L.R., 13 Mad., 178, disunited from .. XVTIl 83 

Rameshur Singh v Shbodin Singh, l L R , 12 All., 510 followed m 
principle .. ... . ... .. XVIII 497 

RAMHART SARMA r TkIHIKAM Sarma, 7 B.L.R., 336, referred to ... XTX 636 

.RAMLAKHI V. AMBICA CHARAN SEN, I L R , 11 Cal , 680, relied on .. XVIII 642 

RASAMAYA DHITR CHOWDHURI r ABUL P"ATA MAHOMED lKI%kK, I.L.R., 

18 Oal., 399, dissented from ... ... ... XIX 412 

BASHBfiHARiROYr BHUGWaNCHUNDBR ROY, T.L R.. 17 Cal., 209, followed. XIX 606 
Roghu Nath Shaha r Poresh Nath Fund art, l. L.R. , 15 Cal., 54. 

applied in principle ... ... > ... ... *... XIX 336 

RUN BAHADUR SiNGH V. LUCHO KOEU. I.L.R., 11 Oal., 301, relied on ... XVIII 648 
Sadabart Prasad Sahu t?. Foolbash koer, 3 B.L.R. (P.B.), 31; 12 
« W.R. (F.B.), 1, diRtinguiahed 

9 CAL.-<! 


XIX 402 



xviii 


INDEX. 


Case— f concluded.) • 

BADU V. Bajza, I.L.R., 4 Bom., 37, approved ... ... .. XVllI 

Sadu V. BaIZA, I.Ii.B., 4 Bom., 37, explained and distinguished ... XIX 

SAJAJt PaNHAJI V. MarutI, I.L.B., 14 Bom., 274, approved ... ... XIX 

BANGABALINOAM PIDLAI, IN BETHS PETITION OF, T.D.R., 8 Mad., 78 

followed ... ... ... ... ... ... XVIII 

SABABUTl t\ MANNU, I.L.B. , 2 All , 134, ex^sined and distinguished ... XIX 

BASHI BHUSAN V. JADU Nath DUTT, I.L.R., ll Cal., 662, followed ... XVIII 

Satibh Ghundek Bai Ghowdhukt V. Thomas, I.L.B., ii Cal., 668, 
followed m principle ... .. .. ... ... XVIII 

Shamshebf. Khan v. Empress, I L.B.. 6 Cal., 154, dissented from ... XVIII 

SHAMSHERE Khan i^. Ii^MPRESS, I.L.B., 6 Cal., 154, referred to ... XVIII 

SHARODA MOYKE BUBMONEE V, WOOMA MOYBE BUBMONBE, 8 W.B., 

9, followed .. ... . . ... ... ... XVIII 

Bheo ProKARH MlSREB V Bam Sahai SingH, 8 B.L B., 165, approved ... XVIII 

SITANATH MOOKERJEE V. HAIMABUTTY DabEE, 24 \^.B , 877, referred to XIX 

SKINNER V, OrDE, 1 L.R , 2 All , 241 . L R . 6 I.A., 126, referred to ... XIX 

SUBBAMMAL r. VENKATABAMA. I L B., 10 Mad., 289, followed • ...' XVIII 

SURNOMOYEE r SHOOSHEE MOKHEE BORMONIA, 12 Moo. I. A., 244, followed. XIX 
Tara GHAND GHOSE v PUDUM LOCHUN GHOSE, 6 W. B . 249, referred to XIX 

Tara Chand Maoha.t v Kashi Nath Trimbak l.L B., lO Bom., 62, 
followed ... ... ... ... .. XVIII 

VBNKOHA V. SUBHANNA, I-L.R., 11 Mad,, 151, dissented from... .. XIX 

VISHVANATH MAHEBVAR f VTRCHAND PANACHAND, 1 L R , 6 Bom , 16 
distinguished .. ... .. .. ... ... XVIII 

Wajihan u. BirwANATH PeRSHAD, I.L.R., 18 Cal , 462, followed ... XVIII 
WATSON & Co i? Ram ChatnD DUTT, l.L R , 18 Cal.. 10 , L.R , 17 I.A , 

110, referred to and distinguished ... .. ...« .. XIX 

West of England and South Wales District Bank v Murch, L.R , 

23 Ch. D , l3d, followed m principle ... ... ... ... XIX 

WILKINSON V Wilkinson, 30 L J. (P. & M ), 200, note, followed XVIII 

WOMBSH CHUNDKR GOOPTO V Ra.T NARATN RoY, 10 W R., 16, referred to XIX 

ZAMTNDAR OF StVAGlRT V. THE QUEEN, l.L R , 6 Mad., 29, dissented from XIX 

Case settled without Evidenoe — 

See Sanction to Prosecute. 

Cause of Aotion— 

See Civil Procedure Code, iB82, s. 4.s. 

Causing Death - 

By rash and neqliqent act. See CHILD-WIFF. 

Certificate — 

Of Collects Sec BENGAL TENANCY ACT, B. 84 
Of title. See SALE FOR ARREARS OF B8>AD OESS. 

Of unpaid demand. See Sal;: FOR AHRl^ARS OF Ro \D CEHH. 

Certificate to oolleot Debts — 

Act VII of 1889, s 4 — Mortgage decree — Suit by assigsiee of mortgagee for sale. The 
assignee of a property mortgaged is notai debtor within the meaning of s. 4, Act 
Vll of 1889 , and a mortgagee praying for the sale of the property, and asking for 
no relief personally agAim;t the mortgagor, is not bound to take out a certificate 
under that Act before he can obtain a decree *Boghu Nath Shaha v. Poresh 
JVaf A applied in principle. H^naki Ballav Sen v. Hafi^ Mahomed Ah 

Khan distinguished. ^ 

Kanghan Modi v. Balt Nath Singh ... ... ... XVIII 

Cess Act— * 

Bengal Act IX of 1880. See I’URLIC DEMANDS RECOVERY ACT (BENGAL ACT 
VII OF 1880). 

Cesses— 

See Public Demand^ Recovery Act (Bengal act VII of 1880). 

Change^- 

Of altomeya during a pending suit. See ATTORNEY'S LlSN. 

Of partners t^h continuance of mortgage liability. See INSOLVENCY OF TRADING 
PARTNERSHIP. 

“Charitable”— 

See Mahomedan Law, Wakf. 
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Charter Aot— 

24 and 25 Vic., c. 104, s. Id. Sue CRIMINAL PROCEDURE CODE, 1882. 

Gheating— i 

See Forgery. 

Child— 

Custody of. See DIVORCE. * 

Ghild-wite- 

Culpable homicide not amounting to murder — Cnu^ifig death by a rash and negligent 
. aol — Roehneia and negligence — Penal Code, sa. ^1, .304 A, 825 and 888, The 

priHoner, a fully developed adult man, was charged with causing the death of his 
wife, a girl aged about 11 yeurs and 3 months, who had not attained puberty. 

The death was caused by hiemorrhage from a ruptuie of the vagina caused by the 
prisoner having sexual intercourse with the girl. For the defence it was alleged that 
he had had sexual intercourse with the girl on several prcMous occasions without 
injury to her, and there weA.circumstanceH m the case which showed that this was 
possible^ and even not improbable, though the medical evidence was to tho effect 
that, if such intercourse had previously taken place, the pi^iicbraLion whs probably 
not so complete or with so much sexual vigour as on the occasion when the injury 
was caused. The medical evidence was further to the effect that the girl had not 
attained puberty, and was immature and whoUv unfit for sexual lutercf'urse , that 
under such circumstances sexual intercourse between the prisoner and the girl 
was likely to be dangerous to her, and to cause injuries more or less serious .iiccording 
to the degree of penetration effected The prisoner was charged with (a) culpable 
homicide not amounting to murder under s. 304 of the Penal Ct^dc ; (6) causing 
death by doing a lash and negligent act under u 304 A ; (c) voluntarily causing 
grievous hurt un^r s. 325 ; and (d) causing grievous fiurt by doing an act so 
rashly or nogligantly as to endanger human life or the personal safety ot others 
under s. 338 Heldt that, in such a case, when the girl is a wife|Lnd above the 
age of 10 years, and when therefore tho law of rape docs nob apply, it by no means 
follows that the law regards the wife as a thing made over to be the absolute pro 
perty of her husbaud, or as a person outside tho protection of the criminal law , 
that no hard-and-fast rule can be laid down that sexual intercourse with a girl 
under a certain age must be regarded as dangerous and punishable, or over that 
age as safe and right, but that each case must be judged according to its own 
individual circumstances , that in such a case the jury have to consider .ind say, 
whether under the particular circumstances of the case, having regard to the 
physical condition of the girl, and to the intention, the knowledge, tho degree ot rash- 
ness or negligence with which the accused is shown to have acted on the occasion 
ill quealioii, he has brought himself within any of the provisions of the criminal 
law Held, further, that if the jury were of opinion (a) that the act of the prisoner 
caused the death of the girl, that is to say, that the act of cohabitation on the part 
of the prisoner had the effect of rupturing the vagina and so causing the hLemorrhage 
which led to her death ; (6) that tho act o4 cohabitation between a fully developed 
mau like the prisoner and an immature girl like his wife was in itself a thing 
likely to lead to danQ^orous consequences ; (c) that that act was one of such 
a character as to indicate a reckless indifference to the welfare of the girl of a 
want of reasonable consideration about what tho prisoner was doing, one which 
the husbaud of the girl, if he had had a Aasonablo regard to her welfare, and had 
exercised reasonable thought as to the act he contemplated doing, would have 
abstained from doing, they would be justified in findivg that the prisoner caused 
the death of tho girl by a rash* and negligent act Under no system of law with 
which Courts ];iave to do in this country, ^hether Hindu or Mahomedaii, or that 
framed under British rule, has it ever been the Isw that a husband has ihe 
absolute right to enjoy the person of his wife without regard to the question of 
safety to her. • 

QUEEN-EMFREBS 0. KURREE MOHUN MYTHEE... ... ... XVIli: 4Vf 

Ci¥il Court- 

• Functiona of. See BENGAL TENANCY ACT, B. 84. 

civil Prooedure Code- 

Act XIV ot 1882— 

m. 2; 2, 396 ; 214 cl. (e) ; 373 : S88 ; 602. 8w Appbal 

HS. 2,668. See Appeal FROM OBOBR. ' 

s. 11. Bee BBKOAL TENABOY ACT, 6. 171. • 

SB. 13 ; 610 ; 636. See ARBITBATION, 
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Civil Ppocedure CodB—(cofUinuedJ 

Act ')[iy of lS82—(continued») 

Hs. 13, 13, 42, 48, 13, 224 , 212. See ' EE8 JUDICATA.' 
ss, 16; 19, 223, cl. (c). See JURISDICTION 
8. 32. See^ARTNBRSHIP SHARES. 

as. 48 ; 223, 230 , 232 ; 244 ; 285 ; 373, ^4 ; 873, (>47 Sec EXECUTION OF DECREE. 

3. 43. B readies of the sai/ie contract /tow sued uikui — L ause of action — Contract. 

Where a oontrAcfc for the Kale and purchase of good^ is broken by the purchaser, in 
part by refusal to take delivery, and in part by refusal to pav for goods delivered, 

Wh breaches having occurred before any suit is brought, the vendor is debarred b> 
s 43 of the Code of Civil Procedure from bringing two suits against such purchaser, 
his claim being one arising out of one cause of action and based on one and the 
same contract. The view taken by WILSON, J , in Anderson, Wright d Co v. 
Kalagatla Surjinatatn approved. PeTHERAM, C J.— ** Thc*whole of the claim 
which the plaintiff is entitled to make in respect of the cause of action in s 43 
means, in the above case, the entire ciaiin which the plaintiff has against the 
defendant at the time the action is brought in respect df au} failure, or failures to 
accept and pay for goods purchased nf him by the dcfeu<laiiL under one contract, * 
and the whole of such claim must u* included in one action PRIN8EP, J — The 
expression ‘ cause of lu lion ' is to be construed with reference to the substance 
rather than the form of the action The claim in both the above cases being for 
damages on account of breaches of the same contract, s 48 re.id with the 
illustration debars the plaintiff from bringing two suits. 

DUNCAN Brothers & Oo r. JEF/muLL c^reedhareb L\ll .. XIX 372 

• ss. 43, 44. See CLAIMS. 

s 80. Ptactice — Wtit cf .lUmmons, Service of An afbdavit in support of service of 
a writ of Hummous under s^60 of the Civil Ptocc'durc Code shouliL show that piopcr 
efforts have been made to find out when and where the defendant is hkelv to 
be found ^ 

COHEN b. Nursing Dass aimidy . . . .. XlX 20i 

ss. 121, 127, 13() See INTERROGA'L OKIES, 
ss. 141, 142 , 568. Sec EVIDENC’E 
SH. 20y , 266 Sec MORTGAGE 
SH. 211, 212. See MESNE PROFITS. 

s8. 244, 811, 312, 289, 311, .^12 , 290, 291 Sit SALE IN HXEUUTION OF DECltEE. 
ss. 266 . 272, 278-283. See ATTAI’HWENT. 

SK. 289, 314. See SALE FOR ARREARS OF Bo.^D CESS 
s. 294. See MORTGAGEE 

s. 295 " Wfienever assets aie leaUsed,'" meaning of — Sale in cuecuiwn of a deciee— 

Deposit of twenty-five jtei cent of putchase -money — isset*s The words “when- 
ever assets arc realised” in s 295 of the Code of CiviJ Procedure reallv mean 
“ whenever assets arc so realised as to be available for distribution among the 
decree-holders.” The twenty-five per cent of the imrchase-iiimiey deposited .it a 
sale ill execution of a dooroe is not “ iss^ts ” within the meaning of s, 295, hut a 
mere deposit, and therefore imniediatcU available for payment to the decree- 
holder. Vxshvanath Mahe^vni \ Virvhand l*nnacMamt distinguished. Jagendro 
Nath Sircat v. Oobind Chundei Addx distinguished and commciitcd upon. 

HAFEZ Mahomed ALi Khan c Damo^xu Pr\m vnipr . XVII I 242 

3 H. 312 ; 584 , 584, 585. Sec SECOND APPEAL, 
s 317. See BENAMI PURCHASE, 
ss. 344, 360. Sqb INSOLVENCY. • 

K. 378. Sec Limitation. 

s. 582 See APPELLATE COURT, POWElk OF 

S. 584. See APPEAL TO CHIEF COURT, PUNJAR 

Civil Procedure Code Amendmeift Act, 1888-' 

See SALE IN EXECUTION OF DECREE 

Claim— 

In part included in farmer dismissed suit. See ' REB JUDICATA.’ • 

Claim to attached Property - 

Bee ATTACHMENT. 

In Calcutta Small Cause Court. Sec ATTACHMENT. 

Clalme— • 

For possessiem and mesne profite. iJistinct claim s- ‘ Sejiar ate suit-^Joinder of causes of 
action^Civil Procedure Code ( Act XIV of 1882), ss. 43, 44. Claims for the recovery 
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Olainte- (continued J , 

of posgesBiuii of imuiovuablc property and lur mesne profits are dibiinct claims, and j# 
separate suits will lie in respect of each claim. SccLioii 44 of the Code of Civil 
Procedure merely permits Iho joinder in one suit of a claim for recovery of immove- 
able propert} with one for mesne profits m regard Ui the samo property. Ktskori 
Lai Hoy v. Sha^vt Chunder Mosumdat , Mtni ^^inn Sircar \ TJie Sect^tary of 
State for India in Councit and Madnn Mohim Lai v. Tjala Sheusanker Saluit 
retorrmi to. Venkoba v Subbanna diasouted from. 

LALEfiSOll BabUI V JANKI BiBl ... . . ... XIX 015 

Coal Depot — 

Leane for, not ot/ricnlturnl ot hotticnltural ictthin meaniiitj of licnqal Tenancy Aci. 

See Lease. 

Collection- 

Of rent separately Sec BENtJAh TENANCY ACT, IhHft. ss. .V2, IHS. 

Collector- * 

Applicahon Jdr execution oj decree by, triien Manayet of HViwPs estate has been 
appointed. See COURT OF WARD’S ACT, SS. 20, 51-65. 

('ertificate of. Sec BEN(JAli TENANCY Acrr, S. 84. 

Collector of the District— 

Sec Sale for Arrears of road Cess. 

Commission — 

Criminal Pto^ediue ( 'ode ( Act X o/1882), ss 503, 507— Ki uience Act ( I of 1872), .s 3.1 
— Ptacltcc. Evidence taken under a commission issuing lior%the Com i of tin* ( 'hief 
IVosidoncj Magistr,«ii^duriiig the course of aii eiuiuirv before bun cannot be used 
in evidence at the trial before the High Court under s 507 of the Criminal 
Piocedurc Code Held further, tljat on the facts betoic the High CoiAt iL was 
also iiiadniissiblo under ^ 33 of the Evidence Ai’t. 

QUEEN- Empress v Jacob.. . . .. .. XIX 113 

Of Jhn ntwii See EVIDENCE OF TITLE 

Common CarrieF - - 

Liability fot non-dehrery nut affected by ss UH, 151 and 15-2 of the ikaitrart let, IX 
of ]87‘2 — 148. 1.51, 162, Canict,C Act, III of IHfJO — ('(nistrnctum — The 
Railuays Acts, IV oj 1870 and IX ot 1890, as to the habiUty of carnets by tailiray 
That the duties .lud liabilities ot a common earner are go/orned in India b\ the 
principles of tin* English (Common Law on th.it subji'ct, lu>wev«T introduced, has 
been recognized in the Carriers’ Act III of 1805 Ills respoiisibiliiN to ihe owner 
does not origmate in contract, but is cast upon him bv reisou uf his exercising this 
public employment for reward. His liability as an iiisutcr is an incident of the 
contract between him and the owner not inc^jiisistent w’jth the provisions oi the 
Contract Act , and the law of earners, parth written and parth unwritten, reiiiiiiiied 
as before that Aft The RaHw.ivsJ Acts of 187?? and 1890 led need the re.sponsibility 
of earners bv lailwav to th.it ot bailees nndei the Contract .ict, hut this does not 
.iffect the eoiislructioii of the law lelatiiig to common earners and the Act of 1866 
Notwithstanding some general expressions in 'Ihe chapter on bailments, a eomnion 
carrier’s responsibility is not within the Contract Act, 1872 The dcLision of the 
High Court ill Moothotna Kant Shairv. I G. S K Comyiafi > approv ed , and that ot 
the Bombay High Court in Kuoiftji Tulsidas v. G J P Railway Ctnnpany 
not suppnitod. ^ 

Irrawaddy Flotilla Oo. »' Bugwan Das .. . XVIII 620 

Liability of, not alfecfed by ss. 148, 161, 15‘2 of Ofe Contract Aict. See COMMON 
Carrier 

Companies Aot - 

VI of 1882— 

ss*. 144 (/), 177 ( 7 ). See COMPANY. 

Company — 

Voluntary liquidatton — Liquidates , 6ot roioing powers of — — Principal and Aqent 
— Election — Subrogation — Indian Companies Act (VI of 1882), ss 144 (j), s^ 177 (r/). 

Case in which it was held that a liquidator of a company being voluntarily 
wound up had power to borrow for the purposes of the winding up, including thV 
working of atoamers and docks, on the credit of the assets of the company, without 
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Company —(conttnuedj « 

vseourity written or otherwise, and that the loan in qu^'iiou was within his powers 
and was in fact made to the company, though the liquidator also made himself 
personally liable. Per Petbbbam, C.J. — Held, that a person contracting with an 
agent may look directly to the pdncipal unless by the terms of the contract be has 
agreed not to do so, whether he l^s or was not aware when he made the contract 
that the person with whom he was dealing was an agent only. Calder v. Dobell 
referred to. Per WILSON and PIOOT, JJ. — Held, that the realised assets of a 
company divided among the shareholders in pursuance of a resolution are Assets 
within the meaning, of s. 144 (/) of the Indian Oompaoies Act. Per PiGOT, J. — 

Held, that if it were necessary to hold so, the principle of Baroness Wenlock v. 

River Dee Company would apply to the case. 

IN THE MATTER OF THE OANGES STEAM TUG COMPANY ... ... XVIIT 31 

Compensation — 

For breach of Contract. Sec Interest. 

For land, watver of, by guardian. See MINOR. • 

For occupation of land by one of several foint-holders. Sec CO-SHAHBBS., • 

Compromise of Suit — 

Soo SALK IN Execution of Decube. 

Computation of Period of Limitation — 

See Limitation act, 1877, s. u 

Conditional Sale— 

Absetice of agreement to pay interest in. See INTEREST. 

Condnot as Evidence Af Intention- 

Seo Hindu Law, Inheritancf,. * 

Confession-,- 

Crtminal Pruceduie Code (.let X of 188‘A), ss. IG4, 861 a>t<i 588 — tSxammatton of 
accused — iJefect in confession- Confession not recorded in laiujuage in which it is 
given, admissibility of Wherp a cunfebsion given in Hindustaui was taken before 
a subdivisioual Magistrate, and was recorded by the Court Officer in Bengali, that 
being the language of tlio Court, and where it appeared that the Magistrate himself 
was .1. Mahnmodan and it was contended that he must be taken to have been able 
to record the ouiifehsion in the language in which it was given, there being no 
cvideiict* to the (.ontrarv, held, in the abHetice of such evidence the Court should 
presume tihat the proceedings of the Subdivisional Magistrate were eonduclod in 
accordauec with law, and that in the absence of anything to show that it was 
practicable foi the officers ol his Court to record the statement ju Urdu, it could 
fairly be held, that the Subdivisioual Magistrate found that wa^ impracticable, 
and adopted the allernativc allowed by law of having the confession recorded in 
the Court language. 

LaLCHAND r. gUEEN-EMPRESS ^ ... ... ... ... XVIII 549 

Not lecotded in language in irhich giveii Sec CONFERSIpN. 

Consent of CO'Sharer — 

Sec ooiNT Hindu Family. 

Consent of Parties - - 

See APPEAL TO PUIVY OOUNOIL 

Consideration— 

Fatlureof. See LIMITATION. 

Coneijnor— ^ 

Right of, as agaifist banian of a firm to whom merchandise is consigned. See 
BANIAN, BIGHTR of. 

Oonstpuotlon of— 

Carriers* Act of 1865. *See COMMON CARRIER * • 

Contract Act of ISTB, ss. 148, 151, 152. See COMMON CARRIER. 

Documents not establishing a charge {immoveable property. See NAWAH NAZIM’R 

Debts act 

Statute, fiee FISHERY 

Continuing Damage—^ 

See Calcutta Municipal Consolidation aut. 
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Contract— • 

See Cmii PROCEDITRB CODE, 1882, S. 48 • HINDU LAW, ADOPTION. ^ 

Contract by a minor — Voidable ohntract. A contract entered into with a minor is 
only voidable at the option of the minor. Saahi Bhusan Uuti v. Jadu Nath 
Dutt followed. • 

MAHAMBD ARIF O. SABASWATI DEBYA ... ... .. 269 

In reetrnint of trade . Contract Act (IX of 1872) , a . 27 — Restrain f of trade . Section 27 
of the Contract Act docs away with the distinction observed in the English 
cases between partial and total restraint of trade, and makes all contracts 
falling within its terms void unless they fall within its exceptions. The section 
' was intended to prevent a partial as well as a total restraint of trade. A and 
B, two ghat serangs, entered into a contract with X and five others who earned 
on the business of dubashes at Chittagong for the purpose of carr>ing on 
their respective businesses in unanimity and not injuring one another’s trade. 

The contract, which was to last for three vears, provided, intei aim, that A and 
B were to act as ghat serangs only and do no service to ships in any other capa- 
, city ; that X and the other dubashes were to give A five vessels, secured hy them, 
every year for him to act as ghat serang to : and that A was only to act as ghat 
serang to the said five ships, and, with the exception of sh‘ps for which he. had 
previously acted as ghat serang, he should not act as ghat serang or do anv other 
services for ships belonging to any one else. The contract also contained provi- 
sions as to the apportionment of the five ships so to bo given to A amongst the 
various dubashes, and amongst such, an agreement by X to give A the third ship he 
should secure. It also contained a provision for the payment of Bs. 1,0CX) as 
damages by any one breaking the contract to the person who should suffer by the 
breach. In a suit by A against X, alleging a breach of the contract by the latter 
111 not giving him the third ship as agreed, and clainiingy Bs 1,000 by way of 
damages, X pleaded^&at the contract was void, under s 27 of the Contract Act, 
as being in restraint of trade. TTeld, that the contention whs sound and that the 
suit must be dismissed. The consideration for the promise bv X to give the ship 
to A was the agreement by A not to carry on any other business than that of a 
ghat serang, and that only in respect of his old ships and the five agreed to be so 
furnished to him by the dubashes. The effect of this agreement was absolutely 
to restrain A from carrying on the business of a dubash and to create a partial 
restraint on his power to carry on the business of a ghat serang, and whether or 
not (even had the latter stipulation not been illegal), the contract would have 
been void under the provisions of s 24 of the Aet, by reason of part of the consi- 
deration being the undertaking by A absolutely to refrain from carrying on the 
business of a dubash, it was void for both reasons under the provisions of w 27, 
and A was not entitled to recover anv damages under it 

NUR ALT DUBASH V. ABDUL ALT ... ... ... ... XIX 765 

In writing registered See LIMITATION ACT, 1877, ART. 116. 

Not stipulating for payment of interest aftet due date of paipneni, mteiest hmr 
fecoverable under. See INTEREST. j 

Regarding tranafe? of tenure. See LANDLORD AND TENANT 

Gontraot Act— * 

IX of 1872— 

R. 27. Bee CONTRACT IN RESTRAINT OF TUAPE, 

s. 45. See PARTIES. 

s. 74. See INTEREST 3 

Contribution- 

See Transfer of Property act, p. 82. 

Gonyersion— 

From Hinduism to Mahontedanism. See BiQAMY. 

To Christianity. See DISSOLUTION OF MARRIAGE. 

Co-Bharert— 

Sdb Bengal Tenancy act, 1886, ss. 52, 188 • Merger op Putni Interest. 

Suit by one of several, for separate share of rent, or, in alternative, f<Ar whole rent due 
if more than share claimed should be found due. See RENT SUIT*. 

Suits concerning the joint property as betioeen tbnafits in common, refusal of decree for 
possession, for damages or for an injunction— Resistance of one co-sharer to a'fother's 
entering, not m denial of his title, but to prevent his vnterf^ing with cultivation by 
the former — Money compensation. Land being held by two persons in common, 
one of whom was in actual occupation of part, cultivating it as if it had been his 
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Co-flharers—r continued,) • 

Separate property, the other attempted to enter upon the same land, in order to 
carry on operationR thereon inconsistent with the work already being carried on 
by the former, who resisted and prevented this attempted entry, held, that the 
resistance being made by the co-sharer in occnp'ation simply with the object of 
protecting himself m the profitable use of the land, in good husbandry, and not in 
denial of the other's title, such resistance was no ground for proceedings on the 
part of the other, to obtain a decree for joint possession, or for damages : nor 
would granting an injunction be the proper remedy As the Courts in Bengal, in 
cases whore no specific rule exists, or to act according to justice, equity, and good 
conscience,** so, on its being found that, where land was held in common between 
the parties, one of them was in the act of rultivating a part of the land which was 
noi actnall}’ used b\ the other, it would not have iieon consistent with this rule to 
restrain the former from pioceeding with his piopcr cultivation . but inone> 
compensation at a proper rate, iii respect of the exclusive use bv. and benefit to, 
the one who, though possessing in common, i^as carrying on cultivation for him- 
self, not unsuitable in itself, was awarded between the parties. Title made by 
her transfei of her inheritance, through the deuglitcr and heircsbof a deceased * 
member of a joint family of brothers, under the I^avabhaga, although her father 
had executed deeds dedicating his share of the famili prop^itv to trustees, for the * 

worship of the famih dcira , this dedication hiving been luoperaiivo, because it 
was neither his, nor his brothers’, intention tliat tbc deeds should be acted upon, 
and he had never divested liimsclf of Ins share. 

WATfiON AND COMJHNY V K^MOHUNl) DUTT .. .. .. XVllI 10 

Costs— 

See ATTOKNKY’W LlKN • 

Foryn of ordey for. Sec PRACTirPl. • 

Of both attorwyn realized by ine second attm nen. See ATTOUNFJY'S LlUN. 

Of suit in iofextenswe clatiH where claim is denied. See MUTUAL CREDIT 

“ Court ” - 

See SONTHAL PERGUNN^HS. 

Court-Fee — 

Memoyayidum of apptsal inmffuienily dumped — Dejicwnctf in stamp on memotandum 
of appeal matl^ qood aftei period of limit ation-^Cowi Foe^ .U/ (VH nf 1H70), s 28 
A memurindum of appeal, insufficiently stamped, vva-> presented in the Court of 
the Diatfict Judge on the 24th Ma} , the lant dav allowed for it by limitation, and 
was received and a memorandum endorsed on it “ Appeal within time , stamp dutv 
insufficient Rs 204 odd '* t)ii the 27th Max an ordiT was passed bv the District 
Judge, and endored on the iiieinorandum, allowing the appellant one week within 
which to supplx the deficiencx , and this period was on the Gth June further 
extended bv another fortnight Leinc allowed On the 13th June the full stamp 
duty was p«nd by the appellant HM, that the facts of the case did lu't bring it 
Witiiin either the spirit .ir the letter af s. 28 of the Court Fees Act, and that these 
proceedings were not such as were contemplated hr that section, or to put the appeal 
in order when the stamp dutx was received on the 13th June, and that the appeal 
had been proper] \ dismissed as bein^out of time Balharan Tlai v. Clobind Nath 
Ttwati referred to. 

YaKUTUN-NIHSA V KISHOHRE MOHUN Ro^ ... XTX 747 

Payable when partial yeltef granted See CouirJ^ FEES 

Court Fees — * ^ * 

Act Vll of 1870, s. 10, and sch I art. 1 — Co.ni-fee payable wJmv partial relief 
granted — ,{ppeal nqniyist decie^bu msialmeyds, lioiv valued — Valiiatum of appeal 
.The Court feus which an appellant has to pa\ on a memorandum <it appeal from 
a decree which gives him only partial relief are to be ealculalod upon the 
difference between the value of the relief which ho claims and the relief granted 
by the decree appealed against Where a decree was made payable by three inatal- • 
meiits, and the gplaintiff appealed on the ground that it should not have been 
made so payable, held, that the Court fee should be calculated upon the difference 
between the amount claimed m the Court below and the sum of the present values 
of the three instalments payable on the dates mentioned on the decree 
LDKHuft CHUNDER ASH V. KHODA BUKSH MONDUL ... ... XIX 272 

Payment o/ requisite, on S date subsequent to that on which plaint was presented, 
effect of, on period of limitation. Set* LIMITATION. 





Chiui^t Fees ioi— ^ 

vn ol 1870- . ^ 

i. 88. Bm Court Fib. . 

fell, n, Art. 17, ol. VI. See BE»GAt< Tenancy Act. 

Court of Wards let— 

Bengal Aot 3X of 1879— 

ea. 20, 61-56. “ StM **-~Applicatio7i for ejrtcution by Collector on behalf of ward, 
when Manager of Ward*^ Estate has been appointed. Tho word “ bujc ” as used in 
SB. 51 to 56 of Bengal Aot IX of 1879 is not limited to what is usually called a 

• *' regular suit,” but covers miscollaueouH proceedings in a suit, such as an appli- 
cation for execution of a decree in which the ward for tho first tune seeks to have 
the carnage of litigation instituted by his predooessor in title. When it appeared 
that a manager of a minor’s property had been appointed by tho Court of Wards 
under the provisions of s. 20 of Bengal Act IX of 1879, and during ^he absence of 
such manager on leave an application was made on behalf of the minor by the 

^ Collector of the district for execution of a decree . Held, that the office of mEuatager 
did not become vacant because the manager obtained leave, and that if it were not 
vacant, s. 61 of the Act did not enable tho Collectf>r to appear on behalf of the minor. 
Bhoopbndro Nai^iain DUTT V. Baroda I^robad Roy Chowdhby ... XVlIl 600 
CvlnlMl Case— 

See Insolvent act (ii and 12 Vic., c. 2il, s. 50 

CFiminal Force— 

See Unlawful Compulsory Labour. 

Griminal Procedure Code— « 

Act X of 1872, s. 5^0.* See LIMITATION. 

Aot X of 1882— , 

8.94. Summons to produce document or thing. A tom plaint having been preferred 
against an accused for criminal breach of trust, with refeionce (amongst other 
items) to a sum of Bs. 1,77,131-1-2, which huui was, in an enquiry held by the 
Chief Presidency Magistrate, proved to have been p.iid to tho accused in seventeen 
notes of rupees ton thousand each (the numbers of which were identified) and tho 
remainder in small notes and cash, tho accused in cross-examination, for hit^ own 
purposes, proved that fifteen of these notes wore <11111 in bis possession ; whereupon 
an application was made, under s. 94 of the Code, for n summons on the 
accused, directing the production of these notes. This application was refused. 
Subsequently the accused, through a third person , cashed five of these notes, 
whereupon a second application was made, under s. 94, by the prosecution for tho 
production of tho notes or their proceeds as against accused and such third 
person. The Magistrate granted summonses on the accused and on such third 
person for the production of ten notes, but doclinod to grant a summons for such 
third persou for the proceeds of the fivc^uotes cashed. The accused produced 
five of these notes which were in his pos^sossion or power; the third person, 
however, stating that he Aad injiis power five ot the notes mentioned in the sum- 
mons, claimed alien on the same, and the Magistrate thoroupoii refused to make 
any order on him. The Magistrate (a rule having been obtained against him, 
calling on him to show cause why his ordoiF should nut be set aside, and w'hy the 
notes or the proceeds thereof m the hands of the third person .should not bo 
produced) stated in his oxplaua^ry letter that ho entertained doubts as to his 
power to compel such third person to produce tho five notes, inasmuch as a hen bad 
been claimed omthern, and that be was of og^nion that tho piococds of tho notes 
cashed, not being spe<»fiq objects, did not come within the purview of s. 94. 

Held, the Magistrate’s order must be set aside. 

IN THE MATTER OF THE COMPLAINT OF ftfS HIGHNESS THE NIZAM OF 

Hyderabad V. JACOB ... ... .. XIX 62 

8.144, 436, 439. Charter Ac< (24 if 25 Vict., c 104), s. \f>— Order prohibiting ^ 

• colUctwn of rents— Temporary orders in wgent cases of nuisance— Potoers of 
revision and superintendence of the High Cow t. An order forbidding a person 
who okimed an interest in certain prop«rtius fr jin collecting rent from the 
raiyats on the properties, does not fall within s. 144 of the Code of Griminal 
Procedure* Such an order is thereforo^nade without jurisdiction, and may be set 
aside under the High Court’s powers of i;evi8ion and superintendence cqpferred by 
B. 489 of the Griminal Procedure Code and s. 15 of the Charter Act. Chapter XI 
of the Code of Criminal Procedure refers to intcr£eren*(e or dealing of bozuo kind 

9 OAL.— 
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Oriminal Procedure Code — (continued,) ^ ' 

A^t X of conlimied,) 

with the land itself or with something erected cr standing upon it, and is directed 
to the prevention or diicction by prompt order of some definite act on the part of 
an individual so that iiiiur> or nuisance may not be caused. 

ANANBA CHANDRA BHUTTAC’HXRJRE r. C\riR Stephkn ... ... XIX 127 

a. 146. See LIMITATION. 

SB. 164, 364, 633 Bee CONFESSION. 

SB. 195, 476. See SANCTION TO PROSECUTE 
B. 432. See RKJHT 

BB. 4.S6, 439 See CUIMINAU PROCEDURE ('ODE, 18S2 R. 144 
SB. 436. 437 See MAGISTRATE, POAVEKOF. 

8.438 Set* Practice. 

ss. 503, 507 See COMMISSION. 

s. 609. St-H MVIDENCE. 

R. 617 Quiere i\ln“thor .i proceeding under thi.*! ^.ectioE m whollv independent of or 

unconneeted with the L*ii(inir\ referred to in s. 94 . .. XIX S6 

8. 526. See SONTHAU PFJIOUNNAHS 

Grown Grant — 

Seo FEBHiB^e. 

Cruelty-— 

See Hindu Law, Maintenance 

Culpable Homioide— 

Not ainounniu/ to muider. See CHIUD-WIFB. 

Cultivation of Land — * 

Interference with^ See Co-SHAltERS. 

Cumulative Sentences— 

Rtottnif — lhsfinci ofiences — t^epointe comictnm foi riotimf und c(iu'<iny hurt and qi lev^ 
ous hmt — Pen'll C(h1c ( 4c/ o/ 1H60), ss. 71, J 48, 152, 332 utuI 333. Eight 
persons, who were ch.irged with a number of otlier*», were tried on various charges 
coiiHistnig of notir g .iriiu'd with deadh we.ipons (s 148, Penal Code), assaulting or 
obhtructing a pnblie st nant when sin»pressnig a not (s 152), and voluntarily 
eausiiig hurt and grievous hurt to det**i .1 public servant from his duty (ss. 3.32 
and 333) The <'ouiinoii object set out iii the el'arge was “ to lesist the execu- 
tion of a deeree <jijt.iined bv Suresh Chutidei Jn*b against Shaik All Yar in the 
Court of the Second Subordinate Judge of Alipore, dated 30th April 1891, and also 
bv means of unnnnal force, oi show of criiiiiiial force to overawii the members of 
the Pollen fopee, in the exeeutiori of their lawfui powers as Polieo otticerH,” and it 
was held that resistance to the Police W'as one ol the component parts of the ofleiicc 
of noting chjug( d. At the trial in the Court of Session all eight accURed were 
convicted of the offence charged uri&er s 148, ,tiid each was sentenced to the 
maximujii puni^Jimcnt allowed under tji.it section, vu , three years’ rigorous ini- 
prisoninent Seven out of the eight were convi<*1ted o(‘ offences under s. 152, 
and senteneed each to an additional tciui iff two veais, iigorous imprisonment for 
those ofl(*Tices Two out of the seven ijocusod were further eonvictod of offences 
under a 332 of the Penal Code, the hurt therein charged being e.iused to Police 
officers engaged ui auppressnig the not, and eath ‘•ehlcnecd to a further additional 
term of two vc.irs’ rigoroiffi imprisonment for thail offence The eighth accused, 
who was not eonvictod of an offence under s 162 was convicted of an offence under 
s. 33 3, the gnevous hurt being si niilj*. ly eause«l tfj a Police officer, and for that 
off.‘iice was fteiitciioed to fivi* voars’ rigorous nnpriBOinnd’nt in addition to the 
seutonee of throi* y>'ars psiRsed on h^m under s 14R Itw.is contended on axipohl — 

(1) Th.vt the seutenc'*s pas8i*d under s 152 in addition to thpse under s. 148 were 
illegal (2) That separate sentences under s If 2 and ss 332 and 833 were illegal. 

^ (3) Chat the cumulative sonteuces under s 118 and s. 332 and 338 were illegal, in 

so far as they exceeded the maximum sciiU-nuc provided for either of the offences 
Held, as regards (1), that as ref,istanco to the Police was one of the component 
parts of the offence 9£ noting of which the accused were convicted and sentenced 
to the maximum punishment provided by s 148, an€ having regard to the 
provisions of s 71, the additional Beiitences under s. 152 w^.rc illegal. Held, 
further, tlmt s 152 contemplateB an aesault or obstruction to some particular 
public servant, and that as the charge against the accuRcd as framed was merely 
to the effect that they assaulted and obstruotod members of the Police force m the 
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discharge of their duties, the couviction under that seotion enuld not be 
upheld. Heldf as regards (2), that separate sentences under b. 152 and ss 3ri2 and * 

833 were illegal, as the hurV inflicted on the Police oflicers was the violence used 
toward them, which constituted thc' essence of the oflcnce under s. 152 Ileld^ as 
regards (3), that the separate sentences passed under k. 148 and bs >382 and 333 
were not iUegal, there being nothing in s. 71 of the Penal Code which limits the 
amount of punishment that may be imposed for these ofTonccs 
Fbrasat u. Queen-Empress ‘ ... ... ... ... xix 106 

Gastody of Child— 

application for. See DIVORCE. 

Costom— 

See Mahouedan Law. 

Damage to Pledgor— 

Proof of. See PLEDGE. ' ^ 

Damages - . . 

Suit for Sec Calcutta ^[unici pal Consolidation Act Co-siiarehs. 

Date of Institution of Suit — 

See Limitation. 

Daughter’s Son-- 

See Hindu Law, Inheritance. 

Dayabagha School of Law — 

See HINDU Law, inhkritancIb ^ 

Decree— . • 

See APPEAL GIFT TO PERSOaN IN A FJIHICIVRY HELATIONSHU* . MBSNE 
Profits. 

Asia rent payable for forme t yeuis. See ‘ KKS JUDICATA ’ 

Construetinn of decree — Const} uchon m execiitio}i of an or Jet vi C'oiincil An order 
of Her Majesty in Council was that a dec re* -hnldci shouM recover what was 
demarcated by “ tbe lhakbust- map and procL*ednigs ot 183t) ” Held, on the con- 
struction of the order, that the J.itt.jr words inc.int the piouoedings rol.iting to the 
thakbust map, and did nut includ(' a surY<\v map whieli dillerod from it. 

Radha Pershad Singh r Touar Ali ' ... XVlIl 108 

Kxplnnation of, by reference to phadiny urn! jiidgvienl Sec ‘ RES Jl DICATA,’ 

Fot land, not effectively deihiiny the houiidaties, effect of See ‘ RKK JUDICATA.’ 

Giving diffe}e}it reliefs Sec EXECUTION OF Dechfe. 

On adinisssion of defe)idant See * Ri:s JUDICATA ' 

Decree Absolute— 

See PH.vc’TICB. ^ 

Application for. See PRACTICE. 

Deoree-holder — * . 

Mortgage, suit on — Leave to bid given /o ntorlgagee. effect itf—L'u il PtoLcduic ( 'ode — 

Act Xi P o/’ 1882, s 291 — Satisfaction not calgulatcd on irhtil moifyngcd jnemises 
a}eivo}th, but on what they fetch-^C t edit for amount bid M(»rtgagi*c is onJj bound 
to give credit to mortgagor lor the actual amount cf bin l^d. 

GUNOA PERSHAD V. JAW’AHIB SlEGH ... ... ... ... XIX 

Decree nisi— • • 

And not absolute. See SAIII: IN KXECOTiON OK Deckee. 

Non-service of. Sec PRACTICE ^ 

Dedication of Property— 

With temporaty intermediate inteiesis. Sec MaHOMEDAN LaW', Wakf. 

Defamation — 

Of aovemtnent See DIBAFPEOTION ANU DlSViTBOBATlON. • 

Defeots- 

In service of notice and proclamation of sal?. See SALE FOR ARREARS OF KoAD 
CESS. • 

Dofloienoy in Stamp— • 

On memorandum of appeal made good after period of hmiiation. See LIMITATION, 



Ixviii 


iNDEl. 


Defloienoy of Stamp — < 

to remedy. See SMALL Gauhk Oouutb ACT, PBESIDENCY TOWNS, BS. 88, 71. 

Demonstrative Legacy— 

See Will, revocation of 

Deposit — 

Jn Court. See BENGAL TENANCY ACT, S. 174. 

Of amount of Decree. See SMALL CAUSE COURT, PROVINCIAL. 

Of percentage of purchase-money. Soo CIVIL PROCEDURE CODE, 1882, S. 295. 

Deposition of Medical Witness— 

See Evidence. 

Description— 

Of property registered^ misleadinq. See REGISTRATION. 

Desertion-- » 

See Divorce. . . 

Dej^rmination— 

Of amount of deferred dower recoverable from representatives of deceased husband 
married t», but a non-rcsideni oj, OucUi^ not affected by lair of tfiat Province". See 
MahomedanLaw, Dower. 

“ Dhammathats 

Authority of the. See DIVORCE. 

Disaffection and Disapjirobation — 

Penal Code ( Act XL V of ISOO) , s.i. 12 1 A, 500— Dtfaynaiwn The terms ‘ dis-affoclion ’ 
and ' disapprobation ' explained, and s. 124A referred to and explained to the Jury. 
QUEBN-KMPlibsS V. JOOENDHA CHUNDKR BOSE ... ... XIX 

Discharge— 

Of accused. See MAGISTRATE, POA\ER OF. 

Of insolvent. See INSOLVENCY 

“ Dishonestly 

See Forgery. 

Dishonour of Bill of-exchange -- 

See Mutual Credit. 

Dismissal of Application— 

To execute without leave to make fresh application. Sec LIMITATION. 

DiBmisBal of Suit— 

Brought by agent in pniicipaVs namey" See AGENT’S AUTHORITY. 

Dispute— • , . 

As to boundaries See BENGAL TENANCY ACT, 1885, S. 108 

Disputed Lands — r 

See Bengal Tenancy Act, iflBS, ss. 103, 103, 100, 108. 

Disqualifioatiou — * . 

Of brother to share. See HINDU La W, INHERITANCE. ^ 

Dissolution of Marriage— *' « 

Non-Christian marriage — Conversion to Christianity— DivorceAct (IV of 1869), ss. 2, 

17 — Native Converts' Mariiage Dissolution Act (XXI of 1866), as. 4, 5, 7, 8, 9, 10, 

16, 16. The petitioner and the respondent were married while professing the 

. Hindu faith and afterwards became converts to Christianity. The petitioner 
subsequently applieci^for dissolution of the marriage on the ground of his wife's adul- ^ 
tory. IlM that, being ii person professing Christianity at the time of presenting * 
the petition, he w.a entitled to a dissolution of the marriage under the provisions 
of the Indian Divorce Act (IV of 1869) It is clear from the provisions of the 
Native Converts' Marriage Dissolution Act (XXI of 1866) that a non-Christian 
marriage not dissolved bv the mere fact of the conversion of one or both of the 
parties to Christianity, and may therefore be dissolved in accordance with the * 
provisions of Act IV of 1869. 

aOBARDHAN DABS V. JASADAMONl DABS! ... ... ... XVIII . 862 
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Dlstfnot Olalms— , 

BeeCLAHlS. 

Distriot Magistrate— r * 

Power of, to order furt}ieT enquiry, Sro MagibTKATE, POWER OF. 

Power of, to refer. See PRACTICE. 


Divesting— 

Of estate once vested. See HINDU Law, ADOPTION . HINDU Law, Inheritance. 

Divorce — 

Surman Buddhi&t&, Law a& to Divorce amo}ig — BuddJmt Law — DhammathaU, 
Authority of the — Menu Kyay, Aut/ioi liy of the — Desertion — Procedure, In a suit 
lor divorce metibubcd by a Barman husband on the ground that his wife had 
deserted him for no reason whatever, and had been living separate for the past 
eight months, refusing to resume uohabitabiori with him (there being no charge 
against the wile of misconducL atlecting morality or of any bad habits), the wife 
pleaded m defence that the abevu ground was, under Buddhist Law, no ground for 
* a divorce, and«furbher pleaded bho conduct of the pcbi tinner as a justifloation for 
her refusal to cohabit with him. No division of property had taken place between 
husband and wife, field, upon a reference to the High Court — That upon the law ^ 
as admi/iisterod among Buddhists, tbo petitioner was not entitled a divorce. 

If the plaiutifi m a suit for divorce governed by the above law establishes any of 
the grounds which the ^)hamraHth.lt’^ rocogni/o tis good grounds for a divorce, he 
Will be entitled to a divorce. The Dhammathats contoin plate grounds justifying 
a divorce other than tho^e mentioned in the judgment of the Special Court in Nga 
Nwe V. Ml Su Ma, vi/. , other than matricide, parricide, killing, stealing, shedding 
the bloo3 of a Buddha, rahan, heresy, and adultery A desertion, properly 
so-called, b} the w^e is a good ground Cur divorce b> tho^husbaud, provided that 
duriiig.tho period of one year pr«s<Tib<»d by the Menu Kyay (Bk. V , ch. 17) the 
husband has not supplied anything to the wile. Suits for divorce bel^wecn Burman 
Buddhists, being suits of a civil nature not govi'rned by the Indian Divorce Act, 
should be commenced by a plaint and not by a petition The decision of the special 
Court in N(ja Nwe v Mi Su Ma observed upon Piiss.iges in the Menu Kyay 
Dhammath.it cited and commented upon. 

MouNG Tbo Min i>. M\h UTAH ... . ... XIX 469 


Decree absolute in suit foi . SccPRAOTItJE 

Practice — Custody of child, application for — Notice of application — Act IV of 1869, 

8. 42 A petition for judicial scparatio i by a wite contained a statement in the 
body thereof to the effect that the p»’titioiicr w.is desirous of having the custody of 
a child born of the marriage, but contained no prayer to that effect. The res- 
pondent appeared and filed ’an answer to the petition, in which ho expressly 
noticed that portion of the petition Ponding the hearing of the petition, an 
application was made by the petitioner for the custody of the child pendente hie, 
which W. 1 S opposed by thr respondiMit and refused After decree made for judicial 
separation, the respondent uot appealing af the heating, an iipplicatioii was made 
by the petitioner, under the provisions of^ 42 of the Act, for the lustodv of the 
child. No notice of sucti .ippAicalion w.i.s given to the respondent Held, Wini 
it was the more eorrect ptoccdurc, having regard to the provisions of s. 42, not to 
include a prayer lor the eustodv in the cniginal petition, and that following the 
decision in Horne v. Home and Wilkinsmi v, Wilhinson it was unnecessary 
under the Cl rcumst.iinccs to give further notice of the application to the respondent 
Held further on the moiits that •the petitioner was entitftid to the order asked fer 
LBDLIE t;. LBDLIB ... ... ... ... XVIII 478 

Dlvopoe Act -- * , • 

IV of 1869— 

8S. 2, 17. See DISSOLUTION OF MARRIAGE * 


DiYoroe Suit— 

See Practice. 


Document — 

Proof of loss of See RVIDENCFi 

Documents-- 

Evidence of execution of Sec EVIDENCE ^ 

Dover— 

, See Mabombdan Law, Doweb. 
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“ Daly Stamped 

Meaning of. See STAMP ACT, S 3. 

Dumbness — 

See HINDU Law, Inheritance 

Durputni Tenures— 

See BENG VL Tenancy Act, ss. 13, i95. 

Ejectment 

See BENGAL TENANCY ACT, 1885, B 188 . ‘ RES JUDICATA ' 

Right to sue in. Soo LIMITATION. 

Su%t for. See RECEIVER, l*OWElt OF. 

Eleotion— 

Bee Company. 

Eleotion Lav— * ^ . . 

Specific Belief Act (1 of 1877), s 45 — iilunicipalelection — ISnujal Act II of 1888, ss. 14, 

424,31 — Joint-family represeniai ve for lottiKj iniriioses — Franchise. Section 31 of 
Bengal Acfc IP of 1888 doch not imposo on the Ohainiian of the Municipality 
duty of exercising any judicial discretion or taking anv judicial action with regard 
to the list of candidates prepared under that section. 

IN THE MATTER OF MUTTY L vidj GHOBE ... ... XIX 192 

Endowment - 

• 

Reliqioiis trust —tihehaits, revwvnl fnnn office of — Arbitration — Ordci giving leave 
to sue U7ider s. 18, Act }^X of isrsl — Appealable otder — Regulqfion XlX o/ 1810 
— A'Xo/ 1863. .w 1-12, 14c«;wf 18— .4c/ AV/ «/ 1887, s iO. Act XX of ' 3863 
docs not applyitoan endowment which is not a public one, but which is made 
for the benefit of an ancestral f.imilv idol An order p.isscd under s 18 of that 
Act, granting leave to inslituto .i jnnit, is not an appe liable order Two plaintiffs, 
members of a Hindu family, applied for and (iii the presence of the defendants) 
obtained leave to institute a suit against the defendants, who were the shebnits of 
a curtain idol, for the purpose ot h.iviiig them removed from their nftico, on the 
ground of misconduct In then plaint they alleged -that the oiidownicnt was a 
public one, all lliiulus having a c(<iniii(>n right of worshipping the idol This was 
denied by the dcfeiidaiiis, Attci issues had hecMi fninied, the Court of First Instance 
made an order, under s 16 «»f tlie ^cl, referring certain of them to arbiLiatioii, 
although the defendants contended that as th( endowment was not a public one, 
the Acfc had no applu-ation, and objected to thi reference. The arbitrators made 
an award, finding, intet aha, llial the idol wa'i the ancestral family idol of the 
parties to the suit, and (hat the eiidowmonl was not made lor the benefit of the 
public. They fuither in chcir awaid laid down certain dehnite rules according 
to which the sJieba ought to he cuiiducied and repairs to the temple made. 

The Court of P'lrst Instance passed a decree on that award, dechiriiig that the idol 
was the ancestral idol of both parties, and directing thatHhc defendants should 
perform the worship iii a certain manlier, and should execute certain repairs to 
the temple within six mouths, and declanng that if the parties did not act as 
directed, any member of the ffiinilv slioitid he able to bring a suit for the appoint- 
ment of a manager Agiun^^t that decree the defendants appealed, and contended 
that the Act did not apply 4o the case on the hndijig of fact as to the endowment 
not being a public one ; that the compulsory reference to arbitration was illegal 
and void, and that the decree w'as imt^jnc authorized by the terms, -)f s. 14 of the 
Act On behalf of the plaintiffs it was contoiidod that the defendants yyere pre- 
cludtsd from raising these questions on appeal, as the order passed under s. 18 of 
the Act was made in their presence aM was not appealed against, and that, having 
regard to the provisions of s'. 20 of .Act XII of 1887, an appeal to the Fligh Court 
lay from that order. Held, that on the facts as found by the arbitrators, Act XX 

* of 1863 did not apply to the case, and that the compulsory reference to arbitration 
and the decree made thereon were illegal and void. Held, further, that the decree 
itself was had on the ground that it was not one coming within the scope of s. 14 
of the Act. Held, also, that s. 20 of Ad>‘X11 nf 1887 was intended only to define 
the Court to which an appeal lies from a decree or order of a District Judge, and 
was not intended to define the right of appeal or the class of decrees or orders from 
which appeals shall lie, and that no appeal lay from the order passed under s. 18 
of Act XX of 1863 granting the plaintiffs leave to institute the suit. 
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Enh&nced rate of Interest— 

From daU of botid till doJte of realitation. See INTEHKST. « 

Enhancement of Rent— ‘ 

8m EBNOAii Tenancy Act, s. a9, cl. (6). 

Enquiry by Ctonrt— 

Pnor to grantmg sancii<yn. See Sanction TO PROBFjCUTE. 

Entry— 

In MnJiomedan marriage reqister of amount of dower, admissible in evidence to prove 

' amount fij^ed. See M\ HOMED AN LVW, DOWEU. 

Equity — 

As to gifts to persons in fiduriani relation See OlFT TO PERSONS IK A PIDUCLARV 
Relationship. 

Estoppel— ^ 

Sec Hindu iIaw^ Inhkbtt\nce sale in Execution of Decree. 

European British Subject — 

See Sontual Debounnahs. 

Evidence — 

Admission in a moitqage as to amount of land excepted from its operation— FtV'idence 
Act (I of 187‘2), s. 8 .^ — Tnkbast survey map - sSta feme nts recorded on such map. 
Debutter Ibnd Within Ibe limits of a ruvcin]e-]>a\juf;; mouzah, vvhieh had been 
mortgaged b> the defendants to a predecessor in title of the plaiiitifl, was exempted 
from the mortgage, ftic deed specifying the number of bighas making tlic area of 
the dobutter Against a plaintiff, who made title to the mortgaged ^mouzah and 
claimed possession of all of it that bad passed by thi* mortgage, the mortgagors 
set up that there was more debutter lu the mouzah than the dot'd had specihed, 
the intention of the parties to the deed having been to exempt whatever dobutter 
thoie aetiilh was Held, tliat tlie statement in thi) dot‘d as to the quantity of che 
debuttor was a deliberate admission, impt'sing upon the mortgagors who had made 
it. the burden of proving that it was untrue, oi that they wt're not bound by it , 
also that the Subordinate Judge’s riiidiiig that the dcfLiidaiits had not gi\on proof 
sutlicient to discharge themsolvos of this, was corrcui Among other evidence, 
adduced to counteract the effect of this admission, was a takb.ist map made at a 
revenue survev. The amiii who madeit had no autli'»rity to determine what 
lands were debutter, but only tp lay down, and tf map. boundanos //eZd, that 
this map could not be tri'ated a^ raising a presumpuiun of correctness within s 83 
of the Indian Evidence Act, 1872, on the question as to the amount of debutter 
land in one of the villages mapped. Statements, ab o, as to what lands were debut- 
tor appeared on the face of the map to have ^een n.ade according to the pointing 
out of the agents of the proprietors of the jiiouzali, and the principal tenants in the 
presence of the agents of the holders ol ettato'. ju the neigh bom jug mouzahs. 

Held, that these statements wor9 not evidence on the issuo now raised 

JARAO KUMARI i>. LALONMONI ... ... XVIII 224 

As to revocation of Will. See WILL, REVOCA'flOK OP. 

Burden of proof — Right to begin - Proof of loss, and admissioiy. of secondary evidence, 
of a document alleged to have been^executed -Kvidt nee of execution of documents — 

Civil Proceduie ode, ss 141, 142 fiw? A suit for possessiou by right of 
inheritance was brought a claimant, alleging himself to be tlie heir, against the 
alleged adojlted son of the last m<ile owner, denving that an adoption, purporting 
to bemade b\ the widow, had been duly authon^iad b> tlic deceased. The Court of 
First Instance called upon the defendant to pri ve his title as a son by adoption, 
notwithstanding that the plaintiff was out of posses'^ion. and could not have 
succeeded, in the event of the detendaiit's failure} to prove it, without first proving 

• his own title as collateral heir by descent thu^ , in proposing to make the 

establishment of the plaintiff’s title depend ujiori the failure ^or success of the 
defendant m proving the adoption. The High Court pointed out the error of this 
proceeding, and the Judicial Committee termed its judgment, concurring also in 
Its finditig that the adoption had been proved. It was found also that the loss of 
the anmnati-patra had been established ; so that secondary evidence ct it was 
receivable. ^ 

Kali Kibhore Dutt Gupta Mozumdar v. Bhuban Chunder ... XVlll 
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BYidenoe — (continued,) , ^ 

Deposition of ^nodical witness — Criminal Procedure Code (X of 1882), s. o09 — Deposi- 
tion wrongly admitted in evule^ice — Evidence Act IT of 1872), ss. 80 and 114, ill. {e). 
Before the deposition of a mcdioal witneRs taken by a Oommitting Magistrate 
can, under s. 509 of the Code r)f Criminal Procedure, be given in evidence at the 
trial before the Court of Session, it must cither appear from the Magistrate's record, 
or be proved by the ovidenco of witnesses, to have been taken and attested b^ the 
Magistrate in the presence of the accused. The Court is neither bound to presume 
under a. 80, nor ought it to presume under either s. 80 or s. 114, ill. (e), of the 
Evidence Act (I of 1872). that the deposition was so taken and attested. Queen- 
Empress V. R^inff and Queen- Empress v. Pohp Sing approved. 

KAGHAIil HAHI V QUEEN-^MFliEBS . ... ... ... XVIIl 

Evidence Act I of 1872, ss. H5, 74 — Public document — Regulation XII of 1817, s. 26 
— Rent, suit for. A teis-Khana register prepared by a patwan under rules framed 
by the Board of Revenue under s. 16 of Regulation XII of 1817 is nut a public 
document, nor is the patwan preparing the same a public servant. 

Balt Nath Singh u. SuKHu Mahton ... ... XVITI 

Hmdu Law — Dai/abagha — Jnhn itance -Sudra Caste — Illegitimate son — Bengal Act 
II of 1869, s. 26. A Bhumhan register prepared under Bengal Act II of 1869. is not 
conclusive evidence of the title of the person recorded therein. 

KIRPAIi NARAIN TEWARI 7). SUKUBMONl ... ... XIX 

Of title. Commission of partition. Under a Commission of partition issued by the 
Supreme Court, land in Calcutta was apportioned among the members of a family, 
and the allotments were confiriued by a hnal decree in 1825. In this suit, brought 
in 1884, the plaintiff claimed, through one of the fiuinlv. a paicel of land,( b\ refer- 
ence to one of the allotitteiits so made The defence, which was made by setting 
up a title through the widow- of him who received the allotment, was not proved , 
but the correctness of the area allotted was also m dispute, and the Appollatfi Court 
excluded part^rom the decree, made liv the first (>)tirb foi the whole. It appeared 
to the Judicial Committee that there was no ground for assuming that the mem- 
bers of the family, who were paitios to tlio partition suit, were uiidei an> mistake 
as to the family property , or that there was an v error, or want of duo care, on the 
part of the Commissioners of partition, whose pro«*eeiliiigR had been regular . nor 
had there been any advursc claim to an>’ part of thi- allotted land. Tbe first Court's 
decree was restored. 

SAROBA PR08UNNO PAIi u. SH-\M IiAL. f’VL. ... ... ... XJX 

To justify conviction under s 413. Penal ('offe See Ha RITUALLY RECEIVING 
Stolen Property. 

Evidence Act— 

I of 1872— 

B. 32, cl. (2). So© Mahomed AN Law, Dower 

8. 33. See COMMISSION. 

ss. 35, 74 ; 80, 114 ; 83. See EVIDENCE. 

s. 66. See SECONDARY EVIDENCE. , 

8. 111. See Gift to Persons in a Fiduciary relationship. 

Execution — 

Order for. See PRACTICE. 

Execution of Decree- ^ 

See Jurisdiction . limitation . limitation ;act, 1877, bch. Il, art. 179, 
PARA, 2 . Mortgage ; SuccehskAv Certificate Act^ (VII rfjl’ 1889), s. 4. 
Application for. See COURT OP Wards act, ss. 20, 51-58. * 

Attachmeni of immoveable proper tff In execution of decrees of two Courts of 8a?m 
grade — Sale by one Court pending prior attachment by other Court — Validity of sale 
-^Title of purchaser — Civil Procedure Code (Act XIV of 1882), 5 286. Xon the 8rd 
November 1884 obtained a decree in the Court of the Second Munsif of Bagirhat 
against A, and on the 6tb August 1887 sold such decree to the plaintiff, who on the 
8th August 1887 applied in that Court for oxi'cution, and on the 6th September 
1887 attached the share of A m a certain jama. The share was subsequently sold 
in execution of the plaintiff's decree on the 20th October 1887, and purchased by 
the plaintiff himself Y, having obtained another decree against A in the Court 
of the Firift Munsif of Bagirhat on the 6th May 1875, sold his decree in the month 
of January or February 1887 to the defendant who, on the 10th February 1887, 
commence execution proceedings m the First Munsifa Court against A and oq 


PAaa 


129 


A34 


91 


618 



r 



IND2X. 


xxxiii 


EzeoHtlon of Dooree — ( continued.) 

i 

the 16th July applied for attaahment of A's share ni the jama. A filed an objec- 
tion which "was disallowed, and the share was attached at the defendant’s 
instance on the 28th July 1887, and the attachment was confirmed on appeal on 
the 26th November 1887. The plamtill, pn th^' strength of his purchase of the 20th 
October 1887, put in a claim in the month ot April 1888 m the defendant's 
execution proceedings in the Court of the First Muusif, which was, however, dis- 
allowed. He then filed a suit to set aside the order disallowing his claim, and for a 
declaration that the right, title, and interest of A passed to him under the sale of 
the 20th October 1887 Held, that though tlrie property had been first attached 
. in the Court of the First Munsif, that Court was not a Court of a higher grade 
than that of the Second Munsif within the meaning of s. 285 of the Code of Civil 
Procedure, and that the sale to the plaintiff was valid, and that he was entitled to 
the decree ho prayed for. Bykant Nath Sluiha v. Jiajpjidra Narain Rai followed. 
Badri Praead v. Saran Lai, Aghotc Nath v. Shama Swidari dissented from, and 
Muttukaruppan Chetti v. Mutturamnlmga Chetti referred to 
^Dwarka Nath Tmss v. Banket Behaui Bose ... .. ... XIX 

Cvoil Procedure C6de (Act XIV of 1882), ss. 4.‘i, 373, 374 — Sexiarate appheatwns to 
execute rehef of a different characiet — Limitation. The Code of Civil Procedure 
does not prevent a person from making separate and sui*( essive applications for 
executionmf a deci'ee, giving rehefs of different characters, in respect to each such 
relief. Sections 43, 373 and 374 not upph to proceedings lor execution of 
decree. Radha Charan v Man Singh dissented from Wnphnn \ Ri^nranath 
Pershnd followed. 

Radha Ktshen u Radha Pehshad Sing ... ...XVIII 

Execution of ftlscred by recorded tUcroe -holder — Civil Vrocethiie Code (Act XIV of 1882), 
s. 232. The person appealing on the face of the decree as t.hd decree-holder is entitl- 
ed to execution, unless it be shown by some other person, under s. 232 of the Civil 
Procedure Code, that ho has taken the d'^croe-holder’s place 

jAflODA DEYE V. KIHTIBASH Dab ... ... . . * ... XVIII 

Kxecutionpfoceedinq struck off — Ciiil Procedure Code (Act XIV of 1882), .ss. 373, 647 
— “ Suit.'' Section 617 of the Code of Civil Procedure does not operate to extend 
the rule laid down in respect of a suit m s. 373 to an application for execution 
' BUNKO BEHARY GANGOPADHYA r. Nlli Mxdhuh Ctiuttopadhya . XVIll 
For future inainteivmce. See MAINTENANCE. 

Suit to have an execution sale of land set aside — Civil Proceduie Code ( Act XIV of 
1882), 8. 244 — Parties to the suit — Fraud, allegation of Where questions are raised 
between the parties to a decree relating to its execution, discharge, or satisfaction, 
the fact that the purchaser at a j^idicial sale, who is no part\ to the decree of which 
the execuiioii m m question, is interested and coiiccniod m the result has never 
been held to prevent the application of s. 244 of the Civil Procedure Code, limiting 
the disposal of these matters to the Court executing the deorei*. The jilamiiifsin a 
suit to have the judicial sale of a zamiiidari set aside alleged that the decree-holder, 
in part satisfaction of his decroo, had receivodT, from them and other co sharers in 
thezaniindari, their proportionate amounts of 4he debt decreed, and had agreed that 
their shares should be exempt fr^in the execution sale about to take place that 
the sale took place, subject to that exemption : that the decree-holder, however, 
with whom some of the co-sharors and the pygehasers colluded, frauduleiitlv had 
the sale set aside, revived the attachment, and caused a second, sale, at- which 
all the shares in the zamindari were sold Held, th.it the question, besides that 
the charge of fraud was not suffioieiitly specific, was dotlerminable, in viitue of 
8. 244 of the Code of Civil Procedure, only by order of the Court executing 
the decree. * • 

Prosunno Kumar Svny^l v. Kali Das Sanyal ... ... XIX 

Transfer of decree for execution — Civil Procedure Cruit (Act XJV of 1882), ss. 223, 230 
— Limitation Act {XV of 1877), ss. 5, 6 — Extension of time when Court is closed. 
Where parties arc prevented from doing a thing in Court ou a particular d.ay not 
by any act of thoir own, but by the act of the Court itself, they are entitled to do it 
*atthe first subsequent opportunity. 

PEARY MOHUN AlCH V. ANUNDA CHARAN BIBWAS .. ^ ... XVIII 

Execution of Part of Decree— 

Not appealed against See LIMITATION ACT, 'l877, SCH. II, ART. 179 PARA. 2. 

Execution Proceedings— 

Struck off. See EXECUTION OF DECREE. 
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Extension of Time— 

Whev, Couiiis closed. See EXECUTION OP DECREE : LIMITATION. 

FaO'Simile — 

By photography, ijeo WltiL. 

Fact— 

Questions of. Seo appkal TO Chief Court, Punjab 

Failure to pay — 

On due date See INTEREST. 

False Evidence-- 

Chntssttyii to pinve that accused was sworn or aflii med before qiving his evidence — Penal 
Code (Act XLV of 1860), ss 191-193— Oa/fe-s Act fX of IHIS), s& 6, 13, and 14. 

Tho offence of intentionally giving false evidence, referred torn s. 193 of the Penal 
Code, ma> be committed, although the perstm giving evidence has neither been 
sworn nor afhrmcd. 

GOVIND CHANDRA SEAL 0. QUEEN-KMPRESS . .. . ... XIX SM 

Ferries — 

Feryy lights, infringement of— Right to restrain party starting a second ferry — Vser 
far twenty years — Ciown gtnnt — Limitation Act (XV of 1H77), Part /T , and s. 23. 

In a suit brought to ('•^tablish the right to a lorry franchise and to restrain the 
working of a iival ferrv, held, there is nothing in the law of Bengal as it was 
before the acquisition by the British ( tovoriiniciit, or in the regulations before or 
after 1703, to show that anV pi^rson is entitled to claim a monopoly of a right of 
ferry by prescription or bv any other means than a grant from the Cro^n To 
such a monopoly part IVtnf the Liniitation Act of 1877, relating to the acquisition 
of ownership by prescription, is not applicable Tho franchise of a ferry js not 
necessarily a])purtcnant to land but when a right of ferry was elainn'd as appur- 
tenant to eertafii villages, /lefd, that the grant of such right by the Crown would 
not be destroyed by mere7ion-M£iC} without waivei , nor by the running of an opposi- 
tion forr> . The fraiichisu would eontinuo as long as the grant continued, and uiii.il 
the person who set up an opposition fotr\ could show a Crown grant, or give evidence 
fiom which a Crown grant could be presumed, the cause of action would remain. 

The disturbance of a light of ferr> is in the nature of a nuisance (Yard v. Ford), 
and the cause of action in the o.ihc of the violation of this right is a continuing 
wrong within s. 23 of tho Limitation Act (XV of 1877) 

Nityahaui ROY r. Dunne ... ... ... .. XVIII C62 

Feppy — 

Worked by one of the co-ouniers of ullage lands. See JOINT-O^^NERSHIP. 

Ferry Rights— 

Infringement of See FERRIES. 

Fight- 

With deadly iveapons, pre-arranged See PENAL COD*/^, H. 300, UL. 5. 

Fishery— 

Immoveable propet ty — Right of flshei y — Possession —Specific Relief Act (I of 1877), a. 9 
— Construction of Stalute-er'* Obfvets and Rcasum of Bill, reference to. Held by 
tho Full Bench (PRINSEl* and PiGOT, JJ , dissenung) — A suit for the possession 
of a right to fish in a khal, the soil of which does not belong to thrj plaintiff, does 
not come within the provisions of s. 9 of the Specific Relief Act. The right to 
refer to the “ Objects and Reasons “ of a Bill discussed. 

FADU JHALA V. GOUR MOHUN Jlh.LA .. ... ... ... XIX 644 

Right of. See SPECTFIU RELIEF ACT, S. 9. 

Forgery— 

Cheating — Using a forged document — “ Fraudulently ” — “ Dishonestly ” — Penal 
Code (Act XhV of Ikl^), ss. 24, 25, 415, and 471. In construing ss. 24 and 26 of 
the Penal Code, the primary and not the mere remote intention of the accused 
must be looked at. Qveen-Kmjnress v Qirdhari Lai cited. Under the rules of the 
Calcutta University a private student dcsiniig to appear at the Entrance Examina- 
tion i« required to forward to the Registrar, with his application for permission to 
appear, a certificate to the t^ecl, inter alia, that ho is of good moral character and 
has submitted himself to a test examination by, and furnished exercises to, the 
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person signing the certifioalc sufficient m ihnt person's opinion to show that his 
qualifications give a reasonable probability of his passing the examination Such * 
certificate has to be signed by one or other of the persons uieiitionud in the rules, 
amongst them being the Head Master of a high bchoul uiiaer public mauageuiout 
On such certificate being sent to th(‘ Registrar and the prescribed foe paid, that 
officer forwards a receipt to the candidate with his roll-number thereon, which is 
also an authority for him to appear at the examination and imter the examina- 
tion-hall. A private student forwarded to the Hegisirar, with his application for 
permission to appear, a certificate in the prescribed form, pLirporling to iie signed 
by the Head Master of a high school, such signature howevei being, as the appln ant 
well knew, a, forgery. The Registrar, knowing at the time that the signature cd 
the Head Master was not genuine, sent to the applicant the receipt for his foe and 
the necessary authority allowing him to appear at the cxaniination, and in duo 
course the applicant appeared, took his seat in the hall at the desk allotted to him, 
and commenced the examination Upon charges being piuferrcd against the 
applicant of using as genuine a forged document (s 471) and attempting to cheat 

• (ss. 415 aqd 511) — Held, that his primary object or intention was, by falscl> 
inducing the *Regislrar to believe that the certificate was signed bv the Hoad 
Master of a Govornmont school under public management, to lie permitted to sit 
for the Entrance Examination, and that such intention could not be h^dd to be 
“ frauddlent ” or “ dishonest'” within the meaning of ss. i25 and ill of the Penal 
Code Held, consequently, that the use of the foiged docuinunt, tbougn with the 
knowledge or belief that it was forged, was not fraudulent or dishonest, and that 
as these are essential elements to ofieao"S under ss 471 and 415 of the I*enal Code, 
the accused had not committed cither of the ofiences charged Held, further, that 
the accused had not committed any offence undt i the i*ciial C'/odc. Jan Mahomed 
V. Queen-Jiimpt ess cited. • 

QUBEIVEMPRBSH-i;* HAU.4DHAN ... .. ... . . XIX 380 

Fraotional Co-sharers — • 

See Bengal Tenancy act, 1885, s, 188 

Franchise— 

See Election law. 

Fraud — 

See Sale in Execution of Decree 

Allegation of. Sec EXECUTION OF DECREE. 

Suit to set aside -iale on giouml oj See S\LE IN EXECUTION OF DECREE. 

“ Fraudulently 

See Forgery. 

Further Enquiry — 

Power to order. See MAGISTRATE, 1*0 WER gF 

Future— 

Earnings of insolvent, J^ower of <^uti to compid nagnwnts out oj, ionmtds tiguulution 
of debts. Sec INSOLVENCY 

MainieiuiJice. See Maintenance. ^ 

Gift to PePBong in a Fiduciary Reiationship - 

Equity fis Lo gift'yto persons in atfiductunj relation —liithlen of proving absence of 
undue influence — Gijt attempted by iruiow An inslrmnent executed by a widow, 
after sotting apfirl the rental of villages, ^longing to hei as her patrimou> , to 
defray the expenses of lAr and her deceasi d husband’s tombs, gave to her manag- 
ing agent, who was her sole adviser, the ii^iiagcment of the endowment in 
perpetuity, with the residue, after tbu ahov.j cx^mditurc should have been met, for 
himself , so that a large surplus would have remained each year in his hands, and 
he would have been the person subst lutuilh interested Held, that this transaction ^ 

^ was within the well recognised principle that every onus is thrown upon a person 
filling a fiduciary character towards another of showing conclusively that he has 
acted honestly, and bond fide, without influencing the dociDr, who has acted 
independently of him. In a suit brought by the agent’s representative to have 
the gift enforced against the widow s siicacssor m the estate, this burden had not, 
in the opinion of the Courts below, with w,hich their Lordships concurred, bticn 
sustain^ ; and it was held that the gift had been rightly set aside. * 

W AJID KHAN V. EWAZALI KHAN ... ... ... ...XVIII 645 
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fiovernment Seoarities— ^ 

8M by person who is administrator as well as heirf not stated to be sold by him as 
^administrator ; effect onpiMrckaser. See ADMINISTRATOR. 

Grant of Fature Estate — 

Construction of. See MORTGAGE. 

Groands of Appeal— 

See Second appeal. 


Guardian— 

Powers of. See MINOR. 

Guardian and Ward— 

Minor not bound by his ijuardian's contract — Appeal, complete change of case to that 
in issue in lower Courts not allowable. Upon tbc death of an ijarskdar, bis mother 
and widow, as maiiagf'rH uiidc^i his will, remained in* possession of the land leased. ^ 
Subsequently a son wa^ adopted to him by the widow, and sucocedodto his estate. 

The lease having eKpired, a. renewal for Rvo years was taken by the managers, but 
was surrendered before that period oLipsed, during the minority of the son, against 
whom, on his attaining full age, this suit was brought by the lessor to recover 
three years’ rent of the renewed ijara. The contract of the adoptive mother and 
guardian was not personally binding upon the adopted son, and had not been 
ratified by him after attaining full agf>. It did nut purport to deal with the estate 
to which ho afterwards succeeded, but was entered into b\ the managers in their 
own names. Held, that the ease, as originally made in the plaint and ^used by 
the issues framed in the Court of First Instance, which covered a wider ground, 
that the son was p^sonally bound by the contract as being beneficial to him, 
and on the ground that be had ratified it aftci attaining full age, could not be 
altered in appeal into what would be a wholly dideiont claim and raise entirely 
new issues, viz., that the managers, having poWr under the will, had charged the 
estate with the rent of the ijara, and that such charge remained upon it in the 
possession of the heir, who w'as liable to the extent of the assets received by him. 

The latter would have boon in fact a new suit. The case that aro^.e lu Hanooman- 
persaud Panday v. Mussamut Babooee Miintaj Koofiiceree distinguished. 

INDUR CHUNDER SINGH V. HaDHA KlSHOBE GUQBE .. ... XIX 507 


Guardians and Wards Act— 

VIII of 1890- 
See Guardianship 
B. 47. See APPEAL. 


Guardianship— 

Hindu Law — MitaKshara — Minor— Guanritanship -The quatdinns and Wards Act 
(Vlll of 1890) — Act XL of J858 Under the Guardians and Wards Act, 1890, a 
guardian cannot he appointed of the propcity of a, ininoi, who is a member of a 
joint Hindu family governed by the Mitakshara law, and possessed of no separate 
estate. Differoiicp between the Guardrins and \Vard.s Act, 1890, and Act XL of 
1858 stated. Pr/7 gapjersad v KeshoPktsad N'tnjj/i explained. Narsingrav Ham- 
Chandra v. Ve^ihaji Ki'ishna and Appm^wr y. Hama Bubba Aiyan referred to. 

SHAM KUAR tl. MoilANUlfDA SAH0\ .. i ... ... ... XIX 

Habitually reoeiYing Stdlen ProiviFty - 

Theft — Evidence to justify conviction — Penal Code, s 413. A ]A=tsoii cinnoic be said to 
bo an habitual receiver of stolen goods, who may receive the proceeds of a number 
of different robberies from a nunSner of different thieves on. the same day. In 
order to .support a conviction under s. 413 of the Penal Code of being an habitual 
receiver of stolen property, it must be shown that the property was received on 
different occasions and.on difierent dates. «. 

QUEEN-FiMPRESB V. BARURAM K.^NSAAI ... ... ... XIX 190 

High Court— 

Jurisdiction of, to transfer case. See SONTHAL PEllGUNNAHS. 

Hindu Law-^ 

Bee Guardianship : Oudh*Estates Act, ss. 6 and 29. 
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Hindu Law — (continued 

Adofpium, Adoption, neoehsity of there hei}tg gift mid acceptance of the adopted child m 
— Construction of Will as to there being a designation, as legatee, of a child ivhose 
adoption failed. The Court of First Instance and the Appollale Court, after 
observing fully upon the evidence, fuund that, altho jgh a cc'roinon;^ of adoption had 
taken place, there had not, in fact, been a giving and tnkiug of the child. There 
being no reason for departing from the ordinary courHC, whcic two Courts have con- 
curred, the above finding was accepted ; and it was, thereupon, held, that there 
had been no adoption. Whore, in a will, there was a clear nidieation of the testator's 
intention before making an adoption to give the greater part of Ins property to the 

, boy whom he was about to adopt, and the bequest was by name to the latter, who 
was not selected as being the adopted son, but for reasons which, though likely 
to lead to the adoption, were independent * of that the bequest was 

effectual, notwithstanding that there had been no adoption 

Bihebwar Mukekji V. Ardha Grander Roy ... ... ... XIX 452 

Adoption. Adoptions by each of ieco icidovs ineffectual wht* e siumltmicously made to 

0 one father — Ikratnaina between widows in faiour of the boifb irhosi adoption failed, 
effect of — J^equest to a family Thakut — Office of Shebait — Account — ( 'vntratt—Rvjhts 
of persons interested in acontinct, though not formal pa} tics. IJ> Hindu law there 
cannot be simultaneous adoptions by two widows of two sons to one father A 
testator bequeathed all bis property to a famil\ thakur , and, to secure the debsfwba, 
directed that his two widows should each adopt a son to hiin. the sons to become 
shebaiis of the property dcdi(‘.ated, of whieh the widows, dimng the sons’ minority, 
were to have control When the two sons should have attained thi‘ir majority, the 
two widows were, by the will, Louiako over to theui, as ^hcboits, all the property 
dedicated f and out of tm> surplus income, after pa>iueiii of the expenses of the 
debsheba, the two .-^oiis weto to receive a fixed allowante, Llfi‘ residue being undis- 
posed of. The widowlt having purported to adopt according to the will, then bound 
themselves by an ikrarnama, each to the other, to bring up the S||^ii8 as their 
mothers and guardians ; and, after pavinent of the exxieiiscs tor the debsheba, to 
divide the surplus income into two CKpial shares, iiitiking accumulations, which 
should be handed over by each to the son adopted by lici on Ins attaining majo- 
rity. In a suit by the son purported to have been adopted by tin. elder widow, 
who was then dead, against the younger widow, and the sou puixiortcd to have 
been adopted by her, in effect for the administration ot the testator’s estate, 
with a claim for relief based on act'^ of the widow-, inchiding the ikratna- 
ma executed by them , held — First, that it being settled law thjt such tin adoption 
was not valid, the plaintiff could take nothing under the will, bcL iuse there was 
no gift to him except in the character of shehait , thcic having been no intention 
on the part of the testator, who apparently had no d(>ii>»t as bo the legality 
of hiR scheme, to bring in a strangei as \hehnii Monemnthnnauth Day v. Onauth- 
nauik Day distinguished. Secondly, that, by ihi law of iiihciitanee the widows, 
as heirs, took the office of shebait, and became entitled to the beneficial interest 
in the surplus income for their estates for life , so that caeh of them could 
contract to bind her own interest ThiidJ^, th.it there wii-s no trust imposed 
upon the surviving w idow indei>endciilly o£» the contract which she had made; 
but that the ihiarnama taken As part of the senes of acts, gave to the boys, 
so far as the widows’ interests extended, the .same benefit that they would have 
taken had they been heirs, and altbougli||they were iiul, and could not have 
boon At their age p.irlies to the iktatnamn, yet that tlicv fould insist on the 
pcrfoimaiice of the contiac^, by whieli csu*h widow bound herself to the othei to 
deal with the estate m their favotr Fomthly, that cacli b(»\ was entitled on 
attaining majoritv to half of the suiplus income dunng^the life of the surviving 
widow, and to theViccumulationR thereon , am?.iccounts wcic accordingly directed 
against her. This widoi^, however, having died pending the nppi'al, after it had 
ix3cn argued, the testator’s heir vn as added to j^c leeurd, it lesting with the 
plaintiff to apply to the Court below to add necc.^sar\' parties. 

SUBENDRO KBBHUB ROY V, DOORG AKOONDEKY DOSSEE ... ... XIX 

Adoption, Validity of adoption — Kffeci of adcption-^Diiestinq of estate already vested 

• — Mitakshaia law. The will of B, a Hindu, appointed one K manager of all his 
property*, and gave his widow 8 pow(>r to adopt a son, and went »n to state that 8 
'' shall manage all the affairs with the consent of the said manager ” (K), and 
she will not be able to do any wrongful act or alienate and waste property useles^y 
and without his consent. If she do so, it will be cancelled by the said manager or 
the adopted son ; and she will adopt a sou wi'th the good advice and opiuron of the 
manager." S, wishing to adopt the pin lut iff, sent a registered letter to, K, who 
had refused to give S any advice or assistance, intimating her intention and asking 
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jaim to come and see the ceremony performed, but he declined to receive the letter, 
which was returned to S by the postal authorities, and the plamtifi was eventually 
adopted without the consent of K Held, that the consent of K was not a 
condition precedent to the validity of the adoption, and that it was not invalid by 
reason of its having been made without K*s advice and consent. B and E were 
living as a joint-family subject to the Mitakshara law. B died on the 2dth 
February 1881, leaving him surviving a widow S, to whom he gave power to adopt 
a son to him, and E who succeeded by survivorship to B's share in the joint-family 
property! S adopted the plaiiitift on the 27th October 1885. Held, that on her 
adoption the plaintiff became entitled to the »bare of his father B, notwithstanding 
that such share had already vested m E. Mondakim Dost v Adinath Dey 
followed. 

SURBNDKA NANDAN C. SAILAJA KaNT DA8 MaHAPATBA ... ... XVIll 385 

Inheritance. Uayahayka—Sudra Ca&tc — Ilkyitwiate son — Bengal Act 11 of 1869, 
s. 2G. According to the Bengal school of Hindu law? the son of a Sudra by a kept 
woman or continuous cuncubmc docs ni)t inherit his father's estate. • • * 

KIRPAL NAKAIN TKWAIU e. SUKUKMONI ... ... ...XIX 91 

InherUance. Impartible estate’- Mitakshara law — Right o^ illegitimate smi^amcmg 
Bydras — Burvivorship. P'or deierminuig who is to be heir to an impartible 
estate, the same rules apply which also govern the succession to partible estates, 
though the estate can be held by onl} one member of the family at a time. Under 
the Mitakshara, among Sudras, where a father lett a sou by a wedded wife, and 
an illegitimate son, the ordinary rule of survivorship •dcideiital to a family 
coparcenary was held bo apply , and the lilegitiinale sun, having survived the legiti- 
mate, was held cntitlecf by survivorship to succeed to the family estate, which 
was impartible and appertamed to a Uaj, ou the death ol his brother wuthoul 
male issue. Siadu v. Baiza referred to and approved 

JOUKNDUO BUDFATI lIUliKUCHUNDUA MAIUPATUA V. NITYANAND MAN 
SING ... ... ... .. ... ... XVIII 151 

Inheiita}ice. Inheritance of adopted son- ^ Dive siing estate — Eff'ecl of adoption by one 
of two widows — Rower of miiioi tv adopt. A son adopted to the last male proprietor, 
who was the full owner of an ostait , is entitled to take the whole of that estate 
and to divest the interest of any person in that estate, whose title by iiihcritanco 
is inferior to his, and who could not have iiiheiited if the adoption had taken 
place before the death of the last full owuci , hut such adopted son is not entitled 
to claim as preferential heir the estate of aii,v other person besides his adoptive 
father, when such estate has vested before his adoption in some heir other than 
the widow who adopts him. Where a man died leaving two wid ^ws and having 
given either of them the power to .uiopt a sou, and the voungcr widow, on the 
refusal of the eider one to aaopt, <idopb^.(i a son held, that the estate which was iii 
the elder widow was diverted b> the ^option, and that the adopted sou book all 
the estate of his adopiive father. A ^idow, although a minor, is competent to 
adopt a son. c * 

MONDAKINI DASI u. ADINATIT DBY ... ... ...XVIII 69 

c 

Inheritance. Mitakshara- oj a bi oUwr to shat e —Intention as evi- 
denced by conduct — Waiyet : .doppcl — Liiuitatum. Between the two 

surviving brothers of a mtakshara lam I\ , ih*' adtion of the cider to the younger, 
who had been born deaf *and dumb, was such as to recognise for some years 
that the latter had a joint iiiterost in^he f.iuiiiy property. The proper inforeneu 
to be drawn from this was that the cldet treated his ihrothor as a member of 
the family, and entitled to eqij^l rights until it had become clear that his 
disqualification would never be removed by his being cured. Their Lordships 
would not infer that there was an intention shown by the acts of the elder to 

r waive the rights accruing to him in coiisoqueueoof this disqualihcatiou, nor would 
they hold that his acts"opcrated to create a new title lu the younger. This branch » 
of the family became extinct, the brothers having died, and alsct the elder brother's 
daughter, she havidtg been the only descendant. This daughter had an only son, 
who died before her, after taking, however, the whole family estate under a gift 
made to him with his mother’s assent by hi& maternal grandfather in 1876. In 
1882 the Q)aintiff, a collateral relation, sued the widow of the donee to obtain 
the estate of the younger of the brothers The widow made title under the gift 
to her deceased husband, followed b^ his possession, and hers afterwards, since 
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the dato of tho gift. Upon the facts found, the suit was held to be barred by ^ 
limitation. « 

Lala Muddun QOPAL LAL V. Khikhinda Koek ... ... XVIII 341 

Inheritance. Strtdhan— -Bengal school of law — W'ldowed daughter vnth dumb son— • 
Dcmghter's son. Under the Bengal school of the Hindu law a widowed daughter 
having a son who is dumb at the time the succession opens out (but is not shown 
to be incurably dumb) is entitled to succeed to her mother's sfrid/inn in preference 
to a daughter’s son. 

Charu Chundbr Pal v. Nobo sunderi Da si ... XVIII 327 

Joint family. Ancestral estate held jointly by family undet the Mitahshara — Bale 
attempted bg one member oj his share — J*Jffect of partition — On death of vendoe^ right 
by survivorship of other members— Equity of purchasei to hn\H‘ a lien against 
SU7 vivor. As to ancestral estate under the MiLakshara, so long as the estate is 
undivided and the share of amoniborof the fa)nil> is indefinite, ho cannot dispose 
of it without the consent of hm coparcpiiers field, that, iii a joint faniilv . a 
• nopbow, heaving taken by survivoislnp the undivided share of an uncle deceased, 
was ontited to recover that share from a xiuiohaser, to whom the uncle in his 
lifetime had sold it without the consent of his coparceners, and without necessity ; 
held, also, that the purchaser . could have no lien on the share for return of 
the pur5haso-money As soon as partition is made ; — actual partition not 
being in all cases essential, as for instance whore the famil> has agreed to 
hold their estate in definite shares, or a nionbor’a undivided share, m execution 
of his creditor's decree, has been attached that will ho icgardod as sufficient 
to support the alienation of u member’s interest, as if it h.id been his acquired 
property •As regards members of a fatinl> Ining at the time when tJieir 
alienation was sot aside at the instance of anithor member, flhi' Court, in Mahabeer 
Per sad V. flam yml tAmjh, ]ustl> ordered th:it the property should be thenceforth 
possessed in defined shares, and that the shares c'f tho moinbets whq^ had joined 
in the sale sliould bo subject to a lu » for the return of the purchase-uione> . But 
that case must be distinguished from the present Hc>rc, tho accrued right of 
survivorship piecludod ari> such course. The ?M*phew not being rosponsible for tho 
personal debts and obligations of his uncle, wh.it might have been an enfoicoable 
equity against tho interest of the latter, while it existed, could not afiect the 
interest which had passed to a surviving cop.irccnor 

Madho Fahhhad r Mehkban Singh ... ... ... xvill 167 

Maintenance, Uusbaml and wife — Cruelty A Hindu wife is justified in leaving her 
husband’s piotection, and is entitled to separate mainbonancc from his income, 
when he habitually treats her with crueltj and such violence as to create the most 
serious apprehension for her personal safety Siianath Mookerjee v. Haimabutty 
Dabee referred to. 

MATANGTNI DASI u. JOGENDKA CHUNDEIi MULlilCK ... ...XIX 84 

Partition, Evidence of pniHiion — Distribution of family estate, follmved by separate 
possession, equivalent to informal pariitionp The Courts below found that a 
distribution of ancestral estate among the m^nhers of a family had taken place m 
former years, and had beer? followed by continuous possession, without their having 
any intention to re-ad just or to hold on behalf of tho fiunilv The right of an 
individual member to claim another partition w'as therefore negatived Tho 
parties, who had long discontinued joint rc.^dencc, were members of a family 
consi.sting at tho time of the distribution of four sons loft bv a Sikh Dewaii 
deceased The son of one brother jiow claimed from tho s3n of another, joining a 
third who still survived, partition of the property which liad descended from the 
grandfather withatlic increment since his twnc. That an actual partition had 
been cfiectcd, although iprobably no formal document of partition had been 
executed, appeared to their Lordships to be .i just inference from the evidence. 

Budha Mal u. Bhagwan Das ... ^. . ... ...XVIII 802 

Reunion. Succession. Where there has been a reunion between persons expressly 

enumerated in the text of Bnhashpati, vie , father, brother and paternal uncle, • 
, and where their descendants continue to be members of tho reunited Hindu family’ 
the law of inheritance applicable to the latter is the same as in the case of the 
death of any of those between whom the reunion took place, fara Chand Ohose 
V. Pudum Lochun Ohose, Oopal Chvnder Daqhoria v Kenaram Daghoria and 
Ramhan Sarma v. Trihvram Samia referred to. 

abhai Churn Jana V. Mangal Jana ... ... ... •...XIX 684 

Widow, Power of Hindu iddow to alienate — Qualified tifla-to alienate in contacting 
debt by manager of estate charging it in the hands of heir — Respcmaibility of Icndier 
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— Bate of interest, as regards necessity ^ distinguisJiahle. A suit was brought by a 
<fi?ediior who had advanced money for the payment of Government revenue upon 
an estate under the management of a Hindu widow. The plaintiff's agent had 
received rents to a certain amount from part of the estate. Held^ that the plaintiff 
ought to have taken care that this sum wa&. applied m part reduction of the debt 
to him, and that it must bo deducted from the amount chargeable to the estate in 
the hands of the reverhionary heir. liunoonum Persad Panday v. Munrag 
Koonweiee followed The widow was borrowing in a case where it was for the 
plaintiff to see whether there was actually a gjround of necessity for the loan. 
Though the loan was necessary , for her to borrow at the high rate of interest 
charged, considering the security which she gave, was not necessary. The rate 
of interest, had thcroforu been rightly reduced to 12 per cent. 

Hurbo Nath B.\i Chowdhri v . Randhiu Sinoii ... ... XVIII 311 

Hindu Widow— 

Execuium of bond by. See SECOND AFPEALi. 

Power of, to alienate See IlTNDir Law, WIDOW 

Remarriage of. Soo Marriage of Hindu Widow. 

Hindu Widow’s Estate— 

Life estate of Hiiulu wulotv, surrender of — Acceleration of estate of heir regui^res 
absolute conveyance by Hindu wuiotc — Ikrarnama by Hindu widoio in favour of heir, 
when she retains possession of estate, effect of—lieversioneiH, rights of A Hindu 
widow can accelerate* the succc.ssion of the heir by conve> ing absolutely her life- 
estate to him, but it is essential that she should surrender her estate, so that the 
whole estate should become at once vested. A Hindu widow executed an ikrarnama 
in favour of her daughter's son, then apparciitlv the heir who would ultimately 
succeed, but adding that ^hc would retain pos.st‘ssion for her own life. Held, that 
this could not operate to exclude the daughter, nor after her the sou of arkother 
(deceased) daughter, not born at the date 

BEHARITjALV MADHO LAL AHIR (iAYAWAD ... XIX 236 

Hindu Widow’s Marriale Act - 

XV of lfiS6, ss 1, i2 Sao MARRt4(»R OF HINDU WIDOW. 

Hindu Will- 

See Fbactiub. 

Husband and Wife — 

See HINDU Law, M\lNTENANCli. 

ijmali Land— 

Use of, as between co-nwneis Sof^ JOINT OWNERSHIP 

Ikparnama — 

Between two widows in favour of tiro boys, simultaneously adopted, whose adoption 
failed, effect of. Soe HINDU L\W, ADAPTION. 

By Hindu widow in favour of hen , when she retains possession of estate, effect of . 

See HINDU WIDOW’S Estate. • 

Illegitimate Son— 

Right of, among Sudras. See HINDU L INHERITANCE. 

Of a Sudra, inheritance of See HINDU Law, INHERITANCE, 

Imam— x ^ 

Bight of, to protection in office. See MAHOMED AN LAW, 

Immoveable Property- ^ * 

See FISHERY. 

Of value less than one hundred rupeesg transfer of. Soe Transfer OF PROPERTY 
ACT, 1882, S. 54, PAHA. 3. 

Sunt for possession of. See LIMITATION 

Impartible Estate— . 

See HINDU Law, Inh|!Ritancb. 

Indian Railway Act— 

IV of 1879— 

B. 11. Railive^ Company, liability of— Carnage of gold and silver, Ac. — Inmrance, 
increased charge for. Plaiuti^s delivered a box of coins for carriage to the servants 
of a railway , ibnd declared the nature of the contents at the time of delivery. No 
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Indian Railway Act — (conhmuul.) page 

IV of 1R79 — (conHntied.) « 

demand wan made on the part of tho railway for any increased payment for insiir- • 
ance. The box having misoaeried, field, on the authority of The Great Northern 
Raxlway Company v Behrens, that the rail\va\ wi ro liable for the loss. 

The Secretary o>" STATE FOK INDIA r Dudhu Natr poddar .. xix 638 

infant— 

Sec ARBITRATION. 

Inheritanoe- 

See Hindu Lavv» Inrehitancf. 

Injunction— 

Hmt for. See OO-SHARERS. 

To restraxn xnierrnption of relxgious cn emonies in Musjtfi Bee !Map1()MED\N LAW . 

To restrain starting feinj. Seo FERRIES. 

Insanity — 

/Ir a disgualxficatwn to inhei itaiiLe. See OUDH Kst\TKH AC’T, SS rS and *2*2. 

Insolvency - * 

Civil Piocedtne Code (Act JlZT' of 188‘2), Chap XX— I)tscha}tje of insolvent — 

Fiitute emnings of insolvent, powet of Conti to compel payments out of . towards 
liquidnfum of debts. The function of the Court, acting under Chapter XX of the 
Code of Civil Pioceduic, is to compel iiisolvcnl-dobtors to pay then debts if it can 
cither by its cuinpul^nry process, or, where that cannot be used, by withholding 
from them, when it has the power of doing »o, the relief to which thny might 
otherwise he eons^idcrcd entitled The granting of an ordei of discharge under 
that ch.iplSu' IS to u c<‘rfcain extent discretionarv with the f’ourt, and if the Court 
be of opinion that ai^ iusf>lveiit mav roasotiablv he expected* to possess an income 
accruing^ dm mg th(j time of his insol veil and likclv to eont iniie, even if such 
lucomo bo from souret‘s such that it could not be attached, it ought V 4 *ry senoush 
to eonsidei whethi ‘1 undi-r such eireuin-tanccs it ought to exercise its power to 
disdiaigo the insolvent, and not rather its hands and re(|uire him as a 

condition ol such discharge to s.itish it by payments on aeeouiil of his d(*hts, that 
he regllv desires, so far as heeau, honeslh to discharge the debts that he owes. 

A (rN.iwal who W.IS ill receipt of a ver\ considerable ineonii*, deri\ed from ofTerings 
made In pilgnm*», appln d to be declared an iiisoKent under the provisions of 
Chaiilei XX of tin* Code* of (hvil Pioeeduie He was opposed In a judgment- 
creditoi who, inf et /rZm. contended tha.t tlu* insolvent ‘•hould le compelled to 
contribute out of his iniomo toward** the p.iN inent of his debts The Court finding 
that there weie no assets, .iiid holdiiu' that siieh ineoiiK* was not property capable 
of being attached, and that it had no power to order an insolvent to pay anything 
out of future e.iNiiiigH towMrds the discharge of his debts, declared the applicant an 
insolvent and gi.iiiti'd him his discharge Held, that the Court had powi'r to 
withhold the discharge until tlie Hi'.olveiit had satisfied it, by paMiieiits on account 
of his debts, th.it he re.ilh desired to disid^rge his debts . and that, under the 
cir« umstaiices of tho ease, both having regard t<i tho tact that the iiujnirv into the 
estate of the iiisoJvi'iit h<vd been insiiiliciefit. and to the fact that he was in a 
position to contribute out of liis fticome towards the pavmeidof his debts, the order 
was wrong and should In- s(>r aside 

Poona L ALL r. ivVNiivY A Laud Dhxta # ... XlX 730 

Of it ndinq pnrtnerblup Mottuniiv by tiadintf partnetslnp of all its assets, when 
solvent, fot ndv.uKis, piesent and futnte — Chanqe of pattivts with continuance of 
nunltjaqe Itnbiafy — Validity of tnintcpnic seciuity Tf a tradei assigns all his 
property, except 911 some subst.intial eonteiiijporaneoiis jiavmont, nr substantial 
undertaking to make a jub .eriueiit p.iMiient, that is an act of insolvency, and is 
void ag.unst the creditors on Ills iiisolvcncv, simply because nothing is h-ft where- 
with to cany on the hiisiness , whereas, jf he receives such assistance, something 
IS left to carry 011 the business A trading partncrhbip, before its insolvency, 
assigned by mortg.ige all its a‘*sets to a creditor, who simultaneously made a 

substantial .id va lice to tin' firm, agreiiug to iiiakcluture advances Held, that the * 

• mortgage would have f tn-ered such assets of the then firm as were in existence at 
the time of the insolvcncv , and would not have been void, a%agaiust the other 
creditors, and the OfYicial Assignee, hi'cause the assistance was subBtantinl, and 
the then solvent firm was not left bv thejissignni'mt without means. Another 
question was raised upou the facts that, after the mortgage and before tho 
insolvency, now partners entered the firm, afid new stock- in- trade was brtiught in. 

The new partners were to be under tho same liability to secured creditors, the 
security continuing with respect to tho new firm and the after-acquired stock, as 

9 CAL.—/ 



lNnEX< 


xlii 

PAGE 

insolvenoy — ( contmued.) 

stood with respect to the old. Held, that this arrangement did not invalidate 
the prior security, amouniiing, as it did, to a more substitution of persons and 
goods at the time of the change. Also the incoming partners received subsiantial 
consideration ; for, although the obligation, under the former agreement with 
the old firm, for the rest of the advances, not then made, was remitted, a new 
obligation was entered into that a sum of money should bo provided, which was 
afterwards supplied. The incoming partners got the benefit of a suretyship which 
the mortgagees had entered into for the former firm. These were the considera- 
tions to the incoming p.irtners at the time. As the original contract would have 
been, tbe now one was, valid against the Official Assignee 

KHOO KWAT BTBW r. Wool TAIK HwaT ... .. ...XIX 223 

InBolvent Act — 

11 and 12 Vict , c. 21 — 

See Parties. 

R. 39 See MUTUAti CREDIT f 

s. 60. ]jowc7Thi7}iiaCoutfsAct(XTnflHR^3),ssb0a7ulCy9,cl!i (b) and{c)—*('i iminaL 
case — liejereiice to the Hiqh Court A petition presented to the Special (3ourt 
under s 50, cl (5) of the Lower Burma Courts Ac.t, by a pcison considering him- 
self iiggneved b\ an order of the Recorder sitting as Insolvency Commissioner 
made under s. 60 of tbe Insolvent Act, comes before the Special Court as acnmin.il 
case, and is therefore to be dealt V’ltli, in case of difference of opinion between the 
members of the Special Court, under s 09, el (r) of the Lower Burma Courts Act 
The punishment which CMin bo awarded under s 60 of the Insolvent Act is a 
punishincmt for something which the person to he punished has done, a;ud is not 
inflicted in order to compel him to do something in the future, .ind the ease ni 
whioh it 18 iriflieted IS wiereforo a criminal ease Hash lie line i Ftoy w Bhuqv'tm 
Chnnder Uoif followed. e 

Yeo SwEE C^ooN V The Chartered Bank of India, aurtraliIa and 
China ... ... .. ... ... . XIX 606 

Instalment Bond — 

Iteqistfieil, ami on. See LIMITATION At'T, ]fl77, AltT 110. , 

instrument — 

Smt to set aside of declare the forqefij of See LIMIT \T10N 

Insurance — 

Increased chai qe fo7 , See INDIAN RAILWAY ACT. 1879 R 11. 

insurer — 

See Carrier. 

Intention — 

As eitdenced by conduct. Set HINDU LAW, INHERITANCE 

I n teres t — 

Sec Partnership Sharer 

After the date fixed for payment of principal and interest, how claimable when not 

expressed to be payable under deed .. .. ... .. XIX 10 

Bond — Failure to pay on due date — Kni anced rate of interest from date of bond till 
date of reaheaiion - Penalty — Contract Act (IX of 1872), s li Held bv the FULL 
Bench (BANERJEE, J dts.sen^i9zt7 as to part) — A provision in a bond to the effect 
that the principal should be repaid with interest on the due date, and that on failure 
thereof interest should be paid at an increased rate from the date of the bond up to 
the date of realization, amounts to a provision for a penalty, and s. 74 of the 
Contract Act applies to the monev claimed at the increased rate of interest from the 
date of the bond until realization *■ Mackintosh v. Crnic, Nanjappn v Nanjnppa 
and Sajaji Panhaji v. Maruti approved. Baij Nath Sinqh v. Shah Alt Hosntn 
overruled so far as it dissents from Mackintosh v. Crow Balkishen Das v. Bun 
Bahadur Sinqh distinguished BANER,TEK, J. — The decision in Mackintosh v. 

Crow, which regnrds the interest at tbe increased rate as a penalty, is correct as to 
the claim of inWregb up to the stipulated day of re-payment, and Baij Nath Slnyh 
V. Shah AH Hosatn was wrongly decided as to this point. Section 74 of the 
Contract Act applies only to that part of the claim for interest which is in respect 
of the period from the date of the bond to the due date, and has no application to 
the claim ior interest for the period from tbe duo date to the date of realization. 

This view is in accordance with the decision in Mackintosh v. Cr&io, 

Ealachand Kyal 1. Shir Ghunder hot ... ... ... XIX .391 
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(continued.) ^ 

Deed oj conditionaL sale — Interest after the date ftjced fot payment of pt \nc%pai attd # 
interest — JOsence of agreemeni to pay stick luterest—Cumpensatnyn for breach of 
contract — Limitation Act (XV of 1877), sch. II, art. 11(J Where thorc is no 
stipulation in a deed of conditional sale to pay into.est after ih(' day fixed ior the 
repayment of prinuijial and iiiterest, a claim for interest after due date is a claim 
for compeiisaiiou for broach of contract, and a nuit for the lecovery of such 
compensation must be brought within six years from the date of the breach. 

(fUDjai KOBR V. BHUKANESsWAlil COOMAK SiNCiH .. XIX l‘J 

On mortgcujc debt, rate of. See MORTGAGE 

HaU of. See HINDU LAW, WIDOW. 

InterrogatoFieB-- 

Civil Drucednre Code (Act XIV of i88‘i), ss. 1‘21, 127, i.-ffi — intcnoqatones, omission 
to answer, effect of. Omission to answer interrogatories, delivered after leave 
granted under s 121 of th6 Civil Procedure Code, does not leudoi the parly so 
omitting to answer Liable to hsAre his defence struck out iiiidci s Idh of the Code 

• Lalla Debee Psfshad v. Santo Per shad overruled 

PKKM SUKH CHUNDER V. INDRO NATH BANERJEE .. XVJII 420 

intervenoFs— 

Higkl df, id uphobl or opfrose probate. Sec LIMITATION ACT (XVui« lH77j, \RT..17H. 

Intestacy — 

See OCOIU’ANCI UAIYAT. 

Ipregularity in Sale — 

See SAm I^f Execution ok Deckee. 

Joinder of Causes of Action — '* 

SeeObAIHH 

Joint Family— * 

See HINDU LAW . JOINT FAM1L\ 

Joint Family Estate— 

Uxstnbution n/ Sou HINDU LAW, i’AKTlTIoN 

Joint Family Property — 

Hiiit for iltnie in. See LlMITA riON Al’T, 1S77, AltTS 127, 1-12, lU. 

Joint Family Representative — 

For uotimj purposes. Sec JilDECTION LAW, 

Joint Hindu Family — 

Mitahshara hau — Mortgage of undivwlcd sfiarcs in joint-familif juaper trf—(.onsenl of 
co-shiirer. A, B .lud C together formed a joint Alitakshaia l.iiiiil\ i)ii the 27th 
June 1K72, A and B, without the consent of C, ior their own benefit aud without 
legal necessity, executed a bond in fd.\our of i and 1 (defendants, 2 ikI part\), mort- 
gaging to them certain joint properties. On the 14tb August 3882, J and I obtain- 
ed an ex parte decree on then t^nd against *A, B and C, and in executum inauzua 
Pipra and Baiigia wore put up to sale on the lOth March 1888, aud pureb.iscd b} 

H (defendant, Ist party). Prior to the institution l)v ,7 and 1 of their .suit, A, B 
and C on the 24th August 1881 together moilgaged in.iuz.is Pipra and Bangra to 
N. On the Idth March 1884, N obltuned an ex parte decree on his mortgage, and 
III execution thereof iiiauza Pi pi a was sold on the 21btj November 1884. The ^ 

piaintills purchased the proporU’? and duly obt.iincd possession trmii the Court 
ill a suit by the j^amtifls for a declaration ^hat the mortgage of the 27th June 
1872 was invalid, aiid^thc decree and execution sale upon the basis thiTeof 
ineffectual as against them, and for confirmation of possession, and in the altcrua- 
tivethatif the mortgage bond was valid that amount due thcieunder and 
chargeable on mouza Pipra might be determined, and the plaintids declared entitled 
to redeem upon payment of such amount. — Held, that although A and B had no 
authority, without the consent of their co-sharcr C, to mortgage their undivided * 

• shares to J and I, \ot, as the plaintiffs derived their title from those mortgagors, 
the} were not entitled to recover such shares without paying to H, who b\ his 
auction purchase had acquired the rights of the mortgagees, the money advanced 
on the mortgage bond of 1872 with interest, and that the same was a charge on 
such shares. Mahabeer Per sad v. Ramyad Singh applied in principle. Sadabart 
Prasad Sahu v. Foolbash Kocr and Madho Parshad v. Mehrhan S%n%h distin- 
guished. Nilakant Banerji v. Suresh Chandra Mullick Referred to. 

. JAMUN A PARSHAD U. GANGA PERSHAD SINGH ... .. ...XIX 401 
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Joint Interest^ ^ 

Iv^laivd M ijaradat . Seo RIGHT OF OCCUPANC Y. 

Joint Landlords— 

flee Bengal Tenancy Act, 1885, 8. ikb. 

Joint-owners — 

See Bengal tenancy act, 1885, S. 188. 

Joint Ownership— 

Iftnah land, use of, as between co-owners— Itujhts among i/iemselre^i of co-owners of 
joint property, irhere there is a profitable uw of it by some oi one of them without 
the others being excluded — Ferry wot \ed by one of tJw co-ou runs of rillagc lands — 

Second appeal, guesfion of niircd law and fact. 1’ropt‘rty doc.-^ not ( oiise to bo joint 
ipcrely because ills used so as to produce m<iio profit to one of the joint owners, 
who has incurred expenditure for that purpoHe, than to the others, wheie the latter 
are not ('xcluded Joint pro pei tv beiui; used consistenth with the continuance of 
the joint ovvuet'bhip and possession, without exclusioif ol tbr* co-shart rs who do not 
join in the work, there is no cneroudiinoiil tm tho right of aiiv of thorn, as regards ^ 
oommon enjoyment, so as to gn ground for a suit The defendant, a co-sharer in 
village lands, without claiming to restrain competition, acted upon Ibo right that 
a ferry may be established in ludia by a person on his own propoitv, taking |()U 
from strangers, and that he nrav acr^uirt' such right, by grant or user, over the 
property of others whethei a ••o-^narcr with them or not He used p^opert^ 
that he owned jointl> with th-* pluutiffs, his co-shaiers, excluding uono of them 
As no grant was ever maiie to huii, he could only b*avt‘ set up an cxcIusjV** right by 
showing that he had either dispossessed them, or had had .idvcrse possession, for 
12 >ears, or that lie had used the ferrj for 20 yc.ira as of right The (pies- 
tion, however, of any Exclusive light in the dutendant haj not arisen. Foi 
tho parties being co-owners the defend.inl had made use of the joint pioperty in a 
way quite consistent with the coiitinuauce of the joint ownership and joint poises- 
Sinn. Watson it Co v liamchiital Didt distinguished iii^H‘gard to the oxoIusk ij of 
co-sharors which there took place, and referred to as to caution to lie exeicisod h\ 

Courts in interfering with th*‘ enjoyment (*f punt estali's as hotween their 
I'o-owners, 'I’hc decision that the defendant’s poKscssion had been .idverse having 
hoen an inference fioni tact in the 0( nils below, the eoireetness of this. :is a legal 
ooiiolusKin to bcdiavMi or not, was <piMbtioii op»'ii to second appe.il, and the High 
Court was not precluded from deciding to th • C'ontiiir\ Cos bn refused, as the 

defendant had set up, as hi.s defence an exeJusne title, in which he had f.ailed 
LAi’HMESWMU SlNliH l iM\NONV\K IIOSSKIN ,. ... .. XIX 258 

Joint Property— 

Suit concerning. Sec Go bii VUEKS. 

Joint PpoprietorB— 

Sbc BKNGAL TKNANCY At'T, IKSo, HS. iJ, IBM , JHH 

Jadlment"— 

Meaning of See APJ*KAL 

JuFisdiotion — 

floe appeal TO PRIVY COUNCIL HEN(3(\L TKNANOY XCT, K J7J SMAI.L CAUSE 

COURT, I’RESIDENCY TOWNS 

• Act VI of 1871 8. 18 — Sale itf execution —Local liniifs of junsdicUon under Act VI of 
1871 — Pt (ictice—Form of actum. Where a Distrk-t Judge, under the authority 
vested in him bj s 18 of Act VI of 1871, has assigned to a Subordinate Judge the 
local limits of his particular jurisdiction, that officer can (>,''ly exercise jurisdiction 
within such local limits. 

Dakhina Churn Chattopadhyii? v. Bilash chundbk Roy ... XVIII 626 

Mxecution of decree — Property outsuie junsdicf ton of Court — Civil Procedure Code 

« r Act XIV of 1882), ss. 19 and 223, cl, (c). The Court that has the power to pass 
a decree for sale of a pfoperty has also power to carry out ite decree by selling that 
property, whether any portion of that property be within the local limiLs ol its ** 
jurisdiction or not.*.* Per GHOBE, J , s 223, cl. (c) of the Civil Procedure Code 
leaves it to the discretion of the Court bo send the decree for execution to tho Court 
having local jurisdiction. 

GoPi Mohan Roy v, doybaki Nundun Sen ... ... XIX 13 

Of Cioil Court, See SONTHAL PERUUNNAHB SETTLEMENT REGULATION, 

SS. 11, 25. 
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J uplMiotioii — ( conti nued.^ 

Sayer cotnpefisatvm — ^faltkana — Cictl Procaduie Code {.\tt XIV of 1882 ), s. 16 
mortgaged at Calcutta to D Jiius saver jonipuu.Mitioji, pa\able> nt the GeiieraJ 
Treasury at Calcutta iii respect of a certain hat within the Diamond Harbour 
subdivision. In ii suit to enforce the mortgage Loud in the Court of the Mnnsif 
of Diamond Harbour, held, that sa>or coniiieusation did not p.irlakc of the i.aturc 
of the miilikatia, that it was not immoveable propi-itv or an\ interest in immove- 
able propoi ty within the meaning of a. 16 of the Code of CimI I’lOLeduri*, and that 
therefore the Munsif had no jurisdiction to entertain the suit 

SUUENDKO PROSM) BHATTUCHAR.I1 V. KEDAK NATH BH \T T \CHAR.J 1 ... XIX 


'SiJeciJie yetpinnanev — Letters Patent 1865, cZ. 12 Sutf hind - Land 'titunfe iritn- 
out Icval litrtfb of jurisduftmi. A vendor, having oiiCiined le.ivc to sui- under l 1 1‘2 
of the Letters Patent of 1 86.5, sued 111 the High Coin Ui enloiee intei aha the 
specific porlonnance of i enntract entered into b\ the di fend.mt loi th(’ purchase 
of certain land situated in the district of Burdw.in, ainl in tfie .lUetnativc 
for damages Held, tliat, as^arus the above-mentioned (d)|((ts i)f the suit were 

3 concerned^ the suit w.is not one foi land within tlio nie.innig i>f lh.it ci.iii-.e 

Land Mortcace Bank v. Sudcruurkn Ahmed . XIX 

TotfiVf sanction Sue SANCTION TO PROSECUTE 

Land—* • 

Situate Without local limits nj jaifidictinn See Jl RI^DICTION 

Land Acquisition Aot — 

X of 1870— 

Application^of See MINOR. 

Land Registration. Act— * 

Bengal Act VI II tf 1876, s 78. See MehoEK OP IHjTNI IM'KUIIST ^ 

Landlord and Tenant— 

See RBN1’ Si' IT. 

Transfci of tenuie — ( 'ontnnt icqaidinq ttansfero/ tenuie — Jlemial Tvnancn \tl ( \ 111 
o/ 1885), A 12 A transfer of a Lenure mule in teiliis ol tin* provisions ol the 
Bengal Teiiain v Act of J8S.5 is not binding »m the landlind if then* be a contract 
bctwci'ii the laiidloid .iiid the tenant Unit the traiisfei shall not bi* valid and biruliiig 
uiilil security to tlie ^ati^l.iclioii of the laiidloid ha^^ bii*y fuiiushcd b\ the ti.iiis- 
terec, and sU( h secutilv has not been furnished The teii.iiiL is still liable tor 
the rent. 

DlNOHUNDllU Roy 7 . BONER7EK .. XJX 

Lease — 

Jiuildittij teasr nut irilUtn pm new nl fjeiujal 'J'entvicii hi — t oitl ile/ml, lenv /ai , not 
aijricuUinal oi hmhcaltinal irithin mtvnnng of licrnfal I'enaiu i/ Jet (VUIof 
18S5), .ss 8. i, f}-' l.intilaiioa Act f A'U o/ *18771, sih ft, nit 116. A regisl- 
cri*d base gninlod foi building purposes for e'^talilishing it eo.il depot dot's luit 
cojue w'lthin tht* purview ol tAie Bung.il 'i'cii.un*^ Act, not being a lease fiu 
agricultuial oi horticultur.il purposes The liiiiilatioii applic.ibh ton suit for the 
lent reserved in such a lease i- that picsctil^'d by art 116 of the Limitation Act. 
Ranigan.i Coal Association, Limited r Jl.doonath chose . . XJX 
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Leave to sue-- ^ * 

So5 SMALL CXUSI^^COUKT, PRESIDENCY TOXANS ACT 

Lender — ^ 

To Hindu leidutr, t esponsibility of Sec HINDU L^X^ , WlDOXX' 

Letters of Administration — 

WUh the mil annexed, yrani of, to I ntvenal Leijatee 8eo l*HAt'TICE 

L*etters Patent— 

1866, cl. la See J UBIBUICTION ’ 

High Court, el. 15. See AP1>E41, 

Liability— ' . , 

Of drawer before dishonour. Soo MUTL XL CREDIT. 

Of the heirs ot a deceased occupancy raiyat to pay rent, bee OCCUPANCY BAIYAT. 
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Lien— • ^ 

Attffrney's. See ATTOUNEY’S LIEN. 

Sdle and constqtimenl nf ijoodh — Banian of Jinut rujht of — Rujht ot tJie consignor^ a& 
tu/nuisi tlie baman in tnerchandtbe cimbUfned to a Calcutta fir?n— Denial of banian’s 
claim to a hen on genet al accnutit icitk tlu* firm —Banian’s ncm-hability to account 
Jot past sales already brought into account loith consignee— Contract Act. 187'J, sa, 103 
and 178. There is no lule of hiw giving a hen to a banian as against his 
employer, nor is there any eustum to that eftceb. If the baiiiau claims a hen he 
must prove it:« existence, either by showing -tome express agreement or by showing 
some course of dealing from which a hen can be implied 

PEACOCK r HaUNATH .. ... ... ... ... XVllI 573 

Life-estate of Hindu Widow - 

Surrender of See lilNJJU Widow’s Kst\TE 

Limitation 

See AUVKUSK J'OSSESSION CAliCLTTA MUMCJ I* AL C^NSODID ATlON ACT, S 357. 
EXECUTION or DECREE. HINDU LAW, INHERITANCE MERGER oi' PUTNl * 

Interest * 

Alt XV oj 1H77, oth. 6*.^ mid 97 — Money paul. suit to tecovct , upon failure of comidet- 
(ition — ConsuLatttion, failure of A sale, whn h a member of a joiut-jamih 
(Mithil.i) had attt'mpt.ed to make, went off upon the obicctiou made b> otbet 
eo-sharers, but not belore the pu^eha^p-molle^ had been paid It might have been 
that the agivemeiit lor sale was nob void from the beginning, but was oiiIn void 
upon (dijeetioii being made , and if it was mil} voidalilo, the consideration did not 
fail at once at tlie time of tlie receipt of the purehase-money, so as to reiidi-r it 
money had and received, to the use of the pa\or within the meaning of aA of 
seh 11 ot Act XV of 187>. Hut it failed, at all events, when the purchaser being 
opposed iouiid himself unable to obtain possession lie would have had i^right 
to sue at th.it tj^ino to l•('eoveI bis purchase-money upon a failure of i i>iisidc‘raiioii . 

And, therefore, the ease appeared bo fall within art 97 It must fall eitbei 
within tb.it article or within .irt. ()‘2 

lUNUMAN KAMAT r IlANUMAN MANDUK .. ... ... XIX 123 

ActXViif 1877, sr/i II mis H2, 144 — lioundnnes, dispute as to — Lhrnet diipof 
land reclanwd from a bkil cojifested between ptoptielot s of lontiffuous estates — I’ruu 
possession of hind bg (ute of two claimants- -f’lesumption as to continuance of poises- 
Hion of land by onginol on w? , limitation beuig pleaded by }mtty in possession — 
ApiMillanl. duty of -lint den ot proof lii suits lelatiiig to disputed bouiidaTios 
where the detisioii of the lower Couit as to the owueiship involves ijiiestious of 
the coi rectness of survevs, iiiaph, leeoided iloscnpbioii, and other such evidence, 
the appellant i-h('uld do m<iH‘thaii -^h.iw poinlH requiring expj.in.ibuni Ifi- sluuild 
ho piepared to hliow in what lespeet thi* dec isioii has been wiong iii regard to the 
evidence, and what other eouise would lie right, ’I’he qiie'.tion was as to the 
ownership f»l land recl.iimcd fiuin a bhil within theeonhnes of one or other of two 
adjoining u viHine inehaU, the t>ne boRngJug to the phiiiitifl, the oilier to the 
defendants, and involved the identifieatjon of the l.iiid in suit with .some that had 
been (ovei-ed with watei , but of which the pLiintilf’s possession, with title, had 
been allirmed in proceedings ot the revenue survey m 1867 In consequence ot 
the nature aud condition of the laud there was no evidence of .luy act of 
posse-siun done n\ either partv during fhe first two years of the twelve immediate- 
ly preceding the date of the institution of the suit, and during the last ton yeais 
the defendants had bcfii tm possession The la^jer having tried and failed to 
establish adverse posst'ssions in themselves, eonteiided that even if the plaintifiF’s r 
pohscssion had been shown to have exi^ited in 1857, he could not a>jcceed without 
showing that his poss(3ss]oii remained till bilcr tban t^e 9th April 1869, the 
suit b.iving been filed on 9th April 1881, or unless he proved some act of disposses- 
sion by the defendants within thi* period held, that the presumption was in 
favour of the plaintiff’s possession, which had been with apparent title, having in 

, fact continued ovei the two years in question, as to which eonliiiuauec there was 
no evid«'iiee to the eoiitvary If the burden was on the plaintiff to show possession 
down to within twelve years of suit, it had been discharged * 

RAJKUMAR ROY r’.VIOBINDCHUNDER Roy .. ... ... XTX G60 

Bengal 7’enancy Act ( III nf 1885), s. 174 — Extension of time when Court is closed. 

Where a tenure ir sold for arrears of rent under the Bengal Tenancy Act of 1885, 
the judgmont-dobtur, under s. 174 of the Act, may apply to have the sale set aside 
on his depositing in Court for payment to the decree-holder the amount lecover- 
ablo under the decree with costs, and fui pavment to the purchaser a sum equal to 
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Limttation - - ( continued. ) ^ • 

5 per coMt. of the piirohaBe-monev ; and if the Court be eloped on or before the* 
last day of the period limited, i the judgment-debtor niav p.i\ the .said ^nm intr* 

Court on the first day the Court roopen-i, notwithstfniding tlie ,ib‘<onee «)f express 
provision to that effect. 

SHOOHHEB BHTTSAN RUDllO V. OORIND CHUNDBK ROY . . XVllI 331 

Commencement of twelve years*. See ‘ RPiS JUDICATA ' 

Ejectment, nqht to sue in— Order made m jnoceediny wheie n dispute e lists conceimnq^ 
the possession of hmd — JAmitaium Act (XV of 1877), sch il nits 17, 114 — 
Criminal l^rwedure (h'de (Act X o/l.S7‘2) s 6S0--Cnmnial J^XHcduie Code (Act X 
o/188‘2), s 145 A /^.imiiidar on the 3rd Ma\ 1870 agieed to let Linds on lea'.e to 
A and his co-sharer^, who, on the zammdar’s failiiTe to cari\ out the tuniis of the 
iigi cement, brought a suit fur specific perfounancu and obtained adeetee against 
him in 1879. The ziinuiidar having neglected to perform theagn'emc nt, the (’ouit 
in Docember 1881 made an order for the ixoention of .i pott.ih and dineted th.it 
the pottah^should take effect from the date of the onginal agreeni(‘nt The pottah 
was executed oil the 19th Oocembei 1881 In 1880 A instituted a pioceeding under 
.530 of the Criminal 1‘rocodnre CV»dr (X of 18721, wliieh cniie‘»])i)ji(Is with 
^ 145 »if Act X of 1882, but the iipplnMtion was dismissed in Deeeinhcr 1880, 

A ha\'ing failed to establish possession 11 having jmrehased tie* int.en-sts of two 
of lh(’ co-shaiei.*., instituted a suit on the 11th Ma^ 1888 .lgaIn^t (,i‘itain persons 
who h.id bci n let into possession b\ the /.ainindar. the other eo--.haiers being added 
as plaintiffs Held, tbiit art 47, sch 11, e.f tin* I jimit.ition Act did nol 
appl\, no right to sue in ejectment lieiiig in i*Mst(*nci‘ in 1 )(‘C('nil>i*i 1880, tin* 
right wi tit which A was clothed under the decree not having beon perfected till 
December 1881, when the pottah was evecuted Tleld. fnJtlnr, that the suit was 
not barred nndor drt 114, as limit.i.tion did not comnn-mt* to i im until the 
pottah fi.id .ictualh been executed Aiticlc 47 of the Tjiiuitation Act^contcmid.ites 
a right to sue in ejectment lioing ii‘ evistonco at Ihe time of tin* p.issmg of an order 
under s. 146 of the Code of Criminal Procedure. 

BOTjAI (’.hand (IHOSAL v. SAMTRUDDTN xM.ANDAL . . XIX 616 

E.iecutton ofdecice - C'lvit rtocedme Code, l8iJ, s 37*1— fhsn.'z.ssd/ of nppluntion to 
execute icithont obtaininq leave to mahe fresh npphcntion Section 373 ol the Civil 
I’nieeduii* ('ode docs not applv to .ipplications for cxc*cution of deiiees Ttnaehnnd 
Maqrnjv Kn,shi Nath Tnmhah followed Hndha C hai aij, \ .Vnn dissented 

from 

WAJIHAN ?’ HISHW4NATH T’RHSHAD . XVllI 462 

J ustnnneni , suit to set aside ot declatc the tonietyof -lunimvenhle jnojwrtq, suit foi 
possession of- hi nut at ton Ad { XV of \fVrt), si h 11, nrfs. 91, 92, 'M. 1 4 1 One 
1) dic’d in 1849, leaving an ikiariiama, or will His widow ^ ent''ri*d int«» posses 
Sion of hia propertv, and the survivor died on the *2-1 rd April 18.8<; The prcdeccs- 
siirs in ef-late of the plaintiiTs brought n, 'Ant to sc't .isidf* the iKiainam.i, winch 
SUM. was dismissi'd iii 1864, on the ground tljat they had no cause t)l action during 
the life-time of the -»iirviv7ng w'dc»w On the 29th June* 1889 the plaintiffs, a - tin* 
heirs of i) after the di ath of the* sniviving widc.w, inshiiiled a suit ti» lei over 
possession of thc^ propertv of I> from the defendants, win » cl.nuied to have* come 
into possession thereof under the ikra mama 'upon the* di*ath of the widow Held, 
that the suit vva^ governed by the Iiinitatioii of three vt*.irs fcir a suit U» sot aside* 
an instrument, and not liy the limitation pio-cVil'C'd foi suits to recovoi 

inimoveabJe pnipertv , as after the widow’s death the part i(*s in jiossessinu were 
those cl.uniiiig uAdcr ♦h»' ikrarnaina, w'ho co- Id not be flis])Lxc(*fl except bv setting 
it aside. Baqhuhai Difhl Sahit v. Bhihya Lnl Mi ssei .ipj.roved Jayndamhn 
Chaodhrani V Dahhinn Mohun Tioy (*Jiaodhri, Aiid JnnH iMinirni \ Ajtt Sniqh 
referred to 

MAHARIR PEBSHAD SINOH r HLBRTHUR FERSHAl) NMtMN SINGH ... XIX 629 

Vlaint insufflctently stamped — Practice— Date of institution of suit— Presentation of 
* plaint insufficiently stamped— ouit -fees, payment of requisite, on a ante subsequent 
to that (m which plaint was ptesented, effect of, on /leriod of UifXintion The date 
of the institution of a suit should be reckoned from the date of the presentation 
of the plaint, and not from that on which the requisite Court-fees are subsequent! v 
put in. so as to make it admissible as a plaint Skinner v Orde and Chennnpjia 
V. Raghunatha referred to Bnlkaran Rni v Gobind Nath Tiwari nor followed. 

MOTT BAHU r. OHHATRI Das ... ... ... XIX 780 
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Limitation Act*— ^ 

XV.of 1877— 

6, G Execution of decree — Transfer of decree for execution — Civil Proiodare 
Code (Act XIV of 188*2), ss. "223 ^ ^idO— Extension of tune when Coujtis closed. 
Where parties sire pivvuuted from doing a thing lu Court on a particular day 
not by any act ol their own, but by the act of the Court itself, they arc entitled 
to do it at the first subsequent opportumt} 

PEAKY MOHUN AICH h. ANUNDA CHAKAN BIBWAR ... . . XVIII 

1b, and ach 11, arts. 02 and 14ft Act XI of 1859, ^ 81 — Suit in tecoier surplus 
sale-proceeds of a sole foi an ears of notH^niineni revenue*. Wliert* \ instituted a 
suit ill Novt niiier 1889 to recover from the Si'crcbarv of State fot India in Coun- 
cil the sill plus sale piOi'('<*dsuf thieo t.iluks sold for arrears of ( rover imieii I revenue 
on the lird of Dotohci 1M7 1 .ind which wcie in the hands of the Collector, held. 
that the suit was governed b\ art G2, sch 11, of the Liinitatioii Act, and vvas 
therefore barred field also, that s 81 of Act XI of 1859 did not vest the surplue 
sale proceeds m the t'.ollcctor as trustee, Lh.it a deposit did not necessarily create 
a trust, and that tht^refore 10 did not apph Held further, that thn (^aiUcctor 
was not a depository of tin* laon^'v within tho meaning of ait ll.ft of sch. II 
Secketahy of 8t\te fok iNinv v Fazxi. Alt . ... .. XVni 

s 14. Conipniftinm of iH*iind o/ hmitntnoi — Hmh tot nt teats nf tent — Jet X^oJ 
18.59 The provisions of s 1 1 of Act V of 1877 arc n it iipplK'abli* to suits for 
arrearA of rent luidor A'*t X of 18.59 

Nagenduo Nath MrrjjcK v. M\TnrK\ Mohitn Pahhi .. XVlll 

s. *28. See F'EUKTEB. 

Part IV and s 28 See Fekkies. • 

arts. 47, 144 Sec LIMITATION 

atrs. 62 and 97 Sec LiMI rVTlON • 

arts 02 and 14ft See LIMITATION A(’T, 1877, s U) * 

.irt 74 See LJ^ftTATTON ACT, 1877, AKT. 11(>. 
arts 91, 92, 98, 14 1 See LIMITATION 
art IIG SeeiNTEKIlST LEASE. 

art. IK) RctiVitetcd instalment bond. wtfnn—ConttactinwnttWfuunstcred. Xrfule 
116 9 the liiinil.itioM Alt IS Applicable to a suit on a registered instalment bond, 
notwithstanding ilu express provisions of ait 74 liiat .irticle (116) is inttuided 
to apply to all eonli.n m writing ngistered, ivhethei there is or i-. not an express 
provision in llu* Lnnil itioii Ait (oi similar coiitraets not registeri‘d 
IHN DOVAE SINGH i. (JOIMI. SAHI’N NARVTN SlNilH . .. XVIII 

arts 120, 121 Shebaii namitiated to nfhee, himtulum in suit bro'Uflit to onftt--Sint to 
oust a shebtiit from offtrr, th'‘ appointment to vlnch is made by tmminafwn A suit 
to oust .1 shchait from )iu otUee, the appoint rni iil to winch h.is been made by 
nomination, is one toi wliuh no period ol Innit.itioii is spi'Ci.ilU provided, 
and IS therefore governed 1)' .irl 120 of sell 11 ol Hn’ Ijiinitation Ac1 The 
plaintilf, as ahebait of a ceitaiu Hiiidu«nudow mont, iiistituti'd a suit to set aside 
eerbuin leases and alien, criMted b\ one who had foniicilv ))ei'ii sheiiait, but 
who it was alleged, h.id reliiK^uishcd .iitd abatidongLl the* oflice, on the ground 
that such leases and alieM.itions Wi*rc void and not binding on the endowment, 
.and he sought tfi fiblain klias possession of the Linds occupied liv the defen- 
dants under such l**ises ,ind alnsiatifliis. Although it was admitted that the 
plaintiff had held possession as shehait, auil iirinaged the property's coiiiieotod 
with the endowment foi *iore than ceii \cai-’, on ihe noinin.itioii of the Hiiiciu 
residents of th4* Joc:ilit\ , the defeud.ints put the* plain Lii! to proof of his title as 
shobail The lower Courts f mud th'^the pliintiff had tailed to«prove In'* title, 
and, holding that «m this ground he h^no /oeus si nidi, dnjnissedthe suit Held, 
that as 'i .suit to ou-t tb plain bif! from his oftn*“ would have hoon barred by 
limitation, by reason of hi.s having %cld the offiec for a petiod exceeding that pro- 
vided h\ the law of limitiitioii, ho had acquired a complete titl(> for Hie purposes 
of any litigation i.onriected with tho affairs of the endowment, and th.it tho suit 
* had been wrongly dismi.ssod on the ground that tbi* plaintiff had failed 1o prove 
hi.s title. 

JAGAN Nath D\r « Bihhhadra Das ... ... ... XIX 

arts. 127, 142, 144. Suit by a person claiming share in joint family ptoperty. The 
word ‘ iKTson ’ mentioned m art 127 of schedule second to the Liinitalion Act 
means some person claiming a right to .share in imnE family property, upon the 
gcouud that ho is h member of the family bo which the property belongs. 
Kabtiok Chunder Ghut^tuck r. Saroda Sunduri Debi ... XVIII 
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Limitation Aot — { contimifd.) 

XV of 1877 — (continued.) 
arts. 142, 144. See LTMITA*TI0N. 

art. 144. Sywholtcal jtOHsessfion. The plaintiff Giisf^aiii Dalmar Puri’s predecessor 
in title, one Gossaiii Lachmi Naraiii Pun, iu*tjiiiiv(r the share of 2 annas and 
8 pies in curtain mou/ahs hy purch.ase at a sale held in execution cf his own 
decree against fine T4eL Nariiin 8ingh, and in September 1874 obtained symbolical 
possession In December 1874, flet Naraiu Singh find l>is en-sharers granted a* 
perpetual lease to one Gokulaiiund, reserving a noimua] rent Sulxequently 
. Gossaiij Lachmi Narain Pun brought .i suit foi possosnui nf thn *2 annas and 
Spies share against Hel Narain Sin^h and his cn-sharcrs, and after the death 
of Gossain Lachmi Narain Pun. (>fiss.i)u D.ilmai Pun obtained a decree Jn 
March 1882, Oossain Dalmar J’uri obtained symbolical possicssion in execution of 
that decree On the i’Jth J.iuuaiy 1887, Btpiii Behan Mittei purchased at a sale 
in excf iition of a decree against Gokuluiiiiiid, the right of the l.ittei a- ]f.ssoe, and 
obtained, through the Ooiiit, »ivml»oljcRl possession of the same Gossaiu Dalmar 
• Pun then, in ski tilted this suit to leeovcr pos-^ession of thfi said 2 annas and 8 pies 
share against Bep in Heliarj Mith r and GokuJaniind in Deeenibei 1887, that is, 

13 yeais after tin* gi.iiil of the le.ise b^ Het Nar..in Singh and bis eo-sharers to 
Gokulnnuiid. The defime-e set up w.is liinit.ition IJeld^ that the suit was barred 
by llmifation Held also, tb.it when the lea*NC purports to be .i perpetual hase 
without reveisinn to the grantors, and iio lights reserved to tbom, but only a 
nominal leiit, symbolieal possession as ag.im^t the grantors would not be effeetivi* 
against the lessee, and thus save the b.ir in limit ation 

G0HSAINJ)ALM.\H PL'KI V. BEI'IN BKH4UV MTTTMK ... .. XVIII 520 

art. 178. Hevavnhon of ptob^le, apjdicntion fot- Intfincnom, luthf of, to uphold pro- 
bate and suppo} I unit — Mfvrtgaqees, nt/htof,to uphold piobntc tind nuppott will. 
ApplictAions for piob.ite, ot letters, or ccitific iti s of adiiiinisti ation do not fall 
within the piovisioiis of art 178 of the Jjimitation Act Morlgagees'nf the estate 
of a deceasid person have an interest in sueh entitling them to intervene and b«* 
heard in opposition to an applioation made to withdraw prf«bate. 

Kashi Chundua Deh r (50P1 Khisbn^ Deb .. .. . XIX 48 

arts. 178, 179. See MKSNE PROFITS. 

art. 179. para 2 Faetutwn of device — Apjwa! by plninfiff aqniii't pnif tf dectee 
malxinq all defendant n i espondents —K ra utum of pai f of du'iec not apjtenlcd against. 

On the 23rd 'March 18s(J th*- plaintiff obt.iined .i deiiee in the Court of First 
Instance against five difeiidaiiLs, diclaiiiig his i ipjil to certain s]»«cifie imrnovoablu 
propeitv, which w.is howevei;, inodihed on an api»eal prefeued b\ ilie defend. ints, 
the decree of the lower AppeJlaU Coiut giMiig ihe plaintifT .i decree for only two- 
thirds of thi- pioperts elaiiiied, and disui,-.siug los suit in respect ot tin* rumaiiiing 
one-third in ffi\our of defendants Nos 2 ind4. The lowi-r Appellate C'ouit's 
decree was d.ited tin- 13th iluJy 1886 Af^inst tli.it dttn*e planitifT preferred a 
second appeal to i.l I e ifigli (<onit, making au Ihe defendants lesjKindcnits, which 
appeal was, liowe\er, disinissed on tin IfJtliMiiin- 1887 The })JaintilI on the 13tli 
June 1890 apfilied foi exetuhl'i o| the dec*iee ill h is f i v oui 111 respocl of the 
two-thirds of the* property held 1o belong to him, .ind ch temlants Nos 1 and 5 
objected on the giound that the iigJit io -xi rutnni was barred, liinitatioii tunning 
fiom the 13th Julv 1886, the tlate of ' b»wer AppeJJ.ite Coiiit’s decree in the 
plaintiff’s favour Held, tli.il linutalioii tan lioni the lO^h ,lnne 1HH7, and that 
the appluMtioii was tlierc-fore imt baited All tin* defendants weie paities to the 
Rccond appeal, and the (’ourl to w'hieh the application was made for execution 
was not bound, bl foie lyllowing exe<-iition, lA go into all the cireumstaiices of 
that appeal and consider yvlutlni the decree iif tin- lower Appellate Court in 
favour of the plafritiff hn th/- two thirds the projierty was or was md 
praelically secure, the High t-ouit had all the parlies belore i1, and. if it had 
been right to do so, might ha\e altered tho derree against any of them Qiuete — 
WTiethcr under such cireumstani*es the Tjcgislature could have intended the Court 
executing a decree to go into ijiiestioiis -o complieatitd, as to whether in £uch a ease 
the whole decree was or might have been or beconio imperilled in the Court of 
Appeal, and w'bcrhei the plain words of uit 179 might not be mllowod with less 
of possible inconvenience and complexify , even though in some cases it might 
result in exooubion of a deorci' going against a defendant a little more than three 
years after such decree was practically secure against him. Nundun L^U v. Rat 
Joykishen cited with approval. ^ 

KRISTO CHURN DAHS V. KADHA CHURN Kuu ... ... ... XTX 750 

9 CAL.— <7 
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Limitation kct— (concluded.) 

XX,.of 1877 — (concluded.') 

henqnl Teyianry Act ( VI IT of 1885), a. 184, sch. Ill, Part I, 2 (b ) — Suits mi leqistered 
cmitracts — Limitniion — Jjimiiation Act (XVofXkll), sch. II, art. 110 Suitis for 
rent, fonndrd on foiitracfc« in rem>eot of landn sul)ject to the provisions of the 
B'ligiil Tpn}inL*\ Aet, siro govenieil hy the hmitiition piovided in that Act. 

MackFiNZtk r. litJi SYisn Mahomed am Khan ... .. XIX 

Liquidator — 

Bonowtnq poLvns of See COMPANY. 

Lis Pendens 

See Bade in Pxeci tion ok Decuee 

Local Limits- - 

Of jnrisdirfion midet Ir/ IV n/" 1^71 Br*i* J r RISDH’TTON 

Lower Burma Courts Act- * * 

XI of 188«J, 50, fiU, cl |/j) .111(1 (c) See iNSriDVENT A(’T, K 50 

Magistrate - • t 

Pane} of Ih^ti ut MfUfi^ttntc, jn ire? nf, tomdey fmthet enqmty — Improper (hsihtnne 
- Sessions case, fnt tlu i cnquiy ij ductted in — {'rimtiut! J Procedure Cade ( Act X of 
1882), ss 4H0, IdT It i-i coijipcfcent t(» .i I)|vtrict ]\l.igi'.tr.it»', who has issued a 
nonce to .'in a'cii'^ed pcrsori who in Ins opinion b.is heen iinpropeiU discharged to 
show ciiisc under s HJt> of Mu* ('riniin:i.l f *r(jc«‘duit‘ iJode wh\ he slninld not 
ho coinniiticd to tin* Coukit of Sc-'.ioiis, on c.insc luung shown to ordt i a turr-hi'r 
inquirN under the provisions of s 1,17. • ^ 

QUEEN-KMIMIV'SH t M\NlKri)DlN MUNDl L . XVlll 

Mahomedan— 

MaitUKie of Ihndu (.anvett to S( i* IlKMMY 

Mahomedan Law — 

See MOKTUAliK HUIAMY \V\KK 

Custom- Pnbht noiship in masque —In innctum icstiaimnq defendants tiom 
inten upiiihi f*‘liqiaus (eicinantcsm tt musiid IhqUt af Imam and vt Mntirah to 
be pi nice fed in then alhces- liiftennae^ if apinum betireen the Imam and certain 
af the itai shippeiN as ta abset ranees at piayer Among Sunni M.ihomedaiis, 
neither on the giouiid ol .iiia gcnci.d iind t \])lc.s.s rule of Mahomedan l.iw, iiur 
on the giouiid oi (.he giowLh of eu^toni'^ .separating different schools in so 
ni.irk( (1 .1 manner i.h.it the f »Il*»wei'. •-£ one school could not propeih wor^^hip 
with tlio'-e of .iiH'thcr, did the iiitroduclion h\ the Ini.iin of (u) the loud toiu'd 
Amen, and ol (5) the Katadain show ^llch ,i change of tenets Noi was it m 
itscdl *'Uch an ini})>ri,.ini dcpartiiie from the custom of Sunnis as that it 
would dHqii ilit\ Iht' Im.un foi oKu'Kiting in .i r8usjid where those t (ncinomes 
had not preM"iisl\ hetni used Noi did th.- introduction of {a) and of (6) 
jListifs a M'ctioii of the worshippers iii »L'tting up another le.iderof iiravci at the 
saiiio tune th.it pi. i\ el was )u mg t.nulucted In the duly authorised Imam On 
the lowei Appell lU* CoujjJi’s findings of fact there W'a^> nothing jii the constitution 
of the mosque which iirohilntcd tht‘ adoption of\^0 and (5), and those findings 
were eonckiNivo For the pui pose, howcMU, of con sideling the case from other 
points of view, their Lordships cxaiiftiied the whole of the evidence, and they 
agroiid with the Subordinate Judge that there was no evuleiicc showing that the 
iJios»inc was nut iiilciided lor th^ worship i-f all Suniiis or for .ill Mahoincdaiis 
Nor was there aii} ruh’ of law that, when public woiship had been performed in a 
certain wa> foi twenty years, there could not be any variation, however slight, 

* from that way. The question in each case of dispute must be as to thi‘ magni- 
tude and imporlanee of the alleged doparlun' There had not been produced any 
text to show that a fnflower of Abu Hunifa w^ould do wrong in following a prac- 
tice recommended others of the four Imams Nor was there any usage, having 
the force of law among Sunni communities, frrbidding the introduction ot(n) and 
(b) into cnr6moni.il prayer, shown by the evidence of learned Mahoraedans, and 
by proof ofetheir actual practice. The judgments in the Empress v. Bamzan and 
Ata-ulla v. Azim~ulla referred to. The Court ought not to dcolare that the Imam or 
Matwalis of the musjid haa authority to eject the dissentients, if and when they 
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Mahomedan Law — (conU^ued.) 

interfered. The plaintiffs must r‘*ly on the prohibitor rflor or iMiinn.-tioij, which 
could be enforced accojding,to law if the oec imou arnM- 

FAZL KARIM l'. MaTLA BAKSH ... ... . XVllI 

Dowet Oudh, law of, }€latinq to lediicfton in ainouni t\j thw et -~1 )etv} minntinn of 
amount uj defer ted dower recovei able ft oin repiesenhttiie't of det eased husband 
married in, but a non-reside'nt of Oudh, not nifected bu taw if that 1,oiincc~ 
Kv%dem'v Act (I of .< .‘ii, cl ^‘2) — Ktitn^in Makiumdnn niani'iffc icijisiei oj 

amount of dower, admissible in evidence to prove amount iLccd \ ,i 

resident in P.itiii, since decedstd, inairnsl the plsunlill, whili- hi- was lor .i tune 

• 111 Lucknow whole she lived. Upon her clium, .is Ins widow f(»i Iht dideired 
dower. It w.is found to hri\e been com. r.ie tod l.»r .it tlie .iniount .illcgidbv her 
The quesUoii of the amount of her dower w.i'^ held t«) bo det i miii.iMe wnthont 
reference to a. usage having the foree of luv in t)iidh, nnidonng dt)wei redn» ildi 
in ej'rtiiiu cases bv the Court The place of celel>iatii»i oi ilie m.iiri.igt did not 
make thi.s applicable. A register of ina.ir]<iges kepi. b\ tb Istah.id, since deceased, 
who cclebr.'itisl this inai rnigc 'in wliu h register w. is t ilci f d the .iinnniit ol tlie 
dower, was* held to be adinissilile and relevaiiL, .ts evnlen e ot the sum fixed, heing 
.in entry in a book kept in the discharge ot dut\ withii 12. (I (2i of tl.e 
Evidence Ai.t, 1872, 

Z VKBRidiKdUM r SMvTNABEGITM - XIX 

If'ithf Settlement infamuu of the settlor's famili/ with the teset ration ofnhfi- 
iiiteiest in jKul or the whole of the income for the settioi — ' I'iiantable" " lieU- 
avotH ” x\ vvakl in favour of thf^f ttloi’s chihli rn .inJ kinditd in ])cr pf lint \ , with a 
rcscivation of .i pait or the whole (d the income tlnieof m f.i\*)in f)f the sc‘ttlor for 
his own usf during his litcliiiiti, is valid Mahomed I shanuUa ( 'Uowdh ui u v Amai - 
c/if mi/ A'/nidw referred to Itiminiai/a l)hut {'homthauf^ Ihul Fata Mahomed 
Ishiik dissented tram * In the construction of a di'od of a w.ikl , the w.irds ch.iritablc’ 
and ‘roiigKUis’ must bo taken in tin scum- which tlnw ijinlei ,lood 
Mahoincdan law 

MKEK ^IvHOMEP ISUAlIi KH\N V S^SaTI CnCJKN (JHOSE ... XT.\ 

Wa/ct, constitution of — Dedicatwn of fuojjeifif with temporal y inlei mediate inteiests- - 
Uncertain contingency To (tonstatute .i \ .ilid waki theie must In* \ lUiiie.vtion in 
faMmi of A riOigioLis or charitable puipose, altbongli tlieie m.iN be <i r''mpoiai\ 
intenncdiato application of tin* whole oi part of the 1)> iiclits Lbcn'of lo th t.unilv 
of the .ippiopriiitnror w.ikif, and the dedu*ition must not ili^pend upon an uncrit.iin 
eoniingeiiev , such .is tin- po*,siijli extinction of the w.ikil’s f.iiniK 
K\S\AI\^ \ DHUR CiHOWDHURI r AHLMj 1'’\T\ M ISti.Mv X\ IJI 

Maintenance- 

See Hindu Lvw , A1 vjnten xnce. 

Fat me maintenance, deciee declamiy riijhl u -Mainienani ^^^^^seflaentl;| tallim; due 
enfotced in cwcution Eutiiio maintenance .tw'.udcd 1 a .i decn‘c wlu-n tailing dui' 
c.ni be recovered in ex(*i ution of th.il decree \iithout fuiLliei suit 
AsHUTOSH BVNNER.1FE U LUKHIMONf l)E4^^A X’X 

Halikhana— * * 

See rlUUlHDim iON 

Manager of Ward's Estate 

See UcMJHT Wards Ac'T, ss 20, 5i r,H. 

Map— 

Statements recorded fiji Se^EvruENCK 

Marriage- 

See Bigamy Dissolution op Markluje. ' 

Marriage of Hindu Widow — 

Hindu widow, re-man tai/e of — Iroperty inherited by flindu widow f mm her first 

• husband, forfeiture of — Jiirulu Widou*s Maniayi Act (XV of IS.Otl), s.s*l, 2- Act 

111 of 187‘2. s 10 \ Hindu widow inln*riled the propertx of husband, taking 

theiein the estate of a Hindu widow She alberwaids inarned >i ■second husband, 
not cl Hindu, lu the form provnlnd by Act Jfl of 187*2, having iiist made a declara- 
tion, as required b> .s 10 of that Act, that she was not a irindii flebl, by the 
majority of the FULL BENCH (PiiTNSEI^, J , disscntiny) that by fiA second 
marriage she forfeited her interest m htr first husbandgs estate m favour of the 
next heir, all rights which any widow may have in her deceased husband's 
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Marriage of Hindu Yiidov— (continued.) 

pntperby by inheritance to her husband being express]' deterunued by s. 2 of the 
Hindu Widow’s Marriage Act (XV of 1856) upon her rc-marriage. Oopal Stnghv. 
Dhangazee overruled PKINSEP, J — Section 2 of Act XV of J866 does not apply 
to all Hindu widows rp-marrviug, bin onl\ to Hindu widows re-marrying as 
Hindus undor Hindu law as provided bv the Act 

MATUNGINl GUPTA V. RAM RUTTON ROY .. ... .. XIX 289 

Marriage of Minor — 

On attaining puberty^ repiidinhon af. See nicjAMV 

Matwali — 

Right of, to jpotettimi m office See M \HOMFl» iN Lvw 

Medical Witness— 

Deposit 1071 of , Seo KVIDENCF 

Memorandum of Appeal- - 

lnsufficic7ithf stamped. See COUKT FBR • • 

“ Menu Kyay 

AiUhivrtty of the. See 1 )1\ ORUE 

Merger of Putni Interest- 

in zanwidar uho purchitbes it. I‘utni int* test, vie hjvi of, in UkU of zninnidiii — 
Co-shater — lientbuit — Patties tosuit, traiisfei of tlrjendn ufs fn ( nictpn g of jtlaintif) , 
ejfect of—Liniitation — Latid Retfistj ntion .lit / tJengal Act 17/ »>/ IHTb), s 78. 

The doctrine of niergci does not applv l<> ihe e.isi* ol a pul in iiiteiest eoinfng into 
the same h.iiidb as the *zaiiiiihiai t iniiTest A and H, two joiut ZiUiiirid.irs, 
having broiiglit .1 putiii within their /.mund.iri lositlt fur arre.us rent, purchased 
Jt fchemsohes puring th( cxisten* o ol the putni a dui-puLm h.id Ireen cre.iicd, of 
which C was m posseshion A instiLiitcd a suit dgaiiisi. C to i.'i nvei .iriv'dis nf rent 
of the dur-putni for a peiiud oi tliiee veaiN, setting up his cl.iini thereto both as 
zamindar and pntindai, and jo.ned B as a pio fotnin defendani, alleging that he 
was away from home tit the time of the nistitutiun of tlie suit and I'ould not 
therefore join as a co-plaiiilitl. It apptared that V’s pii.pnetiirv iiiteicnt was 
registered under the piovisions of Hongal Ait Vll «»f 187() (the L.uid Registration 
Act), Imt that B’s inteiest had not betni ^ regiNteied I*rior to the suit coming 
on for hearing, but after t]¥? right to reiov'T Llie rent for the first tw'o out of the 
three years 111 suit had lieconiP liairuil b\ liiuitariun, .issuming no .'in I to have 
been brought, B was tiansfern li fioiu tin* e.ilegory of defendant in the .suit into 
that of co-plaintilT In answei tu tin suit (’ ]»l<'aded Innit.itjuu, and also eouiendud 
that the iiou-regi^tration of H's inteiu'i piecludcd the plaintifls fntiti in.iintaining 
the suit at all, A 's shan* not lifing speeificd, li.iMiig p'g.iid to the provision of 
s. 78 of the Aet Tlic lower Appcllaie Couit having dismissi'd the suit on 
thi& latter ground, and ilsu hfld th.it tlie iigiit to recover the lent for the first two 
out of the three yoar.s in 'UiL was ijarreii h> limiUition Deltl, on second appeal, 
that the right of the pliinfcills as putjiidats did not merge in their right .is 
Zcimind.irs, and that the Land Registration Act hadAheretore no appln.at*on to the 
case the plaintiiSs being entitled to maintain the suit gua putiiidars Held, 
further, that when B was sued a^ a ]jj;,irt\-dt fendant, lie was made a p.Lrtv in 
violation of the rule applied iii Dwatho Nath Mitfei v Tittn Ptosu7inn Hoy, .md 
that the suit was not tbet>'fore in th'^ first itistaiue pmpetlv brought, B not being 
properly on the record aa all Th.it the efteet making B co-planitiff was 
practically to institute a new suit on the date when he was so c hanged into co- 
plaintiff, and that the suit had been ri^^htly dismissed on the ground of limitation, 

80 far as the rent of the first two >oar8 was coiieerned, but VJiat the plaiutifis were 
entitled to a decree for the rent in respect of the third year, which was not barred 
by limitation at the time B was ma«ie co-plaiutifi 

JIBANTI NATH KHAN r GOKOOL OHUNDEU CHOWDBY ... XIX 760 

Mesne Profits— 

Application for asceri amine tit of. Litiiiiation Act fXV of 1877), nrt^. 178 and 179 — 

Code of Ciml ProcSSiure (Act XIV of 1882), ss. 211, 212. Neither art. 178 nor 
art. 179 of the Limitation Act applies to an application to asceitain the amount 
of mesne profits awarded by a decree in accordance with the provisions of s. 211 
or 212 of tl^e Code of Civil Procedure 

PUBANOHAND V. Roy RADHA KISHEN ... ... XIX 132 

Enguir as to. Se« ‘ RES JUDICATA.* 
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MeslfB 'fVQfit%-~(cnniniUHd^) 

EvidenCfi—PreRiimptutnnf fact In Ji‘l.Tmi3iiiig Lln iih* ,in' proiit-. upon illuviil l:ind'» 
gained 65^ accretion «ind docfrecd to the ^c^pl*Ild^•nt, th»‘ .iinoiint of such profits 
depending upon the quantitv of land th it had under cnltiv.ition during a 

definite period, the Coatts bolow touiid th<i€, :it the end of th.it tini.', .in area of a 
certain nuiiiber c»f bighas wa'i cultivated land. 'Phere was 110 evidence, however, 
to Khow what h.id been the incrc'Ase year by ycai of tin* at m c uJtiv.itid , :uid on 
tbiK (]Ucstion, the appellants, objecting to the .itnoiinl- of the ine.,111' profits asses- 
sed by the C 3 ouri. could have produced evidence consisting of the papers usuallv 
kept 111 a zamindai's serislita, showing h%)vv gradual the iiiercaso h.id been But 
, these documents they withheld. Held, that, on ‘he .ihovi- i.u't>., Lin* Coiiits 
had properly presumed against them, tliat the cijIhi atia .d .ill the Inghas above 
mentioned had conic uiidcr lulMvatJon from the heginning ol thi peiiod. 

:\lAHAItIK BEliSHAl) V RaDHA BKUSHAB SlNlUl . . XVill 610 

Suit for See SECOND APPEAL. 

Minor- » 

^eCONTHAt’T OUAUDTANSHIl’ 

Appointment of, ns Sti^jadnnnshin. Se«' Wakf 

Gnnjdinn, poi/v; s .)/, to deal with miiun's e*itnte —ApjUirnfitin at the Ijuui Jct/ztisi- 
tion Ir/,*1H7C, fo the Inmi of <t mino'^ — Insnjfirieurii of rimipliiuue irifh the other 
K'(fUitements of the Act, tvithnnt ai'tunl comften^ntum /o the mtn<n \ e^hitp liemi ei ?/ 
of loud by minor on coniiin/ ttf (Ufe The gu.irdiaii ot ,i ininoL'’-i est.ite has no 
po\v( t ti* waive a right to compciis.ition for pirt of the (‘-.liili- t.ilvtnj under the 
Lind Acquisition Act, 1H70, although the owiiei li.id he his n >»f lull agj- might 
have waivtM It Although the Court, of W.iids had no juiwn to .i.lu-n,ite the 
land of a minor of wliosr' estate it h.ul e barge, ^ei po..M>ssion inight h.we linen 
Ja\vfully,^t;ikcn of “Lhe land ior <i publu* purpose, uudei .lud lu eouioimity w'jth the 
Land A(V|iusitiun Act, H70, li rheie had Imhui diu* i-.>iiipli.in<*e with ye* jirov isioiis 
of the Act, as regard > conipensation to tin* minor’s esl.iti* WIumc how^*ver, 
comiiensatioii had not bi'cngivn, ainl a ineiel> nominal (.oiisider.ition h.ui jiasscd, 
the Collector not h.iving acted, as the t«.piesimt itive of the Couit of Waids, so as 
to pidtioet the inteiV'^ts of lh<‘ miu<>t, held, th.it mi valid title to the land was 
(•stahlished .is .igiiiisL tin W'aid, and that on hi" aLt.iiiiing full age lie (‘oiild itaover 
/t with mesne profits 

L11(’HJVIEH\N \K SINGH r CHAIHM AN OF I ) MtHIl \N(} V AIUNIGIP VLITY Will 99 

Not bound by his t/u^i dian's conltnet See (flTAUDl^N \NI> W.VKU 
Po irei of , to adopt See 1 1 1 N J ) U L A W , I N HEK I r A NCi 

Mitakshara Family- 

See 1 ’AH TIES 

Mitakshara Law - 

Sec (lUAiu)iAKSJiir lliisrju Lwv, ric^’ IKndi Ij\w. Ishkkitam'h 
Hindu Lwv, Joint P’amily Joint Hindi FwiiijA 

Mortgage - * • 

Sec TKANSI-EK of PkOPEUI’Y ACT, S H'A 

by trndinq pcntnership ot nil Us ns.'^ets, ichen solvent, foi ndrniucs piesent ’iivl future 
See Insolvency of TKVDiN(i Pautnekhhip 
Of undHi'ided share in Joint Family I^operty See JOINT HWDC FAMILY. 

liedcmptwn of pi im moiUjaye by puisne mortijaqee — Sale, at his suit, of 0101 ttinyed 
pinpeiiy, on lehnt terms and nith paymenr uj what iniumbr antes — Purchases 
before and dunnq mortgagee's suit, and after decree therein how affected by it — 
Interest on mortgage debt, when reducible by th^‘ det tee from its date , and when 
continuinq payable at the contract rate — Eretution of den ce —Civil ProKcdure Code, 
s '266 -Attaehmcnt of future estate — Constnithori, ncconling to Mahomedan law,^ 
of grant of such estate L-pon a claim bj' a mortgagee to lodeem prior * 

0 incumbrances, and in the alteruativc, for a decree ordciing a sale nf thjj piopcrty 
mortgiiged, the sale was deeiced, with applicaticin of the puichase-monev to pa> 
incuiTibraiices 111 thoir due order , and with redemption bv the 3}.iiiitjJI of a piioi 
mortgagee, who was to have an option to ^redeem. Prtviouslv to the inortgiigc, a 
fractional inteicst in tin- properts (which interest was purchased bv Hu* plaintiff 
at a judicial sale) had been t.lic subject 61 a Betllcinont b\ a Mahomedan on his 
wife, under the oijnditioii that if he should have no child by her, his two sons by 
another wife should each have an ebtalc iliorem. He dieA without other children. 
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Mortgage — (cofitmuedj , ^ 

that the two hontj had taken dofiDitu interests capable of being attached, 
within B 1^66 of the Civil Proct'dure Code, not boiiig mere expectaucios. Held, 
also, that a judicial sale of propijrty, purporting to be of all the iiilerests of a jiidg* 
meiit-dcbtor, c:irrie'> with it any onlargenieiic thereof that may have occurred after 
the attachmonc and before the sale, and that, aocordingl}, the above-mentioned 
settlor having died without a child by that wile, between the date ol the attach men n 
and the sale, the sons’ augmented interests paRsed there b\ The plaintiff in this 
suit had succeeded to four, out of five, mortgages, subsequent to his own, which 
had been oxecuied before a decree obtained by a mortgagee This decree had been 
purchased bv the first dofendaiit, who also bought tht> properts at the exi'ciition 
sale. The plaintiff had also sucCLvdod Lo several infirtgages executed pending the 
suit in which tlie decree was inadi* Held, that a distiuctioii must be made in 
r(‘spoct of whether lln* mortg.igcs ao traiish'rred to the plain titT had been executed 
before or after the bringing of tin* above suit. Ab rcg.ircK the niortgagos exeeuted 
before it, the plaintiff, not having b(x*n a party to that suit, was entitled l.o redeem 
the first defendant who was jmrehascr of the decree . As regards the nir»rtg.igcs 
oxeeu ted after th.it suit was brought, the plaintiff was bound b\ thndopiee, and his 
interest in the mortgages, transferred pendente hte, passed to the purehasoi On 
the othei hand, per-ions wHo have tikeri traiish rs of properl \ siibjfict to a mortgage 
cannot be bound by proceedings in a subsequent suit, between the pri''** mortgagee 
and the mortgagor, to which fche\ li.ivtwiot. been mide partn s. As regartJs tflie 
Court’s powei to ri'gulato the interest, held, that although, in the decree lor -aie. 
the rate of interest on the d*‘bt, pav^ible to the mortgage dcen'c lioldei , was 
reducible iroin the date of the deeree from the rate stipulated, to the CJourt rate, 
an ordtr to that efiett could onlv he made for the benefit of the jiidgnii'iit-dentor, 
as a part\ to the suit The plaintiff, seeking to ledeeiii a mortgage prmf to the 
suit, must f)ay the intere'fL at the rati* agreed upon in tin* moitgagi* time l»emg 
no authority, oitliei under s 10 of Act XXIIl of IHOl, «)i iiiider the limI rio^cdiiie 
Code, H 200, to yednee it to the Court late 

Umks Chundkh Sircak v Zahcr Fatfmv . XVII I 

Mortgage- Decree- 

Set CjiKTIFJC \TI0 TOC’OIjLKUT DKHTS 

iJitedinq sale of inotiyaifed propefty. See S\IiK IN ICXEC’l’TION OK DKORKK. 

Mortgagee— 

UVif) has obtained leaie to huL, posituni of Mot ttiaat'n suit on— ( 'iril J'nnedun 
Code ( Act Xiy of s —Satisftxction not colcuinteti on 7f'h it moittjtu/efi 

premises ate wot til, but on what they fetch t’tedit iot niiiouut bid \diciee- 
holder 'a inerLg.igee) who has, after ohlaining ie.ive to bid .it a sale, pun based the 
mortgaged pieniiM’s, is m the sain** position as an independi-nt })Lireh.iser, .ind is 
only bound to give credit to the mortgagor for the actu.il .tinoimt of his bid 
GUXDA PKRSHAD V. jAWAHlil SiNaH ... .. .. XJX 

Mortgagees— * 

Of the estate of a deceased person have an Aiterest in eitati*, entitling Iheni to 

intervene and he hoard in oppositiou to an appluation made to withdraw' probate. 

Kashi chundra Dkh ?j. oopi Krishna Deh . ... XIX 

Riyht of, to uphold or oppose ptobnte. Si*o LlMlFATION Act’, 1H77, ART 17H 

Hostajiri Lease— • * 

See Bight of Occupancy. 

Municipal Elections — 

See ELECTION LAW. 

Murder— 

* AtUtnpi to cvinniti* See PENAL CODE, b. HOO, CL. 5. 

Mutual Credit— 

11 ct 12 Vic., c. 2l, .s.fe — Lmbility of draiver before dishonout — fnshonour of bill of 
exchange — Veshm] ordei — Insolvency — Costs of suit in too extensile claim where 
claim denied in toto There is no debt due by a drawer of a bill-of-fxehange. until 
dishonour. ^ A mutual credit within the meaning of s. 3') of the Inselvent Act 
must ID its nature terminate in a debt. 

MILLER fi. National BaSk OF India ... ... ... XIX 
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Mutual Rights— 

Of pledgin' and pledtfee Sen ^IiEDGE. ^ 

Hutwali — < 

Sec Wakp 

Native Converts’ Marriage Dissolution Act — 

XXI of 1S60, ss 4, 5. 7-10, 1C. See DlHSOLUTION OK Makuiaue 

Nawab Nazim’s Debts Act— 

XVll of 1873- 

Seo RECJISTU\TI0N. 

Award tif Vommisauyners coyiclusive —Constt uction of dociiimnits rud eatnl li'>hing a. 
change o)i imwovenhle projierty* Coininismoucrs appointed under Acl XVII of 1873, 
by thoir award, found that an estate was in the pomession of tho ( ioveriinjent for 
the purpose of upholding the dignit> of the Nawab N.i/im foi thi* tune being, a 
finding witliin then eompetenue tu make, of which the efli-et was that the (.xoverii- 
nient heJd tlie properly freed aiTd discharged from .ill elaiijiH In -i suit agiiinst 

* the (.roverinnenrt. it was alleged that the cst<ite. when in the hands of the Nawab. 

Inad bi'en charged wifh pavinentof an annuity .ind aire.us in fu\onr ofthe plaintifts’ 
fathei on his ab.iudi^ning the title which he had set uj) to the proper^ JIM, that 
the aw. lid, undei the Act, would have been .i '.nlfieieiit .inswei to the claim, 

even if ihe ehaig'* had ongiinillv attai'hcd to the estate Ihit in eijuiU no chaige 
1 ‘ould be I leated unless there was an intent to «*li.irg“ Here the doeuiiients showed 
th.tt tills payment liad iifd been legallv charged up«in llio jiropcrtv, neither p.iitv 
hiiMiig contemplated this lesult, and there having been onh a maiiditte bv the 
Nawal) for^paj nieiit of the aunuitv out of hi-* treasur} 

(bMli VO HlXJUM r SECliETAKY OK St VI’K FOH INDIA IN Council XIX 684 

Necessity • * 

Of itccotiniinq tot non-pt odiichon of otiqtiial documents. See SECJOND VW EVIDENCE 

Negligence - 

Loss by Seo CAUKIKitt 

Negotiable Instruments Act — 

XXVI of 1881, ‘<S do, 37. 04 Sec MUTUAL CiiEDIT 

New Trial — 

dpplirntion fot . See SMAJiL CaUSK CoUKT, PKOVINCI \L * 

Non-publication of Notice - 

In mnnnet ptcsimhcd, effect of,' on the ruliditq of a soU of a putni tetuuc See 
Pt'TNI TAJilTlv 

Notice of Application — 

See DlVOJtCK 

To mnhe dertee absolute. See PkaoTICE. * 

Notice of Motion- • , • 

ISfot (jiien iti applicaium iot dectee absolute See l-’JiACTiciC. 

Notice of Sale - - • 

Defect ui setrice of See SAIjE KOR ARIlKARS OK KOAD LESS 

Of piitmi tatuK, ouuk of pnuf of pubticntion of Set* PUTNI 'I^VLIJK 

PuiillcaHim of Sue KOK AKlfljARH OK RENT 

Notice of Suit - * • 

Sot CVLiC't’TTl MirNIcrPAlf U0NS0IAD\T10N AfT. H V)7. 

Notice of Transfer of Tenure— # 

See TKANSJ’ER OF TENURE. 

Notice to quit — 

9enant holding ovet after See UECEIVEK, PoWEU OF 

Notification - 

A'o. 1288 of it,d March 1882. See STAMP At'T, 8. 3. 

Nnisanoe— - ^ * 

Tempo! ary or den in urgent cases of. See CkIMINAIj fROCBUURE CODE, 1882, 

SS. 1«, 435, 439. ' • 
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Oaths Act— « 

X 9f 1873— 

R8. 0, 13, 14. See- False P2vidbnce. 

Objects and Reasons ** of Bill— 

Reference to Sp.> Pishp:ry 

OoGupanoy Raiyat— 

Intestacjf — LiubilUit uf the hev s ofn thcen^td occtipiincif ? oiyot to pay lent — Sta render 
of holding — Bengal Tenancy Act ( VITI of 188.0), s.s. .0, 26, and 8fi The heirs of 
an occuptaiicy riiiv.it, diiiig intostato, .'iic li.ible to pay rent whether they ocenpy 
the land nr not, until ihe\ surrender the holding in the iniiiiner prescribed liv 
R. 80 of the Bengal 'IVnaue\ Act, 1SH6 

Peary MortuN Mookeiuee r KrMMtis Chundeu SiuKAii .. XlX 790 

Office of Shebait— 

See HINDU LAW, AT)()J*TI()N. 

Officer— . • 

Iw'ested with ))oirer of Civil ( ouif. 8(*e SONTHAL PElttJUNNAHS^ 

Officer of Court— * ^ ' 

Incoirect cnLcnlntinn bi/, rlfect of. See BENDMj TENANi'Y \('T, S 171 

Official Assignee— 

Made defe ndani See PAR T 1 ES . 

Omission — 

To answet i nten oijatoi les •* See iNTKKROtl ATolil EM 

To pi ore thal neen'^ed win swoni or nffiinu'd hefme ninng /ns evulenre. See FALSE 
Evidence. 

To elate when outer iH to tahe effect S( o HeN(»\L TRNXNCV ACT, K 40, CL 5. 

Onus of Proof— 

Soo Gift to prkhons in a Fit>ttci\r\ Kelattonsuh' Second aj'pkal 

Of publication uf notice hetoie sale ot putm taluk for aneni s of ri nt See PUTNl 'IHLUK 

Of ici'ocntion of will Sec WILL, ttEVOCATION OF, 

Order - 

SeeAPPElL 

Cominutimf Jiliowh to yatfdi lent St\ BeN(t\L TknaN(’V \CT S 10, CL 5 

Confitvniuf sole Sim* Second AI’I'PIAL. 

Dedal mg the of pH tics to o paifition in icdnin shnrei appealable 

before nctwil pnitition made Sec APPEAL. 

Ginnn leave to sue muO'r s IH, Act XX of 1HC3 See ENDOWMENT. 

Made in yrm'c*. ding u lieie a dispute tjisfs ronceniing the posiessicn of land. See 
Limitation ^ 

Of Judge in Pi ivy Coun'il Depaitmenf lefiiHiiuf toe i tend time fot funnshiug •ietunty 
fot ais<,s See API’EAL * 

Refusvtu) leave to sue See APPEAIj 

Refusing to tenwve a gu'inhan See APPEAL 

Oudh- • 

Law of, relating /e leduction in nmrunf of dowet S-e M-MIOMEDAN TjAW, Oo^vER 

Oudh Estates Act- 

I of 1869— • 

Rs. 2, 18, 20, 22(6) Will of tnlnkdar — Registtahon of v'ifl —Succession to taluk- 
dan — of dectased elder brother pic fei red to youiufer hrothei . A written ".ta le- 
nient by a lalukdar made m 1560 in replv to inquiries b\ the (rovernnieiit, 
jfl&ued in the di^tiicLs under circular orderB regarding the succesaion of taliikdars, 

‘ may come wjthiii the definition of a talukdiir’s will m r. 2 of the Oudh Estates 
Act, I of l((f)‘J The statement was described 1)\ the talnkdar in a letter to the 
authorities, in 1877, as “ the will which has been subriiittcd to the Lucknow district, 
through till' tashilSiif Kursi on 6th April 1800.'’ Held, tlmt this showed that ho 
intended the statement of 1862 to be his will, and that the statement, .m was held 
with regard to a similar one in Hurpurshad v Shea Dyal was a will within the 

' dcfinition^in the above .section. The talukdar declared in a subsequent will, of 
19th August 1879, that no document purporting to be a will, the context whereof 
was repugnant to the wilT of the latter year, should be admitted as a will. But 
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Oudh Estates Act — (conHnyreiL) 

1 of 1809 — ( contmued. } 

the iiistrurncnL of 1860 was not repugnant to tho will of 1H79 Also the latter 
documeiit was not registered in accortlanoo with s 20 ol tin* Oudh Estates Act, 

1869, and, being inoperative as to the talukdari estate, it rnuld not re\uke the will 
of 1860, which, also, was not rondoiud iMoperativ* bv ui\ of the provisions of the 
Act. //eZd, that bv the true coTistriietion of s 22, siib-s 6. brotlii>rs take in the 
same manijer as sons are directed to t.ike bv the pree*xliiig sub-seel-num , ,ujd that 
the descendants of a deceased elder hi other are prefeired is heirs i.o the vounger 
surviving brother. 

dlATDAR AIjI TA8\DDL’K KARUIj Khan .. ... XVlll 

SH. 8 and 22, and suh-si*e 11 of s. 22 Drscevt of hiluh- - iJistfiutlifirnfuni of zns'nne 
pejionto inhent hif Huidu lair — Insmiity nni prored A taluk, eiiteierl in the 
lists 1 and 2, prepared in conforinit\ with 8 of the Oiidb Estates Act, 1869, 
descends, aceoiding to the rules pointed out in n 22, .is .in iinp.ii t ihle est.ite to 
the single heir determined bv thc^llindu I.iw of inbenLiiiee Bii) Indin Jinhndut 
Smrfh V Jfinkee Kfu'i followed Exelu»icin. under tiie Hindu l.iw, ol .i ej.uiiiant 
lioin thi* inhf^nt.ftice tm the giitiind ol ins-initv <‘nuld not be inferred nierel\ from 
hiH being dcieribed in the plaint .ii insane, or from bis suing b\ .i guardian 

• eertifitMl under Act X^XV ol Mthough he might be im oinpi^tent to enm- 

lueiiee Muit, oi to pioceod with it ev'^ept b\ a gu.iidi.in, tins dnl not est.iblisli 
that ho was excluded whi-ii thi* siiceesse n opened 

Ran B\H\I)rK STN(JH v. JAtrATPM^ SlNtJH .. ... XVlll 111 

Ownership of Land — 

ReclniWiii a Jilnl contested hetnevn pioinietojs ot tontuninns estates. See 

Limitation • 

Parties — ^ * 

Imnli^ent .id (U d 12 Tirf , cap 21) — Official As^iquee made n fhiit}/ dependant* In 
<i suit in the iiiofii'i<^il the defendant having been !ul|iidieatcd .in insrdient undei 
the Indian InsoUent Aet (11 A. 12 Vict.,e. 21). the ( )fIiei.il.As-ignei‘ wa*- placed upon 
the record at a deli ndant, and judgment was entered against him tor tin* sum 
claimed to be p.iid out of the insolvent’s t state Held, that the Oftli’ial .Assignei* 
was not a proper parts, there being nothing in the Instdvent Act vvliieh enables .i 
suit of this kind to bi* eoiiMimt'd against tin* OIIkliI \ssignee 

MIIjLKU n 15UDH SlNOH ^UniirUIA .. . . XVlll 43 

Joinder of putie'- — T*/ji tnership— /)ehf-~Repfe'ienfative'i of a deceased parhiei — 
MiiaL^kata (aanlif -Ctnifract \d (TX of \\Vt'2)^ s 4.5 — Stiecessiua ('ertilwate Avt 
(VTI of 18H‘») In a suiL bv surviving p.irtneis fm tlie lecoxeiv of a partnership 
debt whieli became due during the life of a deet*.lsed p.ii tner, Lh«' representatives ol 
such deci-ascd jMrtncr, having leg.ird tt> s \!y of the (’oiitrac't .\ct (IX of 1872), 

.ire iiecdssarv parties ainJ the provisions ol .s 4 of the Succession (’ertillcate 
Act (Vll of ISiSy) iimst be complied wuth in ordei that the suit inav lie properlv 
coustituted (fiiteie whelliei tii the e.ise ot Bi f.uiiilv partnersliip under the 
MiMksli.iia law ,i qiii'sraoii might arise .is to tho .ipplieabilitv of s 4‘f of the Goii- 
tracL Act. and s 4 of tlie, Suciwssioi^LViti licit* \»*t I Vll of 18.89) Oobtnd Vramd 
V Clinndaf Sehfi't} dissented from 

Ram N auxin Nursin(j Loss r Rxm (liirNDUit Jankick Lou. XVITI 

To suit, U am fee of dt feiidants to ( ideiynif of jdtuntiO , edeef of See MKHr, K8 OF 
J’lTTNI INTKUFST 

To the siAf See ICXFOI TION OK HFA^iKK. • 

• Partition— ^ ^ 

Sec HINDU LAW , 1‘AUTTTION* 

Kfffictof^onaltenatunibyinenibeiof foinf family of Iti'inhaie. See HINDU Law , 

Joint Pamiua . ’ ‘ # 

Partition Proceedings— 

Sne PhacticE. 


Partition Suit— 

See Ai’FBXL. 


Partner- - 

Represcntntii'esnf, See PARTIES. 

Partnership Debt — 

See PaKTTEK 


6 CAL.— 
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Partnership Shares— . ^ 

TnHireat—Cxvxl Procedure Code. — Act XIV of 1882, s. 32. Tho parties to the suit, the 
heirs and representatives of the original partner, a family carrying on a banking 
business, made and acted upon a new arrangement of their shares, the amounts of 
which were found in the first Court, and affirmed on appeal. A decree for an 
account, and an award of interest at 12 per cent, on the amounts found to be due 
upon the sharcM from the date of the closing of the business was maintained. 

MUTIA CHETTI i/. SUURAMANIEM CHKTTI .. ... ... XVIII 616 

Patwari — 

Is not a public servant , See EVIDENCE 

Payments due — 

Unde? Oudh loans of 183h and 1842. Sec ATTACHMENT 

Penal Code — 

Act XLV of 1 SCO- 
BS. 24, 26, 415, 471. .See EORfiERY. * 

ss 71, 148, 152, 332, 3-33 See CUMULITIVK SENTENCES. • 

s. 124/1 cj'plmned to the Jiiiii See DlS\FFErTION AND DlSAJ*l*ilODATION. 
h. IRC 7*utjlic Se) vant - Amec n appointed U'tdei Bengal Ttniancif *Act f Fi/f o/ 1885', ' 

.s Of ) — Htmjal Tenancy Act, s 80 A person nominated })y the Uoliertor under «. C!) 
of the Bengal Tenanev .Act. for the purpose of making a divi'^ioii of crops iietweeii 
the landlord and the tenant, is not a public servant within the meaning of s 186 
of the Penal Code 

Chatter IjALi Thacook Perrhad .. .. XVIll 618 

SB. iui-193. See Padre Evidence • 

B. 300. el, 5, and bb 119 and 307 Atiadei , attempt to comniLt-^liioti?ig armed with 
deadly weapons — Pte-ai ranged light In a case in which it was found Iha^.ill the 

Acou'^eil wore gfiiltN of noting armed with deadly weapons, tliat tho fight was 
preiuedi tiled .iiicl ]ire-.irrcing<'d, a regular pitched battle or trial of stri'iigth 
between the two p.irtios co.ieorticd in the not, and that one of the accused in the 
eours(\ of the not, and in prosecution of thooommuii object of thi* assembly, killed 
or attempted to kill a man under such eircumstaiices that his art amounted to an 
attempt to niurdei, the qmisti on arose whether that act could be said to bear ii 
less grave e.harai ter by reason <il exct*ptio?i 5 to s. 300 of the Indian Penal Code 
Per curiam, held, that upon such finding the case did not f^l within the exception. 

JV7 PiaoT, J (!*ETHF.u\m, C.J , and ATacPHERSON, JT cone /irni.//) —The 6th 
exception to s .100 should receive a strict and not a liberal eoiistruetion , and in 
appl> mg the exception it. sliould he ooiiHidcied with reference to the act consented to 
or anthorised, and next w’lth reference t.t» the person or persons authorised, and as 
to each of those some degr(‘e of particularity at least sliould appear upon thu facts 
proved before the exception can be -.aid to apply Shainshei e Khan v. Kmpress, and 
Queen v Kukiei Mather dissented from so far as they decide that from such a 
fmdnig as theabove c »n.sflnt take to tl^ risk of death is inferred Per O’KlNEADY, 

J. — Before exception 6 can bo applied, it must bo found that the person killed, 
with a full knowledge of the facts, detdrinined to hufler d^ath, or to take the risk of 
death ; and that this doterininatioii continued up tJ). and existed at, the moment of 
bis death. Qu<.en\ Kiikie) Mather ob»erved on PerClHOHE, J. — No general 
rule of law can be laid djwn in deterfiiinmg, in casi's of this description, whether 
the person killed or wounded suffered death or took the risk of death with his 
own consent, it beiiigia question of fact, and not of law, to bu decided i^pori 
the circumstances of each cast* as it arises, uhamshere Kha?i v. Kmpress and 
Queen v Kukier Mather observed on^ and the propo.sitious of law^aid down therein 
concurred with. ^ 

QUEBN-EMEW.SB ?; NaYAMUDDIN ,. ... ... ... XVIII 484 

ss. 304, 304A. 325, 338. See CHID# WIPE. 

SB. 344, 352, 370 and 374. Sec UNLAWFUL COMPULSORY L.ABOUK 
B. 413 See HABITUALLY RBrETVINO STOLEN PROPERTY, 
s. 494. Sec BlGA^TY. 

Penalty— 

See INTEREST. 

Pension — 

See ATTACHMENT. 

Permisdon of Court tq bus — 

SeeREOEivEB, Power of. 
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PAOK 

Personal Debt — 

See Public Demands Bbco^bby Act (Bengal Act vit*ok isso). 

Petition inenffloiently stamped— 

See Small Cause Couhts Act, Pbbbidenc' Towns, ss 38, 7i. 

Photography — 

Facsimile of stffnaturet of by. Sue WILL. 

Plaint insuffloientiy stamped — 

Limitation. 

Pleadings — 

Reference to, for,purpose of explamiruj decree. See ‘ Kks .li:])icAT\ ’ 

Pledge — 

Mutual rights of pledqoi and pledgee — Pledgee's tulniuf ovet the ftHgmtt/ pledged, 

• a editing the value as if it had been sold to himself, effect o/— ]l nmgful 'conveiswn 
—Absence of proof of damage to the pledgor —Actumnt — Jraooigc to pledgoi , ptooi of 
Where a pledgee, having power to soil for dohiull, triki's over, as it ii^ion a siili t > 
himself, tho properly pledged, wiihout the authority ot the pledgoi, lait oiediting 
it*) valfue In account with him, this art, though an nnaubbori/,ed eon veisioii, does 
not put an end to the contract of pledge, so to entitle the jiledgoi to have the 
propertv Kirk without pa>mcnt Government paper li.iving been deposited b;, .i 
borrowei from a Bank as securitv, part was legallv sold upon hi ^ failing to eoiupl> 
with the terms between them As to the rest, tho borrower, aftorwiirds, oii 
rcdecmiiig^i part, was led to believe that the paper icturned w.i.s the whole ol Unit 
which remained unsold in the Bank's possession Tlie Hawk, however, had taken 
over part, as if Sold Hh itself, crediting the price Held, that tlii» Bank eould not, 
after thft, treat the seeurities as still suhiect to the pledge , althoimh this trans- 
action had not put an end to the contract of pledge, so .is to c'lititle Tlie pjedgoi to 
have back tho paper without payment of the loan mid int(‘n*sL 'Pli,. H.ink vv.i-^ no 
longer a pledgee of this paper, but liaving convc rti‘d it to the B.ink’s f»wn use, 
might have b(>en liable in damages for the value, inelnding the iiiteM'st tln'reon 
However, had this liability been enforced, tlu pledgoi could not h.ive had eicdit in 
tho loan account for the pruceotls of the paper Thi eess.ition of Mit»'ii*st on the 
loan was nioro to his advantage than to receive ih< iiiu-rcst on the p.ipei tlu* 
market value ot which Was also falling, so that the li>ng(ir the aei oimt h.id been 
kept open, tho greater the balance would have been ag.ii list the pledgor Lt 
lollovved that there was no evidence of damage, to him resulting from the ennver- 
sjon Tho fii st (kmrt decreed an aeuouiit, wronglv deciding that, interest could 
not run upon the loan which the amount of the paper ti.insferred b> the Bank to 
itself purported to wipe off, from the date of the tr.iusfc'r l)n Lhi> })oint .is well 
as because Llieie was no proof of d.image to the pledgfH', the Ilign U^nirt, reversing 
that decree, had rightly dismissed the iiledgoi’s suit 

NKCKRAM DOHA Y 1>. THK Bank OK BENGAIi .XIX 6‘22 

Pledgee taking over the ^roiierty pledged - 

Crediting the value as if it had been sold to himself, effect o/. See BIjKDGI!. 

Policy of Insuranoe — 

Soc StAmI’ act, 1879. 

POBBOSBion — • 

See Fishery • 

As cultivator See RIGHT OI*’ OCCUPANCY 

Of right to fish, suit for See SPECIFIC RELIEF MW, s. i). 

Sepaiate, of family estate. See HINDU LAW, PARTITION. 

Suit for. See CO-SHARERS. 

Suit for, and to set aside settlement. See SONTHAL Perounnahh SETTLEMENT 

• Regulation, sb. ii, 25. • 

Powers - ^ 

Of Es^eeuttve Officers. See BENGAL TENANCY ACT, 1885, s. 103 

Of Settlement Officers. See BENGAL TENANCY ACT, 1885, SS. 102, 103, IDC, 108. 

0/ sfwpermsion of High Court. See BENGAL TENANCY Act, 1885, SS. 10*2, 103, 

106, 108. 
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Praotioe— 

Soo ARBITRATION : liENG^L TENANXY ACT, 88. 103, fOfi, 108, Cb. i) CIVIL 
P^IOCEDURE CODE, 1882, S 80 COMMISSION DIVORCE JURISDICTION . 
Limitation Remand . Right to begin • Small Cause Courts act, 
Presidency towns, ss. 38, 7i. 

Decree absolute, applicatum for — Decide nibj, non-^seiiicc of— Notice of imtion — 
Divorce In an applicatiou to have a decree ni«i m.ide .ihsolute where it appeared 
that the decree had boon passed ex parte, afttT the original summons had been 
personally served on the respondent, and that owing U> this, the petitioner being 
unable to discover the whereabouts of the respondent wh»> had left Calcutta 
immediately after the decree was passed, no copy of the decree had been served on 
him or notice of the application given him. Held, that siifhciont causes was shown 
for the decree being made absolute, notwithstandiug it had nut been served or notice 
of the application given and order made accordingly 

Hunter u. Hunter ... ... xvili 530 

Dtvoice, Sint for — Decree iib^<dute Ao/n<? of fo vinke Oetiee absolute. 

When a decree ni.si has been srrveil on the respondcuH ,1 a diNorci* suit, it is not 
necessary to give him notice «if 111 dpplic«it'on to mal > siuh decree aljsolivbc. • 

Gomes v. Gomes . ... .. Will 443 

Hindu \V%ll — Umrcis'tZ Lfijotee iwt entitled to irrobate— Letter t Administration ^ 
with the will annexed, aiant of, to nmvt r sat letjn.tr e — Pn)bnt‘ aiiJ A dmini)/ in 
Act ( V of IHHl), .s 19. A unneisal leg.itee is imt entitled t(^ probate but onh to 
letters of admiiiistration with the will annexed. In the tjoods of Uadlnht Mohan 
Sett not followed 

Shoshbe Bhusan B\nnerjee, in the goods OE .. XIX 582 

Paiiition pfoceedittgs — h\u m of ordei foi cotts -Oidet for execution. Wbege nui of 
the parties to a partition ^uit Ikmis all ihe co-iis of tli * proce(‘dings siil)-.c(|Ui'nt to 
dociGc, and the othei parties make default in pavmeiit to hini^if then lespeetive 
shares of the costs, he is not entitled to embody 111 his op(1<m againsi tlietn for 
payment an ordA for e.xecution. He must far^t obtain an older tor p.ivmiMiL. .iml, 
if paNment be not oblaini'd, application for execution ma\ lu‘ m.ide. 

BRO.IOLA1/L SEN e MoHEMHiO N \TH SKN . XVIJI 199 

Hefeieiice to JFufh Com t - Distnct Mngistiate, eomiietenrif of, to lefer — l'iiminal 
Procedure Code ( Act X oj 1882) s 438 When a e-i^e has been dccidulhy the 
Sehsions Judge on appeal tioni a 8ub-divisinnal Magi'iiate, the District M.igistralc 
should not lofei the case t'> the High (’ouit on tin ground th.it tlicftub-division.il 
Magistrate acted without jurisdiction. If In* dosiie^ to move in the matter, he 
should proceed through the Legal Reineiiihianu r ( )hser^ alions ot STH'^ltlHT, J 
in tJiieen-Eiupiess v Shere Siiufh tefeiied to with ajipio\al 

HIUAMAN DE 1! R^MlvUMVItAlN .. . . ... XVIli 186 

Prayer - 

Form of ^ in suit ^ foi declaiatiou that n sale itnd . . XVilL 533 

Pre-arranged Fight - 

See ]>ENAL COOR, S. 300, cii. o. * 

Presentation of plaint — ' , ' 

Insufficiently stamived. See LlMiTA'J'iGN . 

Presidency Small Cause Court Aote- 

XV of 188-2 - 

s. 1, cl. 2, Alld s IH. See SMALL GAUSE COURT, PRESIDENCY TOWNS. •• 

SS 9, 23, 37. See ATTACHtSent. •. 

SR. 38, 71. See SMALL CAUSE COURTS ACT, PRESIDENCY TOWNS^ 

Presumption-— • 

As to continuance of possession of land bu otigtnal owner, limitation beiivj pleaded bif 
party in possession See LIMIT ATKJn. 

Of fact. Bee Mesne Profits 

Prinoipal and Agent— 

See Company.* * 

Prinielpal’s Liability — 

For those debts only which were shountohave been }usl See ACCOUNT. 

Prior PosBBBBion of Land — 

By one of tm clawiants. See Limitation. 
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Priority - 

See ATTACHMENT. • 

Prlyy Council - , 

tU'enition of order of Soo DeuKEK 

Probate - 

Soo WTIiL. 

Revocation of. Sec LIMITATION AcT, 1877, AKT 17H 

Revocation of Probate Just cause foi revocation — Piohatc and AdnumstHition 
Act { V of LH81), s. 50 The iiUTn ahscuco of d spcci.il LilJttiDji in ptucccdiii^s iij 
wli'ch piobiitc of A will IS gi.iutcd is not, whole the. ]»« to whuui .t ciUtioii li.is 

• Tint bocii issued IS nthcrwiseawaie of tho proceed mi rs, ,i “pisl; «miisl* ” foi rcMiCritioii 
of pi obate iis milking the jirocuedinRs substaiitidlh delerdni viitlnu tlie iiK.iiMng 
of s 50 of ihe l*robate Act, (‘vmi where ‘■iich pci son is .i iliiikh 

NISTAIHNY l)\ltYA V HKAHMOMOYI J)AHYA Will 15 

Probate and Administration Act— 

V of 1881— • 

•s l‘J See VKAVTTCE. 

s 50 See I’KOHATE 

Procedure— • 

See Jm’OW^E 

Proclamation of Sale 

See Sale in Kxeci tion oh Decree 

Defect in Sec SALE FOR AFOIEARH OF RoXO ClESS 

Promissory Note— 

Huiht of mdeninilhatn^i oftendant upon suiefiphifi— Jtnfhi^oi cndoi sei u ho puns o 
pionussi^m note^ oi bill of erchawfe to benefit of *^et tnifie\ deposiled — s 
aiithoiitu, e.vtent of The s.nin* luic is .iiiplicAbIc m the endorser #1 .i. ]>ioiTnsson 
note that applies to the endoiM*r of a bill of exeh.inge, that, il lie paN s tlic hi»l(lcr 
of it, lie Is uiLitled t» tile l.i'iiefit of the securilies, i>iven lj\ tin ni.ila i ni the one 
ease, the acceptor in ih(' otlun, whnh the holder h.is in Ins Iviiids at the lime ol 
the ]).i\ nn Mt, and u])(*n which In* has no rlaiin cx»<‘[>l. tf>i the note cir bill 
Diiurtni I'oi d' ( 'o v Ntutli nmt South Woles Ranh n'tened tr* lh«)iniss>a’v netes 
m idi 1)1 ,in iigeiit, a I mg for hiinsclf .ind tor His yinin ip.il, \v( le sisincd l>v ilie 
deposit of titl''-d»*c ds »)t prop 'I t\ , belonging to the pimcip.il, m tin* hauls (d .i 
B.iiik whicli discounted the notes and the latter were p.n t .it ni.itiinit \ |)\ ;ui 
endoiser fielil^ that, the endorser was eutilled to a ti.iii.siei of tin dieri^ to him 
as sec*urit> . without furtliei assent from the owuei Ihdd, .ilso. that In* was 
(‘iititledto li.i\e them transleried to him o*i ih- gioimd lli.a, .i- a f.ut ilie .igent 
act irift within tho pMueii)ar.s aiithoiitv, h.id .igri'cd th.it, m < onsulei.it.]#iii of his 
paying tile amount of the notes to the hf)lder Jii should Ji.ive t hi ^ set iji'it\ , tin* 

H.ink aKseiitiiig. 

Aga Ahmed T8i» 'ill \ni n citisr . ^ . .. XIX -242 

Property - - , 

Belorofimj to pet son not teu^ded ys ptopi leioi Se** ITHMc* DP'.AI VNDS KPlruN l-’RV 
Act (Bengaj^ Act VTI of ismO) 

Inlieiited bif Hindu Widou fioin hei tii sf husband, Joi fettiue tif Sec^I\Rkl\GK 
OF HiNDc Widow. • 

In pas.s’^.s.sJorz offieison in ti ust foi judiiuicni-debto} See ATTACHMENT 

Puberty « * 

Sre Bigamy 

Public Demands ^ecovory Act - * 

Beug.il Act VI 1 ot IHRO— 

eVStS Jed (Benijal -lei JX of 1.880) — Cesses — Pei^nal Debt— Recovet ji of cesses ~ 
Profteity helonqing to a iieison not recorded 17*5 proptudot An amount due on 
account of cosses under the Bengal CesK Aet, 1880, is oiilv a personal debt, mid * 
cannot properly be recovered under the Public Demands Ret:over\ Aet, J8H0, 

* from the property on which it is assi*ased, when such propertv belong? to a third 
pei'Hon who mav not have been recorded as proprietor uiidel^ Bengal Act VII 
of 1876. 

SHEKAAT HOSAIN V. SARI KAH .. ... .. ... XI.X 783 

Public Document — • 

See SVIDENCE. - . 
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PAOF 

Pablio Servant — 

Soe PATWARI ■ PKNAL GOD&, 8. 186 

Pablfo Worship in Mosque— 

See MAHOMEDAN LAW. 

Publication of Notice— 

In Collector's cutcJieriy. See PUTNI TALUK. 

Purchase Money — 

Deposit of percentage of. See CIVIL PROCEDURE CODE, 1882, B. 296. 

Purchaser- 

At 2 putm sale imdet Regulation VITI of 1819 no^ affected by adverse iwssession piwr 
to date of sale. So«* ADVERSE Possession 

Bond fide, without notice See SALE IN EXECUTION OF DECiHEE. 

Of share of joint family estate, equity of. See HINDU LAW, JOINT FaMIIA' 

Purchasers— 

Rights of. See MORTG AGE. 

Putni Interest — • 

Merger of, lu that of zamindar Soe MERGER OK PUl’NI INTEREST 

Putni Sale— 

See Sale for Arrears ok Bent 

Putni Taluk— 

Sale of putni tenuje foi arrears of rent — Bengal Regulation Vflf of ’H19** H, el 
2 — C)na.s of proof of publication of notice befoie sale i>f putni tniuK, foi ai terns of 
rent — Notice of sale of putni taluk, onus of proof of puhluotion of- Smt%to ^ct 
aside sale In aiiuit to sot a^ide a sale ol a putJii Liliik, laid under tlio proM-ams 
of b 8 of Regulatioji VlTl if 1819, on the ground tlut the iiotiios i»(|mied 
bv sub-s 2 of that soLtiou had not been dulv puldi^hed, it lies upon the 
defendant lo ^how that tlio sale >v is preceded by the noLi-’i'S reiiiured hv that 
hUb-soetioii, the serMi o of which nonce*.’ is an csseiilial prcliiniii!ir\ totin’ vaJidit\ 
of the sale III such ,i suit, whore there wa-. no <*vid(*mio one wav or the other to 
show that the notice icujuirod by lhat sub-s<‘ction to be stnek up in some conspi 
cuous purl c)f the Collector’s (!utchcrr> had boon publishod, held, that the plainlift 
WAS entitled to .i decree sotuiiig .isido the s,ile 

HUKRO Doyal Roy Chowdhry u ^Ivhomed (1 azi CKowmiRY ... XI \ 099 

Sale of putm teninc fot artears of rent — Bengal Regulation VIII of 1839, s 8, rt 2, 
and s 1 4 — Publication of notice in the CoLlectcn's cutcheyr y—Non-publicnhon of 
notice in tuanner pi esri ibed, effect of, on the i ahdity of n sale of a putni tenuie -- 
Sufficient plea ” The sticking up or pubJiCiition in a oonspicuoub part of the 
GoHootor'.s cuteberry, of a notice in acoord.iiice with the provisions of e] 2 of 
H 8 of Regulation VI 11 of 1819 is essentia] to the validit\ of a sale of a putm tenure 
under that Regulation Where a notic e of sale, ^inKtcr.d of being stuok up and 
puldishcd 111 some coiispicueus part of the (Jolleetor's cutchorrv as rcquiiod bv law, 
was, in iiccordanee with the practice which prevailed during the incuniheiiov of the 
Nazir of the Collector’s cutcherrv at Bir^hum and of hia predoeessors in olhee, kept 
by bhe Nazir with other petitions for sale and notices relating to them in a bundle, 
which was at night lockec^up for safe custody, and in the da,\ time kept in a c(r.i- 
spicuous place near hia seat, at the entrance to the^oulchcrry, any person who chose 
to ask for it or wished to see it being at liberty to inspect the whol^ bundle Held, 

[by PETHBRAM, C.J., and GHOSB, J.t (TOTTENHAM, J.r di-Wfinfinr/)] that this 
was not a publication of the notice within the meaning of cl. 2 of s. 8 of the 
Regulation, and that it was a ‘ sufi^ient plea ’ for the defaulting putnidars within 
the meaning of s. 14 to have the sale set aside Maharaja of Burdwan v Tarn- 
^ sumiari £>e6t relied on. Ahsanvllah Khan Bahadocyr v. Hum Churn Moeoonidar 
distinguibhod 

R.AJNAUAIN ^^IlTBA v. ANANTA LAL MONDUL ... ... ... XIX 708 

Putni Tenure — ^ 

Bee Bengal Tenancy act (VIII of 1885), bs. 15, 16. 

Railway— * 

Carriers by, liability of. SeetCARRiER. 
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Railway Aot— 

Bee Indian Eailway act, t879. 

IV of 1879- I 

See Common Gakuier. 

s. ^210. See CARRIER. 

IX of 1890. See COMMON CARRIER 

Railway Company — 

Liability of. See INDIAN RAILWAY ACT, 1879, S. 11. 

Rashness and Negligence- 

See CHILD Wipe. 

Rate of Rent payable— 

See ‘ RES JUDICATA.’ 

Reasonable and SuflBcient Purpose— 

See Bengal Tenancy act, s 84 

Receiver - 

•Vowerof. to sue without pet nii&sioti of Court — Suit foi eject went -Monthly 

tenant holdxnq over after expiry of twtice tocjiitt Thcj order .ippoiiitiiiK a recseivor 
gave him power “ ^o let /tnd .set the immovtMbie property or aiiv p.irt thereof d.H he 
slmll think fit, and to take and ase «ill such lawful .iiul otpiitable ine.iiis ami 
rcineiiies fui ie<!overing, roali/iiig and obtaining payment ol the rents, issutvs .ind 
profits nt the said immoveable property, and of the outstandinK!», dciits and (.hums, 
by action, suit or otherwise, aa tjh.tll be expedient ” Held, under the terns of 
such Older, the receiver had power to sue to e]cet, without obtaining pt'ruiission of 
the Court, a monthly tenant whose tenancy was detetminahli^ b\ a notice to quit, 
which haS been duly served. Ihobotnoyi Gupta v. Davxb distinguished 
Hurt 88 KUNDU r. MACCfR EGOR .. . ... XVlil 477 

Record and Settlement of Rents — 

See BBNGAIj TEN\NCY ACT, 88. i08, lOG, 108, CL 3. • 

Record of Rights — 

See Bengal Tenancy A(;t, 1866, ss. 10‘2, 103, lOG, 108 103 

Recovery of Cesses— 

See PURiiit Demands Recovery act (BENGAii Act Vll of 188U) 

Redemption — 

Of prior mortgage by puisne mortgagee. Sec MORTGAGE., 

Reference to High Court-- 

Sol Insolvent a<3T, s. ,00 . practice 

Refusal to file Award - 

See Arbitration 


Registered Contract— 

Suit on, under Bengal Tenancy Act ; huntgtiou as to. See BENGAL TENANCY 
ACT, s 184, 

Registration— • • * 

Kxemption from tegisttaiion of documents putjmttxng to be, at to ei itience, gtanis m 
assignments by Guvetnment of land cn of an (gmin est in land— Ilegit^ti atwn Act (HI 
of 1877), s 90, cl {d) — Nairab Nasim's Debts Act (XVII of 1873) The Agent to 
Ih^Doveinor-Ciencral in a lottei to thcNaw.ib Bahadui of Muishidabad announced 
the intentions of the (rovernnie^ as to his position atSl income, and informed 
him that he was to have possession of thc^ State lands and jewels In a suit by 
the son of the Nfl-wab to lecuvor pos.sossioii f«om a person wrongfully in pos^es.sion 
of land whieh was held by the lower Courts to be portion of such State lands, it was, 
intet aha, objected that the letter required registration. Held, that the letter 
operated a.s a giant or an authority from GoveiAment, and was exempt from regis- 
tration, under the provisions of s. 90, el. (d) oi the Registration Act. Held, 
further, that the Commissioners appointed under the ^awab Nazim’s Debts Act had • 

• jurisdiction to declare the land claimed in the suit to be State property, notwith- 
standing the fact that an alienation of such land had taken place before the date 
of the Commissioners’ award. Otnrao Begum v. TJie Gdkemtnent of India 
followed. »» 

HASSAN ALI V. OHUTTERPUT SINGH DugaRH ... .. ... XJX 742 

Of document referring to land not in the sub-district of registering officer. Sec REGIS- 
TRATION ACT, . • 

Of transfer of texiure, Effect of, on recorded tenant. See TRANSFER OF TENURE. 
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Be^Btratlon Hot — ' 

m of 1877— ' ' 

sfl. 5,^^, 7, ‘22. ‘28, ‘^0, 31, 35, 49, and GO. Descujitum of propertij mi^tleadmg 

— Regiattatwn of dncnmsnt referring to land not %n the sub-district of Kegistet- 
vtuj Officer a Sub-Registrar — Transfer of ProjicUii Act iT’t>/lSH‘2, s. 69. Certain 
prupertv was doscribi'd in a mortgage bond as biMiirig towji No 10, as paying 
ShSudder jama of Rs 719, and as lying withm the ]unsd)%‘tion of thana Kotwali, 
sub-diatriL't Bhagulpur, Colleetoiato of Bhagulpur. This descriptirjii was sn 
far erroneous, in that the property was in iv.ihty situated lu than.i Amarpur, 
sub-distriot Bank.i, and boro a sndder jama of Rs. 019-16 Banka was, 
however, within the aiea of the district of Bhagulpur The mortgage* bond was 
registered bN the Sul>-Regi‘'trar of Bhagulpur, who was, under s 7 ol the Regis- 
tration Aet, authorized in addition to his own duln-s, to exercise and peifonii 
the duties and powers of the Registr.i.r of Bhagulpur iieldh\’ PldOT, () KlNKAhl 
MA.CPHK11SON, and GHOSE, JJ , that the provisions of s 21 of the Ac.'t h.id iK»t 
been complied vitb , that thf* desoiiption of the prnjuTl\ w.is ini'^leading and 
iiisutheieut for the pnrpost s of identihcatuni, and thafc,lhc>ie£oie no regi-»tratioii of 
the document had liec n effeeted within the pro\ ision^ oi the Ih'gistrat ion Ac Jletd 
bj C- J., th it the description w.is suliu leiit to id. n* if\ the property, 

and that the Suli-Rcgistrar h.iviiig bei n ‘kuthoi iscd l.n exeiciM« the powers and 
duties of the Rcgi.str.ir cf Bhagulpur, and the propeiti being situate* in siib-distnct 
Banka, the Suii-Regi-iM.ir of which sub-dislnct vviis siiboidiiiiitc to • thf 
Regi.strar of tin* ditfciie‘p of Bliagiiljnit . the provisions ot 2S ot the Act 
being diristoiN onls, rcgistiution •>£ tlie document v\u''' v.ilid. Sanble per 
PKtOT, J — \ document on vvhich a c< rtiticatc under s hU hii'^ bcoii dul\ 
endorsed cannot be held to have' been dul\ ccgisti-ied iindf'r s 49 of Ae.t 111 of 
1877 if it appears tli.it the nthcfi who made the certitieale should not under s 28 
have icgistored The docuine^jL 

Bat.t Nath Tkwauj r Shko Svhoy BHAurr .. .. • .. Will 660 

s. 90, cl (d) See REOTSTKATION. 

Regulation ~ 

XIX of 1410 (Bcmgiil) See llNDOW MENT 
XILotlSl? s 1(1 SieKVlDENCR 
vm of 1819— 

s H, cl ‘2, Sec PlTTNl TvliUK 

B. H, (1. 2, and s 14 See I’UTNl TUiVh 

S. 8, cl 3, and 1 1 See S\LK hOlt AkKEARS of RfINT 

111 of lK7‘i- - 

ss. 3 and 4 See SONTHAIj PFROUNNAHS 

S3. 11 and 26 Shc SoNTHAL PERIHINXVHH SKI’TIiEMEN P RE(U9jATIOX 

Rehearing - 

Application foi .See SM\1 liCAFSE tlOlMlTS ACT, PRESlDENi Y TOWNS, SS 34, 71 

Reliefs of Different Character - 

Sepatote (ijtplicnritoi'^ to cm me t/cdce Set I'lXECPTION OF Decrfe 

“ Religious ” — . 

See Mahomed \N l,w Wakf • * 

Religious Ceremonies- 

In Mnsjid, xntn i Hf^tion of St*e ^lAHOMELJ^N 1 j\W. 

Religious Trust - „ 

See Endowment. • o 

Relinquishment of Wife r 

SecBio\MY. f 

^emvind— 

On ground of refusal to niJoir gitesiions % . . . .XVlIl 538 

Removal of Guardian 

Soe APPEAL. 

Rent— • 

Collection of, order pi oh^iting , Soe CRIMfN A L PROCEDURE UODK, 1882, SH. 144, 
435.439. 

Enhancement of See BENGAL TENANfW ACT, S. 29. CL. (b). 

Rent Law (Bengal)— 

See ACT X OF 1869. • , 
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Ben^ Suit- 

See ABRC^BlH OF RRRT •. TRRKRCF XOT, 1865, SB. 58, 188 • MRBGRR OX 

POTSI IRTBBBBI ; ‘ RBB JODltlVTA.’ 

hamdiord mid tenant — Co-sharers, suit by one of several, fm^seitarate slia^te n/rent, or, 
in alternative, for whole rent due if mofre than share claimed should be found due* 

The plain fcifis, some of the co-sharers m certain lauds, instituted a suit against a 
tenant and the remaining oo-sharer P, alleging that the tenant held under a 
pottah granted by all the co-sharers ; that rent was due from him for the period 
in suit ; and that they had ascertained from 1* that bu alleged that he had 
received his share of the rent for that period from the tenant, and that he 

. refused to join as plaintiff in the suit. They acoordingly prayed (a) for a decree 
for the amount of their share of the rent against the tenant , (b) if it should 
appear that auy part of P’s share of the rent remained unpaid, the requisite extra 
Court-fee might be received, and a decree made fur the whole of the arrears in 
favour of themselves and P, and that the latter might, if he consented, be made 
a CO- plaintiff ; (c) that if it appeared that had realized more than his share of 
the rent, a decree might bo ntadc against him for the excess and against the 

* tenant for Jihe balance . The plaintiff , also asked for costs and further relief. The 
tenant contested the suit and submitted that it was in effect a suit for plaintiffs' 
share of the rent «nly, and could not therefore bo maintained. H(* further 
pleaded that the plaintiffs and P were members of a joint Hindu family, of 
whicn P was the manager, and that, under arrangement with the latter, ho had 
applied the rent due under the pottah towards tbo liquidation of debts due under 
bonds in P’s name, but for which the joint family were liable The hrst Court 
dismissed the suit on the preliininarv issue that it was in substance a suit for a 
specific share of the rent by some only of the co-sharers, and that, there being no 
agreomenfTby the tenant to pay the eo-sharers their resjiec'tive shares of the rent 
separately, such a sj^it would not lie. Held (upholding the order of the lower 
Appella^ Court), that the order of the first Court was wrong The suit, as framed, 

was uoccssarily a suit in the altoriiative , and as the plaintiffs WGregiecessanly not 
aware whether any portion of P*s share of the rent was duo or not, but believing 
that none was due, the> could only claim their share asking to have the plaint 
amended so as to include the whole rent due li it should appear that anything 
was due to P, and thus bring the suit within the rule that, in the absence of 
special agreement between a tenant and oo-sharers to pav their rateable proportion 
of the rent, a suit by one of the co-sharers must be for the entire rent duo, making 
his co-sharers defendants if they refuse to join as plaintiffs. The prayer of the 
plaint fully provided for this, and the suit should have •been tried on its merits 
and the plaint amended if the f.icts proved showeil that aii\ rent romaiiiod unpaid 
and due to P, as asked for by the plaintiffs. 

PBKGASH LAL. U. AKHOWRI BAIiGOBIND SAHOY ... .. ... XIX 736 


Reppesentatives of Oeoeased Partner- 

Bee Pabtibs. 

‘ Ree Judioata ' — 

See abbithation • Attachment. * 

Civil Procedure Code (XlVmof 1882) 13,^24 — JXictee fo? land, not ejjectively 

defining the boundaries, effect oj\ The proprietary possession of .illuvial l.md was 
claimed upon the averment that, having been gamed as an aceroiion to the 
plaintiff’s village, it had been wrongly excluded from settltMuen i with the latter 
m consequence of a prior decree, which, however ‘lad not decreed the land to the 
defoftdants, as they alleged it to have done, lii pursmiiic^ of th.il decree, which 
was made in 1866, the land ha# been, according to the oMdeiice, taken by the 
defendants, in wl^so possession it was in 1868 , from which date till 1883, when 
the present suit was brought, that land had b&zi treated. ali)%«^ hv the (roverumont 
authorities and by the defendants, as belonging to the lattei Had the question 
been one of limitation, the possession of the dofendanfc'* f«»r a period of 12 years 
would not have been sufficient to exclude tnis* claim by the plaintiff, the 
Goverument, to recover whatever could have been shown to be its property. ^ 

The question, however, was not one of limitation, .ind the fact of the possession 

• having been retained for so long a period wa.s used b> the defendants, r,»t to make 
a title, but to define or identify the land which the decree of 1865 had awarded to 
them. Although the specification of the boundaries (which had been merely by 
reference to the plaint which mentioned adjoining villages) had been ineffectual, 
the acts of the parties had been such as to fix the meaning of the terms used ; and 
it was established by the evidence that the land now claimed was identical with 
that which had been made over under the decree of 3866,^^0 which it related. 
Sbobetaby of State for India in Counoid v, DUBtooy Singh ... XIX 312 
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' Res judicata ( vonUnunl ) 

EmcfTAion — Haii ‘tf I ami a^cm hiuiednftin iitrrec- famUalion, cnmnience- 

ment of tml\3e yetn\'— ('hum m ihuI %n Jonnet di*>misu'U nuit -Civil 

Procedure Cade { Art XH of iHflti), s. Ti, {'2 ami Vi— liefer encc lo pleadingt, and 
judgment to e.7‘jd'iut decfer - -Meane pi ojiii, -Act XfX of IHfJa, s 111 'rhiit ii cUim 
has bpcii Jill liitlorl in :i xn^oMouv. Hint, wii-hoiit its htLViii;^ iict'ii djrertly and mibstau- 
tially xmt m issik' .ukI di'cidrd, (i<i»s iw>t upon the diHiiiiss.it i>t ih.it suit ptoclude a 
subqcKiuent suit upon it A ocnisoni dtvrMi of 1H70 dL*(.*nl<*d that alluvidl land 
belonged tu Mu pbiiii tiff’s Mll.igo Sip.ili The .in*a w.i^, jinlieutlU duLernuned m 
187G on a map ul IS? I, !»iil aftu.il ]nissi‘.« ion was not ol.t .lined fimn the defnndiint, 
who own*‘d vill.igGs tin ill.* uppesiit* side of the nvei. 'riu* deer ^'I'-liolder in 1877 
included s elaiiri loj p.ntof tin .sairie land ni i suit f.»i m :n*eretuiii to .mother of 
hiti ripaiian \ill.iges, Kh.i^npui , and tin hlter sun was \sU.>ll\ <li,siniss(‘d To get 
pusbOSBion ol the land do* reni in IH7 • In* thi'ii bionght renl.-siius against two 
tenants upou it. the defend ml intei v. jimg under s 1 1 1 c>i tin Oiidh llent Aet, 

Both tho leiit-'int-. Were dunns. eft , nd, »i*f ojdin,** to tin* nglil. reservi*d in the 
latter s"etion. the plaintifl, le tsfihlish hn title in‘fi eoinpett nt (louit, biought 
the present suit, ituln'ding in it the l ind wiiu h lu had nnide [i.nt oHn^ elaiiil in 
the dismissed suit uf 1^77 In.st as to imntation rh.it the I ‘2 years' bar 

must be eiileulatLHl from lS7fn the dati* “h»* judn-nl .ism. ii.niiMcnt of the land 
0 doercod Seeondlv, on tie* que-^tum wlietlv'i llu* di^nus,al of the suit o/ IHJ7 
precluded further sun f.^r th.it Llie 1 m J winch had lieeii iin’luded in it, 

held, that it did not, and th it . H of tin* (’ml l*Me dure t’odi w.ei mapplieablc 
The pleading'- .ind judgment in tin* suil ot IH77 wi'i*.* lefeneil h', 'di ivving th,ib 
what belonged to Si'^iih had not h.^mi in i^-iue, .ind i li.it noLlimg le^peiting it had 
been heard or del I ded 'Lhiirdh he'd .n t.o iheT«‘sr, id ile* l-md elaimed^in tins 

suit, th.it lhi*nj w.'is n > Imt on i eoniii ol its mui » ion Itom tin* of 1H<7 As 
to mesne prolits, n ivouM h.iv** n m open to the High I’ourt. to lii.'ct .m enquirv 
und**r s 212 ot the C’ml iVoe^dun Cmle 

Jag vr.TiT SiNdif r. SMtMJir SiNun . . . XIX 159 

Pent viit - iWiee o\ lo ivn! •> Uthh t<» tymnet heai It dr of n td nituollr -iieeiee 
on adiinsswn of deft udfutl ^lle* fdainlijl iii a oin loi lenl v\hiel} \va*» ei>nte.sted, 
h.ivLiig l.iil.d to pios. thiit th ' n ni w.i- p.iv. nt do ihe . it > > I pined hy him, the 
Court 111 tivnig 1 lie Is ill ‘nhtt • . i lie mi.nji.l »f th jiiiii,’ ifi.er eonsuU • mg 
the whole of Hie (•\ id. m» e .md Mu* • o » nnist.nuvs ol Hn* « i-i , hi Jd l.h il th<* pl.i«n- 
tiff li.id cut jreh 1 i:l( '1 to prov. in ,i II g i! imi ol 1 1n* j.iiii i .'iid g.io* Inin ,i deer-je 
for the amount .uinipted h* the i!i tend 'ui whn li *\.i* I ihin itiii eLpineil Iin 
the pi iiiili‘< fn .1 lit l ^I'lt ihi pi i .nlilf "lied th** d. tend.i i.l , m le perl -il l h * 
rfame holding f'M ti'i.i, h’l .i siih-equ.Mit v»*ir, and li • li limed -it tin -ame lateas 
ho had el.LiiMi d :n nir pi* i ni' sint, li. WMi-jii’e' deil im hiliill of I lit* Lleiid.int 
that the q Lie*. I urn ,s ijo tin r.ile ai wlm li th • lent w,i* jcin ild* sv i ^ ;#‘s ///dicafu 
it iiol hemg iJlegi d th.ifc tlur* hid b(‘i 'i in\ .igie*_jne;jt ,ii., ei|.n*iil to the Qist 
fiUll hv Nvhuil the t.l'u W.i lUi led llrhi, lint « Me ^|l|(■"lio" .i.- to tin* lent pa> - 
ablefoi the jieiiod eo*,. nd hv the 1ir-.l anr. w.i ■. /cs jthliini} imi i.h.iL i( did not 
follow that Ihe 'I'lM * III ih.il. ^mt opcnited n ns and eomlusjvelv 

dctci mined tie* i it** oj tin ri*fil p.n.ihli»lo» ih* 'i.n m jx*. i. -d whieh t.licsiih- 
SeijUi'lit Sint W.I « 1*1 aiglil rh.iit d* o lid' d on v,h'*iJj‘i i n p eMuii dn mnn wa-. 
that the pl.iint ill sle'idd i,*io\ei fi e.n. ..In* d 1 i*ii<1.im: iln urn .uliniMed l>\ him to 
be duo, or iih.it iih ' ‘'inn i«JinM.tr* {•w i <. ih.> p.<in>i .inn>unL of lent paxable 
for the peiiod in qiiedion Held th.it in Mm i i-e tin* jire.vioii . decisn'ii was ^ 
to the hill ei elleet .ind th.i‘. tl . ijUi'-tion ol * n.* i.iti .n v/im h llie rent w^i 
payable h> the defend. i.Mt R. IS ;es jialiraht. J'an\ to Sundi v \i?tilun Suitih and 
Jeo Lai Simjlt \ Snrfiin reh*ired to. ^ 

HUKKY BKlfAUI HHAfJ \M’ r B\U(jrN^\HTU « T. ... XIX 

Suit in fjetfmenl -- Call'll Ihtji edtn e ('ode { ^Ut XJ I'^of JKS‘2), .s i:J \ tit radar, 

brought a suit to u|ect B from ceilaifc land*., whieh lu li.id el iinvd .in mn/hrs hind 
or land which isordin.krilN cultiyahd n\ thelandloiil inmsoli oi in ihe ticiadnr. B 
• pleaded his right of occuji.iuci m The Couit found that the land w.is mnjhes land, 
but dismissed the suit on th. giound Mm A hid failed to prove notiec to quit. 
Afterwards A*brought a suit against Bfor ejeclnienl from the same land B again 
pleaded his right of •ecup.iiujv Held, tii.ib B w.is not precluded from laising the 
same plea, Lnasmmdi .is ih" finding lu the p^o.Moiis suit up.tn the iSsiie whether 
r* was .111 occupanev 1* ii.iiit was not r-omdusive ;igainst linn , nor Could th.at is.sue 
be said to have been “ finally decided ” in th«it suit within the meaning of r. 13 of 
the Civil PrS( eduro Code 

TH.\KUR MAGUNDKO V. TH'aKUU M HIADMO SrNGU ... ... XVIII 
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